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JUDGES 



4% 

UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS, AND 

THE COMMERCE COURT 



FIRST CIRCUIT 

Hon. OLIVER WBNDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE B.' RON B. COLT, Circuit Judge Providence, R. T. 

Hon. WILLIAM L. PBTNAM, Circuit .ludge Portiand, Me. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mas.-î. 

Hon. CLARBNCE HALB, District Judge, Maine Portiand, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts^ Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampsliire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rliode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES B. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTBR C. NOYES, Circuit Judge New Haven, Conn. 

Hon. JAMES P. PLATT, District Judge, Conneoticut Hartford, Conn. 

Hon. THOMAS I. CHATFIBLD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VBCHTEN VBBDER, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphla, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wllmington, Del. 

Hon. JOSEPH BUFFINGTON. Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J, 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth, N. J. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvanla Philadelphla, Pa. 

Hon. J. WHITAKER THOMPSON, District Judge, B. Pennsylvanla Philadelphla, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 
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FOURTH CIRCUIT, 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFF, Circuit Juflge Clarltsburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Aslieville, N. C. 

Hon. JOHN C. ROSE, District Judge, Maryland.. Baltimore, Md. 

Hon. HENRY G. OTNNOR, District Judge, H. D. North Caroltna Wilson, N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. North Carollna Greénsboro, N. O. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. and W. D. S. C.Charleston, S, C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. 'Virginia Riehmond. Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchhurg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phillppi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Charleston, W. Va. 



FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge , Waco, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge New Orléans, La. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHBPPAHD, District Judge, N. D. Florlda Pensacola, Fia. 

THon. JOHN M. CHENEY, District Judge, S. D. Florlda» JacksonviUe, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS B. FOSTER, District Judge, B. D. Loulstana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Loulsiana Shreveport. La. 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSBLL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Raplds, Mlch. 

Hon. JOHN W. WARRINGTON, Circuit Judge .Cincinnati, Ohio. 

Hon. LOYAL B. KNAPPBN, Circuit Judge Grand Raplds, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. KentucKy Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Keutucicy Louisvllle, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. Mlchlgan Détroit, Mich. 

Hon. CLARBNCB W. SESSIONS, District Judge, W. D. Michigan Muskegon, Mlch. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio .Toledo, Ohio. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio .Cohimbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee... .Knoxvllle, Tenu. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphia, Tenu. 
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SEVENTH CIRCUIT 

Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit .Tudge Goshen, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Slieboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Cliicago. lU. 

Hon. KENBSAW M. LANDIS, District Judge, N. D. lilinois Chicago, lU. 

Hon. GEORGE A. CARPENTBR, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMFRHBY, District Judge, S. D. Illinois Springfleia, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GBIGER, District Judge, E. D. Wi-sconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Hadisou, Wis. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTBR, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Counoil Blufls, lowa. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W, D. Arkansas _.Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Pé, N. M. 

Hon. HENRY THOMAS RBBD, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHBRSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYBR, District Judge, B, D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri ..Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, E. Okiahoma Muskogee, 0kl, 

Hon. JOHN H. COTTERAL, District Judge, W. Okiahoma Guthrie, 0kl. 

Hon. JAMES D. BLLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINBR, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. RICHARD E. SLOAN, District Judge, Arizona' Phœnix, Ariz. 

Hon. OLIN WBLLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD S. PARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise. Idaho, 

Hon. WM. 0. VAN FLEET, District Judge, N. D. California San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. CLINTON W. HOWARD, District Judge, W. D. Washington* Bellingham, Wash. 
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COMMERCE COURT 

Hou. MARTIN A. KNAPP, Preslding Judge .Washington, D. 0. 

Hon. ROBERT W. ARCHBALD, Associate Judge Washington, D. C. 

Hon. WILLIAM H. HUNT, Associate Judge.. Washington, D. C. 

Hon. JOHN B. CARLAND, Associate Judge Washington, D. C. 

Hon. J0LIAN W. MACK, Associate Judge Washington, D. C. 
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ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS 

AND THE COMMERCE COURT 



NORTHERX PAU. KY. CO. t. MAERKL. 

(Circuit Court of Appeals, Niutti Circuit. August 5, 1912.) 

No. 2,053. 

1. Commerce (§ 27*)— Employer' s Liability Act— "Employed in Interstate 

Commerce" — "Engaged in Interstate Commerce." 

Wliere an employé of défendant, an Interstate railroad company, was 
Injured, in part tlirough tlie négligence of a fellow servant, wlien working 
in repair sliops connected with an Interstate track, engaged in repairing 
a car used by défendant indiscriminately in both Interstate and intra- 
state commerce as occasion required, défendant was at the time "engaged 
in Interstate comiaerce," and the employé was employed by défendant in 
such commerce, within the meaning of Employer's Liability Act April 22, 
1908, e. 149, § 1, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), and 
an action for his injury or death may be maintained against défendant 
thereunder. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
î 27.* 

For other deflnitions, see Words and Phrases, vol. 3, pp. 237T-2380; 
vol. 8, p. 7649 ; vol. 3, pp. 2392-2304 ; vol. 8, pp. 7649-7651. 

What law governs master's liability for injuries to servant, see note 
to Mexican Cent. Ry. Co. v. Jones, 48 C. C. A. 232.] 

2. Mastee and Servant (§ 226*) — Mastee's Liability for Injuby to Serv- 

ant— Assomption or RiSK— Contbibuting Causes op Injury. 

That an employé may hâve assumed the risk from one o( two contrib- 
uting causes of an injury will not defeat his riglit to recover, where 
the other cause is one for which the master is liable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Big. §§ 
659-667; Dec. Dig. § 226.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

3. Action (§ 45*) — Joindbr — Injuey Resultino in Death. 

Under Employer's Liability Act April 22, 1908, c. 149, § 9, added by 
amendment by Act April 5, 1910, c. 143, § 2, 36 Stat. 291 (U. S. Comp. 
St. Supp. 1911, p. 1325), which provides that "any right of action given 
by the act to a person suffering injury shall survive to his or her Per- 
sonal représentative, for the beneflt of the surviving wldow or husband 
and children of such employé, and, if noue, theu of such employé's 

"FoT other cases see same toplc & S numebh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
198 F.— 1 
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parents, and, if none, then of the next of kln dépendent upon such em- 
ployé, but in such cases there shall be only one recovery lor the same 
injui'y," where an employé recelves an injury for whicli he is entitled to 
recover under the act, and such injury subsequeutly results in his death, 
damages for his suflferlng, as well as for his death, may be recovered by 
his Personal représentative for the beneflt of ail the beneflciaries. 

[Ed. Note. — For other cases, see Action, Cent. Dig. §§ 378-448; Dec. 
Dig. I 45.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action at law by Anna Maerkl, administratrix of the estate of 
George Maerkl, deceased, against the Northern Pacific Railway Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

This action was origlnally brought by George Maerkl, on the 9th of August, 
1910, to recover from the plaintiff in error, défendant below, damages for 
Personal injuries sustained by him while employed as a car carpenter in re- 
pairing a réfrigéra tor car at the railway shops at South Tacoma, Wash. In 
the construction of such cars the center sills upon whlch the floor of the 
car rests are six inches thick, nine Inches broad, and run the full length of 
the car. Thèse center sills rest on other heavy tlmbers placed crosswise over 
the trucks, called "needle beams," and at each end they are mortised into 
lieavy cross-timbers called "end sills." The flooring of the car is held on 
top of the center sills and fastened thereto with heavy spikes or nails. Be- 
tvi'een the center sills are braces, extending from one sill to the other, called 
"packing," and the sills and paeking are then inclosed with a lining, called 
"sheathing." When new center sills are to be placed in a car, the car is 
placed on one of the heavy repair tracks under the shed in the railway com- 
pany's yards, and is ralsed up by nieans of jackscrews. The trucks are re- 
moved, and then the car Is ready for the car repairers, who begin thelr 
work of dismantllng and repairing thé car by removing the needle beams, then 
removing the ceiling, then taking out the packing between the center sills, 
and then the end sills. When the end sill Is removed, if the spikes or nalls 
driven through the floor hâve broken off, or if the floor was not spiked to 
the center sills in the flrst instance, the center sills will necessarily fall of 
their own weight. 

The original complaint alleged, among other things, that the car In ques- 
tion was being used in Interstate commerce, and the négligence alleged was 
in substance that the défendant company furnished the plaintiff another car- 
penter to work with him, and that while the plaintiff was under the car 
his fellow workman removed the end sills, whereupon the center sills of the 
car fell on the plaintiff, inflicting the injuries for which the action was 
originally brought, and also alleging that the car was improperly constructed, 
by reason ôf the faet that the center sills were not fastened to the floor by 
means of spikes driven through it into the sills, so that, when the end sills 
atld other support to the center sills were removed, the center sills neces- 
sarily fell, in inflicting the injury referred to. 

Maerkl having, by reason of his injuries, died shortly after the commence- 
ment of the action, leaving a widow and children surviving him, the widow 
was appointed administratrix of the estate of the deceased, and thereafter 
filed, by the permission of the court, what was deslgnated a "supplemental 
complaint," in which were repeated the allégations above mentioned, and 
which further set out the death of Maerlil as a resuit of his injuries, and 
the names of his surviving wife and children, and which also alleged in sub- 
stance that by reason of his injuries sustained through the négligence of the 
défendant company, the said Maerkl was damaged in the sum of $5,000, and 
that by reason of his said injuries and of his death resulting therefrom the 
said widow and children were further damaged in the sum of $20,000 in 
being deprived of support by him and of his companionship and comfort. 

•For other cases see eame topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Xn Its answer to the complaint of the admlniistratrix the railway company 
denled the alleged négligence on Its part, admitted the négligence of Maerkl's 
fellow servant, and set up as affirmative défenses assumption of risk by 
Maerkl, his contributory négligence, and the négligence of bis fellow servant, 
to which answer the plaintiff replied, and the cause came on for trial be- 
fore a jury. Upon the Impanelment of the jury the défendant asked the 
court to require the plaintifC to eleet whether she would proceed to try "the 
action brought by the deceased during his lifetime for injuries which he re- 
ceived, and which is contained in the amended complaint filed by the ad- 
ministratrix, or whether upon the cause of action brought for damages re- 
sulting in the wrongful death of the deceased, and which is brought now 
by the administratrix and included in the said amended complaint." The 
motion being denied, the défendant company reserved an exception, and as- 
signs the ruling as error. The défendant company also moved the court to 
dismiss the action on the ground that the plaintifC admitted the négligence 
of a fellow servant, which motion was likewise denied, with a like exception 
by the défendant, and assignment of error hère. 

Upon the close o( ail of the évidence the défendant asked the court to 
instruct the jury to return a verdict in its favor, "for the reason that the 
évidence fails to prove facts suflicient to entitle the case to go to the jury, 
and for the reason that the évidence shows that, if the injury was caused 
by the négligence of any other person than the plaintiff, it was the négligence 
of a fellow servant, and for the reason that the évidence shows that the 
plaintiff assumed the risk at the time and place he did, and was also guilty 
of contributory négligence in failing to exercise ordinary care for his own 
protection, and for the reason that she cannot maintaln this action as ad- 
ministratrix under the évidence and under the law." That motion was like- 
wise denied, and an exception taken by the défendant. The jury was then 
instructed by the court, to which instructions certain objections and ex- 
ceptions were taken, and the foUowing verdict returned : 

"We, the jury Impaneled in the above-entitled case, find for the plaintiff, 
and assess the total damages to be recovered herein at the sum of nine 
thousand five hundred and seveuty-six and ^''/loo dollars (.«9.570.80), of which 
the sum of $936.80 is the damages incurred by George Maerkl in his lifetime, 
and the sum of $8,640.00 is the damages sustained by his widow and children 
by reason of his death. 

"E. B. Judson, Foreman." 

The défendant company subsequently moved for Judgment non obstante 
veredicto, which motion was denied, and the défendant allowed au exception 
to the ruling. 

George T. Reid, J. W. Ouick, and L. B. Da Ponte, ail of Tacoma, 
Wash., for plaintiff in error. 

Boyle, Warburton & Brockway, of Tacoma, Wash., for défendant 
in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge (after stating the facts as above). [1] It was 
stipulated by the parties : 

"That the car under which George Maerkl, the deceased, was injured, at 
the time was a Northern Pacific réfrigéra tor car; that the défendant is now, 
and at the time of the injury of the said Gecr.;,'e Jlaerkl was, the owner of 
a Une of railway extending from the state of Wisconsin to the Paciflc Coast, 
and also certain branch Unes in the state of Washington, and, daring said 
time was transacting an exteHsive Interstate and intrastate business as a 
common carrier ; that in its business as a conunon carrier refrigerator cars 
were extensively used indiscriminately in both Interstate and intrastate traus- 
portation as occasion might arise ; aud that the car in question had been 
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so used for a long time, and was at the time of tbe injury of said George 
Maerkl being repaired by tbe défendant in its yards for use In Interstate 
and intrastate commerce as occasion might arlse." 

The case shows that Maerkl, with three other carpenters, was put 
to work on the car on a certain Saturday, and that on that day they 
took down the transoms, needle beams, and ceiHng; the deceased and 
one of his coworkers working at one end of the car and the other 
two at the other end. The following Monday the deceased returned 
to work upon the car, and while he was underneath it, removing the 
packing from between the center sills, his coworker removed one of 
the end sills, resulting in the immédiate falling of the center sills on 
Maerkl, inflicting injuries from which he shortly died; the évidence 
going to show that the flooring of the car had never been fastened to 
those sills. 

Two of the points urged on the part of the plaintiff in error are that 
the car, at the time of Maerkl's injury, was not used in Interstate com- 
merce, and that, therefore, he was not employed in such commerce, and 
as a further conséquence that the act of Congress commonly known as 
the "Employer's Liability Act" does not apply to the case. 

It appeared from the évidence that the place where the repairing was 
done was on the main line of the défendant company, between Tacoma, 
Wash., and Portland, Or., and was connected with it by switches over 
which the cars needing repairs were run, and over which, after re- 
pairing, they were again put into the service of the company for use 
in interstate and intrastate commerce as occasion required; and the 
parties are agreed that this particular car upon which the deceased was 
at work when injured had been for a long time indiscriminately used 
in interstate and intrastate commerce, and was to be again so used 
when repaired. That a car so used is one of the instruments of inter- 
state commerce does not admit of doubt. Interstate Commerce Com- 
mission V. Illinois Central R. R. Co., 215 U. S. 452, 474, 30 Sup. Ct. 
155, 54 L. Ed. 280. And in Southern Railway Co. v. United States, 
222 U. S. 20, 26, 27, 32 Sup. Ct. 2, 56 L. Ed. 72, in holding that the 
■ Safety Appliance Act of March 2, 1893 (27 Stat. 531, c. 196 [U. S. 
Comp. St. 1901, p. 3174]), as amended March 2, 1903 (32 Stat. 943, 
c. 976 [U. S. Comp. St. Supp. 1911, p. 1314]), embraces ail locomo- 
tives, cars, and similar vehicles used on any railway that is a highway 
of interstate commerce, and is not confined exclusively to vehicles en- 
gaged in such commerce, the court said: 

"We corne, tben, to the question whether thèse acts are within the power 
of Congress under the commerce clause of the Constitution, considering that 
they are not conflned to vehicles used in moving interstate trafflc, but em- 
brace vehicles used in moving intrastate trafiie. The answer to tbis question 
dépends upon another, which is: Is there a real or substantial relation or 
connection between what is required by thèse acts in respect of vehicles used 
in moving intrastate trafHc, and the object which the acts ohvlously are de- 
signed to attain, namely, the safety of interstate commerce and of those 
who are employed in its movementV Or, stating it another way: Is there 
such a close or direct relation or connection between the two classes of 
traffic, when moving over the same raiiroad, as,to make it certain that the 
safety of the interstate trafBc and of those who are employed in its move- 
ment will be promoted in a real or substantial sensé by applying the re- 
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qulrements of thèse acts to vehicles used in moving the trafflc which is In- 
trastate as well as to tliose used in moving tliat whlch is interstate? If 
tlie answer to this question, as doubly stated, be in the affirmative, ^ then 
the principal question must be answered in the same way. And this is se, 
not because Congress possesses any power to regulate intrastate commerce 
as sueh, but because its power to regulate interstate commerce is plenary, 
and competently may be exerted to secure the safety of the persons and prop- 
erty transported thereln and of those who are employed in such transporta- 
tion, no matter what may be the source of the dangers which threaten it; 
that is to say, it is no objection to such an exertion of this power that the 
dangers to be avoided arise, in whole or in part, out of matters connected 
with intrastate commerce. Speaklng only of raiiroads which are highways 
of both interstate and intrastate commerce, thèse things are of common 
knowledge : Both classes of traffic are at tlmes carried in the same car, and 
when this is not the case the cars in whlch they are carried are frequently 
commiugled in the same train and in the switching and other movements at 
terminais. Cars are seldom set apart for exclusive use in moving either 
class of trafflc, but generally are used interchangenbly in moving both ; and 
the situation is mueh the same with tralnmen, switchmen and lilîe employés, 
for they usually, if not necessarily, bave to do with both classes of traffic. 
Besides, the several trains on the same railroad are not indépendant in point 
of movement and safety, but are Interdependent, for whatever brings delay 
or disaster to one, or results in dlsabling one of its operatives, is calculated 
to impede the progress and imperil the safety of other trains. And so the 
absence of approprlate safety appllances froni any part of any train is a 
menace, not only to that train, but to others." 

It is equally plain, we think, that those engaged in the repair of 
such a car are as much engaged in interstate commerce as the switch- 
man who turns the switch that passes the car from the repair shop 
to the main track to résume its place in the company's System of traffic, 
or any of the operatives who thereafter handle it in such traffic. In 
Colasurdo v. Central Railroad of New Jersey, 180 Fed. 832, it was held 
by the Circuit Court, and affirmed by the Court of Appeals for the 
second Circuit (192 Fed. 901), that the Employer's Liability Act of 
Congress of April 22, 1908 (35 Stat. 65, c. 149 [U. S. Comp. St. Supp. 
1911, p. 1322]), applies to a repairer of a switch used for both inter- 
state and intrastate commerce. We are of the opinion that it is also 
applicable to the case of the deceased, Maerkl. 

That act provides, among other things, that every common carrier 
by railroad, while engaged in commerce between any of the several 
States, shall be liable in damages to any person suffering in jury while 
he is employed by such carrier in such commerce, or, in case of the 
death of such employé, to his or her personal représentative for the 
benefit of the surviving widow or husband, and children of such em- 
ployé, for such injury or death resulting in whole or in part from the 
négligence of any of the officers, agents, or employés of such carrier, 
or by reason of any defect or insufficiency, due to its négligence, in 
its cars, engines, appliances, machinery, track, roadbed, works, boats, 
wharves, or other equipment. The third and fourth sections of the 
act are as follows: 

"Sec. 3. That in ail actions hereafter brought against any such common 
carrier by railroad under or by virtue of any of the provisions of this act 
to recover damages for personal injuries to an employé, or where such in- 
juries hâve resulted in his death, the fact that the employé may hâve been 



198 FEDERAL REPORTER 

guilty of contributory négligence shall not bar a recovery, but the damages 
shall be diminished by the jury in proportion to the amoiint of négligence 
attrlbutable to such employé: Provlded, that no such eniployé who may be 
injured or killed. shall be held to hâve been guilty of contributory négligence 
in any case where the violation by such common carrier of any statute 
enacted for the safety of employés contributed to the injury or death of 
such employé. 

"Sec. 4. That in any action brought against any common carrier under 
or by virtue of any of the provisions of this act to recover damages for 
Injuries to, or the death of, any of its employés, such employé shall not be 
héld to hâve assumed the risks of his employment in any case where the 
violation by such common carrier of any statute enacted for the safety of 
employés contributed to the in jury or dea'th of such employé." 

[2] The pleadings, as well as the brief of the plaintiflF in error, ad- 
mit that Maerkl's coworker was guilty of négligence, and that such 
neghgence was one of the proximate causes of his in jury; and there 
was évidence tending to show, not only that the flooring of the car 
was not nailed to the center sills, but that that neglect could hâve 
been readily detected by proper inspection. In view of the évidence, 
and of the verdict of the jury based upon it, we must, of course, take 
it as true that the défendant company was guilty of négligence in fail- 
ing to hâve the flooring of the car properly fastened to the center sills, 
and, in view of the statute referred to, that Maerkl was not bound by 
any négligence of his fellow servant, nor are his heirs or représentative. 
The verdict, in view of the évidence, must also be taken as conclusive 
that Maerkl was not guilty of any contributory négligence. In respect 
to the défense set up of assumption of risk by him, it is sulificient to 
say that a risk arising out of the carrier's neglect, and of which the 
employé had no knowledge, was not one which can be held to hâve 
been assumed by him. Moreover, one of the acts which confessedly 
was one of the proximate causes of the injury complained of was an 
'act of a fellow servant of the deceased, which, under the act of Con- 
gress in question, is unavailing to the employer company; and, that 
being so, it would not avail the plaintifï in error, even if the deceased 
could be held to hâve assumed the risk of the defendant's négligence 
in failing to see that the flooring was properly fastened to the center 
sills, since the law is that it is only necessary for the plaintiff to show 
that one of the co-operating causes of the injury complained of was 
a négligent act or omission for which the master is responsible. Kreig 
V. Westinghouse & Co., 214 U. S. 249, 29 Sup. Ct. 619, 53 L. Ed. 
984; Standard Oil Co. v. Brown, 218 U. S. 78, 30 Sup. Ct. 669, 54 
L. Ed. 939; Deserant v. Cerillos Coal R. R. Co., 178 U. S. 409, 20 
Sup. Ct. 967, 44 L. Ed. 1127; Morgan v. Robinson, 157 Cal. 348, 107 
Pac. 695; Seaboard Air Line v, Witt, 4 Ga. App. 149, 60 S. E. 1012; 
Labatt on Master & Servant, § 813. 

[3] The question remains whether there is substantial basis for the 
contention of the plaintiff in error to the effect that recovery cannot 
be had in the same action both for the injury sustained by the de- 
ceased and for his death, even where, as hère, the action is brought 
by the représentative- of the deceased for the benefit of ail of the ben- 
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eficiaries. But for the amendiment of the act of April 22, 1908, the 
position would be well taken, for that act contained no provision for 
the survival of the cause of action thereby given to the injured em- 
ployé for Personal damages sustained by him. But on the 5th day of 
April, 1910, Congress amended the act of April 22, 1908, by changing 
section 6 thereof, and by adding the following section as section 9: 
"Sec. 9. That any rlght of action glven by thls act to a person sufferlng 
Injury shall survive to hls or her personal représentative, for the benefit of 
the surviving widow or husband and children of such employé, and if none, 
then of such employés parents, and, if none, then of the next of kin dé- 
pendent upon such employé, but in such cases there shall be only one re- 
covery for the same injury." Act AprU 5, 1910, c. 143, 36 Stat. 291 (U. S. 
Comp. St. Supp. 1911, p. 1325). 

It thus appears that Congress by the amendment of 1910 providedi 
for the survival of the cause of action given by the act of April 22, 
1908, to the employé for his personal injuries, and conferred that 
cause of action, not upon the estate of the injured employé in the 
event of his death, but, first, upon the surviving widow or husband 
and children of such employé, with the further provision that "in 
such cases there shall be only one recovery for the same injury." 

We are of the opinion that the plain meaning of thèse statutory 
provisions is that, where one receives an injury in the employment 
of a railroad company under such circumstances as entitles him or 
her, as the case may be, by virtue of the statute, to recover from 
the company damages therefor, andi that such injury results in the 
death of the injured person, damages resulting from the personal suf- 
fering, and from such death, not only may be recovered by the per- 
sonal représentative of the deceased in one action, but must be recov- 
ered in one action only, if at ail, for the benefit of those specified in 
the statute. 

It results that the judgment in the présent case must be, and is, af- 
firmée. 



EASTERN OREGON LAND CO. v. MOODT. t 
(Circuit Court of Appeals, Ninth arcuit. July 15, 1912.) 
No. 1,956. 

1. gpEciFic Performance (§ 07*) — Conditions — Payment of Price. 

Where a contraet for the sale of real property requlred iiayment of the 
amount due thereon as a condition précèdent to defendant's covenant 
to convey, payment of the amount due was a prerequisite to the vestlng 
of any right in complalnant to compel spécifie performance, as no estate 
vested in nor rlght to a conveyauce accrued to complainant as long as 
the condition remained unperformed. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. £§ 
2S6-298 ; Dec. Dig. § 97.*] 

2. Specifio Performance (I 97*) — Conditions — Tendes of Peicb — Effect. 

Where complainant was only entitled to a deed to certain land after 
having paid ail sums due under the contraet and interest, a tender of 

•For other cases see same topic & § numbëe in Dec. & Am, Digs. 1307 to date, & Rep'r Indexes 
t Rehearlng denied October 7, 1912. 
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payment conditlonally on tlie delivéry of a deed was not efinlvalent to 
paynient so as to entîtle complainant to euforce spécifie performance. 

[Ed. Note.— 'For other cases, see Spécifie Performance, Cent Dig. §§ 
286-298 ; Dec. Dig. § 97.* 

Necessity of tender of performance by plaintiff in order to enforce 
spécifie performance, see note to Hosmer v. Wyoming Ry. & Iron Co., 65 
O. O. A. 91.] 

8. Tender (§ 13*) — Requisites— Présent Ability. 

Wliere, at tlie time complainant made a conditional tender of tbe 
amount due under a contract for the sale of land, the total aniount was 
$7,076.21, and it appeared that at that time complainant's bank account 
was overdrawn, and tbat not until some montbs tbereafter be obtained 
a loan of $7,000, but It did not appear tbat be was able to produce tbe 
balance, it was not sbown tbat be bad présent ability to make tbe ten- 
der good so as to render bis offer to pay équivalent to an actual produc- 
tion and tender of tbe money. 

[Ed. Note.— For otber cases, see Tender, Cent. Dig. §§ 29-32 ; Dec. Dig. 
?13.*] 
4. Yendob and Puechaskr (§ 170*) — Tender — Particxilar Sum. 

Complainant's offer to pay défendant "tbe balance due on thè con- 
tract" witb défendant for tbe sale of certain land was not a tender of 
a spécifie sum suflicient to cover ail liability on the contract, and was 
tberefore not équivalent to an actual production and tender of the mon- 
ey so as to entitle complainant to spécifie performance. 

[Ed. Note. — For other cases, see Vendor and Purcbaser, Cent Dig. §§ 
S44-S48; Dec. Dig. § 170.*] 

6. Vendob and Purchaseb (§ 187*) — Installment Contract — Default — 
WAivsai. 

A vendor's receipt of interest due on a contract for the sale of land 
while it was in arrears was not a waiver of the vendee's subséquent de- 
fault in meeting tbe terms of the vendor's notice of termiuation of the 
contract, unless payments in arrears were made within a speclfied time. 

[Ed. Note. — For other cases, see Vendor and Purcbaser, Cent Dig. H 
121, 374, 375 ; Dec. Dig. § 187.*] 

Gilbert, C. J., dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

Suit in equity by Z. F. Moody against the Eastern Oregon Ivand 
Company to compel spécifie performance of a contract for the sale 
of land, in which défendant filed) a cross-bill for cancellation of the 
contract. Decree by Circuit Court (180 Fed. 532) for complainant, 
and défendant appeals. Reversed, with instructions. 

Huntington & Wilson, of Portland, Or., and Garret W. McEnerney 
and W. S- Goodfellow, both of San Francisco, Cal., for appellant. 

Martin L. Pipes, of Portland, Or., and W. H. Wilson, of Portland, 
Or., for appellee. 

Eefore GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The plaintiff, Z. F. Moody, during the 
time mentioned in this action resided and had an office at The Dalles, 
in Oregon, where his son, M. A. Moody, was his agent. The défend- 
ant has its office in San Francisco, Cal., but was represented b^ an 

*For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ludexen 
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agent, George T. Parr, residing at Moro, in Oregon, and by attor- 
neys Huntington & Wilson, residing at The Dalles, Or. 

The contract in question bears date January 2, 1902. By its terms 
the plaintiff, as party of the first part, asrreed to pay for certain lands 
in Wasco andi Sherman counties. Or., $8,457.75, as follows : 

Upon the exécution of the contract §1,457 75 

On or before January 1, 1903 1 J'>Û 00 

On or before January 1, 1904 l-'^SO 00 

On or before January 1. 1905 1,750 00 

On or before January 1. 1906 IJâO 00 

It was agreed by the plaintiff that interest should be paid at the 
rate of 8 per cent, per annum from the date of the contract payable 
semiannually on each of said sums, until the same should be fully 
paid. It was further agreed that the plaintiff should pay ail taxes 
which might corne due and payable on the described premises until 
the conveyance should be executed as provided in the agreement. 
The défendant agreed, as the party of the second part, that upon the 
payment of said sums and interest it would convey to the plaintiff the 
described premises. It was further agreed that in case the plaintiff 
should make default in the payment of any one or more of the 
sums of money agreed to be paid for a period of six months the 
plaintiff would surrender the possession of the premises to the de- 
fendant, and the défendant was empowered to take possession of the 
premises and terminate the contract. The payment of the sums and 
interest and the strict performance by the plaintiff of ail the cove- 
nants and agreements contained in the contract, to be by the plaintiff 
kept and! performed, were made conditions précèdent to the said con- 
veyance, and time was declared to be the essence of the contract. Pay- 
ments were made on this contract by the plaintiff as follows : 

February 13, 1902: Payment on the first installment of the prin- 
cipal, due Januarj' 2, 1902 $1,457 75 

January 24, 190.3: First payment of interest due July 2, 1802, 
1280 ; and interest due January 2, 1903, $280 ; and interest on 
overdue interest, -$14.20 574 20 

June 2, 1903: Second i)ayment of interest due July 2, 1903 2S0 00 

December 31, 1903: Third payment of interest, due January 2, 

1904 280 00 

December 29, 1905: Fourth nayment on interest due July 2, 1994, 
$280; due January 2, iooû, .$280; due July 2, 1905. $280; 
and due January 2. 1906, $2S0, total $1,120; and interest on 
overdue interest. $67 1,187 00 

August 13, 1906: Fifth payment of interest due July 2, 1906 280 00 

The only payment made on account of the principal was made on 
February 13, 1902, which, by the terms of the agreement, should hâve 
been paid on January 2, 1902. The plaintiff defaulted in this payment 
1 month and 12 days, and defaulted on ail four of the other pay- 
ments on account of the principal. On August 11, 1906, the défend- 
ant notified the plaintiff that the défendant terminated the contract of 
January 2, 1902, for the sale of land therein described by reason of 
the plaintiff's failure to make the payments which by said contract 
plaintiff had agreed to make. 

The plaintiff was then in default with respect to ail the installments 
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on account of the principal except the first. He was in default 3 
years, 7 months, and 12 days with respect to the second installment ; 
2 years, 7 months, and 12 days with respect to the third; 1 year, 7 
months, and 12 days with respect to the fourth; and 7 months and 
12 days with respect to the fifth and last installment. He defaulted 
in the payment of the first installment of semiannual interest, due 
July 2, 1902, 6 months and 22 days; and on the second installment, 
due January 2, 1903, 22 days. He paid the third installment 1 month 
before it was due, and the fourth installment 2 days before it became 
due. He defaulted in the payment of the fifth installment, due July 
2, 1904, 1 year, 5 months, and 27 days. On the sixth installment, due 
January 2, 1905, he was in default 1 year lacking 4 days; and on 
the seventh installment, due July 2, 1905, he was in default 6 months, 
lacking 4 days. The eighth installment, due January 2, 1906, he paid 
December 29, 1905, or 4 days before it came due. The ninth install- 
ment, due July 2, 1906, he did not pay until August 13, 1906, or after 
he had been in default 1 month and 11 days; and he did not then 
pay, or oiïer to pay, the interest on the principal from July 2, 1906, 
to August 13, 1906, amounting to $63.77. 

During a period of 4% years in which nine semiannual payments 
of interest became due, he failed to make six payments, including the 
last due July 2, 1906, at the time agreed upon, and only made three 
payments on or before the time when they became due. For none 
of thèse defaults was there a waiver on the part of the défendant of 
any of the terms of the contract. 

How did the défendant treat thèse defaults? 

On December 14, 1903, defendant's agent notified the plaintiff by 
letter that on January 2, 1904, the second and third payments on his 
contract would f ail due, as f ollows : 

Second payment $1,750 

Third payment 1,T50 

And interest to January 2, 190-1 280 

The agent of the défendant stated that the défendant had requested 
him to collect ail amounts maturing so that he could hâve his books 
in shape for the directors' meeting of the company on January 12, 
1904. The agent stated further that he took occasion to notify the 
plaintiff before hand so that he could make arrangements to meet the 
indebtedness promptly when due. To this letter, M. A. Moody, the 
son and agent of the plaintiff, Z. F. Moody, replied by letter, under 
date of December 18, 1903, stating that his father was then in Cali- 
f or nia; expected him home about the first of the year. The son 
wrote further that he understood from his father that his arrange- 
ments with the Company anticipated that the company would carry 
àlong the principal until he could conveniently retire it, if the interest 
was kept paid promptly on its due day. To this letter the défendant, 
by its agent, Parr, replied under date of December 21, 1903, that 
there was no definite promise given by the plaintiff regarding the pay- 
ments. The agent stated that he would endeavor to carry the account 
without payrnents as long as possible ; but, the company having called 
' upùn him for payment, he had no alternative in the premises. If, 



EASTEEN OREGON LAND CO V. MOODY 11 

however, the plaintiff would send half of the amount due and interest, 
he would see that it was satisfactory with the company to allow the 
other payments to continue one year. This demand was not comphed 
with, and the deferred payment was defauUed; but on December 31, 
the semiannual interest of $280 was paid with the promise that after 
the New Year the principal payments would be adjusted with the de- 
fendant. On January 1, 1904, defendant's agent acknowledged re- 
ceipt of the check for $280, being interest due January 2, 1904, and 
noticed the promise of the plaintiff that the principal payments would 
be adjusted in a short time. This promise was not kept, and the 
promised payment was defaulted. 

On January 28, 1904, defendant's agent telephoned to plaintiff de- 
manding payment. Plaintiff's agent replied by letter that it was not 
entirely convenient to make the payment then, but he thought he could 
arrange it soon. He stated that he would bear in mind the fact that 
défendant was anxious to reduce the amount at an early date, and he 
promised to favor the défendant as quick as he could. This promise 
was not kept and the promised payment was defaulted. On June 17, 
1904, defendant's agent demanded of plaintiff by letter payment of 
the interest of June 2, 1904. On June 27th, defendant's agent cor- 
rected the error in the demand as to the date when interest was due, 
and stated it as being July 2, 1904. No notice was taken of this cor- 
rected demand, and payment was defaulted. On August 25, 1904, 
defendant's agent notified the plaintiff that the défendant company 
was requesting information regarding arrangements made with the 
plaintiff for an extension of time on payments due on the contract. 
The agent stated that in replying to his letter the défendant company 
had sanctioned his actions in the matter, and stated that they pre- 
ferred to hâve the interest paid semiannually, as provided for in the 
agreement. The agent thereupon requested the plaintiff to comply 
with this part of the contract, and he would carry the payments along 
until such time as the défendant should demand that collections be 
made. No notice was taken of this letter by the plaintiff, and no 
payment of the interest then due was made ; plaintiff defaulted. 

On December 6, 1904, defendant's agent notified the plaintiff by 
letter that on January 2, 1905, there would be due on the contract, 
$5,250, and accrued interest, $571.20, making the total amount due, 
$5,821.20. The agent stated further in this letter that of this amount 
he expected a payment of $1,750, and accrued interest, $571.20, mak- 
ing a total of $2,321.20. Plaintiff was requested to give careful at- 
tention to this demand, as he must hâve this amount indicated by the 
2d proximo. No attention was paid to this demand by the plaintiff 
and payment was defaulted. On July 12, 1905, defendant's agent noti- 
fied the plaintiff by letter that on July 2d there would be due on account 
of interest on his contract the sum of $873.60, and demand of payment 
was made. No attention was paid to this demand by the plaintiff 
and payment was defaulted. On December 15, 1905, the defendant's 
agent having received a letter from the président of the défendant 
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Company, the agent went to The Dalles and submitted this letter to 

M. A. Moody, plaintiff's agent at that place. The letter is as f ollows ; 

"Eastern Oregon Laud Co., Columlilan Bldg., 

"San Francisco, Cal., December 14, 1905. 
"Mr. George T. Parr, Moro, Or. — Dear Sir: In relation to the eontract of 
Z. T. Moody I herewith inclose you a statement of the account as it appears 
on our books. From this account you will note that Goveruor Moody is far 
In arrears with interest and principal. The company has heretofore instruct- 
ed you to proceed with the collection of this account and to bring the neces- 
sary proceedings, if it is necessary, to recover possession of the laud and 
damages on account of the loss sustained by It througli the possession which 
Mr. Moody has had of the land. I want the inatter iminediately taken up 
by you and a prompt answer as to what Mr. Moody intends to do. If he re- 
fuses to pay in full ail that is now due, I wish you to refer the matter to 
Messrs. Huntington & Wilson and Instruct theni to begin the necessary pro- 
ceeding to coUect the amount. 

"Very truly yours, Walter S. Martin, Président." 

The paper attached to the letter is as f ollows : 

Due on Moody Contract. 
Principal, 

To July 1, '04, 
" Jan. 1, '05, 
" July 1, '05, 
" Jan. 1, '09, 

Also inst. on deferred interest, 

$8,687.20 

After a conversation with plaintiff's agent concerning the matter 
referred to in this letter, defendant's agent agreed to accept the interest 
in full to January 2, 1906; the plaintiff stating that he was tired of 
paying 8 per cent, interest. He requested defendant's agent to write 
to the défendant company that he would look for the money outside, 
or borrow it for a less rate of interest, if he could not raise it from 
his own resources. He said he would pay it within a f ew months. The 
defendant's agent thereupon wrote to the défendant company as fol- 
lows: 

"Moro, Oregon, Jan. 1, 1905. 

"Mr. E. A. Wasserman, Asst Secretary, San Francisco, Cal. — Dear Sir: 
Last Friday we called upon Hon. M. A. Moody of ïhe Dalles with référence 
to the account of his f ather, Z. F. Moody. Received from him a check for 
$1,187.00 which is the full amount of interest on the account to January 2, 
1906. Mr. Moody stated that he was very anxious to pay oiï the indebted- 
ness as he objected to paying eight per cent, and he was endeavoring to malœ 
a loan on the outside, and if he could not he would meet the obligation in 
a few months from his own resources. We promlsed liim to présent the mat- 
ter and if satisfactory to the company would allow the account to continue 
until he could make some ari-angenient. Kindly advise us if this is satisfac- 
tory, and oblige, ïours very truly, Eastern Oregon Land Co., 

"By Geo. T. Parr, Agt." 

In reply to this letter defendant's agent received from the défend- 
ant company the foUowing letter: 





$7,500.00 


Interest. 




$280. 




280. 




280. 




280. 


1,120.00 


$8,620 






67.20 
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"Eastern Oregon Land Co., San Francisco, January 9, 1008. 
"Mr. George T. Parr, Moi'o, Oregon — Dear Sir: We are in receipt of tlie 
draft covering tlie amount of interest due on Gov. Moody's contract As I 
stated to you before we are anxious to arrive at some conclusion with him 
about the principal as well as the interest. Ail of wliich is now overdue. I 
must ask you to immediately take this matter up and get a settlemeut from 
Gov. Moody of tbe principal. We do not wish to bave contracts so long in 
arrears. We recognize that it is necessary to give a leave way in deserving 
cases but Gov. Moody bas imposed on our forbearance more than tlie con- 
ditions warrant and we must tberefore require a satlsfactory settlement ut 
tbe présent time. • * * 

"Very truly yours, Walter S. Martin, Président." 

This letter defendant's agent submitted to the plaintifï's agent, with 
this statement : That if the plaintiff could pay $1,000 on the principal, 
it was possible to get the défendant company to accept that and con- 
tinue the other payments for a longer period. tîe promised defend- 
ant's agent that he would send a check for that amount in a short 
time. Plaintiff f ailed to keep this promise, and did not send the check, 
and payment as promised was defaulted. 

Parr afterwards received a letter from the défendant dated March 
22, 1906, containing the f ollowing paragraph : 

"Keferring to our letter under date of January 9tb we stated at tbat time, 
that we were anxious to arrive at some conclusion on tbe contract of Gov. 
Moody. As before stated, we do not tbink tbe conditions warrant us in 
giving the Governor any more time, as we feel tbat we bave been vei-y lenient 
with bim as the principal as well as tbe interest is now long in arrears, we 
désire to bave this matter immediately taken up and a settlement made." 

After the receipt of this letter, Parr had a conversation with the 
plaintiff, Z. F. Moody, or his agent, M. A. Moody, concerning thèse 
overdue payments. Parr suggested to M. A. Moody that he should do 
something regarding the making of a payment on that account; that 
the company was insisting that he settle, and Parr said : 

"Now, Mr. Moody, if you cannot pay $1,000 send $500. Make some kind of 
a payment so as to show that you are doing the best you can." 

Moody then promised Parr that he would send $500 in a f ew days. 
Moody failed to keep this promise and defaulted in this payment, 
and afterwards being called up by téléphone by Parr and asked the 
reason why he had not made the pa3Tnent, Moody promised he would 
send the money. He failed to keep this promise and defaulted in 
the promised payment. 

On July 2, 1906, he also defaulted in the payment of the interest 
then due amounting to $280. 

It was provided in the contract that, if the plaintiff should make a 
default in any one or more of the sums of money agreed to be paid 
for a period of six months, the plaintiff would surrender the pos- 
session of the premises, and the défendant was empowered to take 
possession of the premises and terminate the contract. When the 
notice of August 11, 1906, was given, the plaintiff had been more than 
six months in default of ail the principal sums agreed to be paid by 
the plaintiff. The contract was thereupon placed in the hands of the 
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defendant's attorneys, Huntington & Wilson, residing at The Dalles 
Or., who, on that date, wrote to the plaintiff the following letter : 

"The Dalles, Oregon, Aug. 11, 1906. 
"Hou. Z. F. Moody, Salem, Oregon — Dear Sir: We are directed and au- 
thorized by the Eastern Oregon Land Company, the party of the second part 
of that certain contract made and executed by you as party of the flrst part, 
bearing date January 2, 1902, to demand of you the surreiider of possession 
of ail the premises described in said contract ; you are hereby notified that 
said Eastern Oregon Land Company terminâtes this contract by reasou of 
your failure to make the payments which by said contract you agreed to 
make. You are now in default in the payments which you by said contract 
agreed to make, in the sum of seven thousand dollars and interest at the 
rate of eight per cent, per annum from January 2, 1902, and interest upou 
each semiannual payment of interest at the légal rate from the date such 
semiannual interest payment became due. We hereby notify you that unless 
you surrender possession of ail of said premises on or before the 21st of 
August, 1906, or pay the entire amount now due upon said contract on or 
before said last-named date, we shall commence suit to foreclose your Interest 
in and to said contract and said premises. The Eastern Oregon Land Com- 
pany is now ready and wllling and hereby offers to convey to you by war- 
ranty deed ail of said tracts of land described in said conveyance upon the 
payment of the amount due from you upon said contract. 

"Huntington & Wilson, Attorneys for Eastern Oregon Land Company." 

On August 17, 1906, the defendant's attorneys sent the following 
letter to the plaintiff, correcting the former letter as to the date of 
the last default on account of the payment of interest, and referring 
to the payment of interest due July 2, 1906 : 

"The Dalles, Oregon, August 17, 1906. 

"Hon. Z. F. Moody, Salem, Or. — Dear Sir: In our letter to you of the llth 
we made an error in stating the amount of which you are in default on the 
contract referred to ; we should bave stated the default of interest from Jan- 
uary 2, 1906, instead of January 2, 1902 ; Mr. Parr tells us that the Interest 
has been paid now to July 2, 1906. 

"Yours very truly, Huntington & Wilson." 

On August 13, 1906, M. A. Moody, plaintiff's agent at The Dalles, 
mailed to Parr at Moro, Or., a check for $280 in payment of the 
interest due July 2, 1906. No payment was made or offered to be 
made of the interest from July 2, 1906, to August 13, 1906, and plain- 
tiff made no reply to Huntington & Wilson's letter of August 11, 1906. 

On August 19th (?), the plaintiff mailed to Parr, as agent for the 
défendant, the following letter: 

"Salem, August 14 (?), 190C. 

"Mr. G. T. Parr, Dear Sir: I recd. note today from H. and W. stating that 
you bad advised them that the interest was paid up to last July but did 
not say whether or not they were to give further tinie. Please advise me hère 
and oblige, Yours, etc., Z. F. Moody." 

In the record the above letter is dated August 14th. It is stated, 
however, that the date is uncertain on account of its illegibility. The 
défendant claims that the date is August 19, 1906. This is probably 
the correct date, as the letter refers to the preceding note from Hunt- 
ington & Wilson, dated August 17th. 

From the receipt of the letter of August 11, 1906, to October 22, 
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1906, neither the plaintifif nor his agent communicated in any way 
with the defendant's attorneys, Huntington & Wilson, into whose hands 
the défendant had placed the business of closing up or terminating 
the contract of January 2, 1906. Negotiations for extension of time 
for payments were, however, carried on by the plaintifï and his agent 
witli Parr, at Moro, who had ceased to bave charge of this business 
for the défendant. There is no daim that Parr had authority to 
extend the time of payment, or that he assumed to do so. Ile testi- 
fied with respect to this matter as folio ws : 

"Q. You may state whether or not at the time of the payment of the in- 
terest in Deceiiiber, 1905, or at any other time, you ever a^rreed with Mr. 
Moody that the time of payment of the overdue installmeiits of principal 
should be extended. A. No, sir. 

"Q. You may state whether or not you ever made any such promise or 
offer to Gov. Z. F. Moody. A. No, sir ; I told hini that I would subniit tlie 
matter to the company and do what I could for him. 

"Q. You may state whether or not the suggestion abolit t!ie extension of 
time of payment of the principal was ever made by you, or was tliat made by 
Mr. Malcolm Moody? A. I always tooli the position of trying to collect the 
money. 

"Q. That does not qulte answer the question that I asl^ed ; state whether 
or not the suggestion about the extension of time came from you or from Mr. 
Moody. A. The requests for extension came from Mr. Moody." 

Parr further testified that about the 15th of August he had a con- 
versation with the plaintiiîf, in person, as follows: 

"A. ♦ '- * He then Informed me that he had received a letter from 
Huntington & Wilson demandlng payment of the full amount, and that he 
was very much surprised that the company had talveii that action. I told 
him at that time that I linew nothing about it whatever ; tliat I liad not been 
advised that they had talcen steps to collect the amount. lie wunted to know 
if I could not arrange with the company to accept $1,000 now and the bal- 
ance the Ist of next January ; that is, the balance Jauuary, 10!)7. I told 
him that I did not know, that I would try to get them, and that iirobably I 
could. That was practically ail the conversation I had with the Governor." 

Afterwards witness had a conversation with M. A. IMoody. He 
testified with respect to that conversation as follows : 

"A. Mr. M. A. Moody said, in substance, the sanie as his father, that tba 
company had sent a letter through Huntington & Wilson den)audinpc the full 
payment, or they would begin foreclosure proceedings within 10 days, and 
Mr. M. A. Moody at that time wanted to know if I could not arrange to hâve 
the company accept .$1,000 and the balance the Ist of .January. 1 told him 
that I did not know. He said, 'Cannot you send a telegram to San Fran- 
cisco and find out? ' I did not place very much importance to the .situation. 
and I told him that I thought it would be best to walt until I returned from 
the Locks, when I would write to the company and explain fuily and try aud 
get the extension asked. * * * 

"Q. Durlng that conversation on the 17th — that Is, the conversation that 
you had with him when you were on your way to the Locks — did you say to 
him that you would be satisfled if he would pay part of the principal? A. 
Xo, sir ; I never took that responsibility upon myself. 1 told him that I 
would endeavor to hâve the company accept that and give him an extension 
until January, 1907." 

M. A. Moody testified that on the 17th of August he had a conver- 
sation with Parr upon the subject; that Parr was apparently sur- 
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prised the défendant should hâve given plaîntifif notice rescinding 
the contraj:t. His testimony continues : 

"A. As I said before, Mr. Parr seemed to me surprised that the company 
demanded the rescinding' of the contract, and said that he was satisfied that 
they would be willing to accept a portion of the balance of the principal. 

"Q. What did you answer? A. I told him that, since they had placed it 
in the hands of their attorney, I was afraid to make a partial payment; 
that I thought it would be better to pay It ail." 

From this testimony it appears that plaintiff abandoned negotiations 
for an extension of tinie on August 17th, and announced his purpose 
to pay the debt in fuU. Parr places his knowledge of plaintiff's change 
of purpose three days later. He testifies that about August 20th 
he had a conversation with M. A. Moody, as follows: 

"He told me that he had decided to pay ail cash. Said he would send me 
a draft the next day for the full amonnt, and wanted to know If I made the 
deeds, or if it was necessary to send theni to San Francisco. He said, 'You 
go ahead and hâve the deed niade out, and I will send you the draft to-mor- 
row'— that is, the next day." 

The draft was not sent, but on the following day, August 21stj 
Moody called up Parr on the téléphone and said that he had not sent 
the draft, but requested Parr to forward the deed, make it out and 
forward it to San Francisco for exécution, and send it to the First 
National Bank of the Dalles, or any other place that was satisfactory 
to Parr, and he would pay over the money. The deed was to be 
made to E. E. Ferguson. On the same day plaintiff by his agent wrote 
and sent to Parr the following letter: 

"Z. F. Jloody, General Commission Merchant, 

"ïhe Dalles, Or., Aug. 21, 1906. 
"Geo. PaiT, Agent E. O. L. Go., Moro, Or. — Dear Sir: Confirndng our con- 
versation by téléphone to-day we will he ready to pay the balance due on 
the contract with your company made January 2, 1902, as soon as you can 
exécute and deliver the deeds for the land according to the terms of the con- 
tract. Please niaise the deeds to E. E. Ferguson and notify me by return 
mail whether you prêter to receive the money and deliver the deeds hère at 
The Dalles or at Moro. Yours truly, Z. F. Moody, pr. M. A. M." 

This was the last day in which plaintiff had the right under the 
terms of the defendant's demand to pay the amount due on the con- 
tract, and obtain from the défendant a deed for the premises. 

[1] The payment of the principal, sums due on the contract, and 
interest, and the strict performance by the plaintiff of ail the covenants 
and agreements contained in the contract to be by the plaintiff kept 
and performed, were made conditions précèdent to the said covenants, 
and time was declared to be the essence of the contract. 

"Where a contract is thus eonditional — that is, where it rests upon a con- 
dition précèdent — untll the performance of the condition it cannot be enforced, 
because, until that time, there is- not true contract. * ♦ * The fact that 
a contract dépends upon a condition précèdent, which has not yet been per- 
formed, is always a complète défense to a suit for its spécifie enforcement 
Equity, therefore, never relieves against the nonperformance or breach of 
conditions précèdent, since no estate vests, or right accrues, as long as the 
condition thus remains unperformed." Pomeroy on Contracts, § 334. 
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The payment of the amount due on the contract in this case was 
therefore a prerequisite to the vesting oî any right in the plaintiff 
to a conveyance of the land described in the contract. No such pay- 
ment was made, but it is claimed that a tender of payment was made 
by the plaintiff which was équivalent to a payment. A tender of pay- 
ment to be the équivalent of a payment must be: 

[2] 1. Unconditional. 

In Loud V. Pomona Land & Water Co., 153 U. S. 564, 577, 14 Sup. 
Ct. 928, 38 L. Ed. 822, the Suprême Court of the United States had 
before it the question of whether the covenants of certain contracts 
for the sale of land, payable in installments, were dépendent and con- 
current, or independent, and the payment of the purchase price a 
condition précèdent to the co venant of conveyance on the part of the 
land Company that it would convey. The court held that, if the terms 
and provisions of the contracts were to be understood in their plain 
and obvions meaning, they clearly expressed the intention of the par- 
ties to be that the purchaser should first pay the purchase price of the 
lands contracted for before he was entitled to demand a conveyance 
therefor; that it was clear that the purchaser could not hâve legally 
demanded from the land company a deed or conveyance for the lands 
until after the purchase money had been fully paid ; that the payment 
or tender of payment of the purchase price for the land was a con- 
dition précèdent to the right to the conveyance. In support of this 
doctrine the court cites numerous authorities both in England and in 
this country. 

In Kelsey v. Crowther, 162 U. S. 404, 408, 16 Sup. Ct. 808, 810 (40 
ly. Ed. 1017), the action was for the spécifie performance of a con- 
tract for the sale and purchase of land. The plaintiff had made a pay- 
ment on the purchase price, and by a covenant in the agreement of 
sale had 30 days for the examination of a title. If the title was ap- 
proved, défendant contracted that he would, at once, on payment of 
the balance of the agreed purchase money, exécute and deliver a full 
and perfect warranty deed conveying to the purchasers the entire 
title to the premises. Défendant also agreed to at once furnish an 
abstract of title to the premises. Défendant failed to furnish the ab- 
stract of title; but, notwithstanding this fact, the plaintiff tendered to 
défendant the balance of the purchase price and demanded the convey- 
ance of the property. The tender was, however, made on the next 
day after the period of 30 days had expired. The trial court entered 
a decree in favor of the défendant, denying the spécifie performance 
of the contract. The Suprême Court of the United States approved 
this decree, saying: 

"His (defendant's) failure to furnish the abstract might hâve justifled the 
complalnants in declaring themselves ofC fron the contract, and might hâve 
formed a snccessful défense to an action for damages brought by Crowther, 
(défendant). But if they (complainants) wished to specifically enforce the 
contract, it was necessary for the complainants themselves to tender per- 
formance. To entitle themselves to a decree for a spécifie performance of 
a contract to sell land It has always been held necessary that the purchasers 
should tender the purchase money." 

198 F. —2 
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In Kentucky Distilleries & Warehouse Co. v. Warwick, 109 Fed. 
280, 283, 48 C. C. A. 363, the Circuit Court of Appeals for the Sixth 
Circuit, applying this doctrine in a similar case, held that a purchaser 
of real estate who is required by the contract to deposit the priée with 
a third party by a day certain — time being of the essence of the con- 
tract — is bound to pay in or tender the money within the time stated 
to entitle him to enforce spécifie performance, notwithstanding the 
failure of the vendor to furnish an abstract of title within the time 
required by the contract. 

In Englander v. Rogers, 41 Cal. 420, there was an action for the 
recovery of a deposit on the purchase price of real estate. The cove- 
nants of the vendor and vendee were mutual and dépendent, and it 
was held that neither could put the other in default except by actually 
tendering a performance on his own part. The court says : 

"To entitle the plaintlff to maiutain the action on the contract set ont In 
the complaint, he should bave averred a tender of the unpaid portion of the 
purchase money,- or some sufUcient excuse for the omission to tender it. 
The only allégation of the complaint on this point Is that the plaintiff 'has 
been ready and willing during ail the time aforesaid, and has offered to ac- 
cept and take the conveyance, pursuant to sald agreement, and to pay the 
balance of said purchase mouey.' It is not an averinent that he tendered the 
purchase money. To constitute a valld tender In such a case, the party must 
bave the money at hand and immediately under his eontrol, and must then 
and there not only be ready and wllllng but produce and oCfer to pay it to 
the other party on the performance by him of the requislte condition." 

In Powell V. D. S., etc., R. R. Co., 12 Or. 488, 490, 8 Pac. 544, 

546, it is said: 

"A mère readiness to perform at such time is not sufïlcient, but the plain- 
tiff must aver a tender of performance on his part." 

In McCourt v. Johns, 33 Or. 561, 565, 53 Pac. 601, 602, Judge 
Wolverton, speaking for the court, said : 

"The statute has provided that 'an offer in writing to pay a particular 
sum of money is, if not aecepted, équivalent to an actnal production and 
tender of the money' ; but it was not the intention of the Législature thereby 
to dispense witli the readiness and ability on the part of the one making the 
tender to pay in suhstantial accord with its terms." 

In the présent case the plaintiiï did not tender performance uncon- 
ditionally but conditionally upon the delivery of a deed of conveyance. 
The terms of plaintiff's letter of August 21st were: 

"We will be ready to pay the balance due on the contract with your Com- 
pany raade January 2, 1902, as soon as you can exécute and deliver the deeds 
for the land aecordiug to the terms of the contract." 

This was not a notice that the plaintiff was then ready to pay the 
amount due, but that at a future time, and conditionally upon the de- 
livery of the deed, he would be ready to pay the amount due. 

[3] 2. A tender of payment, to be the équivalent of an actual pro- 
duction and tender of the money, must be made by one who has the 
présent ability to make the tender good, and the burden of proof is 
upon the plaintiff to show that he has such ability. 

The statute of Oregon providing for a tender in writing "does not 
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dispense with the necessity of the parties having the monev in fact." 
Holladay v. Holladay, 13 Or. 523, 537, 11 Pac. 260, 266. 

The plaintiff in this case was not himself a witness in the case, but 
it appears from a statement of his bank account that on August 21, 
1906, his account in bank was overdrawn in the sum of $1,145.20, 
and that M. A. Moody, his son, had no account in bank. But the lat- 
ter testified he had arranged to obtain the money from one Dr. E. 
E. Ferguson, to whom the title to the land was to be conveyed in 
the deed. Dr. Ferguson was a witness in the case. He testified that 
he loaned M. A. Moody $7,000. He gave the money in a check dated 
October 22, 1906, two months after the tender, and took Moody 's 
note, dated back to August 21, 1906. From this testimony it appears 
that neither the plaintiiï nor his agent had this money in hand on 
August 21st. They were therefore not able on that date to pay the 
amount due on this contract ; but, even if this money had been avail- 
able on this date, it would not hâve been sufficient to pay the amount 
due on the contract. The amount due on the contract on that date 
was $7,000 in principal and interest from July 6, 1906, to August 21, 
1906, amounting to $76.21, making a total of $7,076.21. There is 
no testimony in this record that the plaintiff was ready and able to 
pay the fui! amount due on the contract at that time. The most that 
can be said of this évidence is that plaintiff knew where he could 
secure $7,000; but there is no évidence that the additional sum of 
$76.21 had been secured, or was ready to be paid with the principal 
sum. 

In Lilienthal v. McCormick, 117 Fed. 89, 96, 54 C. C. A. 475, 482, 
the controversy as in this case arose in Oregon. There was an insuf- 
ficient tender of payment upon a liability arising upon contract. Upon 
that subject this court said: 

"There was no aetual tender of any money. It is true that the statute of 
Oregon provides that an offer to pay a particular sum of money is, If not 
accepted, équivalent to the aetual production and tender of the money ; but 
the Suprême Court of that state hâve declared that this statute does not 
dispense with readlness and ablUty on the part of the person maUing the 
ofCer to pay the money at the time the offer is niade. Ladd v. Mason, 10 Or. 
308, 314. ïhe évidence does not affirmatlvely show that the offer made cov- 
ered the full amount then due. The law is well settled that there can be no 
valid tender of part of an entlre debt. The mlstake in the sum offered, if 
any, must be regarded as the mlstake and misfortune of the défendants." 

[4] 3. A tender of payment, to be the équivalent of an aetual pro- 
duction and tender of the money, must be to pay a particular sum of 
money, which must be a sum that would be in full of ail liabiHty on 
the contract. 

The statutes of Oregon make "an offer in writing to pay a particular 
sum," if not accepted, the équivalent to the aetual production and 
tender of the money. 

The tender in this case on August 21st was first by téléphone by M. 
A. Moody to Parr requesting Parr to make out and forward the deeds 
to San Francisco for exécution, and send it to the First National Bank 
of The Dalles, or any other place that was satisfactory to Parr, and 
they would pay the money. The second tender was by letter signed 
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by Z. P. Moody, by M. A. M., dated August 21st, confirming the télé- 
phone conversation of that day, and stating that: 

"We will be ready to pay the balance due on the contract with your Com- 
pany made January 2, 1902, as soon as you can exécute and deliver the 
deeds for the land according to the contract." 

The tender was not to pay a particular sum of money, but the bal- 
ance due on the contract. This was not sufficient. The tender is not 
sufficient uniess it is of a spécifie amount and offered to be paid with- 
out annexing any terms or conditions. Pulsifer v. Shepard, 36 111. 
531, 537. It follovvs that the tender was not sufficient to meet the 
terms of defendant's notice of August 11, 1906, and under that notice 
défendant was entitled to terminate the contract by reason of plain- 
tifif's default in making the payments therein required. 

On October 22, 1906, the plaintiff by letter addressed to defendant's 
attorneys, Huntington & Wilson, at The Dalles, Or., referred to their 
letter of August 11, 1906, demanding payment of $7,000 and interest 
under the contract of January 2, 1902. Plaintiff refers to his offer 
verbally and in writing that he was ready to pay the amount due on 
the contract upon the tender of a deed conveying to him the land 
referred to therein, and he states that on the 20th inst. he learned for 
the first time that the défendant had refused to comply with its con- 
tract and make the deed called for. The plaintiff thereupon tendered 
to the défendant company the sum of $7,000 and interest due on pay- 
ments, $171.15, the sums due on said contract, and demanded from 
the défendant a warranty deed conveying to him the land described 
in the contract. The interest hère tendered in addition to the princi- 
pal sum was the interest from July 2 to October 22, 1906, and was 
in effect an admission that a tender of the interest due on August 21, 
1906, of $76.21 was necessary to make good the tender of that date, 
assuming that the tender was otherwise sufficient. On the same day 
Huntington & Wilson admitted the tender mentioned in plaintiff's 
letter, but stated that they were not in a position to deliver such a 
deed. Thereupon plaintiff brought this action for a spécifie perform- 
ance of the contract of January 2, 1902. In plaintiff's amended com- 
plaint and defendant's answer and in defendant's cross-bill and plain- 
tift''s answer to the cross-bill the issues are presented substantially 
as hâve been stated, and the facts recited are, in substance, the ma- 
terial facts contained in the évidence. 

The court below held, among other things, that the acceptance by 
the défendant on August 14 or 15, 1906, of the installment of interest 
due July 2, 1906, amounting to $280, waived the default in the pay- 
ment of the principal sum then due, and directed a decree in favor of 
the plaintiff. Plaintiff's complaint for spécifie performance is not 
based upon the theory that défendant had waived plaintiff's default 
with respect to such payments. The complaint is formed wholly upon 
the theory that a sufficient tender of payment had been made to meet 
the terms of defendant's notice of August llth, and the subséquent 
action taken by the plaintiff is consistent with that theory, and incon- 
sistent with the theory that plaintiff understood that there was a waiver 



EASTEHN OKEGON LAND CO. V. MOODY 21 

of default on the part of the défendant by its acceptance of the inter- 
est due July 2, 1902. In plaintiff's letter to Parr of August 19th, he 
refers to the fact that plaintiff had received a note from Huntington 
& Wilson in which it was stated that Parr had advised them that 
interest had been paid up to July 2, 1906; but, says the plaintiff in 
his letter, they "did not say whether or not they were to give further 
time." This is absolutely inconsistent with the theory that plaintiff 
understood that défendant had waived plaintiff's default by the accept- 
ance of interest. Neither the plaintiff nor his agent in any conversa- 
tion with Parr indicated that either of them understood that défend- 
ant had waived default ; on the contrary, their effort was fîrst to 
secure an extension of time in making further payments, and, failing 
in that, their claim has been that a sufficient tender had been made. 

[5] We do not understand how, upon the issues upon which the 
case was tried and the conduct of the plaintiff, he can now claim that 
the receipt of interest by the défendant was a waiver of the subséquent 
default in meeting the terms of defendant's notice. 

In defendant's cross-bill it sets up its défense to the action, and 
then offers to repay to the plaintiff ail moneys theretofore paid by him 
to the défendant on account of the contract, to wit, the sum of $4,- 
058.95, and prays the plaintiff's suit for a spécifie performance be 
dismissed, and that the contract of July 2, 1902, be canceled. 

We are of opinion that such should be the order of the court, and 
that plaintiff should hâve leave to accept defendant's offer to repay 
the money plaintiff has paid to défendant on account of the contract. 

The decree of the Circuit Court is, accordingly, reversed, with in- 
structions to proceed in accordance with this opinion. 

GILBERT, Circuit Judge (dissenting). There are certain salient 
facts in this case, which, it seems to me, présent insuperable obstacles 
to the most inéquitable resuit which will follow from the conclusion 
reached by the majority of this court: 

The contract, while it makes time of the essence thereof, contains 
no provision that failure to make payments, either of principal or 
interest when due, shall work a forfeiture or be ground for rescission. 
AH that is prescribed as the penalty for default is that, in case the 
purchaser shall make default in the payment of any one or more of 
the sums of money therein agreed to be paid "for a period of six 
nwnths," the purchaser shall surrender the possession of the premises 
to the vendor, and the latter may take possession of the same and 
terminate the contract. 

The delays in payments of principal and interest prior to August 
11, 1906, hâve absolutely nothing to do with the décision of the case 
on its merits, further than to defme the attitude of the parties to the 
contract on and after August llth, for those delays were fuUy ac- 
quiesced in and waived by the vendor. It accepted ail semiannual 
payments of interest, whether they were made Ijefore, at, or after 
the time when they fell due, and it accepted accrued interest on ail 
delayed payments, and it assented to the request of the purchaser that 
the payment of installments of principal should be deferred until it 
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should be convenïent to him "to meet the obligations." Thîs îs shown 
by the letter of August 25, 1904, written by Parr, the agent of the 
appellant, in which he said : 

"The compauy wrote us a letter a few days since requesting to be advised 
regardlng the arrangements made with you for extension of tlme on pay- 
ments due on contract for the purchase of land. We replled that vve had 
extended the tlme until It would be more convenïent for yourself to meet the 
obligations. In replying to this letter the company sanctloned our actions in 
the matter, but stated that they preferred to hâve the Interest pald semi- 
annually as provided for In the agreement. We would therefore thank you 
to comply with thls part of the contract, and we will carry the payments 
along until such tlmes as the company demands that collections be made." 

"Whether tlme is or Is not of the essence of the contract, if the veudor bas 
waived strict compliance with Its terms as regards tlme of payment, he can- 
not thereafter rescind or forfelt the contract wlthout notlfying the pur- 
chaser of his intention to do so unless payment is made, and allowing him a 
reasonable tlme for performance." 39 Cyc. 1384; MafCett v. Or. & Cal. R. 
Co., 46 Or. 443, 456, 80 Pac. 489; Watson v. Whlte, 152 111. 304, 38 N. B. 
902; Monson v. Bragdon, 159,111. 61, 42 N. E. 383; Whltlng v. Doughton, 
31 Wash. 327, 71 Pac. 1026; Douglas v. Hanbury, 56 Wash. 63, 104 Pac. 
1110, 134 Am. St. Rep. 1096; Boone v. Templeman, 158 Cal. 290, 110 Pac. 
947, 139 Am. St. Rep. 126; Mo v. Bettner, 68 Minn. 179, 70 N. W. 1076; 
O'Oonnor v.' Hughes, 35 Minn. 446, 29 N. W. 152. 

The décision of the case on its merits dépends, therefore, on what 
occurred on and after August 11, 1906. On that day the interest 
had been paid to January 2, 1906. The semiannual installaient of 
interest due on July 2, 1906, was still unpaid, and there was unpaid 
on account of principal, $7,000. On that date, Huntington & Wilson, 
attorneys for the appellant, wrote to the appellee, demanding that he 
surrender possession of the lands described in the contract, and noti- 
fying him that the appellant — 

"terminâtes thds contract by reason of your failure to make the payments 
which by said contract you agreed to make. • • * We hereby notify you 
that unless you surrender possession of ail of said premlses on or before the 
21st of August, 1906, or pay the entire amount now due upon said contract 
on or before said last-named date, we shall commence suit to foreclose your 
Interest in and to said contract, and said premises. The Eastern Oregon 
Land Company is now ready and willlng, and hereby ofCers to convey to you 
by warranty deed, ail of said tracts of land described In said conveyance 
upon the payment of the amount due from you upon said contract." 

It is to be observed that this is not a notice of a rescission of the 
contract, It is notice that, unless payment is made on or before the 
date named, the appellant will sue to foreclose the appellee's interest 
in the contract. It is well setted that a notice of a rescission must 
bè absolute, and wholly inconsistent with a further récognition of the 
binding force of the contract. 

"No particular form of notice is necessary unless prescribed by the con- 
tract or by some statutory provision. However, the notice should be clear 
and unambiguous, and convey an unmlstakable purpose to rescind or forfeit 
the contract." 39 Cyc. 1386. 

But assuming the communication to hâve been a distinct notice of 
rescission unless the contract were performed within the ten days 
therein limited, the facts show that it was never rescinded. On Au- 
gust 13, 1906, two days after the date of the notice, the appellee paid 
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the înstallment of interest which fell due on July 2, 1906, and the 
appellant accepted and received the same. On August 17, 1906, the 
appellee's agent had a conversation with Parr, the agent of the ap- 
pellant, in which the latter said that he was satisfied that the company 
wotild be wilHng to accept a portion of the balance of the principal, 
but the appellee's agent answered that, since the matter had been 
placed in the hands of attorneys, he was af raid to make a partial pay- 
ment ; that he would let him know the foUowing day whether he 
would pay a portion of the balance or pay it ail. On the foUowing day 
he told the appellant's agent that he had decided to pay it ail. The 
latter said it would be satisf actory, and that he would send for the deed. 

In the transactions between the parties on and after August 11, 1906, 
there are to be found two sufïicient reasons why in equity the decree of 
the court below should be affirmed. In the first place, the appellant, by 
its conduct and by the letter of its attorneys of August 11, 1906, 
waived ail prior defaults in payment, whether of principal or of inter- 
est, and extended the time of the contract to and including August 
21st, with an express oflfer to convey the land to the appellee on his 
payment of the balance due at that time. By the terms of the con- 
tract ail the payments might be made to the appellant "at its agency 
at The Dalles," and in pursuance of that provision, which was in 
no way altered by the notice of August llth, Malcolm A. Moody, the 
son of the appellee, and acting as manager of his affairs, on August 
21st addressed the agent, both orally and in writing, informing him 
that the money was ready to be paid, and in answer thereto the agent 
informed him that he would order the deed and would notify the at- 
torneys, and the agent made no objection to receiving the money due 
on the contract or to making the deed. The testimony of Malcolm 
A. Moody that on August 21, 1906, he had the money available with 
which to pay what was due on the land, should be accepted as true. 
The objection is made that his testimony shows the availability of only 
$7,000, which was to be advanced by Dr. Ferguson, and that there 
is no proof that Moody had the additional $76.21. But it ought to 
be assumed that one who has $7,000 to pay on the purchase of land, 
and is himself engaged in business, has also at his command, as he 
testified that he had, the additional $76.21, just as it should be as- 
sumed that, if he proved that he had $7,076, he had alsq the addi- 
tional sum of 21 cents. 

No answer was made to the appellee's offers to pay by the appel- 
lant, then or at any time, and, in fact, it is évident that it was not 
its intention to make a conveyance to the appellee at any time after 
the date of the letter of August llth, and that the offer of convey- 
ance contained in that letter was not made in good faith. The ap- 
pellant not being prepared to convey, any further tender by the ap- 
pellee would hâve been futile. 

"If for any reason, a tender would be only an idie or useless ceremony, 
no tender is necessary." Am. & Eng. Encl. (2d Ed.) €92. 

The oflfer of the appellee to pay on August 21 st was by the appel- 
lant's agent accepted as sufificient, and he stated that he would pro- 
cure the deed. 
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"Unless the objection to the sufflciency of the teiider is inade at the time 
of the tender, such objection is considered to be waived." 39 Gyc. 1549. 

"A tender of the purchase money, however, in connection with mutual and 
concurrent promises by the vendor, means merely a readiness and willing- 
ness, aecompanled by an ability to produce ttie money, provlded the vendor 
will concurrently do the act which is required of him." 39 Cyc. 1563 ; Scan- 
lan V. Geddes, 112 Mass. 15; Miller v. Smith, 140 Mich. 524, 103 N. W. 872; 
Clark V. Weis, 87 111. 438, 29 Am. Rep. 60; Smoot et al. v. Rea & Andrews, 
19 Md. 398 ; Warren v. Crew, 22 lowa, 315 ; Comstock v. liager, 78 Mo. App. 
390. 

In the case last cited the court said: 

"The Word 'tender,' as used in connection with mutual and concurrent 
promises, does not mean the same kind of an offer as when used in référence 
to the payment or ofCer to pay an ordinary debt due in money, when the 
money is offered to a creditor who is eutitled to receive it, and nothing fur- 
ther remains to be done, and the transaction is completed and ended; but 
it only means a readiness and willingness, accompanied with the ability on 
the part of one of the parties, to do the acts which the agreement requires 
him to perform, provlded the other will concurrently do the thinge which he 
is rèquired by it to do, and a notice by the former to the latter of such readi- 
ness and ability implies an offer or tender in the sensé in which thèse words 
are used in référence to mutual and concurrent undertakings. It is not an 
absolute and unconditional agreement to do or transfer anything at ail 
events, but it is in its nature conditional only, and dépendent on, and to be 
performed only in case of, the readiness of the other party to perform his 
part of the agreement." 

Said the court in Smoot et al. v. Rea & Andrews : 

"To entitle a purchaser to demand a deed, It is suffleient that he is ready, 
and offers to comply with the contract on his part, and bas the ability to 
perform it." 

On August 21, 1906, after receiving the offers of the appellee to 
pay the purchase money in full, Parr wrote a letter to the secretary 
of the appellant, which he signed "Eastern Oregon Land Company, 
by George T. Parr, Agent," in which he said that he had met Mr. 
Moody at The Dalles, "and he informed me that he was ready and 
willing to pay the balance due on his contract upon delivery of a 
warranty deed covering the land embraced in the contract. I then 
conferred with Messrs. Huntington & Wilson, and they advised that 
under the laws of the state of Oregon we could not refuse deed if 
Mr. Moody was ready to pay over the balance due, with interest. 
They hâve no doubt already written you explaining the laws governing 
such matters in this state. We hâve, accordingly, in compliance with 
the request of Mr. Moody, prepared and herewith inclose warranty 
deed," etc. It thus distinctly appears that the appellant's agent made 
no question of the readiness and ability of the appellee to make the 
payment. The offer of payment was not accepted for the sole reason 
that the appellant was not prepared to deliver the deed. I think there 
can be no question that the advice so given by the appellant's attorneys 
to the appellant's agent correctly stated the law of the case. The évi- 
dence is undisputed that the appellant never tendered the deed, or 
executed the same, and it was not until October 20, 1906, and after 
several letters had) passed between the parties, that the appellant made 
known to the appellee its refusai to carry out the contract. 
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The conclusion which is reached by the majority of this court seems 
to be based mainly upon the décisions in Kelsey v. Crowther, 162 U. S. 
404, 16 Sup. Ct. 808, 40 h. Ed. 1017; Kentucky Distillery & Ware- 
house Co. V. Warwick, 109 Fed. 280, 48 C. C. A. 363; and Loud v. 
Pomona Land & Water Co., 153 U. S. 564, 14 Sup. Ct. 928, 38 L. Ed. 
822. Kelsey v. Crowther goes no further than to hold that one who 
brings a suit for spécifie performance must allège an actual tender of 
the purchase price. That proposition is not involved in the présent 
case, for it is not disputed that the appellee made a good and légal 
tender on October 22, 1906. The décision of the case whoUy dépends 
on the question whether, prior to that time, the contract had been 
rescinded, and it is the question whether, upon the facts established, 
the appellant could rescind without tendering a deed, that we hâve 
to deal with. The conditions of the contract for conveyance and pay- 
ment so extended by the letter of August llth were concurrent and 
dépendent, and there could be no rescission unless, upon the ofïer 
of the appellee to pay the purchase money within the time stipulated, 
the appellant tendered a conveyance in accordance with its notice. 
In that respect the case differs f rom Kentucky Distillery & Warehouse 
Co. V. Warwick and Loud v. Pomona Land & Water Co. In the first 
of those cases the conditions were held not concurrent for the reason 
that the contract required that the purchaser deposit the purchase 
price with a third party on a day certain as a condition to the convey- 
ance. In the second case the conditions were held not concurrent for 
the reason that the contract provided that : 

"After the making of the payment and fuU performance of the covenauts 
hereafter to be made and performed by the party of the second part, the 
party of the flrst part will, in considération thereof, convey." 

And the court based its décision on the use of the wordl "after," 
which Word is italicized in the opinion. 

The provision of the contract in the case at bar is that : 

"The party of the second part eovenants and agrées that, upon the pay- 
ment of said sums and interest, it will convey," etc. 

Such a covenant is concurrent with the covenant to pay the purchase 
price, and it is uniformly so held. Robinson v. Harbour, 42 Miss. 
795, 97 Am. Dec. 501, 2 Am. Rep. 671; Shinn v. Roberts, 20 N. J. 
Law, 435, 43 Am. Dec. 636; Ink v. Rohrig, 23 S. D. 548, 122 N. W. 
594 ; Stein y. Waddell, 37 Wash. 634, 80 Pac. 184. Such also hâve 
been the décisions of the Suprême Court of Oregon, the state within 
which lie the lands in controversy in this suit, and in which the con- 
tract was to be performed. Frink v. Thomas, 20 Or. 265, 25 Pac. 
717, 12 L. R. A. 239; Ward v. Warren, 44 Or. 102, 74 Pac. 482; 
Scott v. Smith, 58 Or. 591, US Pac. 969. A contract precisely similar 
to that which is hère involved was construed in Stein v. Waddell, 37 
Wash. 634, 80 Pac. 184, in which Judge Rudkin for the court said: 

"It is flrst claimed that the eovenants in this agreement are indépendant. 
A court will not readlly présume that a vendor inteuds to part with his title 
without receiving the purchase price, or that the purchaser intends to part 
with his purchase money without receiving a deed. In other words, a cove- 
nant to convey and a covenant to pay the purchase price will be held to be 
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concurrent and be dépendent unless the contrary clearly appears to hâve 
been the Intention of the parties, and the use of the words 'shall first pay,' 
as in this case, has no particular signiflcance." 

In Bank of Columbia v. Hagner, 1 Pet. 455, 7 L. Ed. 219, it was 
held that : 

"In contracts for the sale of land by which one agrées to purchase, and 
the other to convey, the undertakings of the respective parties are always 
dépendent unless a contrary intention clearly appears." 

"In order to euable the vendor to rescind on account of default of the 
purchaser, he must perform ail précèdent covenants on hls part to be per- 
formed, and must be ready and willing to perform concurrent covenants, 
and must notify the purchaser that he is ready and willing to perform the 
concurrent covenants." 39 Cyc. 1375. 

"If the covenants of the vendor to convey and the purchaser to pay pur- 
chase money * * * are mutual and dépendent, the vendor must at lavr 
convey, or tender a proper conveyance before he can put the purchaser in 
default and thereby become entltled to rescind." 39 Cyc. 1537. 

And the sartie rule applies to suits in equity. Scott v. Smith, 58 
Or. 591, 115 Pac. 969; Lewis v. Wtellard, 62 Wash. 590, 114 Pac. 
455; Stein v. Waddell, 37 Wash. 634, 80 Pac. 184; Boone v. Temple- 
man, 158 Cal. 290, 110 Pac. 947, 139 Am. St. Rep. 126; Roberts v. 
Braffett, 33 Utah, 51, 92 Pac. 789; Spolek v. Hatch, 21 S. D. 386, 
113 N. W. 75. In Scott v. Smith, Mr. Justice Bean said: 

"As a gênerai rule, the party who asks for the rescission of a contract for 
the sale of real estate must be himself without fault, and when, as in this 
case, the payment of the purchase money and tbe making or tender of the 
deed are to oecur simultaneously, tbey are regarded as mutual and concur- 
rent acts, which disable either party from putting an end to the contract 
without performance or a valid ofCer to perform on his part ; and, so far as 
the question of tlme is concerned, both parties, after the day provided for 
the consummation, may be considered equally hi default, and neitber can 
hold himself discharged from the obligation of complète performance until 
he has tendered performance on his owh side and demanded it ou the other." 

In Lewis v. Wellard, construing a contract between a vendor and 
a purchaser which provided, "This contract can be declared void by 
the first party (vendor) if second party violâtes any of the above 
agreements," the Suprême Court of Washington said : 

"The contract made the making of the last payment and the delivery of 
the deed mutual, concurrent, and dépendent obligations, and brings the case 
wlthin the rule uniformly adopted by this court that, where obligations of 
such a character exist, neitber party can put the other in default or claim 
a forfeiture without flrst tendering performance on his part." 

In Boone v. Templeman, the court said : 

"Where, in a contract for the sale of land, the price is made payable in 
Installments due at différent times, and the deed is to be made when the 
whole is paid, the vendor may, upon failure to pay any intermediate install- 
ment, forthwith sue for its recovery. But if he allows the whole to become 
due, the payment of the price then becomes a dépendent and concurrent con- 
dition. Nonpayment alone does not put the vendee in default. ïhe vendor 
must tender a deed as a condition to demanding payment of the price, and 
he cannot, without such tender, déclare a forfeiture or maintain a suit either 
for the whole price or for an Intermediate installment." 
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In Roberts v. Braffett, it was said : 

"So, too, when time is of the essence, yet if neither party bas exercised 
his right to déclare an end to tlie contraet, or where the one party bas re- 
malned silent and inactive, or bas otberwise done something amounting to a 
waiver, or bas treated tbe contraet as still subsisting, he cannot, wben tbe 
stipulations of tbe contraet are niutually dépendent and concurrent, legally 
place tbe otber party in default until be blniself bas tendered performance 
or offer to perform. In sucb cases, in order tbat he may terminate the con- 
traet, the vendor must make tender or offer of a deed." 

In Spolek V. Hatch, in a suit in equity brought to déclare a for- 
feiture of a contraet for the sale of real estate, the court held that : 

"Wbere a vendor, in a contraet for the sale of real estate which made 
time of tbe essence, consents to an extension of time for tbe payment of the 
balance due, he can maintain no action tbereon without tenderlng the deed 
or demanding payment." 

In the second place, I think the court below was correct in finding 
the equities to be with the appellee on the f urther and distinct ground 
that the acceptance and rétention by the appellant of the installment 
of $280 interest which was paid on August 13th was a waiver of the 
notice which had been given on August llth and that thereafter, be- 
fore there could be a rescission of the contraet, a further notice was 
necessary. It is no answer to this to say that Parr, who received the 
money as the agent of the appellant, was not authorized to receive it. 
Nor is it material that he and the appellee were, on the day that the 
money was paid, ignorant of the notice which had been given two 
days before. The controlling fact is that the money was forwarded 
to the appellant's office at San Francisco, and that its officers knew 
of its receipt, and made no offer to return it to the appellee, and did 
not repudiate the action of their agent. That in fact their agent had, 
on August 13th, the authority to receive the payment, is implied in 
the dispatch which they thereafter sent him, of date August 20th, say- 
ing: 

"Consult Huntington & Wilson before accepting principal or interest from 
Moody." 

The acceptance of a payment on account of interest was whoUy 
inconsistent with an intention to rescind the contraet under the notice 
of August llth. It was an acknowled'gment of the continued existence 
of the contraet. It was the acceptance of a benefît thereunder — the 
acceptance of an installment, in disaffirmance of a prior notice that 
had called for the payment of the whole sum due. 

'■Althougb time is of the essence of the contraet, continued récognition of 
the contraet by tbe vendor as still binding after default in respect of tbe 
provisions for payment of tbe purchase money is a waiver of the right to 
rescind or forfeit the contraet on tbat ground." .39 Cyc. 1394. 

"Where there are conditions in a contraet for the sale of real estate, mak- 
ing time the essence of tbe contraet and providing for a forfelture in case 
of default, any acceptance of part payment on the contraet is a waiver of 
the conditions as to ail defaults tben existing." Paulman v. Cheny, 18 Neb. 
râ'2, 25 X. W. 495. 

It is wholly immaterial whether or not the appellee so understood 
the iegal effect of this payment, and its acceptance by the appellant, or 
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tliereafter regarded the notice of August Uth as still in force. The 
question is not what the appellee thought, but what was the légal 
effect of the act. 

There was nothing therefore in the way to prevent a légal tender 
after August 21st, and! such a tender was made by the appellee on 
October 22, 1906, which was acknowledged by Huntington & Wilson 
in the letter which they wrote to the appellee, saying : 

"Tour letter of October 22, 1906, has been lianded to us by Mr. M. A. 
Moody, who has teudered us for you §7,171.15 as tlie amouut due upon tlie 
contract between yourself and the Eastern Oregoii Land Company of date 
January 2, 1902. We admit that Mr. M. A. Moody on your behalf has de- 
manded from us a deed v)nder the terms of that contract. We are not in a 
position to deliver such deed. The above tender and deiuand were made 
on this date." 

As the court below correctly said: 

"The equlties are with the complainant. The défendant has received its 
interest upon ail deferred payments, and the eutire balance due was ten- 
dered, so that it Is loslng nothing by its bargaln. It is only just that tho 
complainant should get the land." 



BROWN CITY SAVIKGS BANK v. WINDSOR. 

(Circuit Court of Appeals, Sixth Circuit. June 26, 1912.) 

No. 2,245. 

1. Insurance (§ 150*)— Constkuction of Contract — Standard Mortgage 

Clause. 

A pollcy of Insurance on mortgaged property expressly insuring the 
mortgagor in a stated sum, although it has a mortgage clause of standard 
form attached providing that any loss shall be payable to the mortgagee 
as his interest may appear and that as to the interest of the mortgagee 
only therein it shall not be invalidated by any act or neglect of the 
mortgagor, is primarily a contract for insurance of the interest of the 
mortgagor and remains such so long as he does not violate its conditions, 
and it is only in case of such violation that the secondary contract takes 
effect for the beneflt of the mortgagee alone. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 305-307 ; Dec. 
Dig. § 150.*] 

2. Bankruptcy (§ 159*) — Voidablb Préférence — Pheperential Mortgage — 

Procebds of Insurance Assigned to Mortgagee. 

An insolvent corporation witliin four months prier to its bankruptcy 
executed a mortgage to a bank to secure an antécédent debt under sucli 
clrcumstances as to render it a voidahle préférence. The mortgage re- 
quired the bankrupt to keep the property insured and to assign the in- 
surance to the bank, and provided that on its failure to do so the bank 
might effect the Insurance, and that the sum paid therefor should be a 
lien on the property. At the time the mortgage was made, the bank ap- 
plied for Insurance, and on issuance of the policy paid the premium, 
The pollcy was issued to the bankrupt with a standard mortgage clause 
attached making any loss payable to the bank as its interest might ap- 
pear and providing that the insurance, as to the interest of the mortgagee 
only therein, should not be invalidated by any act or neglect of the mort- 
gagor. A part of the property burned, and the insurance, less in amount 
than the mortgage debt, was collected by the bank which charged against 



*For other cases see same topic & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It the amount of tbe premium paîd. The bankrujit bad not violated any 
condition of the policy to invalidate Its interest therein. Hehl, that the 
insurance contract was no less a préférence than the inortgage, and that 
its proceeds were a substitute for tlie mortgage pro tanto and recover- 
abh; by the hanljrupt's trustée. 

[Ed. Note.— For other caftes, see Bankruptcy, Cent. Dig. §§ 24T, 248. 
262, 268-281 ; Dec. Dig. § 159.*] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan. 

Suit in equity by John Windsor, trustée in bankruptcy of the Maple 
Valley Canning Company, against Brown City Savings Bank. Decree 
for complainant, and défendant appeals. Affirmed. 

W. H. Witt, of Brown City, Mich. (Tlios. A. E. Weadock, of 
counsel), for appellant. 

W. R. Walsh, of Port Huron, Mich. (Walsh & Walsh, on the 
brief), for appellee. 

Before WARRINGTON and KNArPEN, Circuit Judges, and 
SATER, District Judge. 

WARRINGTON, Circuit Judge. This cause, in bankruptcy, was 
heard in the court below upon bill of complaint and answer, cross-bill 
and answer, and replications. The Maple Valley Canning Company, 
a corporation of Michigan, doing business in Brown City of that state, 
was adjudged bankrupt July 16, 1906, and the trustée, Windsor, was 
appointed August llth following. The important issues involve: 

(1) The validity of a mortgage given by the bankrupt, as an alleged 
préférence, bearing date Apiiil 10, 1906, recorded April 13th, to the 
Brown City Savings Bank, for $4,187.02 (to secure it and certain other 
creditors) upon the real estate and plant of the bankrupt. 

(2) Was the mortgage, as far as it purports to secure the bank, given 
in pursuance of a promise made by the bankrupt, on September 15, 
1905, so to secure about $2,038, which it then owed the bank, in con- 
sidération of the bank's releasing $1,500 then in its possession (derived 
from collections it had made of invoices of the bankrupt and covered 
by instruments in the form of warehouse receipts previously given 
by it to the bank to secure advances), and consequently as regards 
the bank is the mortgage to be considered as of September ISth in- 
stead of the date it bears? 

(3) The title to certain proceeds of insurance amounting to $1,249, 
received by the bank June 7, 1906, under a policy of fire insurance 
issued in the name of the bankrupt May 10, 1906, with the standard 
mortgage clause attached, upon certain improvements situated on the 
mortgaged property, which were partially destroyed by fire on May 
25, 1906. 

Testimony was taken and documentary proofs were offered before a 
spécial examiner. The decree below was that the mortgage was invalid 
as against the trustée for reasons stated in the opinion, that the pro- 
ceeds of insurance are a substitute for such iiwalid mortgage, and that 
the bank forthwith pay same with interest to the trustée. It was con- 

*For other cases see same topic & § numbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ceded in the trial court that the mortgage, when considered as 
of its date, operated as a préférence ; and, independently of 
concession, this is clearly true. The effort to show an oral agree- 
ment of September 15, 1905, for a mortgage failed. It is not neces- 
sary to discuss the évidence at length, for the conclusion reached in 
this behalf was based on the facts. Our examination of the record 
satisfies us that the learned trial judge was right in concluding that: 

•' * ♦ * The arrangement for giving a real estate mortgage was too 
vague and uncertain. I think It amounted only to a promise that a real es- 
tate mortgage wouM be glven, If, after a little, no other way out of the dif- 
flculty eould be found, and that in any event it should not be given to any 
one else." 

We concur in the court's further conclusion that, while the bank 
seems to hâve given up such rights as it had to keep $1,500 then on 
deposit to the crédit of the bankrupt, it is not clear that any of this 
sum was applied to old debts rather than to the purchase of other as- 
sets which in ultimate eflfect became subject to rights in the bank 
substantially équivalent to those released. Furthermore, we think 
the weight of the évidence shows that the conversation, in which it 
is claimed that the alleged oral agreement was made, took place be- 
tween and in the présence alone of the secretary of the bankrupt cor- 
poration and the président of the bank. The secretary was without 
authority to bind his company to such a promise, and the président 
of the bank was also a director of the bankrupt corporation and 
knew the extent of the secretary's authority. The mortgage cannot 
be said to hâve been a ratification of anything said by the secretary 
in September, because it does not appear that the directors or stock- 
holders had knowledge of the alleged oral agreement. We are not 
called upon then to consider the validity of the mortgage of April 
lOth as if it bore date and was delivered September 15, 1905; nor the 
other interesting questions that would resuit. 

[1,2] We corne next to the issue concerning the insurance pro- 
ceeds. It is contended by the bank that the insurance was taken at 
its instance and solely for its protection; that it paid the premium, 
réceived the proceeds from the insurance company, and should be 
decreed to hâve a valid title thereto as against the trustée. At the 
time the policy of insurance was issued, the secretary of the bankrupt 
company was also agent of the insurance company. After testifying 
that the président of the bank at the time he got the mortgage made 
application for insurance, the agent continued : 

"He wanted me to write a policy direct to the bank, and I told hlm I 
couldn't do it. Q. What further was said? A. I told him I would write it 
In the name of the company and attach a mortgage clause with a full con- 
tribution which would cover their Interest just the same, and at that time 
he didn't seem to thlnk that would do. * * * He said it wouldn't do ; he 
wanted it to run straight to the Brown City Savings Bank." 

The président of the bank, after testifying that he applied for in- 
surance directly to the fcank, stated : 

"He wrote the policy and brought It over to me, and, on examlnlng It, I 
found he had it running to the Maple Valley Canniug Company, and I says: 
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'Mr. Dafoe, that is not what I want at ail. I want the policy to the Brown 
City Savings Bank.' .■Vnd he said It didn't make any dlfiference, that he 
couldn't Write it that way, and I had faith in him ail rlght enough and I 
paid him for the policy." 

Mr. Dafoe further testified: 

"Q. Did the Maple Valley Oanning Company at any time solicit from you 
as an agent, or dld you solicit insurance for the Maple Valley Canning Com- 
pany after the mortgage was glven? A. Yes, we attempted to get insurance. 
Q. After the mortgage was given? A. Yes, sir. Q. Were you able to get any? 
A. No, sir. Q. Then the only insurance that was wrltten after the mortgage 
was given was this policy upon the solicitatlon of the Brown City Savings 
Bank? A. Yes, sir. Q. And the premium was paid by the Brown City Sav- 
ings Bank? A. Yes, sir." 

Comparison of the sum received by the bank from the insurance 
Company with the amount credited on the mortgage note indicates 
that the bank deducted from the insurance proceeds the amount of 
the premium it had paid; and we do not understand this to be denied. 
It is sometimes material whether the mortgagor or the mortgagee is 
to pay the premium (Pendleton v. ElHott, 67 Mich. 498, 35 N. W. 97) ; 
and the fact in the présent case that the bank so reimbursed itself 
is of somé importance as a test of whether the purpose really was 
to obtain insurance solely in the interest of the bank. Further, the 
mortgage contains this clause: 

"The said mortgagor will also keep ail buildings erected and to be erected 
npou said lands insured against loss and damage by flre. with ins\irers, and 
to an amount, approved by the mortgagee as a further security to said mort- 
gage debt, and assign and deliver to the said mortgagee ail insurance upon 
said property." 

The mortgage also provided that, on default of the mortgagor to 
procure and maintain insurance, the mortgagee might effect such in- 
surance and the sum paid therefor should be a further lien on the 
premisés payable at once with interest at 7 per cent., and upon failure 
for 30 days to repay such insurance premium, the principal sum should 
at the option of the mortgagee become f orthwith payable. 

The policy in terms insured the canning company for one year from 
the lOth of May, 1906, to an amount not exceeding $2,000; and pro- 
vided that if, with the consent of the canning company, an interest 
under the policy should exist in favor of a mortgagee, the conditions 
of the policy should apply in the manner written upon or attached 
to the policy. There was attached to the policy a clause which appears 
in the margin.* It will be observed that this clause made any loss pay- 

1 "Michigan Standard Policy, Mortgagee Clause with full contribution. 

"Loss or damage, if any, under this policy, shall be payable to Brown City 
Savings Bank, as flrst mortgagee (or trustée), as interest may appear, and 
this insurance, as to the interest of the mortgagee (or trustée) ouly therein, 
shall not be invalidated by any act or neglect of the mortgagor or owner of 
the within described property, nor by any foreclosure or other proceedings 
or notice of sale relating to the property, nor by any change in the title or 
ownership of the property, nor by the occupation of the promises for pur- 
poses more hazardous than are permitted by this policy: Provided, that 
in case the mortgagor or owner shall neglect to pay any premium due under 
this policy, the mortgagee (or trustée) shall, on demand, pay the same. 

"Provided, also, that the mortgagee (or trustée) shall notify this company 
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able to the Brown City Savings Bank "as first mortgagee * * * 
as interest may appear," and further that the insurance as to ihe 
interest of the mortgagee should not be invalidated by; any act or neg- 
lect of the mortgagor, etc. It is well to bear in mind the provisions 
that the mortgagor was expressly insured for $2,000, with loss payable 
to the mortgagee as its "interest may appear," znà at the same tlme to 
consider whether the mortgagor would not hâve been entitled to re- 
ceive the insurance proceeds if prior to the loss it had paid the riiort- 
gage debt. At the time this mortgage was given and the insurance ap- 
plied for, it could not, of course, be known what amount, if any, as 
proceeds of insurance would accrue, and so far as disclosed the value 
of the property as a going concern exceeded the amount of the insur- 
ance obtained, as also the amount of the bank's nominal interest under 
the mortgage ; even as dead propei'ty its value was perhaps as niuch 
as the insurance; its cost was much more. It is objectéd that psrol 
évidence is not admissible to vary the written policy (Lynchburg Fire 
Ins. Co. v. West, 76 Va. 575, 578, 44 Am. Rep. 177, and cases there 
cited) ; but waiving this, and looking at the évidence as a whole, we 
are not satisfied that the contract was not the one written. It is in- 
sisted that, if the contract be considered in its written form, the effect 
of the clause attached was to insure the interest of the mortgagee 
solely, and that the insurance was not an incident to the property in- 
sured, but was a spécial agreement to protect the mortgagee against its 
loss. On the other hand, it is urged that this did not change the 
primary contract to insure the môrtgagor's interest so long as it did . 
not violate any condition of the policy, and so did not forfeit its right 
under it. Language may be found in décisions treatirtg of the rights 
of mortgagees under policies containing clauses similar to the présent 

of any change of ownership or occupancy or. increase of hazard whlcïj «hall 
corne to the knowledge of sald mortgagee (or trustée) and, unless peruiitted 
by this policy, it shall be noted thereon and the mortgagee (or trustée) shall, 
on demand, pay the premium for such increased hasard for the term of 
the use thereof ; otherwlse this policy shall be null and void. 

"This Company reserves the right to cancel this policy at any time, as 
provided by Its terms, but in such case, this policy shall continue in force 
for the benefit only of the mortgagee (or trustée) for ten days after notic 
to the mortgagee (or trustée) of such eancellation, and shall then cease, and 
this Company shall hâve the right, on like notice, to cancel this agreement. 

"In case of any other insurance upon the wlthiu described property, this 
Company shall not be liable under this policy for a greater proportion of any 
loss or damage sustained than the sum hereby insured bears to the whole 
amount of insurance on said property, issued to or held by any party or par- 
ties having an insurable interest therein, whether as owner, mortgagee or 
otherwise. 

"Whenever this company shall pay the mortgagee (or trustée) any sum for 
loss or damage under this policy and shall claim that as to the mortgagor 
or owner, no liability therefor existed, this company shall, to the extent of 
such payment, be thereupon legally subrogated to ail the rights of the party 
to whom such payments shall be inade, under ail securities held as collatéral 
to the mortgage debt, or may, at its option, pay to the mortgagee (or trustée) 
the whole principal due or to grow due on the mortgage, with interest, and 
shall thereupon receive a full assignment and transfer of the mortgage and 
of ail such other securities ; but no subrogation shall impair the right of the 
mortgagee (or trustée) to recover the full amount of its claim." 
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one, wHich regards the policies as operating to insure the mortgagors 
and mortgagees separately, and to give the mortgagees the same benefit 
as if they had taken out separate policies. However, we think there 
are but few décisions, which, when applied to their facts, go further 
than to protect the mortgagee against the mortgagor's violations of 
conditions of the policy; otherwise stated, the apparent object of the 
clause is to enable the mortgagee not in fault to recover, when a mort- 
gagor in fault cannot recover, against the Insurance company. Thus 
two distinct contracts are involved, one to indemnify the mortgagor, 
and the other the mortgagee. But the contract of the mortgagee may 
in a practical sensé be said to be dormant while the mortgagor keeps 
the conditions of the policy, and to become active when he fails to 
keep them. The bank rests its claims in this respect on Hastings v. 
Westchester Pire Ins. Co., 73 N. Y. 141, 154; City Five Cent Savings 
Bank v.' Penn. Ins. Co., 122 Mass. 165, 167; Syndicale Ins. Co. v. 
Bohn, 65 Fed. 165, 168, 12 C. C. A. 531, 27 U R. A. 614 (C. G. A. 
8th Cir.) ; and other kindred décisions.^ 

Décisions of this class, as we understand them, are correctly inter- 
preted in Smith v. Union Ins. Co., 25 R. I. 260, 265, 266, 55 Atl. 715, 
717 (105 Am. St. Rep. 882), in which a mortgagee brought suit to 
recover upon three policies of Insurance in the standard form, each 
containing a clause similar to the one in question hère. Judge Doug- 
las said: 

"Now ail the éléments of such a contract appear in this new forni. Taken 
together with the rest of the policy, the company insure flrst Thomas Cullam 
(mortgagor) for any loss which may corne to him by reason of the destruction 
of the property described. This contract is subject to certain conditions ap- 
propriate to the relation of owner to the Insurer. So long as this relation 
exlsts and thèse conditions are performed, the contract with Cullam is in 
force. If loss occurs while it is in force, it is paid, by direction of the mort- 
gage clause, to Smith to the amount of his mortaage, and the balance, if any, 
to Cullam ; the amount paid to Smith extinguishes his mortgage debt fuUy 
or pro tanto. Ail this would bave taken place under the old form of clause, 
and, when the conditions are as supposed, the new parts of the clause bave 
no application. When Cullam parts with or loses his interest, fails to pay 
premiums, or violâtes the conditions of the policy, the new provisions become 
efCectual. Thèse deal with the interest of the mortgagee. 'This insurance 
as to the interest of the mortgagee only thcrein shall not be invalidated by 
any act or neglect of the mortgagor or owner,' etc., is the language which 
meets the new condition of afïairs; and the closing paragraph conclusively 
shows that the subsisting agreement which spriugs into life when the con- 
tract with the owner dies Is the familiar one of insurance of a mortgagee's 
interest— an indemnity for loss of the security— in which the owner bas no 
part and from which he can claim no benefit. The contract thenceforth is 
between the insurer and the mortgagee only, and the relation of the original 



2 That is, décisions like Hanover Fire Ins. Co. v. Bohn, 48 Neb. 743. 747 
67 N. W. 774, 58 Am. St. Rep. 719; Pioneer, etc., Loan Co. v. Providence' 
etc., Co., 17 Wash. 175, 176, 49 Pao. 2.S1, .38 L. U. A. 397; Magoun v Fire 
man's Fund Ins. Co., 86 Minn. 486, 490, 91 N. W. 5, 91 Am. St. Rep. 370 
Phénix Ins. Co. v. Omaha Loan & Trust Co., 41 Neb. 834, 60 N. W. 133, 25 
L. R. A. 679, and note ; Westchester Fire Ins. Co. v. Coverdale, 48 Kan, 446, 
29 Pac. 682 ; Hartford Fire Ins. Co. v. Olcott, 97 111. 439, 453 ; Meriden Sav 
ings Bank v. Home Ins. Co., 50 Conn. 396, 399; Reed v. Fireman's Ins. Co, 
(N. J.) 80 Atl. 462, 465, 35 L. R. A. (N. S.) 343 ; Cooley's Briefs on Law of Ins 
pp. 777-8. 
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Insured to the property, and his acts or neglect concernlng it, are of no 
account. And the two eontracts comblned In the poUcy and the mortgage 
clause are separable and Independent from the beginnlng. When the first 
falls, or If It never attaches, the second hegins and proceeds subject to its 
own conditions and limitations. This construction has been adopted by ail 
the courts whose décisions on the subject hâve been brought to our attention." 

It is to be observed that in the instant case the bankrupt did not 
violate any condition of the policy of insurance, and so was not in 
any respect in default upon the contract between it and the insurance 
Company. True, as between the bankrupt and the bank, the bank- 
rupt should hâve paid the premium in the first instance ; but this did 
not concern the insurance company and did not impair its contract 
with the bankrupt, It is plainly deducible from the décisions cited 
that, where the mortgage debt is less than the recoverable insurance 
proceeds, the mortgagor (not in default), as well as the mortgagee, 
has an interest in such proceeds as certainly as he has in the property 
itself. We are not unmindful of Mr. Dafoe's staterhent that the 
bankrupt could not obtain separate insurance after the 'mortgage was 
given. The reason for this is not stated, and the f act does not seem 
décisive of the meaning that should be given to the policy that was 
admittedly written and accepted. If upon any hypothesis we 
may regard the contract of insurance as intended to vest in the owner 
■any title to or interest in the proceeds of insurance in case of loss, it 
is reasonably plain that the right of the trustée is not to be tested 
alone by the gênerai rule that insurance does not attach to the realty 
as, an incident and the proceeds do not stand in its place. If it was 
not so intended by the contract — if in truth the parties were conscious 
that the mortgage would not stand the test of the bankruptcy act and 
were seeking to place possible insurance proceeds beyond the reach 
of that act — it is not easy, under the facts of this case, to perceive 
how the class of décisions before alluded to aids them. No such 
question was there involved or decided. 

Another theory urged is that the mortgage at most was only void- 
able at the instance of creditors or their représentative, the trustée ; 
and since the mortgagee had an insurable interest, and the proceeds 
are not the same thing as the property and are less than the mortgage 
debt, no one has any interest in them except the bank. To support 
this contention reliance is placed on a class of décisions which pass 
upon rights of insured grantees of property under conveyances ei- 
ther void or voidable at the instance of the grantors' crçditors, where 
the insurance policies were taken in the naines oi such grantees or 
their trustées, and it was held that the insurance proceeds were the 
individual property of the grantees andi not recoverable by creditors 
of the grantors. For example, Lerow v. Wilmarth & Trustée, 9 Allen 
(Mass.) 382, is relied on and may be referred to as illustrative of 
counsels' argument. There a solvent husband conveyed real estate to 
a trustée for the benefit of the grantor's wife and children. Two 
years later the grantor gave his daughter some household furniture 
and insured it in his own name as trustée "for the benefit of whom it 
might concern," and it was subsequently destroyed by fire. It did 
not appear that he had any intention to delay or defraud creditors 
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by thèse gifts. Two years after effecting such Insurance, he obtained 
a discharge in insolvency from ail his debts due in July, 1857; but 
the plaintifï's claim was subsequently revivedi by a new promise. Suit 
on the claim so revived to subject the proceeds of insurance to its 
payment failed. Holding that the insurance money did not belong 
to the donor in his own right, and answering a contention that the 
transfer was a voluntary conveyance and fraudulent and void as to 
creditors to whom he was at its date indebted, Bigelow, C. J., said (at 
page 385 of 9 Allen) : 

"Be It so. This does not In our vlew at ail change the rights of the par- 
ties to the funds in the hands of the supposed trustée. If the conveyance 
was void as to the creditors of the défendant, it was nevertheless ])erfectly 
good and valld inter partes. The title passed to the daughter, and she held 
the property by an unimpeachable right, as against ail the world except the 
creditors of her father. It was only in the contingency that he might at 
some future day become insolvent that she was liable to be dlsturbed in her 
possession and use of the property whieh he had conveyed to her. But this 
contingency in no way afflected her right to obtain insurance on the property 
ia her own name, and for her own benefit. Her insurable interest was per- 
fect and complète. The rights of creditors were not interfered wlth or im- 
paired by the insurance efCected on the property for her benefit. It was a val- 
ld contract, which she had a right to make, and the beneflt which accrued to 
her from it cannot be defeated by third persons on the ground that she held 
the property by title wblch In a certain contingency might be defeasible. It 
cannot be sald that the money received on the policy stands in the place of 
the property destroyed. It is in no proper or just sensé the proceeds of the 
property. It is a suni paid by the insurer in considération of a certain pre- 
mium, as an indemnlty for the loss of property in which the person insured 
bas a légal and insurable interest. This indemnlty cannot be takeu away 
by settlng up a contingent right or title In third persons in the property, in 
which the insured had a valid insurable interest at the time of the loss. 
If therefore the plaintiff could maintaln tlie position that the transfer of the 
Personal property to the daughter was void as to creditors, he would still 
fait to show a want of a valid insurable interest in her, or any right to hold 
the money in the hands of the supposed trustée." 

Similarly, in Nippes' Appeal, 75 Pa. 472, in a case kindred in prin- 
ciple, though a longer time had intervened between the date of the 
voluntary conveyance (which the husband had made to his wife) and 
the commencement of the suit, Judge Sharswood reached a like re- 
suit. Further cases of this class cited are Bernheim & Co. v. C. & 
P. Béer et al., 56 Miss. 149, Forrester v. Gill, 11 Colo. App. 410, 53 
Pac. 230, and notes to section 19, 1 Moore on Fraudulent Convey- 
ances, p. 118. The facts of some of those cases show insolvency of 
the grantors and a purpose to defraud creditors at the tim.es of con- 
veyance and insurance. McLean v. Hess et al., 106 Ind. 555, 7 N. E. 
567; St. Paul Ins. Co. v. Brunswick Co., 113 Ga. 786, 39 S. E. 483. 

The décisive question is whether the principles of either class of 
the décisions relied on govern a case like this. We hâve found that 
the mortgage was given and received in violation of the bankruptcy 
law. We hâve seen that the mortgagee made application for insur- 
ance at the time the mortgage was executed, and that the negotiations 
in that behalf were conducted by the président of the bank and the 
secretary and manager of the bankrupt corporation — then also the 
insurance agent. We hâve pointed eut that the policy of insurance 
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(so far as its provisions need répétition) actually gîven and receivedl 
ran to the mortgagor, with losS if any payable to the bank as first 
mortgagee as its interest might appear. If we are right in our con- 
ception of thé'purpose of the mortgage clause, it at last amounts in 
this case to nothing more than an appointaient of the mortgagee to 
the loss as far as its interest might appear. This rësults from the 
fact, as stated, that the mortgagor was in no respect in default un- 
der the policy at the time the loss occurred. It does not matter what 
the rights of the mortgagee would hâve been, if the mortgagor had 
violatedi any of the conditions of the policy. Nor can it signify that 
the form of the policy was such that, in case the mortgagor had 
brought suit upon it to recover the loss, the mortgagee could (aside 
from the question we are discussing) hâve required the proceeds of 
recovery to be applied to its debt ; for that would hâve been true un- 
der the old form of appointment. The feature of importance is 
whether the mortgagor had such an interest in the policy that it could, 
as is stated in the opinion of the learned trial judge, in every circum- 
stance hâve maintained suit upon it. We are constrainedi to believe 
that it could. 

Now, more particularly as to the second class of cases relied on and 
in which the policies were issued in the names alone (or of the trus- 
tées) of the persons claiming the insurance proceeds, it is clear in 
each instance that there was but one insurance contract, and that it 
was made directly and exclusively between the insured and insurer. 
There is a manifest distinction between that class of contracts and 
the one now in dispute. Indeed, the very insistence that the mort- 
gage clause in this case must be treated as though the insurance was 
taken in the name alone of the mortgagee amounts to a concession 
that the the bank's title to the proceeds is dépendent upon such a con- 
struction of the présent contract. It is to be observed further that 
the préférence mortgage was made when the mortgagor was obviously 
insolvent and to secure past indebtedness. This is no less true re- 
specting the insurance contract and the proceeds of loss derived in 
virtue of it. Just as certainly as the mortgagor so insured the prop- 
erty and so observed the conditions of the insurance contract as, un- 
der any state of fact, to retain an interest in the insurance, just that 
certainly are both parties open to the charge that a préférence was 
intended as to the insurance precisely the same as was designed in 
respect of the mortgage. This intent is not avoided by the circum- 
stance either that the insurance was not greater than the debt or that 
the fire did not happen to destroy enough property to exceed the debt. 
Plainly, if the mortgagor had paid the debt before the loss occurred, 
it would hâve been entitled to the proceeds. Smith v. Union Ins. Co., 
supra. It will not do therefore siniply to assert that the proceeds 
belong to the mortgagee, nor that the creditors can lose nothing if title 
be declared to be in the bank. So also of the contention that the 
mortgagee had an insurable interest, subject only to the chance of 
the creditors taking steps to hâve the mortgage vacated. The answer 
is not that the bank had no insurable interest. It is that it did not 
insure that interest for its exclusive benefit and protection, and the 
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insurance transaction we think may safely be said to hâve been part 
of the mortgage scheme of préférence ; the far-reaching conséquences 
of a contrary holding are apparent. 

Strangely enough the question we are endeavoring to solve does 
net appear to hâve arisen under any of the bankruptcy acts ; at least, 
no case directly in point has been cited, and we hâve not discovered 
any. The nearest approach that we hâve found appears in Hanson 
V. Blake & Co. (D. C.) 155 Fed. 342. The bankrupt, Hicks, had as- 
signed to his wife a claim against an insurance company. She testified 
that the assignaient of the poUcy was made to protect her from loss 
for money which she had loaned her husband, and that her husband 
thought she ought to be secured. Judge Haie said of this (page 360 of 
155 Fed.) : 

"It is unauestloned, liowever, that this assignment was to secure a prlor 
existing indebtedness. The assisnment was made on Ausust 25, IftOS. Hlcks' 
pétition in bankruptcy was filed in this court December 2, 1903. The assign- 
ment was clearly a préférence, and was in violation of sections 60a and 60b 
of the amended banljruptcy act of February 5, 1903. * « * Mrs. Hicks 
liad no légal claim. She has no équitable lien upon any fund now before the 
court." 

The court found that several creditors who had advanced moneys 
on the faith of promises of security were entitled to équitable liens, 
but the basis of each of those allowances was a présent loan. The 
doctrine of équitable lien as respects a mortgagee in whose favor a 
covenant to insure mortgaged premises for the better security of the 
mortgagee was stated bv Justice Bradley in Wheeler v. Insurance Co., 
101 U. S. 442, 25 L. Ed. 1055 ; but it is not helpful to the bank in the 
présent case. So of the décision In re West Norfolk Lumber Co. 
(D. C.) 112 Fed. 759; for there the insurance seems to hâve been 
obtained simultaneously with the advancement of loans by a bank, and 
the effort to subject the insurance proceeds to the payment of cred- 
itors failed for that reason. 

The case of Palnier v. Smith, 126 Mich. 352, 85 N. W. 870, may 
hâve involved the présent question, though this is not certain. 
Palmer, as trustée in bankruptcy of Wright D. Smith, brought the 
action against Smith's wife to reach property alleged to hâve been 
conveyed in fraud of creditors. The bankrupt had conveyed to his 
wife the steam barge Germania for a nominal considération, and she 
testified that she never paid anything for the transfer. The barge 
was insured, presumably in her name, though this does not appear. 
The barge burned, and she collected the insurance money and pur- 
chased the barge Porter Chamberlain, and owned a three-quarters 
interest at the time of the suit (354). The trustée recovered below, 
and the judgment was affirmed. According to the claim of the bank 
in the présent case, the insurance proceeds derived from the loss of 
the Germania belonged to Mrs. Smith, and it is hard to discern why 
on that hypothesis the Porter Chamberlain did not also belong to her ; 
but that was not the décision. 

There remains an incidental question. The bank's nominal interest 
under the mortgage was $2,843.22. By its answer it surrendered and 
waived its claim of security under the morteage to the extent of $765.- 
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48, leavîng a balance of $2,077.85. Dcducting the sum receiveS from 
the insuranoe and credited on the mortgage debt, a balance of $880.55 
remains ; and it is averred that this sum is coveredi by the mortgage, is 
a présent lien, and shotild be so decreed. It scarcely need be stated 
that this claim falls with the mortgage, and the bank's right in respect 
of it is at most only that of a gênerai créditer. 

While the case is not free from difficulty, yet, in view of its facts 
and circumstances, we are disposed to concur in the ruling below that 
the proceeds of Insurance "were and are a substitute for such invalid 
mortgage," and to hold that the judgment should be aiSrmcd, with 
costs. 



LANG et al. t. CHOCTAW, O. & G. R. 00. et al. 

(Carcuit Court ot Appeals, Elghth Circuit. May 27, 1912.) 

No. 3,600. 

1. Fbatjds, Stattjtï! of (I 63*) — Mortgaqes (f 13*) — Constbtjction and Op- 

BEATION — ^AFTEB-ACQHIEED PBOPEBTT. 

Neither a statute of frauds requirlng contracts for the sale of real 
estate to be in writlng, etc., nor a statutory provision that a mortgage 
shall be a lien on the mortgaged property from the tlme of record, and 
not before, affect the validity of a rallroad mortgage on after-acquired 
property, covered by its terms, although it was not acquired by the 
mortgagor untll after the mortgage was recorded. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dlg. |§ 83, 
Ô7-104; Dec. Dig. § 63;* Mortgages, Cent. Dlg. § 15; Dec. Dig. § 13.*] 

2. Eailroads (I 191*) — FOBEOLOSUBB Sale— Propebtt Passing. 

The sale on a foreclosure of a raiiroad mortgage contalning a gênerai 
provision coverlng after-acquired property conveys title to such after- 
acquired property, although it is not specltically described tn the pro- 
ceedings or decree. 

[Ed. Note.— For other cases, see Railroads, Cent Dlg. §§ 624r-633; Dea 
Dlg. § 191.*] 

8. Eailroads (§ 194*) — Pubohaseb at Foreclosuee Salb— ExisriNa Liens. 

A rallroad company appropriated and used, without paylng therefor, 
aboul 90 acres of land on the bank of the Mississippi river owned by 
complainants. After the greater part of the land had been lost by cavlng 
Into the river, défendant acquired the raiiroad property through fore- 
closure sale. Beld that, while complainants were entltled to recover a 
Judgment agalnst the original taker for the full value of the land taken, 
treatlng the transaction as a sale, such Judgment could not be made an 
équitable lien as agalnst défendant, exeept to the amount of the value 
of the land whlch remained and passed to it by the sale, and which it 
used. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. {§ 643-655 ; Dec. 
Dlg. I 194.*] 
4. IjMiTAnoN OF Actions (§ 118*) — Commencement or Action— Suit to Es- 
TABLisH Lien. 

A suit to establish a personal judgment as an équitable lien, being on 
a separate and distinct cause of action, does not relate back to the 
commencement of the original action, and is subject to the défense of 
limitation. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dlg. 
{§ 527, 528; Dec. Dlg. § 118.*] 

•For otber cases se» same topic & i numbbb lu Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 



LANG V. CHOCTAW, 0. & G. K, CO. 39 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Suit in equity by Theresa L. Lang and others against the C^octaw, 
Oklahoma & Gulf Railroad Company and others. Decree for com- 
plainants for partial relief, and they appeal. Affirmed. 

Wm. M. Randolph (George Randolph and Wassell Randolph, on 
the brief), for appellants. 

Thos. S. Buzbee, for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

W. H. MUNGER, District Judge. This action is one brought to 
hâve a certain judgment obtained by appellants on the 27th of Feb- 
ruary, 1902, against the Memphis & Little Rock Railroad Company as 
reorganized, decreed a Hen upon the railroad of one of appellees, the 
Choctaw, Oklahoma & Gulf Railroad Company, and to hâve a certain 
described tract of land decreed to be the property of the Memphis & 
Eittle Rock Railroad Company as reorganized, and subject to an ex- 
écution on said judgment. 

The principal matter involved in this controversy has been before 
the Suprême Court of the state three times and reported under the 
title of Organ v. Memphis & Little Rock Railroad Co., 51 Ark. 235, 
11 S. W. 96, Memphis & Little Rock Railroad Co. v. Organ, 67 Ark. 
84, 55 S_. W. 952, Memphis & Little Rock Railroad Co. v. Organ, 70 
Ark. 195, 66 S. W. 922, and in this court as Lang v. Choctaw, Okla- 
homa & Gulf Railroad Co., 160 Fed. 355, 87 C. C. A. 307. In those 
cases the essential facts are fully stated in détail, and it will be suffi- 
cient for the proper disposition of this case to quote from the state- 
ment of facts in Lang v. Choctaw, Oklahoma & Gulf Railroad Co., 
supra, the foUowing: 

"The chlef subject of this controversy Is the railroad from Little Rock, In 
the state of Arkansas, to Hopefleld, upon the west bank of the Mississippi 
river opposite Memphis. In 1887, the Little Rock & Memphis Railroad Com- 
pany, herelnafter called the Little Rock Company, succeeded to the tttle to 
this railroad of the Little Rock & Memphis Railroad Company as reorgan- 
ized, and mortgaged the railroad and its appurtenances to secure its bonds 
to the amount of $3,186,000. The reorganized company, and its predecessor 
in title, had at various times between 1872 and 1887 appropriated to the use 
of its railroad vcithout compensation about 90 acres of land on the west bank 
of the Mississippi river at Hopefleld, to undivided interests in vrhieh the 
défendants had title. This land was used for a time by thèse predecessors, 
and it theu caved into the river and disappeared, so that little of it is, or 
ever has been, in the possession or use of the Gulf Company. In 1880 the 
défendants eonimenced a suit in the circuit court of Crittenden county against 
the old reorganized company, in which they prayed that the amount due 
them for the use of this land and for the removal of earth and timber there- 
from by that company and by its predecessor in title might be aseertained 
and paid, and that the reorganized company might be enjoined from uslng 
this land until this amount was paid. ïhere was no claim to or prayer for 
any lien upon the railroad In the bill in that suit, or in the amended bill there- 
in, which was subsequently filed. ïhe flual decree in that suit was reudered 
on February 27, 1902, and it was that the défendants should recover from the 
reorganized company $17,9.56.36, and interest from September 23, 1901, and 
costs, and it granted no other relief. • * * On June 1, 1893, the Central 
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Trust Company, the trustée named in tlie mortgage of the rallroad and Its 
appurtenances made by the Llttle Rock Company in 1887, filed its bill la the 
«ourt below to foreclose that mortgage, and on that day the court appointed 
a receiver of the railroad and its appurtenances, who toolî immédiate posses- 
sion thereof and held the same until he delivered this property to the pur- 
chaser under the foreclosure sale, which was made on October 25, 1898. The 
Little Eock Company was a party défendant to this foreclosure, and the de- 
cree Which was rendered on October 22, 1894, provlded that the property 
should be sold, that ail equity of rédemption of the Llttle Rock Company 
and ail persons claiming under it should be thereupon foreclosed and forever 
barred, that In addition to the purchase price which should be bid the pur- 
chaser should pay 'ail claims flled in this cause, but only when the court 
shall allow such claims and adjudge the same to be prior in lien to the mort- 
gage foreclosed in this suit, and in accordance with the order or orders of 
the court allowing such claims and adjudging with respect thereto.' The 
decree also contained thèse provisions : 'The court reserves the right to re- 
take and resell said property in case of the failure or neglect of the pur- 
chaser or purchasers, or his or their assigns, approved by the court aforesaid, 
to eomply with any order of the court in respect to the payment of receiver's 
certiflcates, debts, or obligations, or of prior liens or claims above mentioned, 
within 20 days after service of such order upon such purchaser or purchasers, 
or his or their assigns. * » » AU questions not hereby disposed of and 
determlned are hereby reserved for further adjudication, the settlement of 
the same being held not to be necessary for the purposes of this decree. 
And the court reserves ail right to make such further order at the f'oot of 
this decree as may seem just and proper.' While this suit was pending, and 
the railroad and its appurtenances were in the possession of the receiver, 
and on September 28, 1S95, the défendants filed their pétition of intervention 
therein, in which they alleged that by virtue of their claim against the old 
reorganized company, for which they had theu secured the judgment for 
$13,868.80, which was subsequently reversed, they had a lien upon the line 
of railroad between Little Rock and Memphis, which the Little Rock Com- 
pany had mortgaged to the Central Trust Company, which was prior in lien 
and sunerior in equity to the lien of the mortgage, and prayed that the rail- 
road should be first applied to the satisfaction of that lien. On August T, 
1896, they flled an amended and supplemental pétition in this foreclosure 
suit, and prayed that the railroad then in the possession and under the con- 
trol of the receiver of the court below should be adjudged by that court to 
be subject to their alleged lien for their claim against the old reorganized 
company, that such lien be declared to be superior and paramount to ail 
other liens and claims, and that the railroad and its appurtenances be sold 
for the payment thereof, or that a sufficient amount of the proceeds of the 
sale in the foreclosure suit be segregated, set a part, and applied to the 
amount due them in préférence to ail other claims and demands whatsoever." 

After the disposition in this court of the case of Lang v. Choctaw, 
Oklahoma & Gulf Railroad Co., supra, appellants' application to hâve 
their judgment against the Memphis & Little Rock Railroad Company 
as reorganized decreed a lien superior to the mortgage involved in the 
foreclosure suit, and also to hâve a certain described tract of land, 
comprising 89.63 acres, claimed to hâve been acquired by appellees 
under the foreclosure proceedings, to be still the property of the Mem- 
phis & L,ittle Rock Railroad Company as reorganized and subject to 
an exécution upon said judgment, was tried in the court below, and 
a decree rendered that such tract of land was acquired by appellees 
in the foreclosure proceedings, and was not subject to exécution upon 
appellants' judgment. The court further found the value of the land 
of appellants, which had been taken possession of and appropriated by 
the Choctaw, Oklahoma & Gulf Railroad Company, appellee, consist- 
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ing of one and a fraction acres, and adjudged that such amount should 
be paid to appellants. From that decree appellants hâve prosecuted 
this appeal. 

Two questions are presented: First. Did the title to the before 
described tract of land pass under the foreclosure to appellee? Sec- 
ond. Are appellants entitled to a lien upon the railroad of appellee 
for the full amount of their said judgment obtained agamst the Meni- 
phis & Little Rock Railroad Company as reorganized? 

[1] Upon the first question, the facts, in addition to those before 
stated, are that the Memphis & Little Rock Railroad Company as 
reorganized executed a trust deed May 2, 1877, covering ail of their 
property, specifically describing the railroad dépôt grounds and ap- 
purtenances ; said trust deed containing the f oUowing provision : 

"And also ail and slngular ail lands, real estate, property of every kind, 
real, Personal, or mixed, books of account, records, muniments and évidences 
of title, and choses in action which are now owned or may hereafter be ac- 
quired by said railroad company, party of the first part." 

The property in question was not conveyed to the Memphis & Lit- 
tle Rock Railroad Company as reorganized until July 27, 1887, 10 
years after the executing of the before-mentioned mortgage. After 
the company obtained title to this land the mortgage was foreclosed 
under a power of sale contained therein, and ail of the property men- 
tioned therein and then owned by mortgagor was sold, and the same 
acquired by the Little Rock & Memphis Railroad Company, September 
1, 1887. The Little Rock & Memphis Railroad Company, on the Ist 
of September, 1887, executed a mortgage to the Central Trust Com- 
pany, as trustée, being the mortgage before mentioned as having been 
foreclosed in the Circuit Court of the United States for the Eastern 
District of Arkansas, under which foreclosure proceedings the appel- 
lees acquired title. Appellants, in their brief , say : 

"The vvhole case of the appellees niust rest on the expression In the mort- 
gage, made by the Memphis & Little Rock Railroad Company as reorganized, 
dated May 2, 1877, following the spécifie description of what was declared to 
be Intended to be conveyed by that mortgage, in thèse words: 'And also ail 
and singular ail lands, real estate, property of every klnd, real, Personal, or 
mixed, books of account, records, muniments and évidences of title, and 
choses in action which are now owned or may hereafter be acquired by said 
railroad company, party of the first part.' " 

Appellants, in their brief, further say: 

"We do not deny that a deed of conveyance may be made to convey after- 
acquired property, nor that a mortga'ze may lawfully be made to embrace 
after-acquired property, and concède that such deeds may be made and such 
mortgages executed lawfully." 

Appellants say that the statute of frauds of the state of Arkansas 
déclares : 

"No action shall be brought * * * to charge any person upon any con- 
tract for the sale of lands, tenements, or hereditaments, or any interest in, 
or conceming them * * * nnless the agreement, promise, or contract, 
upon which such action shall be brought, or some mémorandum, or note 
thereof, shall be made in writing, and slgned by the party to be charged 
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therewith, or signed by some other person by him thereunto properly au- 
thorized." 

And the statute of the state, relative to mortgages, which provides : 

"Ail mortsages, whether for real or Personal estate, shall be proven and 
acknowledged In the same manner that deeds t'or the conveyance of real 
estate are now required by law to be proven or acknowledged, and when so 
proven or acknowrledged shall be recorded, if for lands in the couuty, or 
counties, in whieh the lands lie" 

— and the f urther statute that : 

"Every mortgage, whether for real or Personal property, shall be a lien on 
the mortgaged property, from the tiiue the same is flled Jn the recorder's 
office for record, and not before" 

— are pertinent, and argue that, in view of thèse statutory provisions 
the clause in the mortgage of May 2, 1877, relating to the after-ac- 
quired lands, did not hâve the efïect to include them therein, and such 
land did not pass under the foreclosure of that mortgage. 

That a mortgage may, as a gênerai rule, cover and be a lien upon 
after-acquired real estate, is not only conceded by appellants, but fully 
supported by the authorities. Pennock et al. v. Coe, 23 How. 117, 16 
L. Ed. 436; Central Trust Co. v. Kneeland, 138 U. S. 414, 11 Sup. 
Ct. 357, 34 L. Ed. 1014; Tippett & Wood v. Barham, 180 Fed. 76, 
103 C. C. A. 430. 

We fail to perceive how the statutory provisions relied upon by 
CQunsel for appellant in any way modify this gênerai rule. The first 
provision of the statute is that no action shall be brought to charge any 
person upon any contract for the sale of lands, etc., unless the contract 
shall be in writing, signed by the party. The contract of mortgage 
was in vi^riting, duly executed upon the part of the mortgagor, the 
Memphis & Little Rock Railroad Company, and expressly provided 
that it should cover after-acquirèd real estate. Hénce it is clear that 
the contract coVering the land in question, though after-acquired, met 
the.requirements of the statute; the contract with respect to it being 
in writing and signed by the party to be charged therewith. The 
mortgage was recorded, and the provison in the statute that it should 
'be a lien from the time it was filed cannot be construed to prohibit 
the validity of the provision providing for after-acquired property. 
As soon as the mortgagor thereafter acquired property such as men- 
tioned in the mortgage, the mortgage attached to the same as a lien, 
notwithstanding it had been previously fîled for record. We think it 
clear that the 89.63 acres of land in question, although acquired by 
the Memphis & Little RoCk Railroad Company as reorganized after 
the exécution and recording of its mortgage, was covered by it ; that 
the title passed to the purchaser under the foreclosure of that mort- 
gage ; that the Memphis & Little Rock Railroad Company as reor- 
ganized was by such foreclosure divested of ail title and interest in and 
to said land, and the same vested in the Little Rock & Memphis Rail- 
road Compaiiy as of September 1, 1887, and was covered by its mort- 
gage executed on that date to the Central Trust Company as trustée. 
The mortgage from the Little Rock & Memphis Railroad Company 
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to the Central Trust Company contained a like provision as the mort- 
gage of Memphis & Little Rock Railroad Company as reorganized, of 
May 2, 1877, relative to after-acquired property. Such provision in 
that mortgage, however, is unimportant, as the mortgagor, the Little 
Rock & Memphis Railroad Company, had acquired the title to the 
property at the date of the giving o£ the mortgage to the Central 
Trust Company. 

[2] Again, it is said that, notwithstanding the mortgage covered 
the land in question by virtue of the after-acquired property clause in 
the mortgage, it did not pass by the foreclosure, as the foreclosure did 
not specifically describe this land. In other words, to properly con- 
vey by foreclosure, it should, in the foreclosure proceeding, hâve de- 
scribed what land was after-acquired, so as to give certainty to the 
deed executed in the foreclosure proceedings ; that oral testimony or 
testimony aliunde cannot be admitted for that purpose. While it is 
true that there must be a sufficient description in a conveyance to af- 
ford a basis for admitting paroi évidence to identify the land, as a 
description cannot be made by paroi évidence, yet the law is as stated 
in Jones on Real Property, § 348: 

"A conveyance in gênerai terms of ail the lands of the grantor wherever 
sltuated, without further description, may be rendered certain as to the lands- 
conveyed by provlng what lands grantor owned at the tlme (citing a large 
number of authorlties)." 

Had the provision as to after-acquired real estate not been gênerai, 
but confined to such after-acquired property as should be used in the 
opération of the railroad, or as appurtenant to what was then owned, 
there might be some force in the claim that, under such a provision, 
the proceedings in foreclosure should specify what after-acquired 
property came within the provision; but in the mortgage in question 
there was a gênerai description, covering ail after-acquired real estate, 
and paroi évidence is admissible to point out the property covered by 
the description "may hereafter be acquired." 

It follows from thèse views that such tract of land is not subject 
to exécution upon the judgment of appellants against the Memphis 
& Little Rock Railroad Company as reorganized, and the judgment of 
the court below in that respect was clearly right. 

[3] Are appellants entitled to a lien for the full amount of their 
judgment obtained against the Memphis & Little Rock Railroad Com- 
pany as reorganized ? Had appellees taken possession of and occupied 
ail of the land of appellants, the value of which was the basis of their 
judgment, then the case would fall within the rule announced by this 
court in Zimmerman v. Kansas City Northwestern R. Co., 144 Fed. 
622, 75 C. C. A. 424, and appellees, taking the entire land, would take 
it subject to the value as fixed by appellants' judgment; but such is 
not the case. 

The évidence discloses the fact that portions of appellants' prop- 
erty taken and used by the Memphis & Little Rock Railroad Com- 
pany each year caved into the river, and the tracks were moved 
back from the river from time to time.as the land caved in; that 
appellees took possession and used but a small portion of the land 
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for which appellants obtained their judgment against them. This 
■question was considered by the Suprême Court of Arkansas, when 
the case was before it, as reported in 51 Ark. 235, 11 S. W. 96, and 
the court said: 

"Since the commencement ot this action the bank of the Mississippi river 
in front of the land has eaved to sùch an extent that.not one of the rail- 
road tracks, nor one of the buildings or structures of any kind, of appellee, 
remains now where they were then. But the locality on which every track 
and every building and structure on the land claimed by the appellants N-sas 
then situated is now a part of the bed of the Mississippi river. As the 
banks eaved and washed into the river, appellee, since the year 1881, has 
moved back its tracks and buildings, so as to keep them on the land adja- 
cent to the river bank, but outside the caving. * « * The right to the 
property taken can only be aequired by the company by purchase, by ad- 
verse possession for the statutory period, or by statutory proceedings for 
the assessment of damages. The company can only acquire it through the 
right of eminent domain by making just compensation. Until then it re- 
mains In the original owner. The power to take and the obligation to in- 
demnlfy for the taking are Inséparable. But the owner may waive formai 
condemnation proceedings, and aU formai modes of transfer, and elect to 
regard the action of the railroad company as taking the land under the 
right of eminent domain, and demand and recover just compensation (citing 
authorltles). * * » ■when, therefore, he elects to demand compensation 
for land necessarily used in the construction of a railroad, he assumes a 
relation to the railroad company like unto that of a vendor who sells his 
land on time, and retains the title, and agrées to convey it when the pur- 
chase money is paid. He does net part with the title until the compen- 
sation is made. The amount to be paid for the land used as a right of 
way, though called 'damages' or 'compensation,' is in its nature the priée 
of the land taken. If it had been sold to an individual on time, the vendor 
would hâve a lien on it for the unpaid purchase money. Equity in that 
case would treat the unpaid purchase money as a lien ou the land sold, and 
enforce It, on the ground it would be unconsciouable to allow the vendee 
to retain the property voluntarlly sold to him and not pay Its price. • » ♦ 
If equity, contrary to its gênerai rule, when property Is being taken by a 
railroad corporation without making just compensation, will Interfère to 
protect him, it certainly would and doès not withhold Its hand lu the en- 
forcement of his clalm upon the property for the unpaid purchase priée, 
when his right to pay for it as a constitutional condition précèdent to its 
becoming the property of the corporation still exists in ail its original vigor. 
It is obvions that a court ôf equity will, In a proper proceeding, so long as 
the original owner holds the title In the soll, enforce the claim of the owner 
against the property taken as it does a vendor's lien (citing authorltles). 
* * * Since the commencement of this action the bank of the river has 
eaved to such an extent that not one of the railroad tracks, or buildings, 
or structures of any kind of appellee on the land of appellants remain now 
where they were then. As the bank washed into the river, appellee moved 
them back on the land adjacent to the river. It is évident, therefore, that 
as to so much of appellants' land as has been washed into the river no 
action can be maintalned to enforce a claim against It or to enjoin the use 
of it until compensation is made. Eut for the appropriation of such land 
to its use appellee is personally responslble, and upon that Personal respon- 
sibility appellants can only rely for recovery." 

When that case was again before the Suprême Court, as reported 
in 67 Ark. 84, 55 S. W. 952, the court said : 

"The court below seems to bave tried this case upon the theory that the 
plaintififs were entitled to recover for rents for the use and occupation by 
the défendant of thelr lands, and the master's report is based on that theory. 
This was error. PlalntifCs, If entitled to recover, were entitled to recover 
against the défendant the value of the land of plaintiffs taken and appro- 



LANG V. CHOCTAW, O. & G. E. CO. 45 

priated at the time it was taken, and this reeovery to be coiiflned to thé 
value of plaintlfCs' land received by the défendant from its predecessor." 

In adjudging the rights of appellants against the Memphis & Little 
Rock Railroad Company, \ve find, then, that the Suprême Court of the 
State determined that appellants could not hâve a lien îor the lands 
which had become a part of the river by the caving in of the banks. 
As to such lands taken by the railroad company, appellants were en- 
titled only to a personal judgment for its value. It was further ad- 
judicated that the Memphis & Little Rock Railroad Company as 
reorganized was only liable for such of appellants' land as it received 
from its predecessors, and such is the gênerai rule. As said in Lewis 
on Eminent Domain (3d Ed.) § 887: 

"The first company bas taken possession of prlvate property for a public 
use, and is under an obligation to niake just compensation to the owner. 
When its rights and franchises are trausferred to a new company, by fore- 
closure or otherwise, the new company is under no obligation to use the 
property, nor is it liable for the debts of the old company. The new eom,- 
pany may refuse to use the property at ail, or it may condenm it anew. 
In such case it would lose the beneflt of the improvements upon the property. 
But, if it elects to use the property for the purposes for which it was origin- 
ally taken, and as the successor of the flrst company, knowing that the right 
to use it can be obtained only by the payment of .lust compensation, it in légal 
effect assents to the performance of this obligation, and an implied promise 
to pay the same to the owner arlses, upon which an action may be main- 
tained." 

The law announced by the Suprême Court of the state in that ac- 
tion is the law of that case. Hence so much of appellants' judgment 
as represented the value of land taken by the railroad company, and 
which had subsequently, before the rendition of the judgment, been 
lost by caving into the river, could not be enforced as an équitable 
lien. 

Applying the law as announced by the Suprême Court in that case, 
we think it clear that appellees in the présent case are only liable for 
such of appellants' land as it took and received from its predecessor. 
The value of so much of the land as was taken by appellees was 
awarded appellants by the trial court, and we think, in this respect, 
the judgment was right. 

[4] Again, plaintiff's action was one for damages only. No men- 
tion or suggestion of a lien was made until after it obtained its first 
judgment of $13,868.80, when it commenced its action in the chan- 
cery court of Crittenden county to hâve such judgment declared a 
lien. That judgment being reversed, it continued its prosecution as 
,one for damages in personam, without suggesting that they were 
entitled to a lien, and under the statute of Arkansas, and the décision 
of its Suprême Court, the statute of limitations had run at the time 
the claim for a lien was first made. The équitable claim of a lien, 
being a new and distinct cause of action, did not relate back to the 
commencement of the original action. U. P. Ry. v. Wvler, 158 U. 
S. 285, 15 Sup. Ct. 877, 39 L. Ed. 983; Whalen v. Gordon et al., 95 
Fed. 305, 37 C. C. A. 70. 

For the foregoing reasons, the decree below was right, and is in ail 
respects aiîfirmed. 
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RITTBRBUSOH, County Treasurer, et al. v. ATCHISON, ï. & S. F. Rï. CO.? 

ATCHISON, T. & S. F. RY. CO. v. RITTERBUSCH, County Treasurer, et al. 

(Circuit Court of Appeals. Eighth Circuit July 15, 1912.) 

Nos. 3,703, 3,704. 

(Syllaius by the Court.) 

t. Taxation (§ 611*) — TJnlawful ïax— Suit to Enjoin— Taxes Justlt Due 
— AvEEMENT or Payment oe Tendeb. 

An avermeut of paymeut or tender of the amount justly due Is In- 
dispensable to the sufflelency of a bill to enjoin the collection of unjust 
taxes. 

But where the allégations of the bill show that ail the taxes assailed 
are void and inéquitable, or that the void and inéquitable part is so in- 
extricably mingled with the part justly due that the two cannot be ap- 
proximately separated, no such avernient is neeessary. 

Averments upon this subject In a bill that the scheme of taxation is 
such that the eomplainant and other public service corporations are de- 
prlved of notice of and opportunity to be heard upon, and of appeals 
from, the assessment of yieir property, and of an equalization of the 
assessments of their property with those of others, while other tax- 
payers enjoy thèse advantages, that the taxing offlcers hâve assessed 
their property at its full value and that of other taxpayers at 631/2 lier 
cent, of its value, that the levy of taxes for 12 ont of IQVj months is 
without authority, and the taxes for this period are so mingled with 
those of the other^ 7% months that they cannot be separated, that the 
eomplainant bas pàld under protest more than half the taxes for the 19Vj 
months, and is wlUlng to glve bond to secnre, and that this amount so 
paid shall stand as security for, the payment of any taxes justly due, 
are ample to sustain the blU for au injunction. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. |§ 1242, 1245- 
1257; Dec. Dig. § 611.*] 

2. Equity (§ 340*) — Admissions — Heaeing on Bill— Answ-eb and Replica^ 

TION. 

Where a case Is set down for hearing on bill, answer, and replicatiou, 
only those averments of the answer whlch are responsive to Ihe bill 
are taken as true. AU allégations in avoidance or justification are 
denied by the repllcation and are taken as untrue. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 697-701; Dec. 
Dig. § 340.*] 

3. Taxation (§ 446%*) — Oklahoma State Taxes — Sta tûtes — Territorial 

LAWS— AUTHOBITT TO LEVT. 

The board of equalization of the state of Oklahoma was without au- 
thority on October 1, 1908, to flx the rate of taxation or to levy taxes 
for the expenses of the state for the year endiug June 30, 1909. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 788 ; Dec. Dig. 
I 446%.*] 

4. Dépositions (§ 110*) — Objections. 

Objections to the introduction of an entlre déposition are untenable, 
If any part of it is admissible in évidence. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. |§ 323-328% ; 
Dec. Dig. 110.*] 

B Taxation (§ 840*) — Penaltt— Delinquent Taxes— Interest—Demand. 

Due who would enforce a penalty for a failure to pay a claim, such 
as 18 per cent, per annum interest on delinquent taxes, must demand 

•Fof other cases see same toplo & { nwmber In Dec. & Am. Dlgs. li/07 to date, & Rep'r Indexes 
t Rehearing denied October 22, 1912. 
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the true amount of the claim. No penalty Is incurred by a demand of 
a larger amount. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1656; Dec. Dlg. 
i 840.*] 

6. Taxation (§ 611*)— Partial Invalipity — Injl'nction— Terms. 

Subject to the established prlneiples and rules of equity jurisprudence, 
tbe ternis on which a court of equity will grant its relief, such as the 
rate of interest on taxes iustly owing to be pald by a complalnatit as 
a condition of an injunctlon against the collection of those that are vold, 
is dlscretionary with the chancelier. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 1242, 1245- 
1257; Dec. Dig. § 611.*] 

(Additional Syllahus by Editorial Staff.) 

7. Evidence (§ 28*) — .Judicial Notice— B'edeeai, Courts. 

The courts of the United States talie judicial notice of the Constitu- 
tions and laws of the states. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 35, 36, 43; 
Dec. Dig. § 28.*] 

Appeals from the Circuit Court of the United States for the West- 
ern District of Oklahoma. 

Suit by the Atchison, Topeka & Santa Fé Railway Company 
against F. W. Ritterbusch, as County Treasurer of Logan County, 
OkI., and others. From a decree enjoining the collection of state 
taxes, both parties prosecute cross-appeals. Appeal by the railway 
Company dismissed, with costs, and judgment affirmed. 

Charles West, Atty. Gen. (C. J. Davenport, on the briefs), for Rit- 
terbusch and others. 

S. T. Bledsoe (J. R. Cottingham, on the brief), for Atchison, T. & 
S. F. Ry. Co. 

Before SANBORN, HOOK, and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. The county treasurer and sheriff of 
Logan county, 0kl., appeal from a decree which enjoins them from 
collecting the state taxes upon the property of the Atchison, Topeka 
& Santa Fé Railway Company in that county for the year ending 
June 30, 1909, which were fîxed and levied by the state board of 
equalization on October 1, 1908. The railway company appeals 
from the same decree. 

The railway company brought suit against the county treasurer 
and sheriff, who will hereafter be called the défendants, to enjoin the 
collection of the taxes on its property for the 19y2 months between 
November 16, 1907, the date when Oklahoma became a state, and 
June 30, 1909, for school districts, townships, cities, counties, and 
the state, and after the railway company had paid more than one-half 
the taxes a temporary injunction was granted against the collection 
of the remainder of thèse taxes. Before the final decree was ren- 
dered, which is chailenged by this appeal, a compromise and settle- 
ment of the controversy over ail thèse taxes, except those levied for 
state purposes, was made, and upon the payment by the railway com- 
pany of the agreed amount a perpétuai injunction against the col- 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes. 
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lection oî any of thèse taxes for the year 1908 was decreed. The case 
then proceeded to final hearing and decree on the merits of the issue 
whether or not the state taxes for the 19i/^ months were lawfully 
made and ought to be paid. The court below held that the levy was 
lawful for the period between Npvémber 16, 1907, and June 30, 1908, 
but unauthorized and void for the fiscal year ending June 30, 1909. 
The railway company paid the taxes for the former period, and the 
perpétuai injunction was then granted against the collection of any 
more taxes for state purposes for the 19V2 months. We turn to 
the considération of the alleged errors assigned by the défendants. 

[ 1 ] They first contend that the court erred in overruling the de- 
murrer to the original bill and issuing the preliminary injunction, 
because the bill contained no averment that the railway company 
had paid that part of the taxes which it conceded to be due, or 
thcit part which could be seen to be due on the face of the bill, or 
could be shown by aflîdavits to be due, before the preliminary in- 
junction was granted (State Railroad Tax Cases, 92 U. S. 575, 616, 
23 L,. Ed. 663), but the bill contained an allégation that the entire 
sum the défendants sought to collect was $57,878.48, and that for 
the sole purpose of preventing the issue of a warrant and the seizure 
of its property the railway company had paid $29,715.73 of this 
amount under a written protest and with a notice that it would bring 
this suit to recover it. And where a complainant claims and shows 
by the averments in his bill that the entire tax is void, or that a sub- 
stantial part of it is inéquitable, and it is impossible to détermine 
what portion, if any, is valid, no tender or payment of any part of 
the taxes, and hence no averment of any such tender, is essential to 
sustain a bill to enjoin their collection. Fargo v. Hart, 193 U. S. 
490, 502, 24 Sup. Ct. 498, 48 L. Ed. 761. 

There were averments in this bill to the efïect that the taxes for 
12 of the 191/^ months were levied without any législative authority, 
that they were so commingled with those for the other 7^ months 
that it was impossible to separate them, that the scheme of taxation 
adopted by the state denied to the complainant and other public 
service corporations notice of and an opportunity for a hearing upon 
the assessment of their property, and an opportunity to hâve their 
property equalized with that of other taxpayers, opportunities which 
were accorded to other taxpayers, and that the taxing officers as- 
sessed their property at its full value and the property of other tax- 
payers at 63V2 psr cent, of its value, whereby they were deprived 
of the equal protection of the laws and their property was about to 
be taken without due process of law. The bill also contained an allé- 
gation that the complainant was willing to pay into court any amount 
justly owine, to secure the payment of that amount b)' a bond, and 
to let the $29,715.73, which it had already paid, stand as security 
therefor. Thèse allégations of the bill brought it far within the rule 
of equity requiring allégations of the tender, payment, or security for 
the payment of the part of taxes justly due, and there was no error 
in the overruHng of the demurrer and the issue of the temporary in- 
junction. 
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The State of Oklahoma came into existence on November 16, 1907. 
The Législature of that state, evidently under the belief that there 
was no législation under which taxes could be lawfully collected for 
State, county, and other public purposes, passed an act, approved 
April 17, 1908 (Laws 1907-08, c. 71), entitled "An act providing for 
the assessment for taxation for state, county, city, town, township 
and school purposes for the fiscal year ending July 1, 1908, and for 
tlie deficiency for the fiscal year ending July 1, 1908, providing for 
the levy of such tax and declaring an emergency," whereby it pro- 
vided that (section 7) "there is hereby levied an ad valorem tax upon 
ail property in this state which may be subject to taxation upon such 
basis, a tax sufficient, in addition to income from ail other sources 
to pay the expenses of the state government for the fiscal year end- 
ing on the 30th day of June, 1908, and to pay the deficiency for the 
fiscal year ending on the 30th day of June, 190S: Provided, how- 
ever, that the total amount of such levy shall not exceed one and 
one-half mills on the dollar of valuation," and that the state board of 
equalization should meet and compute the amount necessary to be 
levied for this period and thèse purposes, which should be certified to 
the county clerks of the respective counties to be entered on the tax 
rolls. Pursuant to this act the board on October 1, 1908, made the 
computation and adjudged that there should be a levy of 1% mills 
upon a dollar of the valuation of ail the taxable property in the 
state to pay seven spécifie items of state expenses, one of which was 
$1,140,000 expense of the state for the full fiscal year from July 1, 
1908, to June 30, 1909. 

It seems to be too plain for discussion that no authority was hère 
granted to this board to compute and levy any tax to pay any of 
the expenses of the state for the year ending June 30, 1909. The 
power is expressly limited to fixing the rate and levying the taxes 
for the expenses and deficiency for the year ending June 30, 1908. 
Counsel for the state contended, however, that this levy for the year 
1909 was authorized by the laws of the territory of Oklahoma on this 
subject, which he asserted were continued in opération in the state by 
virtue of section 2 of the Schedule to the Constitution of Oklahoma, 
which readis, "Ail laws in force in the territory of Oklahoma at the 
time of the admission of the state into the Union which are not répug- 
nant to this Constitution, and which are not locally inapplicable, shall be 
extended to and remain in force in the state of Oklahoma until they 
expire by their own limitation, or are altered or repealed by law," and 
it is assigned as error that the court below overruled this contention, 
and held (1) that, if the territorial laws on this subject were in force 
in the state, the levy was not made in accordance with them, and was 
made without authority from them ; (2) that thèse laws were répug- 
nant to the Constitution of the state and were never in force therein. 

[2] Regarding the question whether or not the levy was made in 
disregard of, and hence without authority from, the laws of the ter- 
ritory, counsel first argues that this issue is not presented by the 
pleadings, because they concède that the levy for the fiscal year 1909 
was made by the board, the légal presumption is that this levy was 
198 F.— 4 
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valid, and! hence according to the laws of the territory, and there 
is no averment in the bill that there was any failure so to make it. 
Let us examine the pleadings, and see if this is the condition in which 
this case stands. This issue was ' submitted and decided in the court 
below on bill, answer, and replication without évidence. When a 
case is set down for hearing on bill, answer, and replication, only 
those averments of the answer which are responsive to the bill are 
taken as true. Ail allégations in avoidance or justification are denied 
by the replication and are taken as untrue. People's United States 
Bank v. Gilson, 161 Fed. 286, 292, 88 C. C. A. 332 ; Van Dyke v. 
Van Dyke, 26 N. J. Eq. 180, 181 ; Humes v. Scruggs, 94 U. S. 22, 
24, 24 L. Ed. 51; Jacks v. Nichols, 5 N. Y. 178; Wilkinson v. Bau- 
erle, 41 N. J. Eq. 635, 7 Atl. 514; Lucas v. Bank of Darien, 2 Stew. 
(Ala.) ,280. The complainant alleged in its amended bill that the chal- 
lenged taxes were raised under the act of April 17, 1908, and were 
therefore illégal and void. It set forth the resolution of the state 
board of equalization which fixed the rate and made the levy on Oc- 
tober 1, 1908, and alleged that thèse were made as so set forth and 
were wholly void. The défendants answered that they admitted that 
the taxes in controversy were raised under authority of the act of 
April 17, 1908, and under other laws and the Constitution of the 
state, pursuant to section 3, art. 10, of the Constitution of the state 
and the laws of the territory of Oklahoma, and that the complainant 
had correctly set forth in its amended bill the resolution of the board 
which fixed the rate and made the levy. A replication was filed to 
this answer, and upon thèse pleadings the issue was determined. 
It will be noticed that the défendants admitted that the levy was 
made under the act of April 17, 1908, and that they àdhiitted, but 
did not aver, that it was made under the section of the Constitution 
and the territorial laws cited. The admission raised no issue, andi the 
concession was that the levy was made under the authority of the 
act of April 17, 1908. Nor would the resuit hâve been différent if 
the défendants had averred that the levy was made under and pur- 
suant to section 3, art. 10, of the Constitution and the laws of the 
territory, because this was matter in avoidance or justification of the 
allégation of the bill that it was made under the authority of the 
act of April 17, 1908, and was therefore void, and hence this aver- 
ment of the answer would hâve been denied by the replication, and 
must hâve been taken as untrue on the hearing upon bill, answer, and 
replication. If, therefore, this issue is determinable by the rules of 
pleading and practice in equity, which défendants' counsel so earnestly 
invoke, there was no error in its décision by the court below. 

[3; 7] But the courts of the United States take judicial notice of 
the Constitution and laws of the states, and this levy ought not to be 
stricken down in equity if it was authorized by any of the provisions 
of those laws and that Constitution. As has already been stated, it is 
clear that the board of equalization was not empowered by the terms 
of the act of April 17, 1908, to fix any rate or make any levy of tax- 
es for the expenses of the state for the fiscal year ending June 30, 
1909,, because the power there granted to that board is expressly lira- 
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ited to the fixing of the rate and making of the levy "to pay the ex- 
penses of the state government for the fiscal year ending on the 30th 
day of June, 1908, and to pay the deficiency for the fiscal year end- 
ing on the 30th day of June, 1908." Défendants' counsel contend 
that this authority may be found in the territorial laws, and in sec- 
tion 3, art. 10, of the Constitution of Oklahoma, which reads : 

"Whenever the expenses of any fiscal year shall exceed tbe income the 
Législature may provide for levying a tax for the ensuiiig fiscal year, which, 
with other resources, shall be suffleient to pay for the deficiency as well as 
the estimated ordinary expenses of the state for the ensuing year." 

But this section authorized the Législature only, and by the terms 
of its grant impliedly prohibited the board, without express législa- 
tive authority, from making such a provision, and the Législature by 
the act of 1908 made provision for levying a tax, and granted to the 
board authority to lay it for the expenses and deficiency of the year 
ending June 30, 1908, but withheld and thereby impliedly prohibited 
the board from exercising any authority to fix the rate or levy the 
tax for the expenses of the year ending June 30, 1909. There was, 
therefore, no power in the board, under section 3 of article 10 of the 
Constitution and the act of 1908, to make any levy of taxes for the 
expenses of the state for the year ending June 30, 1909. 

The levy for 1909 was made on October 1, 1908, without authority 
in the board to make it under the act of 1908. Conceding, but not 
admitting, that the territorial laws on this subject continued in force 
in the state under section 2 of the schedule to the Constitution, was 
there error in the conclusion of the court below that this levy was be- 
yond the powers of the board under those laws? 

If those laws were applicable to this levy, they provided (section 
5994, Wilson's Statutes of Oklahoma of 1903) that the board of equal- 
ization should hold a session commencing on the third Monday in June, 
1908, and should décide on the rate of territorial tax to be levied for 
the current year ; by section 5996 that on or before the f ourth Mon- 
day in June, 1908, the territorial auditor should transmit to the coun- 
ty clerk of each county a statement of the rate of taxation for the gên- 
erai territorial tax as directed to be levied and collected by the terri- 
torial board of equalization, and that if the board failed to fix the 
rate the auditor should notify the clerk of each county of the rate; 
and by sections 5997 and 5998 that the county commissioners should 
meet the third Friday in July, 1908, to make levies for county pur- 
poses, that they might adjourn for not exceeding 10 days, and that 
if no statement of the rate of the levy for the territorial tax was re- 
ceived during their session they should, before adjourning, levy the 
gênerai territorial tax at the rate of 2 mills on the dollar. The ad- 
mitted fact that the rate in this case was fixed and the levy made by 
the board on October. 1, 1908, renders it impossible that they could 
hâve been made under or in accordance with thèse territorial laws, 
because ail the powers of the board and ail the powers of the other 
officers under thèse territorial laws to make or certify the rate or 
levy the tax for the year ending June 30, 1909, had, by the terms of 
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thèse laws, entirely ceased long before the date on which this rate 
was fixed and this levy made. 

The fact that section 8 of the act of April 17, 1908, authorizes the 
board of county cdmmissioners to meet on the third Monday in Sep- 
tember, 1908, to make a levy of taxes for county purposes for the 
year ending July 1, 1909, and to adjourn not exceeding 10 days, has 
not been overlooked. It is, however, immaterial, becaiise it makes 
no provision for or in relation to a levy or a rate for that year for 
State purposes, and because the levy in hand was not made by the 
county commissioners. If it had been, it must hâve been 2 mills on 
the dollar for the year ending June 30, 1909, and this levy was P^ 
mills for 19% months, including the 12 months of the fiscal year ending 
June 30, 1909. The unavoidable conclusion is that, admitting that 
the territorial laws upon this subject were in force at the time of the 
levy by the state board of the taxes hère in question, that board was 
then without power under the Constitution of Oklahoma and the ter- 
ritorial laws, and it was also without power under the act of April 
17, 1908, to fix the rate for, or to levy any taxes for, the expenses of 
the state for the year ending June 30, 1909, and there was no error 
in the décision of the court below that to that extent the levy in ques- 
tion was ultra vires and void. 

This resuit makes it unnecessary to discuss the question whether 
thèse territorial laws continued in force in the state of Oklahoma or 
were so répugnant to the state Constitution that they ceased to hâve 
efifect after statehood. Suffice it to say that the majority of the court 
concurs in the opinion of the court below upon this issue also. 

After the court had found that the levy for the taxes of the year 
ending June 30, 1909, was unauthorized, and that the amount of 
those taxes might be separated from the amount levied for the 71^ 
months ending June 30, 1908, it set aside the submission of the case, 
permitted évidence to be taken, found the amount levied for each 
period, the- railway company paid the amount levied for the 7% 
months, and the decree for the injunction vvas rendered. Défendants 
specify as error the admission of the déposition of R. C. Gain, chief 
of the accounting office of the State Auditor's office, over the objec- 
tion that it was irrelevant, incompétent, immaterial, and not respon- 
sive to any questions in the pleadings in the cause. But some parts 
of the déposition, notably those which stated that the State Auditor 
was out of the state, and that the witness had charge of ail the ac- 
counts in the Auditor's office, including the account of the revenues 
received by the state from other than direct taxation, were neither in- 
compétent, irrelevant, nor immaterial, and they and the testimony the 
witness gave relative to the amount of revenue derived from sources 
other than direct taxation during the year ending June 30, 1908, were 
responsive to the issue made by the pleadings, whether the valid and 
the void taxes were inextricably mingled, and to the order of the 
court that the parties might take évidence to show what part of the 
taxes levied ought to be paid. 

[4] Some of the testimony in this déposition was not the best évi- 
dence, because it was deduced from the account books, and they were 
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better évidence than the statement of their contents by the witness ; 
but objection was not made on this spécifie ground, and there was no 
error in overruling the objections to the entire déposition because 
parts of it were admissible. Objections to the introduction of an en- 
tire déposition are untenable, if any part of it is admissible in évi- 
dence. 

It is assigned as error that in the séparation of the valid from the 
void taxes the court erred in attributing and crediting to the period 
from November 16, 1907, to June 30, 1908, any part of the $845,000 
which the state board estimated would be derived from sources other 
than ad valorem taxation. But this assignaient is baseless, because 
the resolution by which the rate was fixed and the kvy made itself 
establishes the fact that this $845,000 was credited by the board to the 
entire period from November 16, 1907, to June 30, 1909, and there 
was plenary évidence that the state derived revenue from sources oth- 
er than ad valorem taxation during the time between November 16, 
1907, and June 30, 1908, and the board must hâve known that fact 
and taken it into considération in its estimate. 

[5] Finally, complaint is made because the court did not require 
the railway company to pay 18 per cent., but required it to pay only 
6 per cent., per annum upon the portion of the taxes found to be just- 
ly due as a condition of the grant of the preFminary injunction. 
There was, however, no error hère, because the state was demanding 
ail thèse taxes, valid and void. No one could détermine what part 
was valid or what part was void until the court adjudged the divi- 
sion. The 18 per cent, interest per annum upon taxes delinquent, im- 
posed by section 6013 of Wilson's Statutes of Oklahoma of 1903, 
was in the nature of a penalty for the failure to pay the taxes when 
due. One who would en force a penalty for the failure to pay a claim 
must demand the true amount. If he demands a larger amount no 
penalty is incurred. 

[6] Moreover, subject to the estabished principles and rules of eq- 
uity jurisprudence, the terms on which the chancellor below should 
grant relief to the complainant and issue bis injunction were in his 
judicial discrétion, and his action was not violative of any of those 
principles or rules, nor was it an abuse of his discrétion. Atchison, 
Topeka & Santa Fé Ry. Co. v. Sullivan, 173 Fed. 456, 471, 97 C. 
C. A. 1. 

The motion to dismiss the appeal in this case is not considered, 
because the conclusion reached upon the merits has the same effect 
as would a grant of that motion. 

The railway company appealed from the decree, but at the argu- 
ment waived its objections thereto. Let the appeal of the railway 
company be dismissed, with costs, and let the decree of the court be- 
low be affirmed, with costs, against the treasurer and the sheriff. 
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MOSIEE V. UNITED STATES, t 

(arcnlt Court of Appeals, Elghth Circuit. AprU 22, 1912.) 

No. 3,627. 

1. InDIANS (5 34*) — SAIyE OF LiQUOB TO INDIANS STATUS Or OSAQE ALI-CIV 

TEES — "GtTAHDIANSHIP." 

Under Act June 28, 1906, c. 3572, 34 Stat. 539, relatlng to the Osage 
Indlans, an allottee of that trlbe who bas not received a certifleate of 
competency as thereln provlded is In charge of a superlntendent, and 
an Indlan over whom the Interlor Department exercises guardianship 
withln the meaning of Act ,Tan. 30, 1897, c. 109, 29 Stat. 506. which makes 
it a criminal offense to sell or glve liquor to such an Indian. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. S 60; Dec. Dlg. 
8 34.* 

For other définitions, see Words and Phrases, vol. 4, p. 3187.] 

2. ISDiANS (1 6*) — Guardianship of United States — Bffect of Citizenship. 

The relatlonshlp of guardian and ward existing betweèn the United 
States and an Indian of the Osage Tribe in Oklahoma is not affected by 
the mère fact that such Indian may be a citizen of the United States and 
of the State. 

[Ed. Noté.— For other cases, see Indians, Cent. Dlg. S 12; Dec. Dlg. 
§6.*] 

8. Indians (§ 34») — Sale oe Liquok — Statuts in Force in Oki.ahoma. 

That the Oklahoma Enabllng Act (Act June 16, 1906, c. 3335, 34 Stat. 
269) $ 3, required the Constitution of the state to prohiblt the sale or 
fumishing of liquor In certain parts constituting Indian territory or 
réservations, and the Constitution and législation of the state conform 
to such requirement, did not effect an abandonment by the United States 
of the rlght to exercise guardianship over the Indians in the state uor 
prevent Act Jan. 30, 1897, c. 109, 29 Stat 506, making it a criminal of- 
fense to sell or furnish liquor to Indians, from betng in force therein. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 60; Dec. Dig. 
§ 34.*] 

In Error to the District Court of the United States for the West- 
ern District of Oklahoma. 

Criminal prosecution by the United States against Eugène Mosier. 
Judgment of conviction, and défendant brings error. Aifirmed. 

Milton Brown, for plaintifï in error. 

John Embry, U. S. Atty., and Isaac D. Taylor, Asst. U. S- Atty. 

Before SANBORN, ADAM S, and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. Mosier was tried, convicted. and sen- 
tenced upon the first count of an indictment which was in the follow- 
ing language: 

"That heretofore, to wit, on the 28th day of December, In the year of our 
Lord one thousànd nine hundred and nine, Eugène Mosier, whose more full 
name is to tbe grand Jurors unknown, then and there being in sald district, 
did then and there, withln said district, to wit, in the county of Osage, in 
sald Western district of Oklahoma, and withln the jurisdlction of said court, 
unlawfully, willfully, and feloniously sell, give away, dispose of, exchange, 
and barter certain intoxicating liquors, to wit, whisky, to a certain Indian, 
to wit, to Hazel Gray, said Indian being then and there a ward of the gov- 

*For othar case* «ta aame tapie & S humber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
t Kehearlng deuied October 18, 1912. 
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ernniGnt under charge of an Indlan superintendent, and an Tndian over whom 
the government, through the Interior Department, then and thcre exercised 
guardianship. and an Indianwho had not recelved a eertifleate of competency 
and whose restrictions had not been removed, and who was then and there 
a member of the Osage tribe of Indians, in Olîlahoma, and then and there 
and continuously theretofore a résident and Inhabltant of said district and 
of the former territory of Oklahoma." 

After conviction Mosier moved in arrest of judgment on the ground 
that the first count did not state an offense against the laws of the 
United States. The motion being overruled and exception taken, the 
judgment entered on the verdict has been removed hère by writ of 
error. While other errors are assigned, the ruling on the motion in 
arrest is the only one reviewable by us. Section 1, Act Jan. 30, 1897 
(29 Stat. 506), the law under which the indictment was framed, reads 
as foUows: 

"That any person who shall sell, glve away, dispose of, exchange, or barter 
any malt, splrituous, or vlnous liquor, incUiding béer, aie, and wlne, or any 
ardent or other iiitoxicating Uquor of any klnd whatsoever or any essence, 
extract, bltters, préparation, comiooiind, composition, or any article whatso- 
ever, under any name, label, or brand, which produces intoxication, to any 
Indlan to whom allotnient of land has been made whlle the tltle to the same 
shall he held in trust by the government or to any Indian a ward of the gov- 
ernment under charge of any Indian superintendent or agent, or any Indian, 
including mixed bloods. over whom the government, through Its departments, 
exercises guardiaushi;!, * * * shall be pimished by imprisonment for not 
less than sixty days, and by a fine of not less than one hundred dollars for 
the flrst offense and not less than two hundred dollars for each offense there- 
after. * • *" 

[1] A comparison of the indictment with the statute easily demon- 
strates that an offense is stated therein unless there are other statutes 
which hâve repealed the law upon which the indictment is based as to 
Oklahoma, or hâve removed Hazel Gray from the class of persons to 
whom it is unlawful by the terms thereof to sell, give away, or dis- 
pose of spirituous or vinous liquors. It is alleged in the indictment 
that Hazel Gray on December 28, 1909, was a member of the Osage 
Tribe of Indians, in Oklahoma, who had not received a certificate of 
competency and whose restrictions had not been removed. To under- 
stand the force of this allégation, we must examine Act June 28, 
1906, 34 Stat. 539. This act divided ail lands belonging to the Osage 
Tribe of Indians in Oklahoma by giving to the members of such tribe 
his or her fair share thereof in acres, as provided in the act. Gener- 
ally speaking, each member of the tribe was entitled to make three sé- 
lections of land, of 160 acres each, and to designate which one of thèse 
should be his or her homestead. The act further provided that the 
homestead should be inaliénable and nontaxable until otherwise pro- 
vided by Congress, and that the other two sélections, together with 
the remaining lands allotted to any member, should be known as sur- 
plus land and should be inaliénable for 25 years. Subdivision 7 of 
section 2 and section 9 of the act, so far as material, read as foUows : 

"That the Secretary of the Interior, in his discrétion, at the request and 
upon the pétition of any adult member of the tribe, may issue to such mei^.- 
ber a certificate of competency, authorizing him to sell and convey any of 
the lands deeded him by reasou of this act, except his homestead, which shall 
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remain Inaliénable and nontaxable for a period of twenty-flve years, or dur- 
Ing the life of the homestead aUottee, if upon investigation, considération, 
and examina tion of tlie request he stiall find any such member fully compé- 
tent and capable of ti-ansacting his or ber own business and caring for Ms 
or her own indlvidual affaira: Provlded, tbat upon tbe issuance of such cer- 
tiflcate of competency the lands of such inember (except his or her homestead) 
shall beeome subject to taxation, and such member, except as herein pro- 
vided, shall bave the right to manage, control, and dispose of his or her lands 
the same as any citizen of the Dnlted States." 

"Sec. 9. That there shall be a biennial élection of offleers for the Osage 
Trlbe as foUows: A principal chief, an assistant principal chief, and eigbt 
members of the Osage tribal council, to succeed the offleers elected in the 
year nineteen hundred and six, sald olHcers to be elected at a gênerai élection 
to be held in the town of Pawhuska, Oklahoma ïerritory, on the first Mon- 
day in June ; and tbe first élection for said offleers shall be held on the firgt 
Monday in June, nineteen hundred and eigbt, in the manner to be prescribed 
by the Commissioner of Indian Affairs, and said offleers shall be elected for 
a period of two years, commencing on the flrst day of July following sald 
élection, and in case of a vacancy in the office of principal chief, by death, 
résignation, or otherwlse, the assistant principal chief shall succeed to said 
office, and ail vacancies in the Osage tribal council shall be fllled in a manner 
to be prescribed by the Osage tribal council, and the Secretary of the Interior 
Is hereby authorized to remove from the council any member or members 
thereof for good cause, to be by, him determined." 

An examination of the act now under considération shows beyond 
question that there is an Osage Indian agency in Oklahoma, in charge 
of an Indian superintendant, and that as to ail Osage Indians who 
hâve not received a certificate of competency the Department of In- 
terior exercises guardianship over them. Therefore Act June 28, 
1906, 34 Stat. 539, is not only not inconsistent with the allégations 
of the indictment, but in connection with such allégations establishes 
the fact on motion in arrest that Hazel Gray was on December 28, 
1909, an Indian under the charge of an Indian superintendent, and 
also an Indian over whom the government, through the Interior De- 
partment, exercised guardianship. 

It is further contended, however, that, as the indictment allèges 
that Hazel Gray was on the date last mentioned a member of the 
Osage Tribe of Indians in Oklahoma, we must take judicial notice 
from this allégation that she was then and there a citizen of the Unit- 
ed States and of Oklahoma, and therefore not subject to Act Jan. 30, 
1897 (29 Stat. 506), upon which the indictment is founded. In sup- 
port of this position, the case of In re H'eff, 197 U. S. 488, 25 Sup. 
Ct. 506, 49 L. Ed. 848, and certain provisions of the act of June 16, 
1906 (chapter 3335, 34 Stat. 267), are cited. Just how Hazel Gray bé- 
came a citizen of the United States and of Oklahoma is not specifical- 
ly pointed out. Act June 28, 1906, 34 Stat. 539, under which the lands 
of the Osage Indians were allotted, unlike General Allotment Act 
Feb. 8, 1887, c. 119, 24 Stat. 388, did not provide that the Osage In- 
dians, after the allotment, should be citizens of the United States 
and be subject to and entitled to ail the benefits of ail the laws, civil 
and criminal, of the state wherein they resided. The act under which 
Oklahoma was admitted to the Union did not in express terms make 
the Osage Indians citizens of the United States and of Oklahoma, but, 
as it seems to be conceded that Hazel Gray was on December 23. 
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1909, a citizen of the United States and of Oklahoma, we présume 
that her citizenship arose by reason of her being an inhabitant of the 
territory which was admitted to the Union as the state of Oklahoma 
on an equal footing with the otlier states of the Union. 

[2] The question, then, to be decided on this branch of the case 
is : Does the mère f act of citizenship destro}' the allégation of the in- 
dictment that Hazel Gray was on December 28, 1909, an Osage Indian 
under the charge of an Indian superintendent, and an Indian over 
whom the government, through the Interior Department, exercised 
guardianship? There is certainly nothing inconsistent in being an 
Indian and a citizen of the United States at the same time. The word 
"Indian" describes a person of Indian blood. The word "citizen" de- 
scribes a political status. If as a matter of law and fact the govern- 
ment is exercising guardianship over an Indian who is also a citizen, 
it is not for the courts to say when the guardianship shall cease. As 
was said by the Suprême Court in United States v. Rickert, 188 U. S. 
432, 23 Sup. Ct. 478, 47 L. Ed. 532 : 

"Thèse are considérations to be addressed to Congress. It is for the légis- 
lative branch of the government to say when thèse Indians shall cease to be 
dépendent and assume the responsibilities attaching to citizenship. That is 
a political question xyhich the courts may not détermine. We can only deal 
with the case as it exists under the législation of Congress." 

In the Matter of Heflf, 197 U. S. 488, 25 Sup. Ct. 506, 49 L. Ed. 
848, the same court, speaking upon the same subject, said: 

"It (the government) is under no constitutional obligation to perpetually 
continue the relationship of guardian and ward. It may at any time abandon 
its guardianship and leave the ward to assume and be subject to ail the priv- 
ilèges and burdens of one sui juris. And it is for Congress to détermine 
when and hovi' the relationship of guardianship shall be abandoned. It is 
not within the power of the courts to overrule the judgment of Congress." 

To the same effect are the cases of Cherokee Nation v. Hitchcock, 
187 U. S. 294, 23 Sup. Ct. 115, 47 L. Ed. 183; Lone Wolf v. Hitch- 
cock, 187 U. S. 553, 23 Sup. Ct. 216, 47 L. Ed. 299; Stephens v. 
Cherokee Nation, 174 U. S. 484, 19 Sup. Ct. 722, 43 E. Ed. 1041 ; 
U. S. v. Kagama, 118 ^U. S. 375, 6 Sup. Ct. 1109, 30 E. Ed. 228; 
Worcester v. Georgia, 6 Pet. 515, 8 L. Ed. 483; Wallace v. Adams, 
204 U. S. 420, 27 Sup. Ct. 363, 51 L. Ed. 547. It is true that in the 
Heff Case the Suprême Court did décide that by the terms of the 
General Allotment Act of February 8, 1887, 24 Stat. 388, Congress 
had determined to abandon relationship of guardian toward the 
Indian, Heff. The décision, however, was based on the express lan- 
guage of said act, and in view of some récent décisions of the Su- 
prême Court the reasoning of the court in the Heff Case may not be 
extended beyond the particular facts in that case. 

The relationship of guardian and ward existing between the govern- 
ment and the Indian, Hazel Gray, is not affected by her citizenship, 
but, on the contrary, it is entirely consistent with it. Smith v. 
Stephens, 10 Wall. 321, 19 E. Ed. 933; Wiggan v. Conolly, 163 U. 
S. 60, 16 Sup. Ct. 914, 41 E. Ed. 69 ; In re Heff, 197 U. S. 488, 25 Sup. 
Ct. 506, 49 E. Ed. 848; Goodrum v. Buffalo, 162 Fed. 817, 89 C. C. 
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A. 525; U. S. v. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 
532; U. S. V. Hall (D. C.) 171 Fed. 218; Rainbow v. Young, 161 
Fed. 836, 88 C. C. A. 653 ; National Bank of Commerce v. Anderson, 
147 Fed. 87, 77 C. C. A. 259; U. S. v. Thurston County, 143 Fed. 
287, 74 C. C. A. 425 ; Lone Wolf v. Hitchcock, 187 U. S. 553, 23 Sup. 
Ct. 216, 47 L. Ed. 299; McKay v. Kalyton, 204 U. S. 458, 27 Sup. 
Ct. 346, 51 E. Ed. 566; Conley v. Ballinger, 216 U. S. 84, 30 Sup. Ct. 
224, 54 L. Ed. 393 ; Beck v. Flournoy Live Stock Company, 65 Fed. 
30, 12 C. C. A. 497; U. S. v. Celestine, 215 U. S. 278, 30 Sup. Ct. 
93, 54 L. Ed. 195; Eells v. Ross, 64 Fed. 417, 12 C. C. A. 205; U. 
S. V. Sutton, 215 U. S. 291, 30 Sup. Ct. 116, 54 L. Ed. 200; Tiger v. 
Western Investment Company, 221 U. S. 286, 31 Sup. Ct. 578, 55 L. 
Ed. 738; United States Express Company v. Friedman et al. (C. C. 
A.) 191 Fed. 673 ; Couture, Jr., v. U. S., 207 U. S. 581, 28 Sup. Ct. 
259, 52 L. Ed. 350. 

In Hallowell v. United States, 221 U. S. 317, 31 Sup. Ct. 587, 55 
L. Ed. 750, being the last expression of the Suprême Court bearing 
upon the question now under considération, it was stated : 

"It is a resiilt of the recently decided cases in this court — Couture, Jr., v. 
U. S., 207 U. S. 581 [28 Sup. Ct. 259, 52 L. Ed. 350] ; TJ. S. v. Celestine, 215 
U. S. 278 [30 Sup. Ct. 93, 54 L. Ed. 195] ; U. S. v. Sutton, 215 U. S. 291 [30 
Sup. Ct. 116, 54 L. Ed. 200] ; and Tiger v. Western Investment Company, 221 
U. S. 286 [31 Sup. Ct. 578, 55 L. Ed. 738]— that the mère fact that citizen- 
ship has been Conferred upon Indlans does not necessarily end the right or 
duty of the United States to pass laws in their interest as dépendent people." 

In view of the décisions above cited, we are clearly of the opinion 
that, conceding Hazel Gray to hâve been a citizen of the United States 
and of the .state of Oklahoma on December 28, 1909, that fact alone 
would not sever the relationship of guardian and ward existing be- 
tween her artd the government, or change the fact that she was then 
and there an Indian under the charge of an Indian superintendent. 

[3] It is claimed, however, by counsel for Mosier that Act Jan. 
30, 1897, 29 Stat. 506, being the law upon which the indictment is 
based, is not in force in the state of Oklahoma. This contention is 
sought to be maintained for the reason that Congress, by Act June 16, 
1906, § 3, subd. 2, 34 Stat. 269, required the people of the proposed 
state of Oklahoma, as a condition précèdent to the admission of said 
state into the Union, to provide in their Constitution that the manu- 
facture, sale, barter, giving away, or otherwise f urnishing of intoxi- 
cating liquors within those parts of said state known as Indian Terri- 
tory and the Osage Indian réservation, and within any other parts of 
said state which existed as Indian réservations on the Ist day of 
January, 1906, should be prohibited for a period of 21 years from the 
date of the admission of said state into the Union, and thereafter un- 
til the people of said state should otherwise provide by amendment to 
the state Constitution and proper state législation. That the people of 
thç. proposed state of Oklahoma did in their Constitution provide for 
the prohibition of the manufacture, sale, barter, or giving away or 
otherwise furnishing of intoxicating liquors within the state as re- 
quired by the act of Congress above mentioned enabling the people of 
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the said proposed state to form a constitution and be admitted into the 
Union on an equal footing with the other states of the Union. That 
the State of Oklahoma has enacted suitable législation which is now in 
force punishing the sale, barter, exchange, or giving away of spiritu- 
ous liquors within her territorial limits to Indians. 

Briefly stated, the claim of counsel for Mosier is this: Congress 
having required the people of the proposed state of Oklahoma to pro- 
vide in their Constitution as a condition to their admission into the 
Union that the sale, barter, exchange, or giving away of intoxicating 
liquors should be prohibited in ail those portions of said state consti- 
tuting the Indian Territory, the Osage Indian réservation or other In- 
dian réservations which existed on a certain date, and the Constitution 
of Oklahoma having contained such provision and the Législature of 
Oklahoma having passed laws punishing the sale, barter, exchange, or 
giving away of intoxicating liquors, it results from this législation 
that the power to deal with the subject of the sale, barter, exchange, 
or giving away of intoxicating liquors within the state of Oklahoma 
to Indians under the circumstances described in the act under which 
the indictment in this case is drawn, has been fuUy delegated to the 
state of Oklahoma, and that the laws of the United States in regard 
thèreto hâve no application. The enabling act for the admission of 
Oklahoma, in addition to the provisions in regard to the sale, barter, 
exchange, or giving away of intoxicating liquors to Indians, also con- 
tained the following provision (section 1) : 

"Nothing contained in the said Constitution shall be eonstrued to lirait or 
impair the rights of person or property pertainlng to the Indians of said 
territories (so long as such rights shall remain unextlnguished) or to limlt 
or aflfect the authorlty of the governnient of the United States to niake any 
law or régulation respecting such Indians, their lands, property, or other 
rights by treaties, agreement. law, or otherwlse, which it would hâve been 
compétent to make If this act had never been passed." 

While Congress might at any time abandon its relationship of 
guardian towards Hazel Gray, it could not delegate the power grant- 
ed by the Constitution of the United States to exercise guardianship 
towards her to the state of Oklahoma, and we do not think that Con- 
gress intended to delegate or abandon its power to regulate the sale, 
barter, exchange, or giving away of intoxicating liquors to Indians 
within the state of Oklahoma to that state by the provision in regard 
to the sale, barter, exchange, or giving away of such liquors contained 
in the enabling act. We think the true interprétation of the provision 
in the enabling act is that Congress thereby sought to carry out its 
treaty obligations and to do ail in its power to suppress the traffic in 
intoxicating liquors among the Indians within said state, and that it is 
n© défense to a prosecution by the United States under the act of 
January 30, 1897, to say that the state of Oklahoma could also pun- 
ish this same offense under its law. 

It was held by this court in the récent case of United States Ex- 
press Co. V. Friedman et al., 191 Fed. 673, that the provision of Ok- 
lahoma Enabling Act June 16, 1906, § 3, 34 Stat. 269, did not operate 
to repeal by implication Act January 30, 1897, 29 Stat. 506. The con- 
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clusion, therefore, of the whole matter is that Congress fias not clear- 
ly indicated that it has abandoned the power which it possesses to 
regulate the sale of intoxicating liquors among Indians within the 
state of Okiahoma, and that, therefore, the motion in arrest was cor- 
rectly overruled, and the judgment below must be affirnied. 



GATTNT T. RAI/STON PURINA CO. 
(Circuit Court of Appeals, Blghth Circuit May 14, 19ia) 
No. 3,673. 

L Sales (§ 32*) — Oontract — Ofteb and Aoceptance. 

That letters containing an offer and acceptance of grain to be fleUverefl 
in St. Louis referred In différent terms to the inspection whlch should 
govern did not prevent them from constitutlng a contract of sale, wbere 
It appeared that there was but one officiai inspection at St. Louis whicli 
v/as accepted by both parties wlthout question so far as dellveries were 
made and was elearly the one meant and understood by both. 

[Ed. Note.— For other cases, see Sales, Cent Dig. § 59; Dec. Dlg. § 32.*} 

2. Sales (§ 418*) — ^Bbeach of Contbact bt Seller — ^Measukb of Damages. 
The measure of damages for breach by the seller of a contract for the 
sale of grain to be delivered at a certain place is the différence between 
the contract prlce and the market prlce of the same quality of grain 
at the place of dellvery at the tlnie of the breach, If there was a market 
priée at such time and place, and, If not, the différence between the con- 
tract price and what it cost the buyer to procure the grain delivered 
there from the most accessible market, where it used reasonable diligence. 
[Ed. Note.— For other cases, see Sales, Cent Dlg. §| 1174r-1201; Dec, 
Dig. § 418.*] 

8. Sales (§ 416*) — Action fok Breach of Contract bt Seller — Evidence. 

In an action for a breach by the seller of a contract for the sale and 
dellvery of Kafflr corn, letters written by plalntiff, after the breach, In- 
qulrlng the market price of such corn at différent markets, were admis- 
sible to show the diligence used by plalntiff to obtain the corn as soon 
as possible after the breach. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1171, 1172; Dec. 
Dlg. ! 416.*] 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action at law by the Ralston Purina Company against C. B. Gaunt. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

A, J. Adams and T. W. Sargent, for plaintiff Jn error. 
J. D. Houston, C, H. Brooks, and Abbott, Edwards & Wilson, for 
défendant in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

•For otber cases «ea >ame tcplc â ! NVUBfis in Dec. & Am. Dlgs. 1^07 to date, & Rep'r luilexM 
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CARLAND, Circuit Judge. This is an action by the Ralston Pu- 
rina Company to recover damages from C. B. Gaunt for breach of 
two contracts for the sale and delivery of Kaffir corn. The Pu- 
rina Company recovered a judgment in the court belovv, and Gaunt 
has removed the case hère by writ of error. The complaint of the 
Purina Company contained two counts based upon two alleged con- 
tracts for the sale of corn, dated November 13 and 17, 1906, respec- 
tively. The trial court charged the jury that the telegrams and letters 
introduced in évidence constituted valid contracts between the parties. 
This charge was excepted to and is assigned as error. 

It appears that the Purina Company sometimes did business under 
the name of Robinson-Danforth Commission Company, and that 
Gaunt sometimes did business as C. B. Gaunt Grain Company. The 
correspondence out of which this case arises was conducted under 
the names last mentioned. 

On November 13, 1906, Gaunt sent the Purina Company the fol- 
lowing telegram: 

"Wichita, Kansas, Nov. 13, 1900. 

"Robinson-Danforth Commission Ce, St. Louis, Mo. Offer ten thousaud 
bushels KaflSr corn 75c cwt. St. Louis, December shipment. 

"C. B. Gaunt Grain Co." 

On the same day the Purina Company replied as follows, by wire : 

"11/1.3/G. 

"C. B. Gannt Grain Co., Wichita, Kansas. Accept ten thousand bushels 3 
or better Kaffir corn, 75c cwt. St. Louis, St. Louis weights and grades. De- 
cember shipment. Robinson-Danforth Commission Co." 

Gaunt also the same day sent the Purina Company the following 
letter : 

"Wichita, Ivan., Nov. 13, 1906. 

"Robinson-Danforth Com. Co., St. Louis, Mo. — Dear Sir: Tliis confirms our 
sale to you to-day by wire of car about 10,000 bushels bulk, îvo. 3 or better 
white Kaffir corn at 75 per cwt. f. o. b. car, Del. St. Ijouis, Mo., subject to 
St. Louis officiai inspection St. Louis officiai weights, shipment withiu Dec. 
days, via any road. Ry. OfC grades to apply on this contract as follows. 
Billed to St. Louis, Mo. Demand draft wlth B/L attached. Any exception 
to any part of the above must be reported at once, otherwise this confirma- 
tion to govern settlement. 

"Yours very respectfully, The C. B. Gaunt Grain Co., by Gaunt." 

To which the Purina Company immediately replied by letter as 
follows : 

"The C. B. Gaunt Grain Co., Wichita, Kansas — Gentlemen: This conflrnis 
exchange of wires, resulting in our purchasing from you 10,000 bu. of No. 3 
or better White Kaffir corn at 75c per cwt., f. o. b. St. Louis ; December ship- 
ment. St. Louis Marchants' Exchange weights and grades to goveru. We 
hâve arrangea so that you can extend the time of shipment on thèse 10,000 
bushels into January, if you see fit. Keep us posted on more offerlngs, and If 
we can make a trade for you will be only too glad to do so. 

"Very truly yours, Robinson-Danforth Com. Co. 

"Dictated by W. H. D.-5." 

On November 17, 1906, Gaunt sent the Purina Company the fol- 
lowing telegram: 
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"•Wichlta, Kansas, Nov. 17, 1906. 
"Robinson-Danforth Com. Co., St. Louis, Mo. Offer ten thousand bushels 
3 White Kafflr 75 cwt. St. Louis Dec. Jan. shipment. 

"C. B. Gaunt Grain Co." 

To which the Purina Company immediately replied as follows: 

"11/17/6. 

"C. B. Gaunt Grain Co., Wichita, Kansas. Accept ten thousand bushels 
three or better Kaffir corn, 75c cwt. St. Louis. St. Louis welghts and grades. 
Deeember shipment. Robinson-Danforth Com. Co." 

On November 17th, Gaunt wrote the Purina Company the follow- 
ing letter: 

"Wlehita, Kansas, Nov. 1906. 

"Robinson-Danforth Com. Co., St. Louis, Mo. — Dear Sir: This conflrms our 
sale to you to-day by wire of cars 10,000 bu. bulk, 3 or better White Kaffir 
corn at 75c per cwt. f. o. b. cars. St. Louis, Mo., subject to St. Louis officiai 
inspection St. Louis officiai weights, shipment within Dec. Jan. days, via 
any Ry. Oflf grades to apply on this contract as follows: Bllled to St. Louis, 
Mo. Demand draft with B/L attached. Any exception to any part of the 
above must be reported at once, otherwise this confirmation to govern settle- 
ment. 

"Yours very respectfully, C. B. Gaunt Grain Co., by Gaunt." 

To which the Purina Company replied on November 17th, as fol- 
lows : 

"Nov. 17, 1906. 

"ïhe C. B. Gaunt Grain Co., Wichita, Kansas — Gentlemen: This confirms 
our wire, in answer to j'ours, resulting in our purchasing from you 10,000 
bu. of No. 3 or better White Kafflr corn at 75e per cwt., delivered St. Louis. 
St. Louis Merchants' Exchange welghts and grades. December-January 
shipment. 

"Very truly yours, Robinson-Danforth Com. Co. 

"Dictated W. H. D.-5." 

[1] In support of the contention that the minds of the parties to 
the foregoing correspondence did not meet and agrée upon the same 
thing, it is alleged that the acceptance of the offers of Gaunt by the 
Purina Company specified a grade of corn and referred to a différent 
inspection from that named in the ofïers of Gaunt. This criticism is 
highly technical and without merit. Gaunt found no fault with the 
acceptance, and delivered corn according to the terms of the fîrst 
contract, including grade and inspection. He claims that he had a 
right to refuse to deliver more corn for the reason that the Purina 
Company refused to receive a car of corn which it is claimed under 
officiai inspection graded No. 3 according to contract. 

It appears in the évidence that there was but one officiai inspection 
at St. Louis, and the chief deputy inspecter of grain in charge of the 
St. Louis office testified that there was but one inspection at St. Louis, 
and this inspection is spoken of as St. Louis Officiai, Merchants' Ex- 
change, or Missouri State. We are satisfied that both parties under- 
stood the offer and acceptance in the same sensé, and that the tele- 
grams and letters constituted a valid contract. 

[2] There was no error in the admission in évidence of the letter 
dated April 2, 1907, from the Purina Company to Gaunt. In the reply 
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thereto, dated April 10, 1907, Gaunt states that he never had expected 
to terminate the contracts, and he did not absolutely refuse to per- 
form the same until he wrote the letter of April 16, 1907. It also 
appears from Gaunt's own letters that he gave the shortage of cars 
as an excuse for nondelivery of the corn. Upon the question of dam- 
ages, the trial court charged the jury as follows: 

"Now a question you may be called upon to détermine in this case Is the 
question as to what the plaintiff was damaged by the withdrawal of the de- 
fendant from its contracts in this case, or its répudiation of the contracts. 
And in that respect I charge you, as follows: The burden of proof is on the 
plaintiff in this case. Thèse contracts when entered into between the parties 
were property rights. And as I hâve said to you, the plaintiff was entitled 
to recelve there in St. Louis this amount of Kafflr corn contracted for. Now, 
upon the refusai of the défendant to perform its contracts (if you find the 
défendant did not hâve the right to repudiate its contract), the damages re- 
coverable by the plaintiff would be the différence between what it was to pay 
for this Kaffir corn there in St. Louis, under the contract, and what it would 
cost it to go upon the market and purchase Kaffir corn in llke amount and 
of like character when it received notice on the 18th day of April, 1907, that 
défendant deelined to perform the contract. If it could then go upon the St. 
Louis market and purchase Kafflr corn to the amount contracted for, some- 
thing over 16,000 bushels, I believe the évidence shows, that is to say, the 
plaintiff would in such case be entitled to recover what it was damaged, and 
its damage would be the différence between what it would hâve to pay for 
this Kaffir corn under thèse contracts and what it would hare to pay to bave 
thèse contracts fulfllled by going upon the market, if there was a market in 
St. Louis on the 18th day of April, 1907, and fill thèse contracts. However, 
if from ail the évidence in this case you find that the plaintiff could not on 
that day go upon the market in St. Louis and buy sufflcient to complète thèse 
contracts, then it was the duty of the plaintiff to proceed with ail reasonable 
diligence to fill thèse contracts from whatever source it could fill them and at 
the most reasonable terms. And in case you find from ail the évidence in the 
case that the contracts could not be fiUed upon the St. Louis market at that 
time, the damages for the breach of the contracts would be the différence 
between what it had agreed to pay for this Kaffir corn and what it would 
cost the plaintiff to proceed as a reasonably diligent person to buy enough 
Kafflr corn of the kind mentioned herein, delivered in St. Louis, to meet thèse 
contracts. If you find from the greater weight of ail the testimony in the 
case that the plaintiff did proceed with reasonable dispatch and diligence to 
fill thèse contracts, and that it expended in so doing the amount of money 
that it claims to hâve expended hère, if that was the reasonable tlme and 
manner in which it should, in your judgment, hâve fulfllled thèse contracts, 
then that would be the amount of the recovery ; but the amount expended 
by the plaintiff in this case in purchasing Kafflr corn to meet thèse contracts, 
although you may find it could not fill thèse contracts on the market in St. 
Louis, is not necessarily what the plaintiff was damaged ; but it is the 
amount it would hâve cost in the markets most accessible to this plaintiff to 
hâve filled thèse contracts with the kind of Kafflr corn purchased by it when 
purchased in a reasonable and diligent manner. That would be what the 
plaintiff would be entitled to recover in this case in the event you find de- 
fendant without cause breached thèse contracts and the plaintiff is entitled 
to recover." 

In so charging the jury the court stated the lav^^ correctlv. Dana 
V. Fiedler, 12 N. Y. 40, 62 Am. Dec. 130; Cahen v. Platt, 69 N. Y. 
348, 25 Am. Rep. 203; Belden v. Nicolay, 4 E. D. Smith (N. Y.) 14; 
Kountz V. Kirkpatrick, 72 Pa. 376, 13 Am. Rep. 687 ; Kingsburv v. 
Moses, 45 N. H. 222 ; Crounse v. Fitch, 1 Abb. Dec. (N. Y.) 475 ; Kerr 
V. McGuire, 28 N. Y. 446; Id., 28 How. Prac. (N. Y.) 27; Gordon v. 
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Bowers, 16 Pa. 226; Harris v. Panama R. R. Co., 58 N. Y. 660; Sieg- 
bert V. Stiles, 39 Wis. 533; Lawtori v. Chase, 108 Mass. 238; Grand 
Tower Mining Company v. Phillips, 90 U. S. 471, 23 L. Ed. 71 ; Sal- 
mon V. Helena Box Ce, 147 Fed. 408, 77 C. C. A. 586; Howard Sup- 
ply Company v. Wells, 176 Fed. 512, 100 C. C. A. 70; Marsh et al. v. 
McPherson, 105 U. S. 709, 26 L. Ed. 1139; Vulcan Iron Works v. 
Roquemore, 175 Fed. 11, 99 C. C. A. 77; 2 Sedgwick on Measure of 
Damages (8th Ed.) par. 739; Lillard v. Kentucky Distilleries, 134 
Fed. 168, 67 C. C. A. 74; McFadden v. Henderson, 128 Ala. 221, 
29 South. 640. 

[3] There was no error in admitting in évidence the letters which 
were in answer to inquiries of the Purina Company as to the market 
price at différent places of Kaffir corn and the probability of obtain- 
ing the same. Thèse letters were not admitted for the purpose of 
showing the market value of Kaffir corn, but upon the question of the 
diligence used by the Purina Company to obtain corn as soon as pos- 
sible after the breach of the contract by Gaunt. 

In this connection, it will be proper to refer to a clause in rule 

11 (188 Fed. ix) of this court, which is as follows: 

"Wlien the error alleged Is as to the admission or the rejectlon of évidence 
the asslgnment of error shall quota the fuU substance of the évidence ad- 
mitted or rejected." 

In many of the assignments ôf error appearing in the record the 
évidence is not quoted, nor is any référence made as to where it may 
be found, and the letters to which objection is made are not quoted 
and they do not seem to appear in the record at ail. 

Following assignment'of error No. 41 as it appears in the record 
and also in brief of counsel for Gaunt, there appears a statement of 
the exceptions taken to the instructions of the court. In the record 
and also in the brief, the last sentence of this statement is as follows : 

"The défense further objects and excepts to the refusai of the court to give 
each of the instructions asked by the défendant." 

This last sentence nowhere appears in the bill of exceptions, and it 
does not appear in the record certified by the judge that any excep- 
tions whatever were taken to the refusai of the court to charge as 
requested by counsel for Gaunt. Therefore we cannot consider any 
assignment of errors based thereon. 

We hâve carefully considered the assignments of error which are 
based upon any proper exception and are not in direct violation of 
rule 11 hereinbefore mentioned. From this considération we hâve 
found no error, and therefore the judgment of the trial court must 
be affirmed, and it is so ordered. 
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BRZEZINSKI T. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. June 27, 1912.) 

No. 249, 

1. Perjtjet (§ 32*) — ^Tbial — Evidence. 

On tlie trial of a défendant charged with perjury In knowlngly glring 
false testimony before a grand jury, the testimony of the stenographer 
who took dovvn ttie testimony as given and of any other person who 
heard and remembers It is compétent to prove wbat was testified to by 
défendant 

[Ed. Note. — For otber cases, see Perjury, Cent. DIg. §§ 108-110; Dec. 
Dig. § 32.*] 

2. Pebjuey (§ 11*) — Matebialitt of False Testimony. 

On tbe Investigation by a grand jury of a charge of conspirncy to com- 
mit offenses against tbe United States by the undervveighing of imported 
sugar, testimony that the accused attempted to bribe an employé of the 
government to conceal évidence of such false weighing discovered by him 
was materlal, and false testimony before the grand jury in respect to 
8uch attempt constituted perjury. 

[Ed. Note. — For other cases, see Perjury, Cent Dig. §| 38-54; Dec. 
DIg. § 11.*] 

8. Peejubt (I 32*)— Tbial — Evidence. 

On the trial of a défendant for perjury In giving false testimony be- 
fore a grand jury, which was directly contradictory of statements de- 
fendant had previously made under oath, testimony, as to a statement 
made by défendant between the times of such contradictory statements 
to another grand jury witness, that the latter could get a sum of money 
for going away somewhere, was compétent as tending to show the mo- 
tive whicli Induced défendant to give the false testimony. 

[Ed. Note.— For other cases, see Perjury, Cent. Dig. §§ 108-116; Dec. 
Dig. § 32.*] 

In Error to tlie District Court of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against James O. Brze- 
zinski. From a judgment of conviction, défendant brings error. Af- 
firmed. 

Thls cause comes hère upon writ of error to revlew a judgment of the Cir- 
cuit Court, Southern District of New York, convicting plaintiff in error under 
an indlctment for perjury. The indictment charged that défendant vfas sworn 
as a witness before the grand jury, which was then engaged in an investiga- 
tion Info an alleged conspira cy to commit offenses against the United States, 
in connection with the underweighing of dutiable sugar and the participa- 
tion of one Oliver Spltzer, among others, In said conspiracy ; that In the 
course of such investigation it was a materlal matter of luquiry to déter- 
mine whether or not Spltzer had on or about November 20, 1907, attempted 
to bribe défendant, who was at that time a spécial employé of the Treasury 
Department ; that In response to questions put to him, the défendant on 
October, 1909, testified before the grand jury that Spltzer did not attempt 
to approach or bribe him and did not offer or promise to him any money 
or other thing of value. The indictment further charged that thèse state- 
ments were not true and that at the time of so swearing défendant did not 
believe them to be true. 

•for other cases see same topic & S kumbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
198 F.— 5 
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B. H. Goldstein, for plaintiff in error. 

G. H. Dorr, Asst. U. S. Atty. (John Boyle and S. Hershenstein, of 
counsel), for United States. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
points raised on this writ of error are wholly technical. The record 
makes out a very clear case; it is difficult to see how any intelligent 
person, reading it, could escape the conviction that défendant in testi- 
fying befoçe the grand jury perjured himself, deliberately and will- 
fully, and that he did so, taking his chance of this indictment and con- 
viction, because he was bribed to do so, in order to help Spitzer to 
escape the conséquences of his conduct. The évidence in the case is 
peculiarly strong because the bulk of it consists of statements to the 
effect that Spitzer had triedi to bribe him, made by the défendant ; two 
of such statements having been made under the sanction of an oath. 

[ 1 ] The first fact for the government to prove was the giving of 
the testimony charged in the indictment. It called the stenographer 
who took the notes of the proceedings before the grand jury. He 
testified that he took down the questions and answers that were put 
to Brzezinski on that day ; that he made a transcription in typewriting 
from the notes, made this transcription himself, did not dictate it. 
The absence of the notes was accounted for; they belonged to the 
witness' employer and with ail his other "notes" were destroyed when 
he died. The witness identiiied the transcript he had made; defend- 
ant's counsel for some mysterious reason objected to his testifying 
that he "transcribed correctly," but he did testify that he made it from 
the notes, and that the notes contained ail the questions and answers. 
An assistant United States attorney who was présent in the grand 
jury room also testified to the substance of what Brzezinski said on 
that occasion. It is contended that the court erred in admitting this 
testimony on the ground that it was "not the best évidence." This is 
a frivolous objection. Any one who bas heard an oral statement rriade 
and remembers it may testify to what was said. The objection now 
advanced that it was error to admit the transcript of the notes because 
it had not been shown to be accurate is also without merit, since dé- 
fendant himself objected to proof that it was accurate. 

The other points may be disposed in the order in which they are 
presented in the brief. 

[2] It is contended that the perjurious testimony was not material 
to the investigation with which the grand jury was concerned, viz., a 
conspiracy by Spitzer and others to commit offenses against the United 
States. What happened was this : Parr and défendant, both spécial 
employés of the treasury department, were on the dock, of which Spit- 
zer was superintendent. They detected several instances of under- 
weighing and also found the device (a steel spring) by means of which 
the scales were tampered with. Information as to this device had al- 
ready been communicated to the government by one Whalley, who had 
invented it and subsequently turned informer. Défendant at once 
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seated himself by the scales where he could guard the spring, wliile 
Parr went to téléphone for a scale expert. While défendant was thus 
on guard, Spitzer came to him and said that he did not want this thing 
exposed, that, if défendant would get away with "that iron" (the 
spring) and make out that the scales broke, he might name his own 
price and Spitzer would pay it. We are at a loss to see why this occur- 
rence was not material to the investigation which the grand jury had 
in hand, and find nothing persuasive to the contrary in the argument 
of the brief of the plaintifï in error. 

It is quite apparent that défendant who had originally stated that 
Spitzer tried to bribe him and had twice sworn to that statement, had 
subsequently, when called as a witness on Spitzer's first trial in Brook- 
lyn, failed to make good his assertions. The United States attorney, 
therefore, when he began to examine him before the grand jury cau- 
tioned him as to the situation in which he stood and told him distinctly 
that he need not testify at ail unless he wished to. He chose to take 
the stand, but his voluntary act in so doing did not make the testimony 
which he gave extrajudicial, nor did the United States attorney's 
statement to Brzezinski that his conduct at the trial in Brooklyn was 
the knob of the investigation change the character of the proceeding 
which was an investigation of the conspiracy above set forth. The 
proposition that the oath could not be lawfully administered to défend- 
ant because the investigation before the grand jury was of a charge 
against himself finds no support in the record. 

It is further contended that perjury cannot be assigned upon defend- 
ant's testimony "as it consisted entirely of conclusions." This point 
may be disposed of by a récital of what the witness' testimony was. 
He stated that he discovered no attempt, on the part of Spitzer, to 
bribe him on that day; that no attempt was made by Spitzer to ap- 
proach or bribe him ; that he made no promise to give money to him ; 
that Spitzer never did oiïer or promise him money or anything on that 
day. 

Error is assigned because of a refusai to charge that the jury "might 
consider whether or not the words alleged to bave been addressed by 
Spitzer to the défendant did in fact constitute a bribe or an attempt 
to bribe," The words attributed to Spitzer were thèse : 

"I do not want this thing exposecT. Do not let it get out. Mal^e out the 
scales are brolie. Get away with that iron. Name your prlce ; I will pay It." 

How an intelligent mind could possibly "consider" thèse words did 
not constitute an attempt to bribe, it is difficult to understand. How- 
ever that may be, the court had already instructed the jury, in the 
charge, that if they concluded that Brzezinski thought that Spitzer had 
not ofïered him money or attempted to bribe him, they would hâve 
to acquit. This was ail — if not more — than défendant was entitled to. 

[3] It is further contended that the court erred in allowing the 
witness Whalley, the informer, to testify to a conversation with de- 
fendant some months after the discovery of the steel spring in use 
on the dock. In this conversation as Whalley narrated it, Brzezinski 
suggested that some one would be willing to offer him $7,500 if he 



68 198 FBDKRAL REPORTER 

would get off to some little town, and in reply to Whalley's question, 
"Who is going to give me $7,500?" "You can get it if you want it." 

The objection advanced to this testimony is that it tended to show 
a distinct crime unconnected with the charge of perjury and was there- 
fore incompétent and prejudicial. There was good ground for admit- 
ting this testimony. As we hâve seen, défendant immediately after 
the discovery of the steel spring asserted several times that Spitzer 
tried to bribe him. Such testimony, if given on Spitzer's trial, would 
hâve been most damaging to the latter. At that time défendant was a 
trusted and efficient government officer. Two years later, before the 
New York grand jury, he testified that Spitzer had never tried to 
bribe him and had not offered him anything. Why was this? Was 
it a mère lapse of memory, an honest forgetfulness of what had taken 
place? Or was his first statement falser An effort, perhaps, to mag- 
nify himself as an incorruptible pubHc servant. What was the motive 
of thèse inconsistent statements ? Whalley's testimony gave the due, 
and that due the jury were entitled to hâve in order to solve the prob- 
lem. In November, 1907, défendant refuses an offered bribe, saying, 
"There is nothing doing." The next year Spitzer's first trial cornes 
on and défendant fails to support the government. Why? The ans- 
swer is found in Whalley's testimony, Whalley being also an im- 
portant witness, that the défendant told him he could get $7,500 for 
going off somewhere, the inference being that défendant had already 
made some arrangement in référence to his testimony. The circum- 
stance, that this testimony of Whalley tends to show the commission of 
another crime (the government does not concède that it does, and 
we do not pass upon that point), does not make such an important 
pièce of circumstantial évidence inadmissible. Williamson v. United 
States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278. 

It is not necessary to consider any of the other points submitted. 

The judgment is affirmed. 



NATIONAIi WASHBOAED CO. v. GOLDSTEIN. 
(Circuit Court of Appeals, Second Circuit. July 17, 1912.) 

No. 227. 

Trade-Mahks and Tbade-Names (§ 95*)— Unfaib Compétition — Injunction. 

An order affirmed, whicti denled a preliminary injunction on affldavits 
to restrain défendant from using certain arbltrarily selected numbers 
on washboards manufaetured and sold by him to indicate the size, style, 
and shape of the boards to whlch they are applled, because complainant 
had previously adopted the same numbers to serve a simflar purpose, 
where It was not clearly shown that it used them to indicate origin, and 
the products of the respective parties were otherwise clearly distin- 
guishable. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108; Dec. Dig. § 95.* 

Unfair compétition in use of trade-marks or trade-nanies, see notes 
to Scheuer v. MuUer, 20 0. C. A. 165; Lare v. Harper & Bros., 30 C. 
C. A. 370.] 

Lacombe, Circuit Judge, dissentlng. 
•For other cases see same toplc £ § nïmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in equity by the National Washboard Company against Joseph 
Goldstein. From an order denying a preliminary injunction, complain- 
ant appeals. Affirmed. 

Appeal from an order refusing to graiit a preliminary injunction restrain- 
ing the ciefeiidant from iising certain arbltrary nunibers In oonnectîoti with 
the sale of washboards. This motion was made on the 23d of February, 1912, 
and was declded Mareh 15, 1912, the court flliug the foUowinsr mémorandum : 
"In View of the confllctlng statements concerning the slgniflcance and use 
of arbitrary numbers on washboards I am not dlsposed to grant at this tiroe 
and upon affldavits a further injunction based upon the use of numbers 
alone." 

Prier to this and on November 11, 1911, the court had granted a prelim- 
i]iary injunction restralning the défendant from marking the washboards 
sold by him in imitation of the complalnant's washboards and from slmulat- 
ing any of the complalnant's trade brands or marklngs in conne:tlon with 
the sale of washboards. This order bas been complied with so far as brands, 
names and marklngs are concerned. The présent motion is designed to ex- 
tend the injunction so as to- prohlbit the use of certain "Identlfying figures 
or numbers used by complainant" in the manufacture and sale of washboards. 

The bill contains the following allégation : "That the washboards so manu- 
factured and sold by your orator as aforesaid are of varions styles, and that 
for the purposes of identlfying sald styles, and distinguishlng them from 
each other your orator adopted and applled to said washboards of its manu- 
facture certain arbitrarily selected numbers. That among the numbers so 
arbitrarily selected by your orator and applled to the washboards of its manu- 
facture, for said purpose were the numbers 500, 501, 604, 609, 808, 809, 8.31, 
840, 841, 850 and 851." It is the use of thèse numbers for identlfying the 
styles of washboards that the complainant seeks to enjoin. 

Drury W. Cooper and Edward Rector, for appellant, 

O. Ellery Edwards, Jr., and Benedict S. Wise, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). There is 
no question that before the injunction of November 11, 1911, was is- 
sued, the défendant had so dressed his goods in imitation of the com- 
plainant's trade-names and brands that the public might be deceived 
into taking his washboards for those of the complainant. AU of thèse 
questions hâve, h wever, been eliminated by the changes made pur- 
suant to the directions of the order. 

We understood the complainant to concède at the argument that 
practically the only question novv presented for considération relates 
to the use of the arbitrarily selected numbers ; but whether conceded 
or not this, in our judgment, is the only question to be considered. 
We are, therefore, conf ronted with the single proposition — should the 
court enjoin the use by the défendant of numbers designed to show 
the style of his washboards and to distinguish them one from the 
other, because the complainant had previously adopted similar num- 
bers to serve a similar purpose and, perhaps, to indicate origin? 

We do not deem it necessary to answer this question definitely at 
this time. It is sufficient to say that we think it too doubtful to be 
answered affirmatively upon a motion for a preliminary injunction. 
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It is undoubtedly true, where «i manufacturer has selected an arbitrary 
combination of figures or letters to designate his goods, which combi- 
nation in the minds of the purchasing public has become a substitute 
for the name of the manufacturer as indicating origin, that the courts 
hâve, in several instances, enjoined the use of such a combination by 
a rival manufacturer. But in many of thèse cases the figures were 
part of a gênerai scheme of dressing up the goods for the market and 
were considered in connection with and as parts of other marks, brands 
and insignia. Hère we are considering the numbers alone on goods, 
which in other respects, are now clearly distinguishable from the com- 
.plainant's goods. In the cases referred to the courts hâve been con- 
vinced that the numbers or letters were designed to indicate origin. 

In the case at bar this is seriously disputed and it is vigorously con- 
tended that the défendant adopted the numbers simply and solely to 
indicate the size, shape and style of the respective boards so that, in 
ordering, the purchaser can readily indicate the board he desires, in 
the same manner as a pair of shoes, a hat or a collar is ordered by 
number. Again, we are unable to find any proof that purchasers hâve 
actually been deceived since the injunction of November llth, by the 
use of the numbers. Indeed it seems quite improbable that, in exist- 
ing conditions, a purchaser having the ordinary mental equipment, can 
be so deceived. The complainant's boards are now plainly marked in 
red ink "National," the defendant's boards are plainly marked in black 
ink "Manhattan." If a purchaser has examined into the respective 
merits of the two boards and actually desires a National, it is im- 
possible to believe that he can be induced to take a Manhattan because 
the same number appears on both. If he has no choice between them 
it is manifest that he cannot be defrauded. There is no substantive 
proof of fraud, or déception, or even of confusion, which can be at- 
tributed to the numbers alone. It is, of course, convenient to hâve 
the same number indicate the size and quality of the boards, no matter 
who may be the maker, and the proof should be clear that it was 
adopted with intent to injure and defraud the manufacturer first us- 
ing it. 

The questions in controversy are questions of fact; they hâve not 
been clearly established in favor of the complainant and should not be 
decided upon affidavits, but should await the final hearing after the 
witnesses hâve been tested by cross-examination. 

The order is affirmed with costs. 

LACOMBE, Circuit Judge (dissenting). I am unable to concur with 
my Associates and think this an especially vicious case of unfair 
compétition. Défendant for several years subséquent to 1907 marked 
his washboards with varions combinations of words, containing his 
business name and address and some arbitrary word, "Diamond," 
"Globe," or what not, indicating the size and style of washboard. 
During the same period complainant manufactured and marketed 
washboards, marking them with a combination in black of its own 
name, its business address, the word "National" in a contrasting color 
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(red), and certain arbitrary numbers designating size and style of 
washboard. In 1911 défendant, in place of the mark it had thereto- 
fore used on one side of its washboards, substituted a Chinese copy 
of complainant's mark, with the exception that the word in red was 
"Manhattan," instead of "National." No amount of testimony (and 
there was such testimony) by défendant, or his sons, ail interested 
parties, could convince me that he did not intend by the substitution 
to mark his washboards in such a way that persons might mistake 
them for complainant's, and did not expect that thereby the sale of 
his own goods might be increased. 

It must be assumed that the défendant equally with the purchasing 
consumer bas "the ordinary mental equipment." If so, it follows that 
he changed from the old to the new style of marking his goods, not 
fortuitously, but with an intelligent purpose. That purpose is mani- 
fest. This was unfair trading, and in a former suit the court so held 
and ordered défendant to put a stop to it. 

Défendant then modifîed his mark. The détails need not be dis- 
cussed, since the new mark seems to be sufficiently differentiated from 
complainant's, except only as to certain numbers, to restrain the use 
of which this suit is brought. Thèse numbers, as bas been said, were 
placed by complainant on its différent sizes and styles of washboards, 
so that each size and style was marked with its assigned number. The 
numbers, in connection with the other indicia, are used by complain- 
ant to identify its product. Thèse numbers are wholly arbitrary — 
such as 501, 608, 841, etc. They are not descriptive, as are the num- 
bers stamped on collars, 15, 151/2, 16, etc., to indicate the length of 
the article from buttonhole to buttonhole in inches ; nor are they, like 
the numbers or the letters marked on shoes, 4, 4i/^, 5, a, b, c, etc., 
which indicate size; ail the trade having for générations used "5a" 
to indicate a shoe of a certain length and width. Although arbitrary 
and originating with the plaintiff, they might, with its acquiescence, 
bave been appropriated by the trade and generally used to designate 
goods of sizes and styles like those of complainant. But the testimony 
shows that nothing of this sort bas occurred. Very many washboards 
are marked and sold with thèse numbers, the meaning of which the 
public is becoming accustomed to; but that is because complainant's 
business is a large one and it sells many goods. The significant fact 
is that complainant, and complainant only, since their adoption in 1907, 
bas used thèse particular figures in connection with washboards, until 
défendant 'undertook to appropriate them in 1911, whereupon suit was 
promptly brought. 

The combination of units, which may be used by any one who 
wishes through their use to identify some particular size or style of 
his goods, is practically unlimited. It was perfectly easy for défend- 
ant to sélect for his own use numbers which were not already associ- 
ated in the mind of the public with complainant's. That he appro- 
priated thèse numbers of the complainant with the expectation that 
their use might induce some persons to suppose that they were the 
same goods as those of the complainant, and that in that way the sale 
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of his own goods might be increased, seems to me nianifest, and no 
amount of testimony by interested parties to the contràry is at ail per- 
suasive. 

: It seems to be a clear case of unfair trading, and I therefore dis- 
sent. 



MUNSON V. McCLAUGHEY, Warden. 

(Circuit Court of Appeals, Eighth Circuit. July 15, 1912.) 

No. 3,776. 

(Syllabus by the Court.) 

1. •Ceiminal Law (§ 1216*) — Conviction — Difpebent Offenses— Conteiipo- 

BANBOUS BURGLARY AND LaBCENY— SENTENCE ON CONVICTION ON DIFFER- 
ENT CouNTs — Validity. 

The sentence of a défendant, eonvicted on two separate counts of an 
indictment, under sections ô478 and .5456. or 547j, Revised Statutes (U. 
S. Comp. St. 1901, pp. 368.3, 3694, 3696), of burglary of a post office 
buiidiiig witli intent to commit larceny aud of larceny comuiltted at the 
same time and as a part of a continuous crimiual act, to separate pun- 
Isliments for tlie burglary and the larceny, is ultra vires and void as 
to the sentence for the larceny, and after the défendant bas satisfled 
the sentence for the burglary he is entitled to his release on habeas 
corpus. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §§ 3310-3319 ; 
Dec. Dig. § 1216.*] 

2. Habeas Corpus (§ 28*)t — Void Judqment— Excessive Sentence— Jueisdic- 

. TION. 

The excess of a judgment beyond the jurisdiction of the court which 
renders it is as void as a judgment without any jurisdiction, and a 
prisoner held under sucb excess is entitled to his release by writ of ha- 
beas corpus. 
, [Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 23 ; Dec. 
Dig. § 28.»] 

Appeal from the District Court of the United States for the District 
of .Kansas. 

Habeas corpus on pétition of Charles Munson against Robert W. 
McClaughry, Warden of the United States Penitentiary at Leaven- 
worth, Kan. From an order denying the pétition, petitioner appeals. 
RèversedI and remanded, with instructions. 

•See, also, 196 Fed. 1007. 

Turner William Bell, for appellant. 

H. J. Bone, U. S. Atty., and McCabe Moore, Asst. U. S. Àtty., for 
appellee. 

.Before SANBORN and HOOK, Circuit Judges, and WIULARD, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from an order which 
denied the pétition of Charles Munson for a writ of habeas corpus 
and a release from the United States Penitentiary at Leavenworth, 
Kan. The petitioner was indicted, eonvicted, and sentenced under 

•For otlier cases see same topic & § kumeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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one count of an indictment to a fine and imprisonment for five years 
imder section 5478 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 3696), for forcibly breaking into a building used in part as a post 
office, with intent to commit larceny in the part of the building so 
used, and under another count of the same indictment to imprison- 
ment for one year under section 5456 or 5475, Revised Statutes (U. 
S. Comp. St. 1901, pp. 3683, 3694), to begin after the expiration pf 
the sentence for five years, for stealing postage stamps and other 
property belonging to the Post Office Department of the United States 
from the same building at the same time that he committed the of- 
fense of breaking virith intent to commit larceny charged in the first 
count of the indictment. He paid his fine and served his term of five 
years under the first count, and then presented this pétition for a 
writ of habeas corpus and for his release from the penitentiary, on 
the ground that where one is convicted of burglary with intent to com- 
mit larceny and of larceny committed at the same time and place, the 
court is without jurisdiction, after sentencing for the former crime, 
to impose a farther and separate sentence for the latter. 

[1] There is no doubt that the défendant might hâve been con- 
victed and sentenced for the ofifense charged in the first count of this 
indictment without a conviction or sentence for the offense charged 
in the second! count, or for the offense charged in the second count 
without a conviction or sentence for the offense charged in the first 
count; and section 1024 of the Revised Statutes (U. S. Comp. St. 
1901, p. 720), provides that where there are several charges agaihst 
any person for the same act or transaction, or for two or more act& 
or transactions connected together, which may be properly joined, the 
whole may be joined in one indictment in separate counts. Counsél 
for the United States argue that the act of breaking, or attempting 
to break into, a building used as a post office with intent to commit 
larceny therein, and the act of stealing stamps or property of the 
United States, are separate offenses, as they undoubtedly are when 
they are not parts of the same act or transaction, and from this prem- 
ise they deduce the conclusion that, although they are parts of the 
same act or transaction, they still remain separate offenses, for which 
the perpetrator may be separately indicted, convicted, and punished. 
In support of this position they call attention to thèse authorities : Ex 
parte Peters (C. C.) 12 Fed. 461 ; United States v. Williams (D. C.) 
57 Fed. 201 ; United States v. Yennie (D. C.) 74 Fed 221 ; Soren- 
son V. United States, 168 Fed. 785. 94 C. C. A. 181 ; Rapalje on Lar- 
ceny, ■§ 351, p. 412; State v. Barker, 64 Mo. 282; State v. Ridley, 
48 lowa, 370; Breese v. State, 12 Ohio St. 146, 80 Am. Dec. 340; 
Speers v. Commonwealth, 58 Va. 570; Dodd v. Arkansas, 33 Ark. 
517; State v. Warner, 14 Ind. 572; Peoole v. Devlin, 143 Cal. 128, 
76 Pac. 900; State v. Ingalls, 98 lowa, 728, 68 N. W. 445; Gordon 
V. State, 71 Ala. 315; Territory v. Willard, 8 Mont. 328, 21 Pac. 30r, 
State v. Martin, 76 Mo. 337; Howard v. State, 8 Tex. App. 447; 
Smith v. State, 22 Tex. App. 350, 3 S. W. 238; Rust v. State, 31 
Tex. Cr. R. 75, 19 S. W. 763. 
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A criminal intent to commit larceny of property of the government 
is an indispensable élément of each of the offenses of which the pe- 
titioner was convicted, and there can be no doubt that where one at- 
tempts to break into or breaks into a post office building with intent 
to commit larceny therein, and at the same time commits the larceny, 
his criminal intent is one, and it inspires his entire transaction, which 
is itself in reality but a single continuing criminal act. It seems to be 
unauthorized, inhumane, and unreasonable to divide such a single in- 
tent and such a criminal act into two or more separate offenses, and 
to inflict separate punishments upôn the various steps in the act or 
transaction, such as one for breaking, or for the attempt to break 
with the criminal intent, and another for a larceny with the same in- 
tent, or such as one for the attempt to break, a second for the break- 
ing, a third for the entering, a fourth for the taking of stamps, a 
fifth for the taking of other property, a sixth for the conversion of 
the property, and a seventh for carrying it away, ail with the same 
single criminal intent. /And there is evidently no limit to the number 
of offenses into which a single criminal transaction inspired by a sin- 
gle criminal intent may be divided, if this rule of division and pun- 
ishment is once firmly establishedl. The theory that such an act and 
intent could be punished as two separate offenses seems to hâve taken 
its rise in the fédéral courts in the décision of Circuit Judge McCrary 
in Ex parte Peters (C. C.) 12 Fed. 461. At that time the Suprême 
Court of Connecticut had held in Wilson v. State, 24 Conn. 57, that 
a Conviction of larceny at the same time that a burglary was commit- 
ted constituted no défense to a charge of the burglary. Chief Justice 
Waite, however, in an able opinion which has commended itself to 
the judigment of many courts, dissented from this conclusion and de- 
clared that: 

"Whenever, in any criminal transaction, a felonioiis Intent is essential to 
render it a crime, and without proof of which no conviction can be had, two 
informations, founded upon the same Intent, cannot be maintained." 

Judge McCrary, in his opinion in the Peters Case, said that the 
reasoning of Chief Justice Waite was so strong that if it were a ques- 
tion of first impression he would be inclined to adopt his opinion, but 
that he found the law very well settled to the contrary, and he cited 
Bîshop's Criminal Law, § 1062, Josslyn v. Commonwealth, 6 Metc. 
(Mass.) 236, State v. Ridley, 48 lowa, 370, and Breese v. State, 12 
Ohio St. 146, 80 Am. Dec. 340. A careful examination of thèse au- 
thorities discloses the fact that they fail to support his statement that 
they settle the question in favor of his décision. 

In Josslyn v. Commonwealth, the Suprême Judicial Court of Massa- 
chusetts held only: 

"That where the breaking and entering and actual steallng are charged 
In one count, there is but one offense charged, and there can be but one 
penalty adjudged. But where they are averred in distinct counts, as distinct 
substantive offenses, not alleged to hâve been commltted at the same time 
and as one contlnued act. If in other respects they are such offenses as 
may be jolned in the same Indictment, the défendant may be convicted on 
both and a judgment rendered fouuded on both." 
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Bishop, at sections 1062, 1053, and 1064 of his work on Criminal 
havf, cites authorities on each side of this question and gives the 
opinion that: 

"To make a burglary thus double and punish it twice, first as burglary 
and secondly as larceny, hardly accords with the hnuiaue pollcy of our law." 

It will be noticed that the décision in Josslyn's Case was that the 
burglary and larceny might be pleaded as separate offenses, where 
they were "not alleged to hâve been committed at the same time and 
as one continuée! act," which was in effect to hold that, if they were 
pleaded or proved to hâve been "committed at the same time and as 
one continued act," they could not be punished as separable offenses. 
And that was, at the time Judge McCrary rendered his opinion, and 
ever since has been, the establishedl rule in Massachusetts. In Kite 
V. Commonwealth, decided in 1846, subséquent to Josslyn's Case, and 
more than 30 years before the décision in Peters Case, 11 Metc. 
(Mass.) 581, at 583, the Suprême Judicial Court of Massachusetts held 
that: 

"If the larceny charged in tlie second count appears, In proof, to hâve 
been committed at the tmie of the brealiing and entering, then it is merged, 
and the conviction is properly for burglary, and the sentence must be ac- 
cordingly." 

Judge McCrary evidently overlooked the clear distinction that had 
been made by thèse Massachusetts décisions between the offenses of 
burglary and larceny when they were distinct and separate in time, 
place, and act, and burglary and larceny that were parts of the same 
continuons criminal act, and upon this mistake was founded the dé- 
cision which he rendered against his own better juc^ment in Ex parte 
Peters. 

Tlie opinions in the other cases, Breese v. State, 12 Ohio St. 146, 
80 Am. Dec. 340, and State v. Ridley, 48 lowa, 370, which Judge 
McCrary cited in the Peters Case, did not treat or rule the question 
there and hère at issue, and the fact was that the opinion of the 
courts of Massachusetts was contrary to that which Judge McCrary 
announced and in accord with his own good judgment. 

Turning, now, to the other décisions in the courts of the United 
States, the question hère under considération was not presented or 
considered in United States v. Williams (D. C.) 57 Fed. 201. In 
United States v. Yennie (D. C.) 74 Fed. 221, the breaking into the 
building with intent to commit larceny and the larceny of the postage 
stamps were charged in the same count of the indictment, and the 
court held that, although they were separate offenses, the count was 
good. The question whether or not the défendants could be punished 
for both offenses, when they proved to be parts of a single continuing 
act iflspired by a single criminal intent, was neither considered nor 
determined. This is also true of the décision in Sorenson v. United 
States, 168 Fed. 785, 94 C. C. A. 181, and the resuit is that, aside 
from the opinion under review, no authority in the fédéral courts, in 
support of the proposition of counsel for the government, except the 
opinion of Judge McCrary in the Peters Case, rendered against his 
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own better judgment and under an évident misapprehension of the 
State o£ the décisions, has been called to oiir attention. 

The authorities cited by counsel for the government from the state 
courts, to the efifect that burglary and larceny committed as parts of 
the same transaction are separate offenses and may be separately pun- 
ished, hâve been carefully read. They are not, however, very per- 
suasive, because some of them are founded on the Peters Case, some 
on spécial statutes of the states in which they were respectively ren- 
dered, and some on the argument that burglary and larceny commit- 
ted as parts of a continuous act may be inspired by différent crim- 
inal intents, the burglary by the intent to commit some felony other 
than larceny, such as râpe, arson, or murder, so that the intent to 
commit larceny may not arise until after the breaking and entering 
with an intent to commit some other felony hâve been completed (Peo- 
ple V. Devlin, 143 Cal. 128, 129, 76 Pac. 900) ; an argument which is 
idle in the case in hand, because the same single intent to commit lar- 
ceny is an indispensable élément of each of the offenses of which the 
petitioner was convicted in this case under sections 5478, 5456, and 
5475, Revised Statutes. 

On the other hand, it seems to be the established rule that where 
burglary with an intent to steal and stealing at the same time are 
charged in a single count, and there is a gênerai verdict of guilty, the 
larceny is merged in the burglary and a sentence for the burglary 
only can be inflicted, although separate penalties are prescribed by the 
statutes for burglary and larceny. State v. McCIung, 35 W. Va. 280, 
284, 13 S. E. 654; Commonwealth v. Hope, 22 Pick. (Mass.) 1 ; Kite 
V. Commonwealth, 11 Metc. (Mass.) 581; Roberts v. State, 55 Miss. 
421, 424. 

The highest judicial tribunals of Massachusetts, Kentucky, Penn- 
sylvania, and Georgia bave decided that burglary with intent to com- 
mit larceny and larceny at the same time and as a part of the same 
transaction may not be lawfully punished as separate offenses, be- 
cause they are parts of a single continuous act inspired by a single 
criminal intent. Kite v. Commonwealth, 11 Metc. (Mass.) 581, 583; 
Triplett v. Commonwealth, 84 Ky. 193, 1 S. W. 84, 85 ; Yarborough 
V. State, 86 Ga. 396, 12 S. E. 650; Commonwealth v. Birdsall, 69 
Pa. 482, 485, 8 Am. Rep. 283. 

The UnitedI States Circuit Court of Appeals for the Ninth Circuit, 
after a thoughtful review of the authorities, has decided that, where 
one is indicted in separate counts and convicted of burglary of a post 
office with intent to commit a larceny under section 5478, and of 
larceny at the same time as a part of the same transaction under sec- 
tion 5456 or 5475, he can be lawfully punished for the burglary only. 
Halligan v. Wayne, 179 Fed. 112, 102 C. C. A. 410. And because 
in such a case the burglaiy and larceny are parts of a single contin- 
uons act, inspired by the same single criminal intent, provable by the 
same évidence, because the arbitrary subdivision of such a single crim- 
inal act, inspired! by the same criminal intent, into numerous offenses, 
is unauthorized and oppressive, because, after conviction of such a 
burglary, the subséquent trial for such a larceny in reality puts the 
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défendant twice in jeopardy for the same criminal act and intent, and 
because this décision of tlie court of the Ninth Circuit is sustained b}' 
the eminent authority of its judgment and by the stronger and better 
reasons, its conclusion is followed and adopted by this court. 

The resuit is that the power of the United States District Court 
to inflict punishment upon the petitioner was exhausted vvhen it had 
sentenced him for the burglary with intent to commit the larceny, 
and its sentence for the larceny was in excess of its jurisdiction and 
therefore void. 

[2] The excess of a sentence beyond the Jurisdiction of the court 
which renders it is as void as a judgment without any jurisdiction, 
and a prisoner held under such excess alone is entitled to his release 
by writ of habeas corpus. Ex parte Lange, 18 Wall. 163, 176, 178, 
21 Iv. Ed. 872 ; Michigan Trust Co. v. Ferry, 175 Fed. 667, 677, 99 
C. C. A. 221, 231 ; Mackey v. Miller, 126 Fed. 161, 163, 62 C. C. A. 
139, 141 ; Ex parte Peeke (D. C.) 144 Fed. 1016. As the petitioner 
had satisfied his sentence for the burglary with intent to commit the 
larceny, and was held only under a void sentence for the larceny com- 
mitted at the same time and as a part of the same continuons criminal 
act inspired by the same criminal intent as was the burglary, he was 
entitled to his discharge. 

The order denying his pétition for a writ of habeas corpus and for 
his release from the penitentiary must therefore be reversed, and the 
case must be remanded to the court below, with instructions to release 
the petitioner. 



CHESAPEAKE & O. RY. CO. v. STCTANOWSKI. 

(Circuit Court of Appeals, Second Circuit. July 13, 1912.) 

No. 248. 

1. RAILKOADS (§ 400*) — -ACTION FOB INJURY TO PERSON — QUESTIONS FOE JuRY. 

Wliere the fact was undisputed that plaintiff lost his arm by being 
run over by a train on defendant's railroad, but the évidence was in di- 
rect confliet as to whether he was on the trahi aud was thrown off by 
one of the trainmen, or was walking beside the track and caught hold 
of a car and attempted to get on, the question was properly submitted 
to the jury. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1365-1381 ; 
Dec. Dig. § 400.*] 

2. Railkoads (§ 282*) — IjIabilitt for Ikjtjkies — Aots or Employés. 

Where a nian ridlng on a freight train at night wore a plate ou his 
cap and carried a lanterii with which he gave signais for the movement 
of the train, the presuniptlon is that he was the authorized agent of the 
railroad company and that his action in throwing plaint! fï from the train 
was done in the due course of his employment, and the railroad com- 
pany is responsible for such act whether authorized or not. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 910-923; Dec. 
Dig. § 282.*] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

•For other cases see same topic & % numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Action at law by John Stojanowski against the Chésapeake & Ohîo 
Railway Company. Judgment for plaintiff for $4,080.20, and défend- 
ant brings errer. Affirmed). 

See, also,.191 Fed. 720, 112 C. C. A. 310. 

Kenneth B. Halstead and Frederick J. Moses, for plaintiff in error. 
Louis Boehm, for défendant in error. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The plaintiff brings this action to recover 
damages for the loss of bis right arm occasioned, as he insists, by 
the négligence of the défendant in throwing him from a moving coal 
train near Eagle Mountain Station, Va. 

The action bas been tried twice. On the first trial the jury ren- 
dered a verdict of $5,000 and on the second trial a verdict of $4,000. 

On writ of error to this court the judgment entered upon the first 
verdict was reversed because of error in excluding the train sheet 
showing the arrivai and departure of trains at Eagle Mountain Sta- 
tion. The question of jurisdiction was directiy decided against the de- 
fendant upon the authority of Sleicher v. Pullman Co. (C. C.) 170 
Fedl. 365. 

[1] Our former décision is reported in 191 Fed. 720, 112 C. C. 
A. 310. 

The questions involved were duly argued and were carefuHy consid- 
ered by this court with the resuit that we found but one error of suffi- 
cient gravity to require reversai. We took pains, however, to call the 
attention of counsel to one pièce of évidence, the admission of whicb 
we regarded as of doubtful propriety, in order that it might be 
avoided upon the new trial, viz.,"the plaintiff's testimony that he was 
married. It is highly improbable that we should hâve regarded the ad- 
mission of this fact as sufficiently prejudicial to warrant a reversai. 
In short, it sufficiently appears from the opinion that, but for the ex- 
clusion of the train sheet, the judgment would bave been affirmed. 
If the court had been of the opinion that the plaintiff had failed to 
prove a cause of action, it certainly would hâve so ruled and would 
not bave subjected the parties to the useless expense of a new trial. 
Upon the main issue the record présents a clear eut question of fact. 
The plaintiff was born in Poland; At the time of the accident he had 
been in this country about three weeks and dlid not speak English. 
He testified, that on the day in question he boardedi a loaded coal 
car on defendant's road, the train having stopped to take on water 
at Eagle Mountain Station, Va. He sat down on the car, which was 
about the eighth from the engine. He saw two men at the engine 
and a third man with a lantern, who gave a signal with the lantern, 
and thereafter the train started. This man was dressed in a dark 
blue or black suit with yellow buttons and) wore a cap on which was 
a plate. After the plaintiff had been on the car between ten and 
iîfteen minutes and the train had attained the usual speed of a coal 
train, the man who had swung the lantern came to the plaintiff and 
said "Cet out of there." The plaintiff endeavored to hand bis pass- 
port and workman's identification book to this man but he struck it 



CHESAPEAKE & O. RY. CO. V. STOJANOWSKI 79 

from plaintifï's hand. As the plaintiff stoopedl down to pick up the 
book the man "grabbed" him by the collar and threw him off the 
car, after which the plaintiff remembers nothing until he regained con- 
sciousness in a West Virginia hospital. 

The défendant dénies that any such occurrence as this took place. 
The testimony offered by it is to the effect that the plaintiff and an- 
other man were walking along the track when a long freight train, 
composed of box cars, and possibly a few coal cars also, came along. 
The plaintiff caught it and "it jerked him under." The witness Lyle 
says: 

"He went to get on. He took liis hand and caught hold of the ladder that 
goes under the car, and the thing jerked him under when he grabbed it ; 
it jerked him under the car. It eut his arm off." 

The défendant contends that plaintiff's testimony is so improbable 
and so contrary to the weight of évidence that the court should hâve 
directed a verdict for the défendant. 

The plaintiff insists that the case présents a question of fact which 
was properly submitted to the jury. 

In approaching this question we start with the uncontradicted fact 
that the plaintiff lost his right arm by being run over on the defend- 
ant's railroad. It may be conceded that there are many improba- 
bilities in the plaintiff's theory of the accident; but is this not equally 
true of the defendant's theory? 

Hère was a train of freight cars with no facilities for boarding ex- 
cept ladders on the sides or ends of the cars, the bottom rung being 
several feet above the roadbed, running at the rate of ten or twelve 
miles an hour. Is it probable that a sane man would attempt to get 
onto such a train? It was clearly for the jury and not for the court 
to weigh the probabilities and décide between the two théories. The 
testimony is substantially the same as on the former appeal, and we 
see no reason to change the opinion then formed that the question 
was for the jury. 

[2] It is argued that there is nothing to show that the trainmen 
were authorized, in any circumstances, to eject trespassers from the 
train. It will be observed that the plaintiff did not, indeed he could 
not, characterize the employment of the man who threw him off. He 
did not attempt to say whether he was conductor or brakeman. He 
did show that this man was apparently in a position of authority, di- 
recting the movements of the train. In such circumstances the pre- 
sumption is that he was the duly authorized agent of the défendant 
and that what he did on the defendant's train was donc in the due 
course of his employment. In the case of Steamboat Co. v. Brockett, 
121 U. S. 637, 7 Sup. Ct. 1039, 30 L. Ed. 1049, which arose in this 
circuit, a trespasser was assaulted and injured by the members of the 
defendant's crew on a Hudson river steamboat. The court said : 

"It makes no différence that the master did not authorize or even know 
of the servant's act or neglect, or even if he disapproved or forbade it, he 
is equally liable, if the act be done in the course of his servant's employ- 
ment." 

See, also, Mott v. Consumers' Ice Co., 73 N. Y. 543 ; Rounds v. 
D. L. & W. R. R. Co., 64 N. Y. 129, 21 Am. Rep. 597; Girvin v. 
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N. Y. Central & Hudson River R. R. Co., 166 N. Y. 289, 59 N. E. 
921. 

We cannot assent to the proposition that the servant is within the 
scope of his authority se long as he acts with circumspection and pru- 
dence and outside of it the moment he acts improperly or negligently. 
Such a rule would put an end to ail actions based upon the négligence 
of agents. It would enable a railroad company to say in substance: 
Our servants and agents represent us so long as they act vi^ith dis- 
crétion, but the moment their négligence causes injury to others, they 
cease to be our représentatives. 

It is urged by the défendant that it was prejudicial error not to 
permit the withdrawal of a juror because of statements made by 
counsel in the opening address to the jury reiating to the plaintifï's 
poverty and generally helpless condition immediately prior to the acci- 
dent. 

It frequently happens that counsel in opening draw a more vivîd 
picture than is justified by the facts. Such exaggeration generally 
carries with it its own punishment. The jury notices the discrepancy 
between the opening and the proof and is quite likely to resent it. 
In the présent case, however, ail prejudicial statements of this kind 
made by plaintiff's counsel either in the opening or summing up were 
stricken out and the jury were instructed to disregard them. If the 
verdict had been for an exorbitant amount there might be some ground 
for the assertion that the jury were influenced by thèse remarks. The 
verdict was $1,000 less than the previous verdict and it must be con- 
ceded that $4,000 is a moderate sum to compensate a young work- 
ingman, 25 years of âge, for the loss of his right arm. 

We hâve examined ail of thèse exceptions as well as the exceptions 
taken to the refusai of the court to strike out testiaiony and fiud none 
of them well taken. 

The judgnient is affirmed 



In re IMPERIAL, FILM EXCnANOTÎ. 

(Circuit Court of Appeals, Second Circuit. May IG, 1012.)^ 

No. 42. 

1. Bankrxjptct (§ 72*) — Cobporations Subject to Act — "Tbadino" oa 
"Mercantile Pursuit." 

A ooriwration engagea principally in the business of rentlng films for 
movlng pictures Is not engaged In trading or a mercantile pursuit wlilch 
reuders It subject to adjudication as an involuntary bankrupt under 
Bankr. Act July 1, 1898, e. 541, § 4b, 30 Stat 547 (U. S. Comp. St 1901, 
p. 3423), as amended by Act B'eb. 5, 1903, c. 487, § 3, 32 Stat 707 (U. S. 
Comp. St. Supp. 1911, p. 1494). 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. 5 17 ; Dec. Dlg. 
i 72.» 

For other définitions, see Words and Phrases, vol. 6, pp. 4477-4478; 
Toi. 8, p. 7053. 

What persons are subject to bankruptcy law, see note to Mattoon Nat 
Bank of Mattoon, 111., v. First Nat Bank of Mattoon, 111., 42 C. O. A. 4.] 

•For other case* iw tama toplc & i numjjsb in Dec. & Am. Dlgi. 1907 to date, & liep'r IndaiMi 
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2. Bankruptct (§ 81») — Cokpobations — SurFiciENcy or Pettttow. 

It Is not enough to glve a court of bankruptey jurisdiction to adjudl- 
cate a corporation an involuntary bankrupt under Bankr. Act July 1, 
1898, c. 541, § 4b. 30 Stat. 547 (U. S. Comp. St 1901, p. .3423), as amended 
by Act Feb. 5, 1903, c. 487, § 3, 32 Stat. 797 (U. S. Comp. St. Sur)p. 1911, 
p. 1494), to allège that a part of its business is within the statute, but 
the pétition must allège that to be its principal business. 

[Ed. Note.— For other cases, see Banliruptcy, Cent Dig. §§ 59, 113-118,^ 
125; Dec. Dig. § 81.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the Impérial Film Exchange, alleged bankrupt. 
Appeal from an order dismissing an involuntary pétition vacating an 
order appointing a receiver, approving a report of the master, etc. 
Affirmed. 

Waldo & Bail (G. E. Waldo, of counsel), for appailants. 
Luce & Davis (Seward Davis, of counsel), for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. [1] From what is shown in the record, outside 
the pleadings, concerning the business of the alleged bankrupt, it 
seems clear that its principal business was that of renting films for 
moving pictures and that it was not a corporation principally in trad- 
ing or mercantile pursuits within the meaning of the provisions of the 
bankruptey act as they existed when the pétition was filed. 

The Suprême Court has approved the définition of a "trader" as 
"one who makes it his business to buy merchandise of goods or chat- 
tels to sell again for the purpose of making a profit." And the Su- 
prême Court has also sald that a "mercantile pursuit" is trading in 
the larger sensé. Toxaway Hôtel Co. v. Smathers, 216 U. S. 439, 30 
Sup. Ct. 263, 54 L. Ed. 558. 

It seems too clear for argument that a corporation which leases 
moving picture films is not engaged in trading as above defined, and, 
indeed, in several récent décisions this court has held corporations 
outside the act whose business much more nearly approached trading 
than that of the alleged bankrupt. See Re Wentworth Lunch Co., 
159 Fed. 413, 86 C. C. A. 393, affirmed 217 U. S. 591, 30 Sup. Ct. 
694, 54 L. Ed. 895 ; Re Kingston Realty Co., 160 Fed. 445, 87 C. C. 
A. 406; Re Altonwood Park Co., 160 Fed. 448, 87 C. C. A. 409. 

[2] The only ground upon which the petitioners can possibly stand 
is that their pétition alleged upon its face the necessary jurisdictional 
facts and that they were not controverted. And, if the pétition werc 
sufficient, there would be much foundation for this contention because 
it appears that the corporation did not deny in its answer the alléga- 
tions concerning the nature of its business. 

The relevant averments of the pétition are thèse: 

"That the said Impérial Film Exchange, for the gréa ter portion of six 
months preceding the date of the flllng of this pétition, has been engaged In 
the business of selling and leasing moving pictures, films, machines, and 

•For other cases see same topic & S «dmbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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accessories for the exhibition of movlng pictures, and has tts principal p'.ace 
Of business at No. 44 West Twenty-Eighth street, borough. of Manhattan, 
city of New ïork. That the said Impérial Film Exchange Is not a wage 
earner, nor person engaged chlefly In farming or the tlllage of the soll, and 
Is not a national bank or bank Incorporated nnder the state or territorial 
laws, and yoiir petltioners further allège that the said Impérial Film Ex- 
change owes debts to the amount of $1,000 and over." 

Assuming that the business of selling moving picture films, ma- 
chines, and accessories is within the act, the difficulty is that it is not 
alleged that the principal business of the corporation was such seHing. 
It was not enough to allège that a part of the business of the corpora- 
tion was within the statute. It was necessary to allège what its prin- 
cipal business was. As said by the Suprême Court in Toxaway Hôtel 
Co. V. Smathers, supra : 

"It ma y hâve been engaged in doing two distinct klnds of business. But 
uniess this corporation was 'engaged principally' in mercantile pursuits it 
was not amena ble to the act." 

Taking the pétition as it stands, there is nothing to négative what 
appears to hâve been the fact that the principal business of the cor- 
poration was leasing picture films, although occasional sales were 
made. As already stated, there is no allégation that the corporation 
was "engaged principally" in a business which brought it within the 
bankruptcy act. 

For thèse reasons, it must be held that the corporation in question 
was not subject to be adjudicated a bankrupt, and that the District 
Court was without jurisdiction of the proceedings further than to dé- 
termine vyhether the corporation came within the act. Additional ju- 
risdiction could not be conferred upon it by any waiver or by any at- 
tempt of the parties to try immaterial issues. 

. The order of the District Court, in so far as it dismisses the péti- 
tion and vacates the order appointing a receiver, is affirmed. But such 
order in so far as it approves and confirms the findings and report 
of the spécial master is reversed; the District Court having no juris- 
diction to pass upon the subjects involved therein. 

Costs of this court are awarded to the appellee corporation. The 
corporation should also recover costs in the District Court, but should 
not recover such costs as grew out of its failure to raise and litigate 
the jurisdictional question. 



ASSETS COLLECTING CO., Inc., v. BARNBS-KIXG DEVELOP. 
MENT CO., Inc. 

(Circuit Court of Appeals, Second Circuit. June 18, 1912.J 

No. 245. 

FBAtTD (§ S6*) ^FALSÏ RePBESENTATIONS — LiABILITT. 

The complalnt, In an action agalnst a corporation to recover damages 
for false représentations made by defendant's agent as to the value of 
Its property, by which plalntifif was Induced to buy stock of défendant 
and pay par therefor when It was in fact of llttle or no value, Is not de- 

*For otber cases ses samctnpic & i mumbbb Id Dec. & Am. DlgS; 1907 to date, & Bep'T Indexes 
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murrable on the ground that a reeovery would enable plaintiff to ac- 
quire the stock for less than its full par value In violation of tbe rights 
of creditors of défendant and its other stoclîholders, where it does not 
appear from such complaint that plaintltt was an original suhscriber for 
the stock, or that it had not been once fuUy paid for, or that there were 
any creditors or other stoekholders. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. §§ 31, 32; Dec. 
Dig. $ 36.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at lavv by the Assets Collecting Company, Incorporated, 
against the Barnes-King Development Company. Judgment for de- 
fendant, and plaintiff brings error. Reversed. 

This cause cornes hère upon appeal from a judgment dismissing the com- 
plaint of the plaintiff in error who was plaintiff below. 

Plaintiff is the assignée of Arthur P. Heinze, and the action Is brought to 
recover for false représentations as to the value of defendanfs mining prop- 
erty. l'hese statements it is averred were made by one Fischer, an agent 
of défendant, knowing them to be false ; and in reliance upon them Heinze 
bought 25,000 shares of defendanfs stock, paying to the agents of the de- 
fendant, for sald défendant, the full par priée of $5 per share. It is fur- 
ther averred that the stt.uk was then worthless and that at the time of 
bringing suit it was worth $97,000 less than Heinze paid for it For this 
sum judgment is asked against défendant. 

Richard S. Harvey (Ferdinand E. M. Bullowa and Emilie M. Bul- 
lowa, of counsel), for plaintiff iri error. 

Chadbourne & Shores (A. J. Shores, of counsel), for défendant in 
error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). Is- 
sue was joined, the cause came on for trial before a jury, and some 
testimony was put in by plaintiff. Defendant's counsel then con- 
tended that the complaint was demurrable and asked the court to hear 
him on that proposition. To this the court agreed and, ^fter hearing 
argument, sustained the demurrer andi dismissed the complaint. In 
conséquence the record in this court contains none of the testimony. 
The answer is printed, but, since the cause was disposed of on demur- 
rer to the complaint, its averments are not to be considered. 

The theory upon which the complaint was dismissed is apparently 
this : A subscriber to the stock of a corporation assumes certain ob- 
ligations. One of thèse is that full value shall be paid for the stock 
so subscribed for, either at the outset or from time to time, as called 
for. The creditors of the company are entitledi to hâve full payment 
made for ail stock subscribed, if it be necessary to secure their claims. 
The other stoekholders are entitled to hâve ail stoekholders treated 
alike, so that full payment shall not be required from some and part 
payment only from others. It is further contended that, when a sub- 
scriber shall hâve paid for his stock in full, he may not thereafter, on 
some theory that he was deceived as to its value by false reports of 
the company, recover back part of what he has paid and still retain the 

•For otlier caseï aee same topic & l nvmbsb In Dec. & Am. DigB. 1907 to date, & Rep'r Indexe! 
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stock. To do so would be in effect to give him hîs stock as full paid, 
when in reality he had only paid for it in part. 

The difficulty in tliis case arises from uncertainty as to the facts 
to which it is sought to apply this theory. It is to be regretted that 
the plaintiff was not allowed to complète his proof, so that it could 
be seen whether the situation was as indicated above, or was materi- 
ally différent. 

It not infrequently happens that the whole or a large part of the 
stock of a corporation is issned for property. When this.is done, 
honestly, in good faith and on a fair valuation, the stock thus issued 
is full-paid stock, thereafter nonassessable, except in states where there 
is some provision for additional assessments to pay debts. It also 
often happens that the persons who hâve thus subscribed for stock and 
hâve paid for the same by giving property for it, instead of cash, will 
donate to the corporation part of their full-paid stock, for it to sell 
and thus raise funds to conduct its business, hoping that thereby the 
value of what stock they do not thus contribute to the treasury will be 
enhanced. The stock which the corporation has thus received it may 
of course sell for what price it chooses, since full payment for it has 
once been made. If it can be shown that, in selling such stock, the 
corporation through its agents knowingly made false représentations 
of material facts, we know of no reason why the deceived purchaser 
may not maintain an action against the corporation to recover for the 
fraud practiced on him. The authorities on the briefs deal not with 
the purchaser at a sale of such stock, once lawfully issued, but with 
subscribers to an original issue of stock. 

Turning now to the complaint, which is the only record before us, 
we find nothing to show whether or not there are any creditors; for 
aught that appears défendant, save possibly for plaintifï's claim, may 
not owe a dollar to any one. For aught that appears, Heinze or his 
assignée andi Fischer the individual who, it is alleged, made the false 
représentations as defendant's agent, may be the only stockholders. 
As to the purchase the complaint allèges that, relying upon the false 
statements and induced thereby, Heinze did in December, IS^o, pur- 
chase 25,000 shares of the capital stock and pay therefor to the agents, 
promoters, and syndicate managers of the company, for the défend- 
ant above named, $125,000. This averment is entirely consistent with 
a sale by the company of stock once fully paid for and afterwards 
donated it to sell on the open market. We cannot, upon such a com- 
plaint, find that Heinze was subscriber for an original issue of stock, 
when there is no testimony to show it, and plaintiff's counsel in his 
brief insists that such is not the fact. The complaint is not demur- 
rable upon the ground that it does not set up facts sufficient to con- 
stitute a cause of action. 

Judgment reversed. 
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NGON KAY et al. v. UKITED STATES. 

(Circuit Court of Appeals, Second Circuit. June 20, 1912.) 

No. 223. 

Alibns (§ 32*) — Proceedings fob Depoktation of Chikese — Evidence Con- 

SIDEKED. 

The finding of a commissioner and District Court that évidence was 
insufflcient to sustain the clalm of Chinese persons tliat tliey were born 
in the United States afflrmed. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. §§ 84, 93-95; Dec. 
Dig. § 32.* 

What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. C. A. 538.] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Proceedings for déportation of Ngon Kay, alias King Kee, and 
Yik Jin, alias Yik Chung. From an order affirming the décision of the 
United States Commissioner deporting défendants, they appeal. Af- 
firmed. 

R. M. Moore (B. W. Berry, on the brief), for appellants. 
George B. Curtiss, U. S. Atty. (Harry E. Owen, Asst. U. S. Atty., 
of counsel). 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The contention of the appellants was 
that they were born in San Francisco in 1884 and 1886, respectively, 
and had ever since lived in this country — in California, Connecticut, 
and New York. One witness only was called, Wong Gett, who testified 
that he was their uncle; that he lived in San Francisco when they 
were born and for some years afterwards ; that he came to New York 
bringing the boys with him, their father having died and their mother 
having returned to China. He stated in détail the varions places where 
they had lived, giving dates, etc., and identified the défendants as being 
his nephews. Although the défendants were, as it is asserted, intelli- 
gent and able to speak English, they were not called to corroborate 
their uncle's statements as to their places of résidence after they were 
sufïiciently mature to préserve some memory of them. Nevertheless 
the testimony of the uncle given at the first hearing made out a prima 
f acie case. At an adjourned hearing, however, he was conf ronted with 
a sworn statement which he had made some years before and which 
materially contradicted his testimony as to his own movements. In 
this earlier déposition he stated that he first came to the United 
States March 14, 1880, landing at San Francisco where he remained 
only six weeks, then going to Boston and ever since living in Massa- 
chusetts, Rhode Island, Connecticut, and New York. In explanation 
of thèse discrepancies he testified that during some clan warfare in 
San Francisco there had been a murder committed, with which he had 

•For other cases see same topic & § numbek ic Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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nothing to do; that he was apprehensive he might get in tiouble with 
members of some hostile clan if it were known that he was living in 
San Francisco at the time of the murder ; and that for that reason he 
stated in his earlier affidavit that he remained in San Francisco only 
6 weeks after arrivai, instead of 10 years. He thus admitted his will- 
ingness to make a false statement under oath, if strong personal in- 
terest prompted him so to do. 

The commissioner who saw him and heard his testimony reached the 
conclusion upon such testimony, wholly uncorroborated, that the de- 
fendants' birth in San Francisco was not proved, and there is nothing 
which would warrant this court in overruling the iînding of the com- 
missioner and the District Court on that vital issue in the case. 

Appellants further contend that the commissioner erred in not grant- 
ing an application to allow them to put in further testimony, which 
application was made before any décision by the commissioner. The 
record is perhaps not as full as it might be, but as we understand it the 
narrative of events is as 'f ollows : 

The first hearing was had on November 5, 1910. It then appeared 
that one Wong L,on, uncle of the witness and great-uncle of défend- 
ants, with whom they at one time resided, was living at Hartford, 
Conn. 

The hearing was then adjourned to December 16, 1910, when the 
witness was confronted with the earlier statement above referred to. 
At the close of this hearing the case was submitted. Immediately 
thereafter — apparently within a day or so — it occurred to counsel 
that this great-uncle Wong Lon could probably corroborate the claim 
of the défendants that they were born within the United States. 
Thereupon counsel telegraphed to the commissioner to withhold dé- 
cision in order to allow him to subniit further évidence. Subsequently 
on January 7, 1911, counsel made an affidavit that Wong Lon was a 
material witness who would testify that he had known the défendants 
since their birth and was well acquainted with the place of their birth, 
He served a copy of this affidavit on the United States attorney with 
notice of a motion, to be made before the commissioner on January 
11, 1911, at 2 p. m., for leave to submit the évidence of Wong Lon. 
Manifestly the commissioner gave abundant time for défendants to 
make this application, because as the record shows the case was not 
decided until January 13, 1911. 

Exactly what took place on January llth the record does not dis- 
close. Whether counsel appeared in support of his motion, or whether 
he submitted it upon the notice and his own affidavit of what he had 
been told the witness would swear to does not appear. It may be as- 
sùmed, since no such affidavit is found in the record, that the applica- 
tion was not fortified by any sworn statement of the proposed witness, 
although he lived in Hartford and presumably was easily accessible 
during the three weeks which had elapsed after counsel concluded that 
he wished to call him as a witness. Ail that we find is that on Jan- 
uary 13th, "on reading and filing the affidavit (of counsel) and notice 
of motion for an order reopening the case," the motion was denied. 



A. B. DICK CO. V. HENKT S7 

The inference is tliat counsel had been given full opportunity to pré- 
sent whatever he could offer in support of the motion. 

Assuming the facts to be as set forth above, we are not satisfied that 
the commissioner erred in denying the motion. 

,The judgment is affirmed. 



'A. B. DICK CO. V. HENRY et aL 

(Circuit Court of Appeals, Second Circuit. May 9, 1912. On Rehearlng, 

May 20, 1912.) 

No. 135. 

Courts (§ 384*) — Cikcuit Court of Appeals — Détermination or Cause. 

Where f.acts hâve been stated by the Circuit Court of Appeals to tha 
Suprême Court as a basls for a question of law certifled for décision, it 
Is to be implied that the court bas found such facts, and, after the in- 
struction of the Suprême Court has been recelved, they will not be re- 
examined on the same record. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 1021; Dec. Dlg. 
§ 384.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the A. B. Dick Company against Sidney Henry 
and Margaret Henry. On motion by défendant, appellant, for rehear- 
ing. Denied. 

See, also, 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645. 

Hans V. Briesen, for Margaret Henry. 

Before COXE, WARD and NOYES, Circuit Judges. 

PER CURIAM. The mandate from the Suprême Court has not yet 
been received by the clerk of this court. Until it is filed in this court, 
we cannot make any order afïecting the merits of the case. 

A motion for an additional hearing has been submitted informally 
but without stating with sufficient definiteness what the new points 
are upon which a hearing is desired. 

If the surviving défendant desires to do so, in advance of receiving 
the mandate, she may submit a printed brief stating definitely what 
the new points are upon which she desires to be heard further and a 
short statement of the argument thereon; the brief to be filed with 
the clerk of this court on or before May 15, 1912. 

On Rehearing. 

COXE, Circuit Judge. We hâve carefully considered the brief pre- 
sented May 15th in support of the motion for a rehearing and hâve 
re-examined the record and the brief s filed at the original hearing. If 
the court had any doubt as to the other questions involved in the 
suit, it would not hâve certified the question of infringement to the 
Suprême Court. This would be implied in any case, but the certificate 

*FcX«tIier cassa see same topic t i mruSBB in Sec. & A m. DIgs. 1907 to date, & Rép'r Ind«x«a 
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sent to the Suprême Court expressly states that after hearing the ar- 
gurhents, "this court agreed as to ail the questions except one only, 
upon which it desires the instruction of the Suprême Court for the 
proper décision." 

The question being answered to the effect that the selling of the ink 
to Miss Skon constituted an infringement, there is nothing for this 
court to do but to affirm the decree in favor of the complainant. The 
death of the défendant, Sidney Henry, does not in any way affect the 
question now before the court. There is no doubt as to the liability of 
the défendant, Margaret Henry. The bill allèges that the "défend- 
ants, Sidney Henry and Margaret Henry, individually and as co-part- 
ners, trading as the Lineograph Company," sold ink in violation of the 
complainant's rights. The allégation that they were in partnership is 
not denied in the answer. Indeed, the défendant, Sidney Henry, tes- 
tified as f ollows : 

"X-Q. Who is assoeiated with j'ou in the business which you are doiug 
now, and hâve been dolng for some years past? A. My wife. 

"X-Q. Any one else hâve any interest in that business? A. No one. 

"X-Q. Are you and your wife in partnership? A. I am her manager. 

"X-Q. You mean that she is the proprletor of the business and that you 
Work for her? A. She owns it." 

There was no doubt in the mind of the court at the time of the cer- 
tification, and there is no doubt to-day, that the défendants were act- 
ing together as partners, and that the selling of ink was in the line 
of their business. The défendants hâve had the advantage, not usually 
accorded to litigants in patent causes, of a hearing upon the principal 
question involved, not only in the Circuit Court and in this court, but 
also in the Suprême Court of the United States. 

In the case of The Folmina, 173 Fed. 615, 97 C. C. A. 557, this court 
said : 

"That which we do now hold is that where facts hâve been found and 
stated to the Suprême Court as the basis for asklng its instructions, this court 
will not, after those instructions hâve been obtained, re-examine upon the 
identlcal évidence already consldered, controverted questions of faet which 
hâve been advisedly determlned and, applying this rule to the présent case, 
this court must décline to accède to the contention of the appellee that it 
reconsider the question." 

We see no reason for subjecting the parties to the expense of a re- 
hearing when, in our opinion, every question involved has been fully 
presented and decided in favor of the complainant. 

The motion for a rehearing is denied. 



SHELLEY V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. June 21, 1912.) 

No. 246. 

IntebnaI/ Revenue (§ 11*) — "Manufacture of Smoking Opium." 

The mère mixing of smoking opium with the residue of opium that 
has been smoked, and heatlng the same, is not a "manufacture of opium 
for smoking purposes" within the meaning of Internai Revenue Act Oct. 

•For otber cases see eame topic & § nvmbsb In Dec. & Am. Bigs. 1907 to date, & Rep'r Indexe» 
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1, 1890, c. 1244, §§ 36, 37, 26 Stat. 620 (U. S. Comp. St. 1901, p. 2226), Im- 
posing a tax on smoking opium and régula ting the business of its manu- 
facture. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 29, 
86-38; Dec. Dlg. § 11.» 

For other définitions, see Words and Phrases, vol. 5, pp. 4344-4346; 
vol. 8, p. 7716.] 

Noyés, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against Alfred Shelley. 
From a judgment of conviction, défendant brings error. Reversed. 
This cause cornes hère upon appeal from a Judgment of conviction of plaln- 
tlff In error upon two Indictments (whlch were Consolidated) charging Mm 
wlth unlawfully manufacturing opium for smoking purposes, contrary to the 
provisions of sections 36 and 37 of the Act of October 1, 1890, c. 1244, 26 
Stat. 620, 621 (U. S. Comp. St. 1901, pp. 2226, 2227). 

R. M. Moore, for plaintiff in error. 

Henry A. Wise, U. S. Atty. (John Neville Boyle, Asst. U. S. Atty., 
on the brief), for the United States. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Smoking opium is produced from crude 
opium by a process which we held in Marks v. United States, 196 Fed. 
476 (decided April 8, 1912), constituted a manufacture within the 
meaning of the statute. It appears that, when smoking opium has been 
produced, it may be smoked more than once. That is to say, the re- 
siduum left after a first smoking may be simply heated and smoked 
again. If to this residuum (known as yen shee) some additional smok- 
ing opium is added, each time it is reheated the process of resmoking 
may be continued longer. We are of the opinion that the mère mixing 
of smoking opium with the residue of opium that has been smoked 
and heating the same is not a "manufacture of opium for smoking 
purposes" within the meaning of the statute. The manufacture which 
the statute contemplâtes is complète when from the crude opium there 
has been produced the smoking opium, with which alone, as défendant 
contended, he operated, in its unsmoked and smoked condition. 

From an examination of the record it would seem that défendant 
was correct in contending that he used no crude opium, although occa- 
sionally a witness in answering some question uses the word "opium," 
without qualifying it as "crude" or "smoking." But if there was so 
much doubt on this point that it should hâve been sent to the jury to 
décide the question, then we think there was error in the refusai to 
charge that, if the jury found that défendant only mixed smoking 
opium with the residue which remains after smoking, his act was not 
a manufacture of opium for smoking purposes within the meaning 
of the statute. 

The judgment is reversed. 

NOYES, Circuit Judge, dissents. 

*For other cases see same topic & | numejeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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MOORE CARVING IMACH. CO. y. CLEMONS MACH. CO. 
(Circuit Court of Appeals, Second Circuit. July 2, 1912.) 

No. 247. 

1. Patents (§ 328*) — Validity and Infbingement — PoLiaiïiNG Machine. 

The Gale patent. No. 685,328, for a rubblng and pollshing machine 
having a pollshing belt and a reclprocatlng head pressing the belt to 
its work, was not antlclpated and diseloses patentable Invention. Clalms 
1 and 3 also held Infrlnged by a machine dlffering only In the means 
used for reclprocatlng the head. 

2. Patents (§ 328*) — Validity and Infeinoement — Polishin» Machine. 

The Tarnell patent, No. 743,608, for a pollshing machine, held not an- 
tlclpated, valid, and infrlnged. 

Appeal from the District Court of the United States for the Western 
District of New York. 

Suit in equity by the Moore Carving Machine Company against 
the Clemons Machine Company for infringement of two patents. 
Decree for complainant on one patent and for défendant on the other, 
and both parties appeal. Reversed on complainant's appeal, and af- 
firmed on defendant's. 

For opinion below, see 192 Ked. 122. 

Thls cause cornes hère upon cross-appeals from a decree of the District 
Court, Western District of New York. Complainant flled the usual blU in 
equity for infringement, declarlng upon two patents. The flrst is No. 685,- 
328 for a rubblng and pollshing machine, issued October 29, 1901, to H. P. 
Gale and subsequently asslgned to complainant. The second is No. 743,608 
for a rubblng and pollshing machine, issued November 10, ]903, to C. ï. Yar- 
nell, assigner to complainant. The district judge held the flrst patent valid, 
but found that défendants dld not Infringe the claiuis declared upon (1 and 
S). He further found that the second patent was valid and that defendant's 
devlce infrlnged its seventh claim, which is the only one in coutroversy. 
Bach side appealed from so much of the decree as was adverse. 

Paul & Paul (A. C. Paul, of counsel), for complainant. 
J. William Ellis, for défendant. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). [1] 
The Gale patent relates to pollshing machines in which the work is 
done by a polishing belt, whereby the belt can be readily adapted to 
work on the surface of the material which it is desired to polish or 
abrade. Some of the objects of the improvement are stated to be to 
provide a head to press a running polishing belt upon the surface to 
be polished; to balance the head on the machine so that its pressure 
can be instantly controlled by lever; to provide means whereby the 
head may be given a reciprocating motion lengthwise of the belt. 
Other stated objects of improvement are unimportant in the case at 
bar and need not be enumerated. The complainant's machine is ar- 
ranged as follows: Wheels are arranged at opposite ends of the 
f rame over which runs the polishing belt, usually a strong web carry- 

*For other cases see eame topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing the polishing or abrading material on its outer surface. One of 
thèse wheels is power driven, so that the lower stretch of the poHshing 
belt is carried continuously in the same direction, and the wheels are 
so far apart that the upper and lower stretches of the belt would 
normally run horizontally. The article to be polished is placed upon 
a carriage which is adjustable so as to bring the surface to be polished 
into contact with the polishing belt ; when once the surface is brought 
to a proper position, the carriage ceases to move, and the article 
remains where it has been placed until it is moved laterally by hand 
so as to bring another segment of its surface into contact with the 
belt. In order to press the belt into contact with the article to be 
polished, a so-called "headi" is located within the space between the 
upper and lower stretches of the belt. It is connected to a guide bar 
on which it slides, so as to hâve a reciprocating motion, in the di- 
rection of the running belt or reverse thereto. The patentée states 
that, by having a curved guide bar, a curved reciprocating motion may 
be imparted to the head if desired. This head is also (through the 
guide bar) connected with a rod, which is so arranged that by means 
of a lever the rod, bar, and head may be depressed thus forcing so 
much of the belt as the head contacts with below its normal running 
line. This increases the friction between the surface and the belt; 
the amount of pressure may be regulated by the operating lever. 
Apparently this is a désirable feature which is accomplished by the 
extent to which the belt is pinched between the top of the work pièce 
supported on the carriage and the reciprocating head on the other side 
of the belt. The claims in controversy are : 

"1. In a rubbing and polishing macliine, a rubblng or abrading belt suit- 
ably mounted for running the same, a reciprocative head having means for 
pressing said belt to its vvoi'k." 

"3. In a rubbing and sandpapering machine, an abrading or polishing belt 
having suitably-mounted puUeys for running the same, a head reolproca- 
tively mounted within said belt to worlc from the center eut eaeh way press- 
ing said belt to its work." 

As thus stated the combination of old parts is seen to be a simple 
one, but it is novel, so far as the record discloses. A careful ex- 
amination of the prior art shows that complainant's counsel is justified 
in making the statement, found in his brief, that: 

"The Gale patent is absolutely the first in the art to provide a sanding 
and polishing machine having a rubbing or abrading belt with a reciprocating 
head arranged within the ' belt, and means pressing the head against the 
back slde of the belt and thereby pressing the belt to the work." 

Reciprocation of the head seems to be a désirable feature; irre- 
spective of the expert's comments upon it, the Patent Office found 
in it sufficient to induce the issue of the patent, and défendant em- 
ploys this feature, although the use of a nonreciprocating head would 
at once put his device outside of the scope of the claims. 

In defendant's machine we find the polishing belt running over 
puUeys one power driven, always in the same direction ; the pulleys 
are so far apart that normally the lower stretch of the belt would 
run on a horizontal plane. Located within the belt is a head, which 
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opérâtes to press down that portion of the lower stretch with which 
it contacts so as to bring it into close frictional contact with the sur- 
face to be polished. This head reciprocates by shding on a guidebar, 
working outward from the center each way pressing the belt to its 
work. The guidebar of défendant is not connected with a rod ar- 
ranged to be operated vertically by means of a lever. The guidebar 
is fixed having no vertical motion. In- order, however, to secure the 
relative motion of head and carriage by means of which the belt is 
pinched between head and working surface, the carriage is arranged 
so that it may, by means of a lever, be raised or lowered, thus in- 
creasing or decreasing pressure at the working surface, precisely as 
it is increased or decreased in the device of the patent. This reversai 
of motion between two parts, one of which remains fixed while the 
other advances or recèdes, is a well-recognized form of equivalency 
and will not avoid infringement unless there is something in the record 
which requires the claims to be so narrowly construed that even this 
slight change will be sufScient to take a device, in other respects 
identical, out of the scope of the claim. 

We do not find anything in the record which constrains to so 
narrow a construction. As originally filed, claims 1 and 3 called 
merely for "a head" to press the belt to its work. They were rejected 
and three prior patents were cited: Huseby, No. 637,121, November 
14, 1899; Totman, No. 348,177, August 24, 1886; Morris, No. 29,293, 
July 24, 1860. In each of thèse there is a head located within the 
belt. In Huseby this head is spring-pressed downward; the pressure 
of the springs may be varied by turning nuts, and when once so reg- 
ulated remains constant tmtil the nuts are again turned; there is no 
régulation of pressure while the machine is working by means of a 
head movable vertically by means of a lever. In Totman there is a 
head within the belt, which has such a vertical movement as will ad- 
just it to variations in the position of the surface being operated upon, 
such as may be caused by différences in the thickness of panel, but 
has no means of regulating pressure of the head at the will of the 
operator while the machine is running. In Morris an elastic roller 
is located within the polishing belt and is provided with means for 
raising and lowering it from or towards the lower stretch of the belt. 
But neither in Morris nor in the other two patents is there any recip- 
rocating head. In conséquence, as soon as Gale modified his claims 
by limiting them to a reciprocating head, his patent was issued. 
■ Two other patents are relied upon by défendant. In Hess No. 412,- 
616 the patentée provides a hand implement, entirely disconnected 
from any machine which is operated by hand. The operator takes 
this implement and places it within the loop of a belt, and then by 
grasping the two handles he uses it as a means for holding the abrasive 
surface of thè belt against the work pièce. There is nothing in this 
which calls for any modification of the claims of the patent in suit. 
The only remaining patent to be considered is Clark No. 570,866. The 
machine shown in this patent provides a pair of tongs in which a tube, 
such as a portion of a bicycle frame, may be gripped and held without 
being rotated, A polishing belt is wrapped partially around the tube 
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thus held by the tongs, and as said belt is driven the guide pulleys, by 
which the belt is held against the tube, are moved by oscillating the 
plate upon which they are mounted, so that the position of the belt is 
changea and it is caused to come in contact with every portion of the 
stationary tube which is being polished. The guide pulleys operate 
against the inner side of the polishing belt, and by thus pulling against 
it they cause another part of the belt to press against the work. But 
we cannot concur with the District Judge in the conclusion that the 
Clark patent requires a construction of the patent in suit which would 
confine it to a device where there is a "guide bar on which the head 
travels vertically to press the belt to the material operated upon." 
The Clark patent has no head which presses the belt to its work, 
pdnching the belt between the head and the work ; nor is there 
any reciprocation of the head. The belt no doubt yields some- 
what when the work-piece is pressed against it as did the spring- 
pressed head in Huseby; but there is no relative movement between 
the holder for the work-piece and the oscillating plate which carries 
the guide pulleys. Certainly if Clark's was a junior patent, it could 
on no reasonable theory be held to infringe the Gale device or that of 
défendant. Clark's device may very well necessitate a construction of 
claims 1 and 3 which will restrict them to a machine which opérâtes 
by pinching the polishing belt between the head and the working face, 
but it is in precisely that way that defendant's device opérâtes. We 
are of the opinion that such device infringes claims 1 and 3. 

[2] In the Gale patent the reciprocating head may be set to hâve 
a predetermined length of throw, but that length cannot be varied 
during opération; to do so the machine must be stopped and readjust- 
ment effected. It is désirable to hâve the head adjustable during opéra- 
tion. Thus, if a round table-top is being polished, a short throw only 
is required when work begins at the side of the table-top; a longer 
throw is required as the polishing belt reaches the center, and there- 
after the length of throw may be again reduced. Yarnell improved 
the Gale machine by so arranging the head and connected parts that 
the throw, or stroke, of the head could be regulated by the workman 
while the machine was running and doing work. The seventh claim 
of his patent reads as follows : 

"7. The combination in a rubbing and polishing machine, with a polishing 
belt, of a reciprocating head arrangea to engage said belt and press it to its 
work, suitable mechanism for reciprocating said head and nieans for regulat- 
ing the throw of the head without stopping the machine substantially as 
described." 

Yarnell was the first to adopt such means in machines of the type 
under considération. We concur with Judge Hazel in the conclusion 
that this claim is valid and is infringed by the device of défendant. 
It seems unnecessary to add anything to his discussion of the question. 

The decree is reversed, with costs of this appeal to complainant, and 
cause remanded, with instructions to decree for complainant in con- 
f ormity with' the views expressed in this opinion, with costs. 
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SUNDH ELECTRIC CO. T. INTERBOROUGH RAPID TRANSIT CO. 

(Circuit Court of Appeals, Second Circuit. July 8, 1912.) 

No. 201. 

1. Patents (§ 127*) — Validity — Priob Patent ob Publication — Pkiob In- 

vention. 

A later patent was not in ttie prior art, so as to invalldate a patent 
in suit as a prior patent or publication, althougli it was granted on an 
earller application; but it may be proved by compétent évidence that 
the later patentée was the original and flrst inventor by being the first 
to both conceive the invention and reduce it to practlce, and such prior 
invention may be shown by bis prior application, where there is no évi- 
dence to carry the invention of elther patentée back of the date of hls 
application, provided the invention of the patent in suit and of such 
application is the same. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 179, 180; Dec. 
Dig. § 127.*] 

2. Patents (§ 328*) — Validity — Pbiob Invention — Electeic Conteolleb. 

The Sundh patent. No. 733,564, for an electric eontroUer, held vold on 
the ground that the patentée was not the original and flrst inventor of 
the device patented. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Sundh Electric Company against the Interbor- 
ough Rapid Transit Company. Decree for complainant, and défend- 
ant appeals. Reversed. 

Thls cause cornes hère upon appeal from a decree granting injunction and 
accounting in a swlt in equity for infrlngement of a patent. The patent is 
No. 733,564 granted July 14, 1903, to August Sundh, complainant's assigner, 
for an electric controHer. The clalms with whicli this appeal is concerned 
are: 

"1. An eleetro magnet, an armature therefor, a shaft, means for rotating 
said shaft controlled by said armature, a circult-closing lever, a contact- 
terminal in the path of said lever, and a cam on said shaft eonstructed to 
move said lever to close circuit at said terminal. 

"2. An eleetro magnet, an^armature therefor, a shaft, means for rotating 
said shaft controlled by said armature, a circult-closing lever, a contact- 
terminal in the path of said lever, and a cam on said shaft eonstructed to 
move said lever to close circuit at said terminal and to retain said lever 
in said closed position when the rotation of said shaft is arrested. 

"3. An eleetro magnet, an armature therefor, a shaft, means for rotating 
said shaft controlled by said armature, a plurality of circult-closing levers, 
a plurality of contact-terminals in the path of said levers, and cams on 
said shaft eonstructed to move said levers to close circuit at said terminais ; 
the aforesaid parts being tlmed and eonstructed to operate said levers to 
close said circuits successively. 

"17. The combination with the solenoid 13, and its movable core, of the 
rotary shaft 30, gearing between said core and shaft for causlug rotation 
of said shaft by said core, pivoted circuit-closing levers 4S, W, 50 and cams 
5.'i, 55, 56 on said shaft ; the said cams being eonstructed successively to op- 
erate said circuit-closing levers 48, 49, 50. 

"18. The combination with the solenoid and its movable core, of the 
j'otary shaft SO, gearing between said core and shaft for causing rotation 
of said shaft by said core pivoted levers 48, 49, 50 and 02, cifcuit terminais 
In the path of said levers and cams 54, 55, 58 and 7.) on said shaft ; the 

'For other cases see same toplc & § numbek la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sald levers and cams being constructed and timed so that said levers 54, 55, 
and 56 are suceesslvely actuated by said cams to close circuit and the lever 
62 to open circuit" 

Arthur B. Seibold and W. Clyde Jones, for appellant. 
William B. Whitney, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (af ter stating the facts as above). An 
electric controller is a device for regulating the amount of current de- 
livered to a machine which such current opérâtes. When, by closing 
a circuit the current is turned on, it is désirable that its entire force 
should not become operative at once at the working point. Therefore 
in the circuit there are placed one or more résistance coils, which re- 
duce such force until they are eut out by the closing or opening of 
other circuits, usually in succession. A familiar instance is the hand- 
operated controller on a trolley car where the driver moves a lever 
over successive contact-points, thereby gradually increasing or reduc- 
ing current. It is often désirable to hâve the controller automatic. 
Thus in the case of a water-tank on the roof of a building which is 
fed by an electrically operated pump, there will bc a device which will 
close circuit and set the pump going when the water sinks to a deter- 
mined level, and which will open circuit and stop the pump when the 
water reaches another determined level. The current thus automatic- 
ally turned on or off is regulated by a controller, also automatically 
operated at the proper times. The varions parts which are combined 
to produce thèse results, independent circuits, solenoids, contact-ter- 
minals, shafts, gearing, cams, levers and what not are old and well 
knoWn in the art. 

Judge Hazel quoted from a description of the patented device a suf- 
ficiently full spécification of its parts and their opération, which reads 
as foUows: 

"Brlefly stated, the throw of a hand swltch closes the circuit through the 
upper wlnding of a double solenold, which, when energlzed, draws up its 
core and closes the main switch In the motor circuit and thereby starts 
the motor, wlth ail the résistance In the circuit. At the same time the lower 
wlnding of the solenold Is energlzed, and, drawlng up Its core against the 
retardlng action of a sash-pot, by means of a rack eut along the back of 
the core and meshlng wlth a plnlon on a cam-shaft, causes the rotation of 
the shaft, whose cams act suceesslvely on the arms of a séries of piroted 
lever swltches, making 'butt' contact wlth a séries of flxed contact-terminals, 
to close thèse swltches one after another, and thereby short-circuits and cuts 
out step by step the sections of résistance (and wlth the last section the 
séries field wlnding of the motor), and gradually brings the motor from rest 
up to a condition of full speed, fi'lnally, the last cam on the shaft to op- 
erate throws open a normally closed lever swltch in the circuit of the lower 
solenold wlnding and cuts out that wlnding; but its core Is held In Its 
elevated position, at the top of its upward movement, by the upper solenold 
wlnding, and in tum holds the camshaft so that Its cam wUl maintain the 
swltches in position, the résistance swltches closed and the solenold circuit 
swltch is open. When It is deslred to stop the motor the hand-switch is 
opened ; whereupon the core of the lower solenold wlnding drops by gravlty, 
rotatlng tîie cam-shaft back to its initial position and allowing a sprlng to 
close the solenold circuit switch and the résistance swltches to fail back to 
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open position by gravity, and thea tlie core of tlie upper solenoid windlng 
drops.'' 

The conclusion we hâve reached upon the whole case makes it un- 
necessary for us to discuss the détails of the structure. We may 
State, however, that besides the particular combination or combina- 
tions covered by the claims above cited,. the patentée also showed the 
same combined with a "magnetic snap action," so-called in the briefs, 
which preventedl sparking between levers and circuit-terminals, which 
snap-action is not covered by thèse claims, is not employed by défend- 
ant and need not be discussed. It is unnecessary also to review the 
prior art. Judge Hazel's opinion may be consulted for a sufficiently 
full résumé of its disclosures. He held that none of the pfior patents 
were anticipatory, in which conclusion we concur. He stated the cru- 
cial question in the case as follows: 

"Dld it Involve invention at tlie date of the Sundli application to gear 
the electro magnetic engine in the form of a solenoid, having a core and 
dash-pot, to the cam shaft of the lever to make butt contacts with the co- 
operating flxed contact (circuit) terminais in such a way as to start the motor 
and move the levers suceessively?" 

In his conclusion that this question should be answered) in the af- 
firmative and in the reasoning by which he reached such conclusion 
we also concur. 

[1] Among the patents introduced by défendant was one to Ihlder, 
No. 742,031, which, as was said by the Circuit Court, "so closely re- 
sembles the Sundh patent in suit that the supposition arises that both 
Ihlder and Sundh were engaged at the same time in solving the prob- 
lem and each invention performs substantially the same function." If 
either of thèse devices were in the prior art, there would certainly be 
no invention in devising the other. It was held, however, that this 
patent was not in the prior art. Such holding was correct. The 
chronological séquence of events is as follows: 

June 10, 1902, Ihlder application filed. 

March 16, 1903, Sundh application filed. 

July 14, 1903, Sundh patent issued. 

October 20, 1903, Ihlder patent issued. 

No testimony carried the date of either invention back of the date 
•of filing application. The nature of the défense of prior art is suc- 
cinctly expressed in section 4920, U. S. Revised Statutes, subdivision 
third : 

"That It [the device of the patent] has been patented or described in some 
prlnted publication prior to his [the patentee's] invention or discovery thereof , 
or more than two years prior to his application for a patent therefor." 

Ihlder's device was certainly not patented before Sundh's invention, 
which was completed by réduction to practice on the day the latter 
filed his application. Nor was Ihlder's application, although it com- 
pleted his invention by reducing it to practice on the day such applica- 
tion was filed, a "publication" within the meaning of the statute, be- 
cause it remained unpublished in the secret records of the Patent Of- 
fice until after Sundh's application had been filed. The Ihlder patent, 
therefore, was no part of the prior art. 
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It is contended, however, that the court erred in not sustaining a 
separate défense based upon the Ihider patent, viz., the défense enu- 
merated in the fourth subdivision of section 4920, U. S. Rev. Stat. (U. 
S. Comp. St. 1901, p. 3395) : 

"TTiat [the patentée] was not the original and flrst inventer or discoverer 
of any material and substantlal part of the thing invented." 

This is a separate and distinct défense from the third one, and 
while évidence is not admissible to carry back the date of a later pat- 
ent, by showing that application for it was filed earlier, the fact that 
the person who took out such later patent was himself the original 
andl first inventer of the invention in controversy earlier than the 
plaintiff may be proved, as any other fact is, by compétent proof. 
Barnes Automatic Sprinkler Company v. Walworth Mfg. Company, 
60 Fed. 605, 9 C. C. A. 154; Diamond Drill Machine Company v. 
Kelly Brothers (C. C.) 120 Fed. 295. The varions authorities cited in 
Judge Hazel's opinion and on the brief of appellee are concerned 
wholly with the other défense, prior patenting or pubHcation. 

[2] That Ihider invented the device of his patent as early as June 
10, 1902, the date when his application was filed, is established by the 
record. Invention involves two things^the mental conception and 
the application of that conception to the production of a practical re- 
suit. So long as there is merely the mental conception and such mem- 
oranda of it as are intelligible merely to the inventer, his invention is 
not complète. When, however, he actually constructs the device he 
has planned, either fuU size or in model, and the structure is found to 
work as expected, he has reduced the invention to practice. It is then 
complète. It is further settled by authority that, even though he may 
not build a machine or a model, he reduces his invention to practice 
when he files with the Patent Office an application containing spécifi- 
cations so careful, exact, and complète that a man skilled in the art 
can, by foliowing their instructions, produce a machine which will 
meet the description and produce the results which the application as- 
serts it will. Bâtes v. Coe, 98 U. S. 31, 25 L. Ed. 68; Porter v. Lou- 
den, 23 Wlash. Law Rep. 689. 

In order to maintain this fourth défense it must, of course, appear 
that the invention of the patent in suit and the invention of the prior 
application are the same. Thus in Diamond Drill Company v. Kelly, 
supra, the patent in suit dealt with a beltfastener, the prior applica- 
tion with a bed-spring. That court held that even though it should be 
found that thèse were analogous arts, and that the présence of either 
in a prior field of art left no room for invention in the production of 
the other, it could not be said that both had invented the same thing. 
But it does not follow that the two devices must be Chinese copies of 
each other to warrant the application of this particular défense. 

It must be remembered that the spécifications include a magnetic 
snap-action which is not présent in def endant's structure. In order to 
maintain this suit complainant must establish the proposition that be- 
sides disclosing the invention of the controUer described, with the 
snap-action, he also disclosed the invention of the controller without 
198 F.~7 
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the snap-action. This contention we think he has made eut, and in 
dtetermining whether he or Ihlder was the original and first inventer 
the invention to be considered is the one without the snap-action. Ihl- 
der has no snap-action. 

Moreover, minuter détails, which are susceptible of variation with- 
out affecting the novel combination of Sundh, are not to be considered 
as essential (in the particular form shown in the spécifications and 
drawings) to his invention. If they were, there would be no infringe- 
ment, because defendant's device is not a Chinese copy of the device 
shown in the spécifications and drawings of the Sundh patent. 

Comparing the devices of Sundh and Ihlder we find in both a sole- 
noid engine with its core and dash-pot combined with a switching 
mechanism comprising a cam plate having cams which co-operate 
with butt contact switch levers. The cams are moved in Ihlder by 
reason of the circumstance that they project from a cam-plate which 
is itself connected to a continuation of the core of the solenoid; in 
Sundh the cams are moved because they are attached to a rotating 
shaft which itself gears in a ratchet on the core and rotâtes as the 
core ascends. The cams of both are so arranged as to their bearing 
surfaces as to produce successive movements of the switch levers. In 
Ihlder this successive movement is of pairs ; in Sundh it is of single 
parts — an immaterial différence. It is not necessary to go into détails 
of the mechanism. The substantial invention of each patent is the in- 
vention set forth in the claims when such daims are construed in the 
light of the spécifications. We may best compare the third claims of 
both patents. 

Sundh. Ihlder. 

"3. An electro magnet, an armature "3. In a switch, the combination of 

therefor, a shaft, means for rotating a plurallty of contacts, a plurality of 

said shaft controUed by sald arma- contact arms provlded with contacts 

ture, a plurality of circuit-closing lev- co-operating therewith, and means for 

ers, a plurality of contact-termlnals suceesslvely actuating sald contact- 

in the path of sald levers, and cams arms, said means consistlng of a 

on said shaft constructed to move movable metnber provlded with bear- 

said levers to close circuit at said surfaces of varying length upon 

terminais ; the aforesald parts being which the contact-arms are adapted 

timed and constructed to operate sald to bear, and electro magnetlc means 

levers to close said circuits sucées- for actuating said member, for sub- 

sively." stantially the purposes set forth." 

Each of thèse claims reads with great précision upon the devices 
of both patents. Since both were pending in the Patent Office at the 
same time, interférence shouldl hâve been declared. Complainant 
urges the nonaction of the Patent Office as an argument in favor of 
the proposition that it must hâve been held by the officiais that there 
were patentable différences between the two structures which made 
interférence unnecessary. There seems to us to be such identity that 
we can account for the failure to déclare interférence only on the the- 
ory of oversight. If the claims of the Sundh patent are to be con- 
strued as covering an invention so broad as to include defendant's de- 
vice^and we think, in view of the prior act, that they may be so con- 
strued — ^then the invention they cover was reduced to practice by Ihl- 
der's application of June 10, 1902, and complainant cannot maintain 



AMERICAN STKEET TXUSHING CO. V. D. CONNOIiT BOILEK CO. 99 

tins suit, because it has been shown that he was not the original and 
first inventor of that invention. 

The decree is reversed, with costs, and cause remanded, with in- 
structions to dismiss the bill, with costs. 



AMERICAN STREET FLUSHING CO. et al. t. D. CONNOLLIC 
BOILER CO. 

(Circuit Court of Appeals, Second Circuit June 27, 1912.) 

No. 243. 

Patents (5 328*) — Validitt and Ikfkingement — Street Fltjshino Ma- 
chine. 

The Ottofy patent No. 795,059, for a street flushlng machine, neia not 
antlcipated, valid, and Infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the American Street Flushing Company and oth- 
ers against the D. ConnoUy Boiler Company, impleaded. Decree for 
complainants, and défendant appeals. AfSrmed. 

E. L,. Thurston and C. P. Byrnes, for appellant 
J. S. Wooster and C. V. Edwards, for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. This patent was first examined and 
prior art exhaustively discussed by the Court of Appeals for the 
Eighth Circuit, which sustained its validity and construed its claims 
giving full weight to the proceedings by way of amendment in the 
Patent Office. St. Louis Street F. M. Co. v.' American Street E. M. 
Co., 156 Fed. 574, 84 C. C. A. 340. _ In the cause at bar (F. R.), 
Judge Hazel followed this earlier décision, but himself discussed the 
various issues and found that the machines of défendant infringed the 
claims as so construed. We fully concur in his reasoning and conclu- 
sions. The additional patent, Beckwith 554,168, adds nothing material 
to the showing of the prior art. The nozzles of défendant s machine 
may be so adjusted that a considérable part of the stream wiU strike 
the pavement at an angle so sharp as to dig out the filling material 
from between the blocks or bricks, if used on a pavement thus con- 
structed; but it is not so arranged that it can act only in that way. 
It is readily adjustable so that much the greater part of the stream — 
75 per cent, or more — will operate just as it does in the patented struc- 
ture. We do not think infringement is avoided by applying some 
small fraction of the stream discharged somewhat differently. It seems 
unnecessary to add anything to Judge Hazel's discussion of the case. 

Decree is affirmed, with costs. 

•For other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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LORAINE DEVELOPMENT CO. v. GENERAL ELECTRIC CO. 

(District Court, N. D. New ïork. July 22, 1912.) 

1. Patents (§ 165*) — Constkuotion and Validitt — Sufficienct oï Claims. 

However valuable, ne'v, and novel the actual discovery and Invention 
of a patentée, and however accurate the disclosure and description there- 
of In the spécification of his patent, he must claim it, or It is deemed 
abandouéd to the public. Wîule that construction should be given to a 
claim which will uphold it, if it can be done without doing violence to 
the la,nguage used, It Is net sufflcient to uphold a claim that the court 
can see that the patentée Intended to cover his real Invention by the lan- 
guage used, when in fact he did not. 

[Kd. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
i 165.*] 

2. Paients (§ 246*) — Infbingement — Combinations. 

If a patentée Introduces an unnocessary élément Into his claim for his 
Invention, another, who discovers that such élément is unnecessary or 
supertluous, and therefore does not use it, is not an infringer, although 
he maljes a structure otherwise Identical with that of the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. | 387; Dec Dig. 
§ 246.*] 

8. Patents (§ 328*) — Validitt and Infbingement — Abc Lamp. 

The Carbone patent, No. 975,935, for an arc-lamp globe, speeially 
adapted to the use of impregnated carbons, claims 1 and 3, which cover 
a globe "divlded into a piurality of superposed chanibers by snitable 
configuration of the walls," the middle or lighting chamber having a 
transparent wall, which surrounds the arc closely, so that the heat will 
prevent the condensation of the gases therein and their deposlt on the 
globe to obscure the llght, an upj)er or condensation chamber for such 
gases, and a lower or settling chamber, contemplâtes a physical sépara- 
tion of the chambers by the configuration or contraction of the globe, 
and, while not anticipated and valid, such claims are not Infringed by a 
globe of conical shape with ctraight walls, without contractions or other 
configuration to divide it into chambers. 

In Equity. Suit by the Loraine Development Company against the 
General Electric Company. On final hearing. Decree for défendant. 

C. P. Goepel, of New York City, Wm. G. Van Loon, of 'Albany, 
N. Y., and Théodore Swift, of Albany, N. Y., for complainant. 

Albert G. Davis, of Schenectady, N. Y., and A. D. Salinger, of 
Boston, Mass., for défendant. 

RAY, District Judge. This is a patent for new and useful improve- 
ments in arc-lamps and was granted November 15, 1910, to Tito Levio 
Carbone. The patent says that: 

"The présent invention relates to arc-lamps for long lighting hours, and 
has the object of Ueeping clean the part of the globe from which the light 
mainly issues, especially la case of the employment of Impregnated carbons." 

The patent then asserts: 

"The use of the flaming arc Is connected with the disadvantage of requir- 
Ing a globe or inclosure for the arc, and the vapors invariably given olï by 
the flaming arc of impregnated or other carbons yield deposlts whiçh cloud 
the transparent walls and tend to obscure tlie arc. Attempts hâve been 
inade to overcome this difflculty by utilizing the heat of the arc to set up 

'For otber cases see same topic & § numbeb In Dec. & Âm. Digs, 1907 to date, & Rep'r Indexes 
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a vlgorous circulation of the gases at tlie interior of the globe by providiiig 
a more or legs highly orgauized exterior circulatory systeru for the purpose 
of returning the gases which hâve been forced out at the top to the bottom 
of the globe. Thèse gases carry the vapors away from the arc and deposit 
the condensation products in the cooler parts of the circulatory System ar- 
ranged to receive them outside of the arc-inclosing globe itself. In such at- 
tempts as hav.e been made to carry out this arrangement, a number of dlf- 
ficulties hâve been encountered. For instance, some defluite construction 
must be employed for the purpose of returning the gases downwardly from 
the arc to the lower end of the globe. Thèse channels necessarlly obstruct 
the arc more or less and prevent it from delivering its full illuminating effeet, 
cutting down its efficiency and in some instances casting large shadows. 
ïhese difficulties are indepeudent of the complexity and elaborate structures 
that become necessary. The object of the présent invention is to eliminate 
thèse difficulties and attain the desired resuit in a more direct manner and 
by simpler and less expensive means." 

The patent then déclares that, as a resuit of much testing, means 
were devised whereby the desired resuit could be accomplished, and 
the circulatory System much simplified at the same time; that — 
"the necessity of any outside duct or duets for the return of the gases to 
the lower portion of the arc-space Is dispensed with and the whole stwic- 
ture simplified by reduclng the same to a single globe or inclosure which 
is provided wlth a plurality of chambers suitably connected." 

It then States that one embodiment of the invention, which has given 
excellent results, has three such chambers arranged one above the 
other, the middle chamber being transparent and containing the arc, 
which chamber, for the best light-emitting and distributing qualities, 
may be conical in shape with the walls brought preferably into more 
or less proximity to the arc, so as to better subserve the efforts of 
maintaining its surface f ree from deposits ; also, that it is thought the 
gases arisng around the upper électrode are cooled in the upper cham- 
ber and fumes deposited therein, and that the cooled gases flow along 
the outer part of the globe adjacent to the wall of the globe ; also, that 
the beat adjacent the arc would be sufficient to prevent the deposit 
of the fumes, at that part of the globe, meaning, but around the lower 
électrode the fiow of gas would be slow enough to permit suspended 
particles to fall in the lower chamber. The patent also states that 
excellent results hâve been obtained when a space has been provided 
both above and below the arc, and that when either space was omitted 
the deposit would encroach on and partially obscure the light-emitting 
wall of the globe surrounding the arc. The patent then states that 
as a means of securing a clear line of démarcation of the deposits and 
preventing their encroachment upon the transparent wall immediately 
surrounding the arc a change of angle or inclination of the wall of 
the globe with respect to the arc or gênerai alignment of électrodes 
is found effective and an inner ridge or contraction will accomplish 
this resuit. This, of course, means a break or change in the gênerai 
line of the wall of the globe at the point or points where it is sup- 
posed the deposit will end. I doubt not that an actual contraction of 
the glass forming the wall of the globe was contemplated. The patent 
says, however, that — 

"a clear line of démarcation is not in ail cases necessary, and any means 
of conflning to a greater or less extent the deposits will fulfil the conditions ; 
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the necessary feature being an organization whereby the phenomenon of diffu- 
sion opérâtes to carry the vapors produced at the arc away from the llght- 
emlttlng wall before they are condensed and the oxides or other solids de- 
posited." 

The patent then explicitly states : 

"The présent invention consista In providing a separate chamber for tbei 
are by forming a séries of oircular contractions in the glohe, so that it is 
dlvided Into several superposed chambers." 

The office and function of this is thus described; 

"By this devlee the beat of the arc is concentrated in the mlddle member, 
but at the game time the walls of the middle chambers are protected by 
their conical shape agalnst décomposition, and can therefore be arranged 
closer to the arc than was possible hitherto. The advantage of this arrange- 
ment is that no gases are condensed on the walls of the middle chamber in- 
closing the arc." 

The patentée shows several forms of globes according to his in- 
vention, but says : 

*'It will be understood that the globe may take a great many dIflEerent 
forms without departing from the spirit of the invention." 

The claims in issue read as f ollows : 

"1. An arc-lamp globe specially adapted to the use of impregnated car- 
bons, and dlvided into a plurality of superposed chambers by sultable con- 
figuration of the walls, the middle chamber havlng a transparent wall sur- 
roundlng the arc closely for preventing the gases produced by the arc from 
condensing on said walls. ♦ ♦ ♦ 

"3. An arc-lamp globe specially adapted to the use of impregnated car- 
bons, and dlvided into a plurality of superposed chambers by suitable con- 
figuration of the walls, the walls of the middle chamber surrounding the 
arc as closely as possible, the said walls consisting partly of glass and partly 
of métal." 

It is évident that claim 1 calls for (1) an arc-lamp globe, which (2) 
is divided into a plurality of superposed chambers by suitable con- 
figuration (shaping) of the walls ; the middle chamber having a trans- 
parent wall which surrounds the arc closely. The function of this 
particular chamber is not only to allow the light to shine through, but 
to prevent the gases produced by the arc from condensing on the walls, 
of such chamber. We understand from the spécifications that the 
walls of this middle chamber surround the arc closely, so that such 
walls may be heated and thereby prevent the condensation of the gases 
in that chamber. We also understand from the spécifications that the 
globe is divided into so-called chambers by a suitable configuration of 
the walls thereof, to the end that there may be a clear line of démarca- 
tion between the lighting chamber and the one above and the one 
below, which we may properly name condensing and settling chambers. 
By this construction or shaping of the globe and this location of the 
walls of the middle chamber the object of the invention is accom- 
plished, viz., "keeping clean the part of the globe from which the 
iight mainly issues." 

First, the wall of this lighting chamber from which the light mainly 
issues closely surrounds the arc and is kept heated, so there is no con- 
densation and settling of gases therein; and, second, by the "suitable 
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configuration of the walls of such globe" we hâve the clear line of dé- 
marcation of the deposits, and the encroachment of such deposits upon 
the transparent wall immediately surrounding the arc is prevented. 
By this configuration of the walls of this chamber we hâve "a change 
of angle or inclination of the wall with respect to the arc or gênerai 
alignaient of électrodes," and such a configuration is ail that the first 
claim of the patent demands. It is not at ail necessary that the con- 
figuration correspond to any one of the figures of the drawings of the 
patent as those are illustrative only. While claim 1 describes the wall 
of the middle chamber, and locates it, and states the purpose of such 
location, claim 2 locates the wall of the midde chamber; and then 
describes the walls of the globe (ail three chambers), and says they are 
partly of glass and partly of métal, meaning, not a mixture of glass 
and métal, but that the walls of the upper chamber and probably of 
the lower chamber may be of métal. 

The complainant insists that the words "providing a separate cham- 
ber for the arc by forming a séries of circular contractions in the 
globe, so that it is divided into several superposed chambers," provide 
or describe a structure which is conical in shape, and that this is donc 
by building an infinitésimal number of circular contractions upon each 
other, each succeeding contraction of glass being slightly smaller than 
the one above, and that in this way the conical shape of the wall of 
the middle chamber is produced. The complainant insists that this is 
the structure referred to in the claim, viz., "a plurality of superposed 
chambers by suitable configuration of the walls," and that no référ- 
ence is had to the circular contractions in the globe plainly shown in 
the drawings of the patent, and which divide Figs. 1, 2, and 4 into 
four chambers and Fig. 3 into three chambers. 

Defendant's Structure. 

The défendant uses a globe quite similar and for ail practical pur- 
poses the same as complainant's (that of the Carbone patent), except 
in one particular. By looking at complainant's globe, Fig. 3, and leav- 
ing off the upper chamber, which we hâve referred to as the condens- 
ing chamber, it is noted that the remaining part is shaped like a some- 
what flaring mouthed béer glass, with a contraction about halfway 
down, which divides it into two parts. The upper part of this sur- 
rounds the arc, and when united to the upper part or condensing 
chamber we hâve the condensing chamber at the top, then the lighting 
chamber in the middle, and at the bottom the settling chamber. The 
complainant's expert speaks of thèse as zones — the condensing zone, 
the lighting zone, and the settling zone, containing the refuse powder 
not retained in the upper or condensing chamber. The défendant dis- 
penses with the contraction in the globe walls, foUowed by an expan- 
sion thereof, and has a structure or globe (leaving off the condensing 
chamber or apartment) shaped like a béer glass with a wide or flaring 
mouth. The walls of this globe, or this part of the globe which in- 
cludes the part devoted to lighting and the part devoted to the settling 
particles, hâve such shaping or configuration with respect to the arc 
or gênerai alignment of the électrodes, the alignment of the électrodes 
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being perpendicular, and the arc, of course, between them, that they 
slope away from the électrodes as we go tovvards the condensing or 
upper chamber and tovvards the prolonged line of the électrodes as we 
go downward. In short, the two chambers (if there are two within 
the meaning of the patent) are cone-shaped, and the axis of such cône 
isthe line of the électrodes. But there is no change of angle or in- 
clination of the walls of thèse two chambers with respect to the arc 
OT gênerai alignment of électrodes from base to top, as such walls 
rise in a straight, but not perpendicular, line; but the distance of such 
walls from the axis of the cône or center line of the chambers grad- 
ually increases. It follows that as the lighting chamber widens at ail 
points, is funnel-shaped, above the arc there is no obstruction to the 
process or "phenomenon" of diffusion of the gases, or vapors, pen- 
erated at the arc, and as diffusion proceeds, and as the beat -t the 
zone of the arc (lighting chamber) prevents condensation or deposit 
of soot or smoke or gaseous products on the walls there, they grad- 
ually rise or are diffused into the upper space or condensing chamber, 
if lighter than the heated zone, or fall, if heavier. The heavier oxides 
or solids, if not carried to the condensing chamber, can fall a certain 
distance before coming in contact with the walls of the globe; but 
those carried or moving upward meet no obstruction whatever until 
they reach the condensing chamber and corne in contact with its walls. 

Theory of Carbone. 

It is plain, although not explained at length, that Carbone's idea was 
that the gases, vapors, etc., generated or produced at the arc, and the 
solids contained therein, are dissipated in the spaces above and below 
the arc, and on each side thereof, for that matter. by the "phenom- 
enon" of diffusion, and that beat prevents their condensation and de- 
posit, while cold hastens and produces such condensation and a settling 
thereof. His idea seems to be that by keeping the wall of the lighting 
chamber heated, on account of its proximity to the arc itself, there 
would be no condensation in or settling on the walls of such chamber, 
and that diffusion would take such gases, etc., away to the cooler zones 
or chambers, where they would be condensed and deposited, except as 
to the heavier products, which would descend to the lowest chamber. 
To repeat. Carbone says : 

"Of course, a clear line of démarcation Is not In ail cases neeessary, and 
any means of confining to a greater or less extent the deposits will fulflll 
the conditions ; the neeessary feature teing an organizatlon whereby the 
phenomenon of diffusion opérâtes to carry the vapors produced at the arc 
away from the light-emitting wall before they are condensed and the oxides 
or other solids deposited." 

Figs. 1 and 2 of his drawings show a constriction of the wall of 
the lighting chamber where it joins the condensing chamber, while 
Figs. 3 and 4 show none, but an enlargement or expansion into the 
enlarged condensing chamber. Carbone, after making the above state- 
ment, proceeds to say: 

"The présent invention consists in provlding a separate chamber for the 
arc by forming a scrics of circular contractions in the globe" 
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— not lighting chamber, so that it (the globe) is divided into several 
superposed chambers. By this device the beat of the arc is concen- 
trated in the middle member (meaning chamber), and the concentra- 
tion is effected by the "circular contractions" shown and described. 

While Carbone describes bis présent invention by the use of the 
words "a séries of circular contractions in the globe, so that it is 
divided into several superposed chambers," when we come to the sev- 
eral claims of the patent we find a change of language in some of 
them. While claims 1 and 3 (in suit and alleged to be infringed) say 
"divided into a plurality of superposed chambers by suitable config- 
uration of the walls," and speak of the "middle chamber," that is, 
the heating chamber, the other claims of the patent use the words 
"divided into three superposed chambers by suitable contractions m 
the wall." Hence it is argued with force that there is an essential dif- 
férence between claims 1 and 3 and the remaining claims, and that, 
while claims 2, 4, 5, and 6 call for the contractions in the walls, the 
claims in suit, 1 and 3, do not, and includte and cover any structure 
having such a configuration of the walls of the globe that there is 
in fact a heated chamber or zone, a condensing chamber or zone, and 
a deposit chamber or zone, although there is nothing to indicate, prior 
to actual use, where the one chamber or zone begins or the other ends. 
The contention is that a globe so shaped, even if nothing more than 
a cône (inverted), that when the arc-lamp is in opération there is a 
space so near the arc that the gases and vapors will not condense 
there, leaving a lighting space, zone, or chamber, and another space 
above where, on account of the cold, the gases and vapors are con- 
densed, thus forming a condensing space, zone, or chamber, and an- 
other space below the heated space where the heavy residuum may fall 
and remain in its condensed form, even though there is nothing to in- 
dicate, prior to use, where the one space or chamber begins and the 
other ends, nothing to difïerentiate the one chamber from the other, 
is a structure with in and covered' by claims 1 and 3 of the patent in 
suit. This contention is supported by the différence in the language 
of the claims to which attention bas been invited, and the following 
language of the spécifications : 

"0£ course, a clear Une of démarcation is not in ail cases necessary, and 
any means of conflning to a greater or less extent the deposits will fuliill 
tlie conditions ; the necessary feature being an organization [of the globe] 
where the phenomenon of diffusion opérâtes to carry the vapors produced 
at the arc away from the light-emltting wall before they are condensed 
and the oxides or other solids deposited." 

If this contention be correct, then any globe so formed or configured 
that the wall thereof about and for a space near to the arc is kept 
so heated that the gases and vapors will not condense there, and so 
formed or configured as to provide a space above for condensation and 
a space below for the settlement and deposit of the heavier material 
or gases generated at the lower électrode, is within and covered by 
claims 1 and 3, and the défendant infringes. 

It is, of course, a somewhat complex or unusual use of words to 
speak of "a» single globe or inclosure," without any physical sépara- 
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tion or division of any kind, as being divided into "a plurality of su- 
perposed chambers by suitable configuration of the walls," for the rea- 
son that gases and vapors given off by the arc inclosed by such globe 
will rise and condense and deposit to some extent in the upper part 
of such globe, and the heavier residuum fall to and rest in the lower 
portion of such globe, while the central part contains none of such 
deposit, provided the shape of the globe is such that the part of the 
wall surrounding the arc and near it is so closely located thereto that 
the gases will not condense or deposit there on account of the beat, 
and when in fact the globe is shaped like a perfect cône with the 
upper part somewhat expanded. It is like saying of a single room, 
without partition or physical division of any kind, that it has two 
chambers, an upper and a lower chamber, for the reason the foui air 
sinks to and occupies the lower part, while the pure air rises to and 
occupies the upper portion of such room. 

True Construction. 

[ 1 ] However valuable, new, and novel the actual discovery and in- 
vention of a patentée, and however accurate the disclosure and de- 
scription thereof in the spécifications of his patent, he must claim it, 
or it is deemed abandoned to the public. No court can legally re- 
writé a claim, so as to cover what is described and constitutes the 
real invention, if not embraced in or covered by the claim as written 
and allowed. However, no just court will give a technical or narrow 
construction to the language of a claim, if by doing so the claim is de- 
feated. That construction should be given which will uphold the 
claim, if it can be donc without doing violence to the language used. 
But it is not sufficient to uphold a claim that the court can see that 
the patentée intended to cover his real invention by the language of 
the claim, when in fact he did not. Nothing has been more frequently 
declared in patent law than that a meritorious inverttor may disclose 
a valuable invention, but fail to claim it by appropriate language. 

The Défense. 

The défendant hère says that while complainant may Hâve a per- 
fectly goodi patent and valid claims for what is in fact claimed, em- 
braced within and covered by the language of the claims, still it does 
not infringe those claims, as it is not using the structure described, 
but something entirely difïerent and disclosed by the prior art, and 
which, therefore, it has the right to use, at least so far as the com- 
plainant is concerned. The défendant insists that the complainant has 
claimed a spécifie device, which it does not use, and that, even if the 
complainant is entitled to the doctrine of équivalents, the défendant 
is not using a well-known équivalent for complainant's structure, at 
least that it was not a well-known équivalent at the time complain- 
ant applied for and obtained his patent in suit. 

The complainant, by the Carbone patent, has donc away with and 
discarded the circulatory System of the prior art; that is, it has dis- 
carded àll conduits for creating a circulation within the globe, whereby 
the gases' and vapors generated at the arc are forced upWard into the 
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condensing chamber and in part dbwnward to the deposit or lower 
chamber. It relies largely on the law of diffusion, or, as Carbone 
termed it, "the phenomenon of diffusion," which is the graduai and 
spontaneous molecular mixing of two fluids, or gases, which are 
placed in contact one vvith the other. It takes place without the ap- 
plication of external force, and even when opposed by the action of 
gravity, as when a heavier gas is placed below a lighter one there will 
resuit a mixture of the two by spontaneous molecular action. The 
molécules of the two fluids hâve motion andi mutual attraction, and a 
tendency to commingle without exterior aid. Carbone knew, of 
course, that the heated gases, etc., would rise within the globe. Car- 
bone also discarded the idea that it was necessary to force the gases 
and vapors away from the neighborhood of the arc, and relied on the 
discovery that they would not condense and attach themselves to the 
wall of the light-giving chamber so long as that space and wall was 
sufficiently heated. He therefore drew the walls of the light-emitting 
chamber as closely as possible to the arc, instead of curving it away 
from the arc, so that the middle chamber bas "a transparent wall sur- 
rounding the arc closely for preventing the gases produced by the arc 
from condensing on said walls." I think it plain that one of Carbone's 
ideas was that the configuration of the walls must be such as to corne 
as near as possible to the arc, and at the same time not interfère with 
the upwardi tendency of the gases and vapors and molecular attraction 
or diffusion. But he had another idea, which he expressed at every 
opportunity, both in the spécifications and in the claims, viz., that he 
must divide his globe into a plurality'of superposed chambers by suit- 
able configuration (shaping) of the walls, or by contractions of the 
walls. 

The défendant urges that, giving the broad construction to Car- 
bone's claims 1 and 3 contendeâ for, he was anticipated, so far as 
his globe is concerned, by several prior patents, notably the English 
patent to Fairweather, No. 28,409, granted February 23, 1905, for 
electric arc lamp, and which in the drawings, Figs. 1 and 2, shows an 
elongated egg-shaped globe, with smooth, unbroken walls and an up- 
per condensing chamber or section, and is supplied with means for a 
circulatory System whereby the gases andi vapors formed at the arc 
are carried or forced upward, outward, downward, and then inward, 
and then down to the bottom of the globe, etc. The walls of this 
globe opposite the arc are furthest therefrom, and this was an inten- 
tional construction, so as to hâve the sides or walls as cool as possi- 
ble at this point, so as not to interfère with the downward) circulation 
as the vapors passed downward from the condensing chamber. The 
Fairweather idea was that the heat emanating from the arc should 
be dissipated as rapidly as possible, and as low a température as pos- 
sible maintained in the globe, so as to (it is declared) prevent the for- 
mation of the coat of soot, etc. The patent says : 

"The Invention further and particularly relates to that variety of arc- 
lainps wherein the arc is formed within a substantially alr-tlght inclosure; 
one objeet of my invention heing to provide simple and effleient means for 
at once stoppering or closing the arc-inclosing globe, and insuring the rapid, 
coutinuous dissipation of the heat from the electric arc, with a view to main- 
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tainlng a low température within the inclosing globe and preveuting the 
formation of the coat of soot which markedly cuts down the light efficiency 
ot other lamps after a few hours' use. A further and distinct purpose of dis- 
slpatlng the arc heat is to preveut the cracklng or melting of the globes, 
and thereby greatly reduce the cost of maintalning the lamp in service. 
* * * The arc-inclosing means comprises the usual deep, slender, glass 
globe, O, and the stoppering device or closure, D, which latter difCers from 
ail others in form and function. It is generally coneeded and stated that 
fully one-half the cost of maintaining inclosed-arc lamps lies in the expense 
of cleaning the globes and replacing those which are cracked or melted or 
warped by the great heat of the electric arc. It is also well known that 
the effective candie power of an arc-lamp of the inclosed-arc type is greatly 
reduced by the déposition of carbon and other residual products upon the 
inner walls of the globe. In the ordinary arc-lamp, this coating, which ob- 
scures the light, becomes apparent within a few hours after the lamp is 
placed in service, and, by the time a set of carbons has been oonsumed, be- 
comes so thick and heavy as to seriously eut down the effleiency of the lamp. 
The residue deposited on the glass is commonly called 'soot,' and is difflcult 
to remove except by a chemlcal process. I conceive that the déposition of 
soot within inclosing globes is a direct conséquence of the high température 
attained by the confined gases, and that it may be prevented by any means 
that ^^'ill operate to markedly reduce that température. * * * The ef- 
fect of this device is to recluce the température within the globe to the es- 
tent of several hundred degrees, and the baking on or déposition of soot upon 
the glass globe is positlvely prevented. The soot is for the most part de- 
posited upon the under surface of the insulator, 3, and upon the walls of 
the radiator, and that which returns to the globe is so far cooled and con- 
densed as to be precipitated, and accumulâtes as a fine, loose powder in the 
bottom of the globe. In addition to the cooliug effects of the novel globe 
closure, it should be iioted that the dividing device employed therein has the 
effect of causing the gases to circula te rapidly within the globe, resulting 
in the exposure of the coolest gases upon the inner walls of the glass globe. 
O.'he downward moving currents of gas tend to scour or free the surface of 
the globe from particles that may be precipitated thereon, and furthermore, 
by beihg caused to descend to the bottom of the globe, undoubtedly part 
with a certain proportion of their heat by radiation through the coolest por- 
tions of the globe." 

In short, the Fairweather patent proceeds upon a theory the very 
opposite of Carbone's, except in that he provides a "radiator" or 
condensing chamber. Fairweather had no conception that heat 
would prevent the condensation of thèse gases, and that it was dé- 
sirable to maintain a high degree of heat in the light-emitting zone. 
On the other hand, he curved the wall of this part of the globe away 
from the arc, while Carbone brought such walls as closely as pos- 
sible to the arc. In short, Fairweather 's globe is further from be- 
ing truly cone-shaped than are Figs. 1, 2, 3, and 4 of Carbone, al- 
though, if we give to claims 1 and 2 of Carbone the construction 
asked for by complainant, we would hâve Fairweather's globe an 
arc-lamp globe "divided into a plurality of superposed chambers by 
suitable configuration of the walls," as we would hâve an infinitési- 
mal number of circular contractions going upward from the arc, 
and the same going downward therefrom, and we would also hâve 
"a change of angle or inclination of the wall" of the light-emitting 
part of the globe "with respect to the arc or gênerai alignment of 
électrodes." I am satisfîed that Fairweather's globe does not an- 
ticipate Carbone's globe, and equally well satisfied that the défend- 
ant does not use the Fairweather globe, or its substantial équivalent. 
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I have examinée! the Blondel patent of May 16, 1911, No, 992,479, 
application filed January 15, 1906; the Ross patent of June 6, 1911, 
No. 994,427, application filed February 9, 1903; the Jones patent, 
No. 935,518, of September 28, 1909, application filed September 16, 
1907; the Steinmetz patent. No. 892,768, issued July 7, 1908; and 
the Carbone British patent. No. 17,448, of October 14, 1909, and also 
the Thompson British patent of March 11, 1903, No. 5,952. 

Thompson clearly had the idea of the diffusion of the fumes, 
gases, etc., generated at the arc, for he says : 

"A further improvement relates to means for preventing the dlffiusion of 
fumes from the pôles of an electric arc lamp." 

He also says thèse fumes, if not coUected, will condense in the 
upper part of the lamp and eventually interfère with the proper op- 
ération of the regulating mechanism. He provides a cooling or 
condensing chamber. I do not see that he dealt at ail with the 
problem of keeping the Hght-emitting part of the globe clean and 
free of deposits. He was well acquainted with the fact that a cooler 
température facilitated or produced condensation of the fumes. 

Steinmetz used an outer and an inner globe (as does défendant), 
and while he was dealing with the problem of preventing the de- 
posit of the condensed gases on the light-emitting part of the globe 
he provided an elaborate circulatory system, viz., an opening at the 
bottom of the inner globe inclosing the arc, openings into a cham- 
ber above, and openings thence into the outer globe. He also pro- 
vided wire screens in his upper or condensing chamber for catching 
and retaining the condensed gases, etc. The beat of the arc started 
the circulation, and the opening at the bottom of the inner globe 
permitted the ingress of air. The gases passed up into the screen- 
ing chamber, and what was not deposited and retained passed on 
with the current down into the outer globe, and thence into the inner 
globe, and up past the arc into the screemng chamber, and so a 
constant circulation was kept up. His theory was that by means 
of this System no condensation would take place in either globe, 
and hence no deposit there. Both globes curved furthest away at 
the arc. Neither complainant nor défendant uses any such system. 

Jones bas an inner or arc-inclosing globe and a complète circula- 
tory System, and provides passages from a chamber above the arc 
to a chamber below the arc, and says : 

"The heat of arc In chamher A causes a strong upward draft of the heated 
gases thereln, the gases being then carried over into the chamber B, and 
from thence belng retumed to chamber A. by way of the way of the passages 
d and e, and the chamber G. As the température of the pas.sages d and e 
Is much lower than that of the chamber A (the arc chamber), a large por- 
tion of the fumes will be condensed in thèse passages, while, the uncondensed 
portions being retumed to the chamber A, their température is apùn raised 
by the heat of the arc, so that deposit on the transparent envelop of the 
chamber A is practically prevented below or in the région of the arc." 

Jones also says: 

"I have found that, for successful working of inelosed-arc lamps using 
carbons carrying ehemlcals, it Is necessary that the chemicalg added should 
give off vapors having a high vapor density and thus formlng a compara- 
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tlvely small arc, and therefore a small région within whlch the electrieàl 
energy is dlssipated; the effect of thls being to raise the vapors in the arc 
to a high degree of incandescence, giving a high light efflciency. I hâve 
also found that it is désirable to add salts having a high melting point, and 
for this reason it is désirable to add a^steadying sait, which acts as a flux in 
melting the chemieals to form a uniform llquid before vaporlzation. I flnd 
that with such mixtures no llquid slags are f ormed, and therefore the 
troubles caused in other lamps In which chemieals are used are completely 
avoided. My invention consists in an inclosed-arc lamp, in which the 
électrodes are disposed in a substantially air-tlght chamber of small capacity, 
formed of a transparent or translucent arc-inclosing part, and one or more 
short passages Connecting the ends of said part, whereby the gases are cir- 
culated in such a manner as to substantially prevent the formation of eddies 
and deposit on the arc-inclosing walls ; the hot ascending gases sweeping 
the walls in a rapld current." 

Jones fully understood that sufficient heat would prevent the con- 
densation and deposit of thèse gases or fumes; but he did not un- 
derstand that a single globe, without appliances for producing a cir- 
culation, is all-sufficient, provided there is sufficient space for de- 
posits at a distance above the arc and a similar space below, and he ' 
did not seem to appreciate that by bringing the wall of that part 
of the globe which is to give eut the light as closely as possible to 
the arc, and so shaping his globe as to leave the upward rise of 
the fumes or gases unobstructed, he would solve the problem of 
keeping the light-emitting part of the globe clean and clear of con- 
densed gases. His arc-inclosing globe is substantially a sphère. As 
I hâve stated, Carbone, on the other hand, brought the light-emit- 
ting part of his globe as closely as possible to the arc, and left space 
above and below for the condensation and deposits, trusting to heat 
at the so-called lighting chamber to prevent a clouding of the globe, 
and to the lower température above and below for the condensation 
and deposit of the gases or fumes at those points. 

The Ross patent, while pointing out the evils of thèse deposits, 
made no attempt to remedy them, except by providing a cover with 
a frame and a bowl-shaped globe with walls removed as far as pos- 
sible from the arc. After pointing out the evils of thèse deposits 
he says: 

"The small size of the common arc-inclosing globe, and the conséquent 
close proximity of the arc to the glass, aggravate thèse difficulties. A spécial 
object of my invention is to simplify the lamp, by using but one inclosing 
glass, substantially hemispherical in shape and of such size that proper 
(litïusion of the rays of the are will be obtained, while ail parts of the glass 
are so far removed from the arc that the objections common to other types 
will 6e eliminated." 

Instead of bringing the lighting chamber close to the arc, he re- 
moves it therefrom as far as possible. 

I am of the opinion that the correct disposition of this case dé- 
pends on the construction of the claims in issue of the Carbone pat- 
ent and the limitations therein contained. If claims 1 and 3 de- 
mand a two-chambered globe in the literal sensé of having some 
physical diyiding line or partition line between them, one chamber 
for the lighting zone, and the other or lower one for deposits (not 
including or referring to the upper or condensing chamber), it is 
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very clear that défendant uses no such structure. Can we, in view 
of the spécifications, eliminate and disregard the words "and divided 
into a plurality of superposed chambers by suitable configuration of 
the walls, the middle chamber having," etc.? Can we say that "di- 
vided" means the division made by the deposit and nondeposit of 
condensed gases, and that the words "suitable configuration of the 
walls" mean walls disposed at such an angle and without change of 
angle with référence to the alignment of the électrodes that the dif- 
fusion of the gases is not interfered with? May we not properly 
inquire why Carbone did not describe or show in his drawings a 
globe having no contraction in the walls or drawing-in thereof at the 
point of division between the chambers? I can but suspect that Car-' 
bone had in mind that he would devise some means, some structure 
or form of globe, which had no clear Une of démarcation between 
the chambers, for he says: 

"Of course, a clear line of démarcation is not in ail cases necessary, and 
any means of conflning, to a greater or less extent, the deposlts, will fulfiU 
the conditions," etc. 

But he immediately adds: 

"The ipresent invention cansists in provlding a separate chaniher for the 
arc by forming a séries of circular contractions In the globe, so that it is 
divided into several superposed chambers." 

In Figs. 1, 2, 3, and 4, he shows actual, visible contractions in 
the walls of the globe. Did he refer to what he thus showed, or did 
he refer to a cone-shaped globe without such actual contractions, 
but built up, as complainant's brief says, by — 

"a plurality of circles adjacent each other, each of which would be con- 
tracted in respect to the largest diameter of the upper chamber. Similarly, 
if this member be molded to the conical shape resultiug from Fig. 3, it would 
be contractée! in respect to the upper chamber, but in addition thereto it 
would be sectionally contracted in respect to itself, since It is composed of 
a plurality of sectional contractions, one adjacent to the other and each 
smaller than the other ; the largest cross-section being at the base, or at 
the largest diameter of the cône, and the smallest one at the apex or blunted 
end of the cône." 

Giving claims 1 and 3 this meaning, we hâve thousands or mil- 
lions of superposed chambers, depending on the size of the suc-' 
ceeding sectional contractions, and we would hâve a heating or arc 
chamber made up of thousands of smaller chambers, with no bound- 
ary line until the arc-light was put in opération, and then such bound- 
ary line of the middle or arc chamber would be determined, not by 
any configuration of the walls, but by the point where deposits on 
the wall of the globe ended. This refinement may hâve been in the 
mind of the patentée, but it seems to me that it is not expressed or 
suggested in the language of claims 1 and 3, or that of either of 
them, as aided by the spécifications. However much a court would 
like to eliminate a limitation found in the claim of a patent, or how- 
ever much it would like to write into it something not found there, 
it cannot justly or legally do so, although it may be done by a ftw 
strokes of the pen and an arbitrary décision. 
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The complainant says: 

"The patent itself uses the word 'cliamber' quite frequently, but saj's, 'I 
Iiave found that excellent results are obtained wben a deposltlng space is 
provided both above and below,' but immediately, 'it was soon found that, 
wben oue or both chambers were omltted,' etc. Thus the word 'chamber' is 
rlghtly used in the sensé of surrounding a 'space.' It Is with the under- 
standing of the word 'chamber' in this light that the patent calls the co- 
operating parts 'chambers.' " 

The complainant's brief also says: 

"It needs no évidence to show that a cône Is a sectional contraction of 
a cylinder, and that the conieally shaped glass portion of defendant's lamp 
consists of a plurality of contractions in the globe or in respect to the cyl- 
inder tangential to the periphery of the upper depositing chamber. But, 
however many contractions there noay be, none concern us, excepting that 
one, or those, if more thau oue, which perform the function of the contrac- 
tions in the patent. It is that contraction consonant with the imaginary 
line of Intersection distant from the arc equal to the critical distance, and 
it is that contraction which differs from the contraction immediately ad- 
jacent by operating in a différent manner. It is that contraction which 
séparâtes a light-emitting space-ehamber from the depositing space-chamber. 
It is that contraction which divides the globe into superposed space-chambers 
communicating with each other. Finally, it is that contraction of the patent 
si^eciflcation referred to in : 'The présent invention consists in providing 
a separate chamber for the arc by forming a séries of circular contractions 
in the globe, so that it is dlvlded into several superposed chambers.' " 

I am not at ail content with this reasoning. If we leave out the 
contractions in the nvalls of the globe, we hâve surrounded the en- 
tire space inclosed within the globe, and hâve but one chamber. If 
each and every part of the interior of the globe surrounded by the 
straight lined wall only is a chamber, we hâve thousands of cham- 
bers, and the middie chamber will be ascertained by measurement on 
the perpendicular line, and not by the location of the arc or the lim- 
its of the deposit. 

I am reluctantly brought to the conclusion that, while the defend- 
ant's structure is within the spirit ofCarbone's, invention and with- 
in the terms of that which he described in the spécifications, it is not 
within or covered by the claims in suit, which hâve self-imposed lim- 
itations that cannot be changed or disregarded. The complainant is 
entitled to the doctrine of équivalents, but there is no évidence in 
' this case that defendant's structure was the known équivalent of 
complainant's at the time the patent was applied for or granted. As 
a mechanical structure, the one is not the équivalent of the other. 
I think that defendant's structure opérâtes on the same principle as 
does the complainant's, and that generally speaking the one produces 
the same results as does the other. I also think that contractions 
in the walls of the globe are unnecessary and useless, and that the 
division of an arc-lamp globe into more than two chambers is un- 
necessary. There must be a coridensing chamber to take care of 
the deposits, and an arc chamber for emitting the light, and the 
walls of this chamber must be kept clean, or free from deposits. 
Even if some of the heavier condensed particles fall to the bottom 
of the lighting chamber, no serions conséquence results, and in any 
event a contraction in the wall of the globe is unnecessary. 
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[2] It is a question, therefore, whether the introduction of a lim- 
itation into the daim of a patent which has no eiïect on the opéra- 
tion and utility of the device makes an infringer of one who discards 
the Hmiting élément, but uses the construction of the patent with 
such élément eliminated. In other words, if a patentée introduces an 
unnecessary élément into his claim for his invention, and another 
discovers that such élément is unnecessary, or superfluous, and 
therefore does not use it, but makes a structure otherwise identical 
with that of the patent, is he an infringer? This point has been 
passed upon many times. In Dunbar v. Meyers, 94 U. S. 187, at 
page 202, 24 L. Éd. 34, the court said : 

"It is settled law that, when the respondent in constructing his machine 
omits one of the ingrédients of the coniplainant's eombinatlon, he does not 
infringe the complainant's patent"— citing Gould v. Rees, 15 Wall. 194. 21 
L. Ed. 39; Prouty v. Rug^les, 16 Pet. 341, 10 L. Ed. 985; Vance v. Campbell, 
1 Black, 427, 17 L. Ed. 168 ; Gill v. Wells, 22 Wall. 28, 22 L. Ed. 699. 

And in Wright v. Yuengling, 155 U. S. 47, 52, 15 Sup. Ct. 1, 3 
(39 L. Ed. 64), the court said: 

"New, while this semicircular Connecting pièce may be an Immaterial fea- 
ture of the Wright invention, and the purpose for which It is employed ac- 
complished, though less perfectly, by the extension of the guidlng cylinder 
in the manner indlcated in defendant's device, yet the patentée, having de- 
scribed it in the spécification and declared it to be an essential feature of 
his invention, and having made it an élément of thèse two claims, is not 
now^ at liberty to say that it is immaterial, or that a device which dis- 
penses with it is an iufringement, though It accomplisli the same purpose 
in perhaps an equally effective manner, Vance v. Canipbell. 1 Black. 427 
[17 L. Ed. 168] ; Water Meter Co. v. Desper, 101 U. S. 332 [25 L. Ed. 1024] ; 
Gage V. Herring, 107 U. S. 640, 648 [2 Sup. Ct. 819, 27 I- Ed. 601] ; Gould 
V. Rees, 15 Wall. 187 [21 L. Ed. 39] ; Brown v. Davis, 116 U. S. 237, 249 [6 
Sup. Ct. 379, 29 L. Ed. 659]." 

But this rule is not carried to the ridiculous extent of allowing 
an infringer to escape by merely changing the form or shape or size 
of an élément specified in the claim of a patent, especially when 
shape, size, or form is not of the essence of the invention claimed. 
Winans v. Denmead, 15 How. 330, 14 L. Ed. 717. But change of 
form is one thing, and an omission of an élément is quite another. 
Suppose we rewrite claim 1 of the patent in suit so as to read, "An 
arc-lamp globe specially adapted to the use of impregnated carbons, 
having a plurality of superposed spaces surrounded by the walls 
of such globe but in no way divided from each other, the middle 
space having a transparent wall surrounding the arc closely for pre- 
venting the gases produced by the arc from condensing on such 
transparent walls," would we hâve the same claim found in the Car- 
bone patent? Clearly not, for we hâve eliminated the division of the 
spaces and the configuration or shaping of the walls of the globe to 
eiïect such division.' 

[3] Turning to the file wrapper of the Carbone patent in suit, we 
find strong évidence that in f raming claims 1 and 3 he had in mind, 
and intended and deemed essential, a physical division of his globe, 
the glass part, into two chambers or spaces, by means of contrac- 
tions, or other shaping or configuration, of the walls, so that the 
198 P.— « 
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one should be dîstinguîshed and distinguishable from the other, not 
only when in opération, but when not in opération. It is quite true 
that the language of a claim as allowed and the plain inmport of 
same is not to be eut down, Hmited, or changed by what the patentée 
may hâve said while the application was pending and under consid- 
ération in the Patent Office; but, when it is sought to give to the 
language of the claim some unusual or extraordinary significance or 
meaning, we may properly look to the déclarations and statements 
made by the apphcant to the Patent Office examiners in support of 
the claims and to induce their allovvance. Turning, then, to the 
"Remarks" accompanying and forming a part of Carbone's commu- 
nication to the Commissioner of Patents, dated August 31, 1909, we 
find the following: 

"In the further prosecution of thls test the Inventer found ont that the 
limit between the part having a deposit and the part which lia free of the 
same can be clearly deflned, when between B and a sufficient strong con- 
traction Is formed. Then the construction shown in Figure 3 is obtalned. 
* * * But, whatever wIU be the theory of the process, the fact, aceord- 
ing to the observation of the Inventer, cannot be denied that it is sufticient 
when the space surrounding the arc Is divlded into three chambers, which 
are separated, from each other hy means of contraction, so that the pre- 
cipitate Is formed exclusively in the upper and lower chambers, and that 
the middle chamber remains clear." 

As claim 1 stood December 21, 1909, instead of "a plurality of" 
it contained the words "three or more," and instead of "configura- 
tion of" the words "contractions in," and the words "more or less" 
preceded the word "closely." On that day the examiner said : 

"Claim 1 is rejected as being for subject-matter not diselosed. There are 
not more than three chambers shown. The clalm is rejected as being ren- 
dered indeflnite by the expression 'more or less.' " 

Thereupon, and March 11, 1910, Carbone amended daim 1 by 
canceling the words "three or more" and substituting "a plurality," 
but protested and said : 

"The applicant does not admit that he had not the rlght to claim the 
feature 'three or more,' sinee Figure 2 shows the chambers A and G, and 
the part B, comprises also two chambers, making four in ail." 

May 9th, in response, the examiner said claim 1 was allowed, but 

June 23, 1910, said: 

"Upon reconslderation it appears that Unes 21 to 30, page 2, requlre revi- 
sion, as will be apparent upon Inspection. It also appears that claims 1 
and 3 are Inconsistent. A plurality is more than one, but obviously the 
globe could not be divlded Into two chambers by more than one concentration. 
Furthermore, Falrweather shows a globe wlth two (a plurality of) super- 
posed chambers, and thèse claims must theret'ore be rejected." 

Thereupon Carbone again amended claim 1 and also claim 3 to 
meet this new objection, by changing the words "contractions in," 
claim 1, to "configuration of" and, in claim 3, "contractions formed 
in" to "configuration of." It seems to me perfectly clear that Car- 
bone and his attorneys and the Patent Office always had in mind 
"chambers" or divisions of the space within the globe, formed by 
some physical contraction of the globe wall, or some other phys- 
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ical change in the wall lines, and that a partial actual pliysical di- 
vision of the entire space to form distinct chambers is demanded by 
claims 1 and 3. I am not unmindful of what is said in Wright v. 
Yuengling, supra, 155 U. S. page 52, 15 Sup. Ct. 3, 39 L- Ed. 64, "If 
the guiding cylinder of this patent had been a pioneer invention, it 
is possible the patentée might hâve been entitled to a construction of 
this daim broad enough to include the defendant's device, notwith- 
standing the absence of the semi-circular Connecting space," although 
the court had just used the language already quoted, and "a Uteral 
construction is not to be adopted vc^here it would be répugnant to 
the manifest sensé and reason of the instrument" (Brown v. Guild, 
90 U. S. 181, 23 Iv. Ed. 161), and "the reasonable presumption is 
that, having a just right to cover and protect his whole invention, 
he intended to do so" (Winans v. Denmead, supra) ; but "the claim 
of a patent is a statutory requirement prescribed for the very pur- 
pose of making the patentée define precisely what his invention is, 
and it is unjust to the pubhc, as well as an évasion of the law, to 
construe it in a manner différent from the plain import of its terms" 
(Howe V. National, etc., 134 U. S. 388, 10 Sup. Ct. 570, 33 L. Ed. 
963). I am unable to see that thèse claims are susceptible of two 
constructions, one of which constructions will embrace the defend- 
ant's structure; but, on the other hand, they show clearly what the 
patentée desired to secure as a monopoly, and hence nothing can be 
held to be an infringement which does not fall within the terms the 
patentée himself has chosen to express his invention. McClain v. 
Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800. 

It is quite true that the language of a patent is addressed to 
those skilled in the art especially, and the claims and spécifications 
may be expressed in the language of the art to which the patent re- 
lates, however technical. If even common words hâve a spécial, 
extended, or restricted meaning when used in that art, courts are 
bound to give them that meaning. But I fail to find in this record 
anything which indicates that in this art of electrical lighting, or 
arç-lamp or arc-lamp globe making, the word "divided" has any spé- 
cial meaning other than separated, or that "plurality" means less than 
two, or that "superposed" does not mean one above another, or that 
"chamber" signifies other than a space wholly or partially inclosed or 
having boundaries indicated by some physical sign, especiaUy when it 
is stated that the division is to be made by a suitable configuration of 
the walls of a glass globe. 

I hâve endeavored to bring this case within the décision of the 
Suprême Court in Ives et al. v. Hamilton, 92 U. S. 426, 430, 23 L. 
Ed. 494, but am unable to do so. The patentée. Carbone, whatever 
his actual inventive idea or conception, and however broad and meri- 
torious, was bound to provide and describe means for making it 
effective and useful. Ideas and conceptions and functions are not 
patentable. Carbone, in claims 1 and 3, described and claimed 
means; but this did not exclude others from devising and obtain- 
ing a patent for means to accomplish the same resuit, keeping the 
light-emitting part of an arc-lamp globe clean and clear of deposits, 
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provided they devised différent means, however much siinplified, 
means not within the range of équivalents for those described and 
claimed by Carbone. If Carbone has described, but failed to daim, 
the means used by this défendant, probably he may apply to the 
Patent Office and claim them yet. But that is not the question hère, 
which is : Has Carbone claimed a globe with three chambers, an 
upper or condensing chamber, an arc or lighting chamber, where 
the beat is more or less confined and the wall is brought as closely 
as practicable to the arc, and a lovver and we may say depository 
chamber, and distinguished and distinguishable from each other by 
either a contraction in the walls of the globe, or by some change of 
angle in the walls of the globe; that is, some actual configuration 
of the globe walls which will distinguish the one chamber from the 
other? This is the "means" specified and claimed in the claims in is- 
sue hère, and the cone-shaped globe (leaving out of considération 
the upper or condensing chamber common to both and well known 
in the prior art) used by défendant, and which has no contraction of 
its walls and no change of configuration of its walls at ail to di- 
vide the one chamber from another, was not a well-known équiva- 
lent therefor when Carbone applied for or obtained his patent ; hence 
there is no identity or equivalency of means, although the opération 
of the two globes is similar, and the resuit obtained substantially 
the same. See Westinghouse v. Boyden, etc., 170 U. S. 569, 18 
Sup. Ct. 707, 42 L. Ed. 1136, and Henry Huber Co. v. J. L. Mott, 
etc. (C. C.) 113 Fed. 599, 604. As the words of thèse claims hâve 
to do with the essentials of the means described and claimed, and 
are not merely descriptive of their form or shape, I am compelled to 
hold that, while the Carbone patent is valid and not anticipated, the 
défendant does not infringe the claims in issue. 
The bill must be dismissed, with costs. 



SUNDH ELECTRIC CO. v. GENERAL ELECTRIC CO. 
(District Court, N. D. New York. July 29, 1912.) 

1. Patents (§ 328*) — Validitï and Infeingement — Altebnating Curbent 

execteomagnet. 

The Lindqulst patents, No. 744,773 and No. 764,608, eacli for an alter- 
nating current electromagnet, and the second being for an improvement 
on the first by simplifying and lessening the cost of construction, con- 
strued, and held infringed. 

2. Patents (§ 241*) — Infringement — Infbriobht of Infbinging Device. 

If an alleged Infringlng device has substantially the same éléments 
as that of the patent, with the same functions, ail worklng on the same 
principle and in obédience to the same law, and in the same manner and 
producing the same resuit, it infringes, although it does not do the work 
as well or perfectly. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 380; Dec. Dig. 
§ 241.*] 

•For other cases see same top c & § numeek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



8UNDH ELECTEIC CO. V. GENERAL ELECTEIC CO. 117 

In Eqiiity. Suit by the Sundh Electric Company against the Gen- 
eral Electric Company. On final hearing. Decree for complainant. 

Parle Benjamin and: Alfred Wïlkinson, both of New York City, for 
complainant. 

Charles ÏN'eave and William G. McNight, both of New York City, 
for défendant. 

RAY, District Judge. Thèse patents to Lindquist are marked as 
the Senior patent and the Junior patent, and will be referred to as 
such or imder that name. The complainant is the owner of both pat- 
ents. The manufacture and sale by défendant of the alleged infring- 
ing device is admitted. 

[1] The défendant dénies infringement, and allèges that the patents 
are invalid in view of the prior art, and for the added reason that 
Eindquist was not the original inventor, if any invention is shown. 
The main question is that of infringement, as I am satisfied that the 
patents are valid and that Lindquist was the original inventor. 

The claims in issue of the Senior patent read as follows : 

"1. An electromagnet having a plurality of coils symmetrically disposed 
around a. central axis, the indlvidual axis of each of said coils being parallel 
to said central axis, and nieans for producing currents of différent phase in 
said colis. 

"2. An electromagnet having a cylindrical core and a plurality of sym- 
metrically disposed coils thereon, the said coils having their indivldual axes 
parallel to the axis of said core, and means for producing currents of différ- 
ent phase in said coils. 

"3. An electromagnet having a cylindrical core, with symmetrically dis- 
posed pole-pleces at one end thereof, coils on said pole-pieees and means for 
producing currents of différent phase in said coils. 

"4. An electromagnet having a cylindrical laminated core with intégral 
symmetrically disposed pole-pieces at one end thereof, colis on said pole- 
pieces and means for producing currents of difïerent phase in said coils." 

The claims in issue of the Junior patent read as follows; 

"1. An electromagnet having a polygonal core and a plurality of sym- 
metrically disposed coils thereon, the said coils having their indivldual axes 
parallel to the axis of said core and means for producing currents of dif- 
férent phase in said coils. 

"2. An electromagnet having a polygonal core with symmetrically disposed 
pole-pieces at one end thereof, coils on said pole-pieees and means for pro- 
ducing currents of différent phase in said coils. 

"3. An electromagnet having a polygonal laminated core with intégral 
symmetrically disposed pole-pieces at one end thereof, coils on said pole- 
pieces and means for producing currents of différent phase in said coils." 

It may be said hère that the second Lindquist patent is an improve- 
ment on the first and simplifies and lessens the cost of construction. 

There seems to be three essentials in this electromagnet, viz., the 
coil, the core, and the armature. To the coil the energizing current is 
supplied ; the core, an iron body, becomes magnetic when the current 
passes and the armature is attracted. It is established that traction 
electromagnets energized by a direct current hâve been known and in 
use for many years, and as the direct current flows in one direction, 
and constantly and with substantial uniformity, there has been a con- 
stant, direct, and unvarying magnetic pull and holding of the arma- 
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ture. It is a matter of common knowledge that an alternating cur- 
rent, which flovvs alternately in opposite directions, would not and 
could not operate in this way, as with an alternating cnrrent the ar- 
mature is attracted and then released in rapidl succession, and the re- 
suit is a constant hammering and chattering — a destruction of parts 
and unendurable noise. It was therefore a problem to devise an elec- 
tromagnet which could be efficiently worked with the alternating cur- 
rent. I am satisfied that Lindquist didi this, and that his invention 
went into immédiate use and was successful. It is évident that if a 
unitary magnet core is subjected to the energizing effect of a number 
of coils, in each of which the reversai of the current occurs at dif- 
férent times, there will be a pull on the armature at ail times, a con- 
stant pull, and that hammering and chattering will cease. However, 
it is also évident that the net pull of ail the coils must be constant, and 
in one and the same straight line, and that this line must be coïncident 
with the axis of symmetry of the core. In other words, if the sup- 
port of or pull on the armature should shift from place to place, there 
would be more or less hammering and chattering. There must be a 
constant and uniform pull oh ail points of the armature in the same 
and in the proper direction. The patent, therefore, provided the cen- 
tral core with a definite longitudinal axis of symmetry passing through 
its center, which fixed the line of pull, and the magnet coils were ar- 
ranged symmetrically around this axis and with spécial référence to 
their magnetic eflfects on the core. 

This iast, magnetic effect on the core, is of the utmost importance. 
The currents are of a différent phase ; when one is pulling and an- 
other is not. Kennelly, complainant's expert, describes the Senior 
patent in suit in détail, but sums up the mode of organization of the 
same as follows: 

"A central axis, or axis of symmetry, and around this axis are placed a 
plurality of coils. The coils are to be dlsposed symmetrically with respect 
to this axis, and the symmetry is to be such that each of sald colis bas an 
axis and each axis is parallel to the said central axis or axis of symmetry 
of the whole; that is, I understand that, of ail the possible types of sym- 
metrical arrangement about an axis which may theoretlcally exlst in such 
a structure, that particular disposition is to be employed which involves the 
parallelism of the axis of each pf the plurality of the coils with the axis of 
symmetry of the whole." 

I do not think the geometrical arrangement of the magnet coils 
about the axis of much importance. The claims call for a symmetri- 
cal disposition of the coils around a central axis. That degree of 
symmetry and géométrie arrangement was necessary which would se- 
cure a substantial degree of uniformity in the direction and magnitude 
of electromagnetic attraction upon the armature under the conjoint 
action of out of phase electric currents. Constant and uniform pull 
on the armature was the main and controlling idea. 

Claims 2, 3, and 4 of the Senior patent call for an electromagnet 
having a "cylindrical core," but claim 4 says "cylindlrical laminated 
core," and claim 1 has a central axis around which the coils are dis- 
posed. Means for producing currents of différent phase in the coils, 
and coils are essential éléments of each claim; but no spécifie method 
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of winding andi connections are claimed or essential, and any method 
may be adopted which will produce différent phases. We hâve as 
the main feature a single solid laminated mass, with pole-pieces so 
formed therein that a substantially uniform distribution of symmetn- 
cally balanced magnetic forces resuhs. Thèse magnetic forces, as I 
hâve said resuit, in a mechanical pull constant in strength, direction, 
and point of application. The patent involved a proper conception of 
the relation of things and their utilization when brought into proper 
relation. 

The defendant's switch, the alleged infringing device or structure, 
bas the alternating current traction electromagnet to control the open- 
ing and closing of switch contacts disposed in circuit. The defend- 
ant's electromagnet structure has a large fixed coil, an armature in 
elongated or plunger form, and, when this fixed coil is energized, the 
armature is drawn into that coil, which is composed of a number of 
fiât plates or laminations laid face to face. Two flattened copper 
rings, which defendant's expert, Mr. Hawkins, speaks of as shading 
coils, and each of which is a closed coil of one turn, respectively in- 
close pole-pieces which are formed by cutting grooves in the end of 
the armature and thèse grooves receive the rings. The switch mechan- 
ism to be operated by the movement of the armature is attached to 
the end thereof opposite the end which carries the two copper ring 
coils. In this structure three coils are operating on the plunger, one 
of which is fixed axially with respect to the plunger, but is not rigidly 
attached thereto, and the others are connected with the plunger both 
axially and rigidly. It cannot well be denied that thèse three coils are 
symmetrically disposed aroundl the longitudinal axis of the fixed core, 
and that this is the axis of symmetry of the System. Complainant 
States it this way : 

"Thèse three coils are 'symmetrically disposed around the longitudinal 
axis of the fixed coil, which is also the axis of symmetry of the System.' ïhe 
fixed coil is syiumetrical to that axis, because that axis passes through its 
center, and the siuele ring coils on the plunger are synnustrically disposed 
around that axis, 'beeanse they are disposed at equal distances from the 
central axis of the plunger, which plunger is placed synmietrically inside 
the flxed coll.' " 

It is évident, from the very brief références made, that there are 
structural différences between the defendant's structure and that of 
the Lindquist Senior patent. But change of construction does not 
avoid inîringement in a patent as broad as this. The two coils on 
defendant's armature are copper rings of one turn, and not spirals 
of several turns ; but the one is the équivalent of the other in mode of 
opération and results, if the electrical current is of sufficient strength. 
In the structure of the Senior patent the coils are ail supported 
on pole-pieces which project from the stationary coil. Defendant's 
structure has its large fixed coil stationary, and the two copper ring 
coils on pole-pieces on the armature — plunger. The complainant's ex- 
pert, Prof. Kennelly says this is purely structural, and will not af- 
fect the principle or mode of opération of the apparatus as described. 
I fail to find proof to the contrary. In defendant's structure the cop- 
per ring coils are dlisposed opposite each other and equidistant from 
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the axis, but the fixed coil surrounds the axîs. It séems to me that 
this plurality of coils hâve their axes parallel to each other and to the 
central axis of the device. On this subject the complainant's expert 
says: 

"I conslder that the circular symmetry called for is such as corresponds 
to an initial clock face arrangement of pôles dlsposed at equal angular dis- 
tances around the dial, but with any length of diameter permitted to any 
diamétral opposite pair, includlng the limiting case when such a pair bas 
vanishing séparation, or résolves itself into a single pôle at the center. If, 
therefore, in the arrangement of Fig. 6 of the senior Lindquist patent, one 
pair of opposite pôles is pushed nearer and nearer together, until they meet 
as a single pôle in the center, I consider this would be retaining the circular 
symmetry called for in the patent as a limiting case, and it would disclose 
three pôles in a straight line, ail forming part of a unitary core structure, 
each parallel to the axis of symmetry, and each pair — regarding the cen- 
tral pôle as the équivalent of a pair — being symnietrically disposed with 
respect to the axis. Such an arrangement would act, in the manner de- 
scribed in the patent, to produce substantially constant pull without chat- 
terlng, by reason of a substantlal uniformity of the resultlng magnetic at- 
traction in strength, direction, and point of application." 

He also says : 

" 'In the défendants' switch,' says Professer Kennelly, 'It Is my opinion, 
unquestionably, that the flxed coil is located on the plunger core in the sensé 
that it is not off or away from the plunger core. It is "on" in the sensé of 
surrounding the plunger core and operating upon It. It is not on the plunger 
core In the sensé of being rigldly attached to that core. It is "on" the plun- 
ger core as that term Is used in describing electromagnetic mechanism.' " 

It seems to me that defendant's structure shows (1) an electro- 
magnet having a fixed and a movable élément; (2) that in such mag- 
net we hâve a plurality of coils ; (3) that thèse coils form a symniet- 
rically disposed system with respect to the central axis of the ap- 
paratus. Each of the three coils has an axis of its own, and tlien 
there is the central axis, and ail are parallel to each other. Alternat- 
ing currents flow in thèse coils, and thèse currents are of différent 
phase ; that is, the alternating current in the fixed coil is of a différ- 
ent phase from that in the single-turn coils which are, as I under- 
stand, of the same phase. So far as I can see or understand, the 
whole opérâtes to produce a steady, uni form pull in one and the same 
direction, and hold the armature, and so prevent the pounding and 
chattering before referred to. Claim 2 of the Senior patent calls for 
(1) a cylindrical core with a plurality of symmetrically disposed coils 
thereon, the individual axis of which must be parallel to the axis of 
such core. There must be, also, means for producing currents of dif- 
férent phase in said coils. The core of the Lindquist Senior patent 
has or carries pole-pieces which carry the coils. In defendant's de- 
vice the plunger carries the two copper ring coils. 

Mr. Hawkins, for the défendant, points out some 21 différent prop- 
ositions, or différences between Lindquist and defendant's device, 
which he claims show noninf ringement. The most of them go to mère 
différences in structure, and hâve no bearing on design and opération. 
There seem to be three known équivalent methods of producing cur- 
rents of différent phase in magnet coils. If we hâve two generators, 
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and from each supply a current, the one differing in phase from the 
other, and carry each of such currents over a différent circuit to a dif- 
férent coil to energize same, we necessarily hâve a current of différ- 
ent phase in each coil. If we hâve a single generator, and produce 
therefrom a single alternating current in one circuit, and then split 
the circuit into two branches, each branch having a coil, but place 
résistance to the current in one branch, and not in the other, we nec- 
essarily hâve a différent phase, as it takes time for the current to pass 
the obstruction. If, now, we hâve a single generator, delivering a 
current to a coil in a single circuit, but we place a second coil, closed 
on itself , close to the coil in the circuit, the current will induce another 
current in the second coil, and this will be out of phase with the coil 
in the circuit. Thèse are the direct, split-phase, and split-phase in- 
ductive methods respectively. The use by défendant of a différent 
method from those shown by Lindquist in his drawings does not avoid 
infringement. Lindquist did not limit himself to any method of pro- 
ducing the currents of différent phase in the coils. I think, there- 
fore, that thèse différences are of no essential moment. This applies 
to propositions 1, 2, 5, 6, 7, 9, 10, 12, 15. 

Défendant contends that "means" for producing currents of dif- 
férent phase in the coils are not found in the defendant's alleged in- 
fringing device. On this subject Mr. Kennelly testified that he did 
find such means, and detailed them, referring to the drawings of de- 
fendant's device, as the alternating current mains supplying the fîxed 
electromagnet coil, the fîxed coil cross-sectioned in black and white, 
the two single ring coils on the plunger, the arrangement of the mag- 
netic circuit of the apparatus, and the location and arrangement of 
the three coils, whereby, he says : 

"Not only are their axes parallel to each other and to the axis of sym- 
inetry of the whole, but also whereby means are produced for setting up 
electrlc currents aud magnetic fluxes differing in phase for the purposes 
described in the patent in suit." 

If means for producing currents of différent phase in the coils are 
wanting, I am unable to understand why défendant has currents of 
différent phase in the fixed coil and the ring coils, and the results that 
follow from their présence. The court is, of course, bound to follow 
the crédible évidence in the case, and on a subject like this, when ex- 
perts disagree, to an extent, at least, is liable to go wrong, as are the 
experts themselves. Hawkins seems to think that the Senior patent 
in suit is limited to a source of supply of out of phase current external 
to the magnet, but connected to the windings through leads to the coil 
terminais. If defendant's device has the three coils arranged accord- 
ing to the patent in suit, and one, the large one, is directly connected 
with the generator and surrounds the plunger, which carries the 
smaller coils, and thèse are actuated by induction, or the split-phase 
inductive method, can it make any différence so long as the large 
fixed coil is of a différent phase from that of the copper ring coils? 
If Lindquist's claims had called for the "means for producing currents 
of différent phase in said coils" shown and described in his drawings, 
there would be a limitation in the claims themselves which is not now 
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found there, and which I do not think should be read into them, and 
which would probably avoid infringement. Even if the Lindquist pat- 
ents are valid as an advance on the prior art, and even if defendant's 
device infringes the Lindquist claims, broadly construed, still, if the 
defendant's device is strictly in accordance with the prior art (it being 
conceded that it difïers from Lindquist considerably in construction 
and somewhat in its mode of being operated and opération), there is 
no infringement; that is, défendant does not infringe the Lindquist 
claims properly construed in the light of the prior art. 

Considérable has been said as to the Ihlder patent for alternating- 
current magnet, dated May 30, 1905, No. 791,423, application filed 
July 31, 1903, divided and application for the particular patent filed 
December 2, 1904, and also as to the Ihlder patent of January 17, 
1905, No. 780,104, application filed July 31, 1903, for electro-control- 
ling apparatus. Lindquist filed his application for the Senior patent 
in suit July 14, 1903, and I find no satisfactory évidence that Ihlder 
can be carried back of Lindquist in knowledge even. The Schuckert 
and Imray patents are in this art. The Schuckert patent (German) 
of May 1, 1902, No. 130,293, shows a two-phase and a three-phase 
tractive magnet of which he says: 

"The subjeet of the présent invention consists in an arrangement of trac- 
tive magnets for multiphase eurrents which éliminâtes the disturbing noise 
which occurs in the magnets heretofore known." 

After stating that in any case the armature of such a magnet must 

be guidéd parallel, he says : 

"The présent invention ofCers a method permitting the avoidanee of the 
appearance of such disturbing couple of forces ; 1. e., the construction of 
multiple magnets operating noiselessly. This purpose is substantially ob- 
tained In that the tractive force generated by each single phase passes 
through the point of application of the load. In conséquence thereof, the 
résultant of ail tractive forces generated by the collective phases will always 
pass through the point of application of the load, and disturbing couples of 
forces cannot occur." 

He then describes an arrangement whereby thèse alternating-current 
magnets^with two-phase current only two alternating-current mag- 
nets are firmly placed vertically one above the other, and three cor- 
responding armatures directly under such magnets, respectively, are 
rigidly connected together by a rod. He says : 

"If the three alternating-current magnets are fed in star or triangular 
connection, with triphasé current, a variable tractive force wUl be exercised 
on each of the three armatures. The résultant of the three forces is, how- 
ever, almost constant, and it always passes through tlie point of application 
h of the load, a faet which is especially to be euipbasized."' 

It is évident that, aside from the idea of a parallel guidance of the 
armature and that the "résultant" of the three forces must pass 
through the "point of application of the load,"' this is not complainant's 
patent or invention. 

The patent ref erred to also says : 

"Instead of placing the magnets one over the other, the pôle surfaces of 
same may be arranged in a plane, as in Figs. 2 to 7, in which case a common 
magnetic yoke may be advantageously arranged for the magnets as well 
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as for the armature. It Is a characteristic feature of thls arrangement 
that the pôles produced by each phase are alvvays arranged in pairs about 
the point of application of the load, and are excited in the same manner 
as an ordinary continuons current horseshoe magnet. However, the magnets 
aceording to FIgs. 5 and 7 form an exception, a single pôle being arranged 
for one of the three phases. As, however, this xwle lies vertlcally over the 
point' of application of the load, no couple of forces can be formed by the 
tractive force thereof. 

"Figs. 2 and 3 show such a magnet for triphasé current It possesses six 
polar projections, of which two always are placed diametrically opposite 
each other (/-/, II-II, III-III) and are fed by one phase. Flg. 4 shows the 
same arrangement for a two-phase magnet. Fig. 5 illustrâtes a five-pole mag- 
net for triphasé current. In this arrangement the pôles ll~ll, lll-lll are 
a gain arranged in pairs, and their coils are connected in séries. The first 
phase, however, feeds only one, viz., the middle pôle, which lies vertlcally 
under the point of application of the load, and possesses advantageously a 
double cross-section, so that the central tractive forces of the pôles, /, II-II, 
and lU-lII are of the same amount. 

"In order to facilltate the construction in the arrangement aceording to 
Fig. 6, two triple-pole magnets are flrmly connected together. The excitation 
of the three-pole pairs results in such a way that the resulting tractive 
forces of the pôles /-/, and also of the rest of the pôle pairs, passes through 
the point of application h of the load." 

The drawings indicate a center around which the coils, whether 
four or six, are symmetrically arranged, and the armature has four 
or six (as the case may be) corresponding projections or pôles, 
which, as illustrated, meet corresponding projections of the magnets 
on which the coils are placed. The laminations of the pole-pieces 
are at right angles to those of the core. The claim reads : 

"Tractive magnets for multiphase currents, characterized by a central or 
pair arrangement of their pôles, in such a way that the tractive forces gen- 
erated by each phase pass through the point of application of the load for 
the purpose of avoiding the disturbing couples of forces which mlght occur 
through the action of force and load on the armature and for obtaining a 
noiseless action of the magnet." 

Without going into détail, I am satisfied that Schuckert difïers 
very materially from Lindquist, and that from the German patent 
and drawings it would be practically impossible to make an opera- 
tive device in accordance therewith. It suggests, but does not teach 
or instruct one how to do what is suggested. I hâve no doubt, and 
the prior art demonstrates, that it was understood that an electro- 
magnet operated by alternating currents would draw and hold its 
load without vibration or chattering, if means could be devised by 
which ail parts of the armature should be puUed or lifted and held 
by the same force or equally at ail times in one and the same direc- 
tion, and we may say the point of application of the load. Any elec- 
tromagnet which failed in this was defective in arrangement and op- 
ération. The Lindquist patent says: 

"The invention relates to an electromagnet constructed to be energized by 
an alternating curreut, and when so energized to attract its armature and 
hold the same in position by substantially constant pull and without chat- 
tering. The invention consists in an electromagnet haviug a plurality of 
coils symmetrically disposed around a central axis, the individual axis of 
each of said coils being parallel to said central axis ; also in the construction 
more particularly hereinafter set forth." 
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And later the patent says : 

"In ail cases it will be iioted that the axes of tte coils are always parallel 
to and symnietrically disposed around the axis of the cylindrlcal magnet 
core." 

Claim 1 says nothing of a "cylindrical core," claims 2 and 3 call 
for a "cylindrical core," and claim 4 calls for a cylindrical laminated 
core with intégral symmetrically-disposed pole-pieces at one end 
thereof, coils on said pole-pieces, and "means," etc. I fail to see 
that défendant does not infringe each and ail of thèse claims. Clear- 
ly there is an electromagnet, and clearly it has a plurality of coils 
symmetrically disposed around a central axis, and as clearly the 
individual axis of each of said coils is parallel to the central axis. 
And I can, I think, understand the necessity or great value of the 
parallelism of the axes of the coils. It means much more than 
merely mechanical parallelism, for it involves an equal distribution 
of the magnetism. As I understand, if the core is not laminated, 
there is danger and imminent danger of so-called parasitic or Eddy 
currents. If -we would hâve a symmetrical distribution and opération 
or éffect of the magnetism, we must hâve a symmetrical and like 
construction and quality of the éléments through which it is to oper- 
ate or be distributed. When défendant surrounded its laminated ar- 
mature (surrounded when drawn in) with the large fixed coil, and 
energized it, the conséquence was that the copper ring coils were 
energized and the armature drawn into the large fîxed coil. When 
the core, armature, with its two symmetrically-disposed laminated 
pole-pieces carrying the two single-turn copper coils, is energized, 
the large fixed coil inducing current in the ring coils, we hâve the 
structural and magnetic equality and symmetry required. The lam- 
ination of the pole-pieces on the end of the armature which carry 
the copper ring coils are intégral with the armature, a part thereof, 
and consequently iparallel with the central axis. I cannot see why 
every condition of the patent in suit is not fully met by the defend- 
ant's structure. It is said that the movable plunger is not cylindrical 
geometrically. This is itrue. But functionally it is cylindrical. To 
ail intents and purposes it is cylindrical. For ail the mechanical and 
magnetic purposes of defendant's device it is cylindrical. It moves 
up and down in the cylindrical ispace within the large fixed coil. 
There are several cases which hold that such a change of shape, the 
function being the same, does not avoid infringement. 

Hawkins contends that the "core" of Lindquist is the body A 
from which the pole-pieces extend and which in turn support the 
coils. This is true enough. He then says: 

"The portion of defendant's structure which corresponds in function to 
this core A is the rectangular box-like iron memher which is statlonary and 
surrounds the main coil. This member obviously is not cylindrical." 

If this box-like structure referred to ;by Mr. Hawkins does per- 
forrn the functions, and ail the essential functions, of the core of the 
Lindquist patent, then it is so far from cylindrical that, if "cylin- 
drical" is of any importance at ail, défendant does not infringe. But 
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in my judgment this box-like structure serves as a mère support for 
the real core of the defendant's structure. He says : 

"Dr. Kennelly, in reading this claim on defendant's structure, calls the 
plunger of defendant's structure the 'core.' It does not secui to nie that this 
is a proper Interprétation, because defendant's plunger corresponds more 
nearly to the armature pole-pieces 2.'f of Lindquist, which move up and down 
Inside the coils just as defendant's plunger moves up and down inside the 
main eoil, and thèse pole-pleces in Lindquist's structure are not cylindrlcal, 
and are not the parts referred to by the term 'cylindrical core' in the claim. 
Even if defendant's plunger could properly be called the 'core,' as this word 
Is used In the claim, it could not be called a cylindrical core without further 
interpreting 'cylindrical,' as Dr. Kennelly does, as 'functionally cylindrical.' 
As I hâve explained heretofore, the shape of the core bas nothiug to do with 
its function, so that interpreting cylindrical as 'functionally cylindrical' is 
simply reading the word out of the claim." 

I cannot agrée with this when we consider the function of the 
Lindquist core as described in his spécifications. He also says : 

"I do not agrée with Dr. Kennelly that defendant's coils — the large one 
with its axis coïncident with the axis of the magnet, and the two small coils 
being on opposite sides of the central axis and inclosed by the large coil — are 
properly described as 'symmetrically disposed around a central axis,' when 
that clause is read in the Ught of the spécifications and drawings of the 
Lindquist patent." 

[2] It is true that Lindquist's drazvings do not show such an ar- 
rangement of the coils, but ail he had to do was to show one mode 
of arrangement. The claim embraces ail arrangements of the coils 
which will symmetrically dispose them about the central axis. Mr. 
Hawkins also contends that defendant's device will not do the work 
of complainant's device as well or as perfectly. This is immaterial. 
If substantially it has the same éléments with the same functions, ail 
working on the same principle and in obédience to the same law, and 
in the same manner and producing the same resuit, although imper- 
fectly, défendant infringes. 

The défendant infringes, and there will be a decree accordingly 
for an injunction and for an accounting, with costs. Défendant is 
amply responsible, and pending an appeal, if taken within 30 days from 
the entry of the interlocutory decree, the issue and opération' of the in- 
junction will be suspended, on condition that défendant shall keep an 
account of ail infringing devices made and sold or made or sold, 
open to inspection once each three months. 
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Patents (§ 328*) — Anticipation — Apparatus foe Making Pnbumatic Tibes. 
The Thropp patent. No. 822,501, for apparatus for manufacturing wheel 
tires for automobiles, claims 1 and 2, hsld void for anticipation. 

•Por other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the De Laski & Thropp Circular Woven Tire 
Company and others against the Fisk Rubber Company. On final 
hearing. Decree for défendant. 

Emery & Booth, John P. Bartlett, and E. Clarkson S^ward, for 
complainants. 
William Quinby, for défendant. 

BROWN, District Judge. The bill allèges infringement of claims 1 
and 2 of letters patent No. 822,561 to P. D. Thropp for apparatus for 
manufacturing wheel tires. Application was filed November 1, 1905 ; 
the patent is dated June 5, 1906. 

The invention relates especially to apparatus for holding a clencher 
tire in position during the vulcanizing process. 

1. ïlre-formlng apparatus comprislng an annular core or mandrel, annular 
pressure-rings arrangea to engage the clencher edges of the tire leaving the 
outer body portion of the tire exposed and means for forcing the pressure- 
rings Into a predetermlned position wlth respect to the core or mandrel. 

2. Tire-formlng apparatus comprislng an annular core or mandrel provlded 
wlth an Inwardly-extendlng rib, pressure-rings arrangea to engage the clench- 
er edges of the tire on opposite sldes of the sald rib leaving the outer body 
portion of the tire exposed and means for forcing the pressure-rings against 
the opposite sides of the rib. 

Complainants say the invention lies in the apparatus for molding 
and giving pressure to the tire casing during the vulcanization ; that 
the apparatus is adapted for use in producing automobile tire casings 
by what is called the "one cure, wrapped tread method," in which the 
inner casing, including the tread, is built up on a core or mandrel at 
one time, of green or unvulcanized stock. The side pressure-rings 
are then applied, which inclose the inner or clencher part of the tire, 
leaving the outer body portion uninclosed. The whole is then spirally 
wrapped with a porous tape, and so wrapped is submitted to a vul- 
canizing beat, after which the wrapping, pressure-rings, and mandrel 
or core are removed and the casing is entirely completed. 

Complainants state that many advantages resuit from the use of 
this apparatus, both in the quality of the product through the avoidance 
of pinching or of buckling, which is said to attend the use of the full 
or closed mold of th^ prior art, by reason of the diffîculty in estimating 
accurately the amount of rubber necessary for the proper filling of 
the closed mold, and in the ease, speed, and lessened cost of manu- 
facture. 

It is claimed that the patent in suit is basic, being the first apparatus 
adapted for the manufacture of one-cure open-cure, wrapped tread 
tire casings in which substantially the inner half of the casing (that 
is, the clencher part) is molded, and the outer half open cured. 

The utility of the apparatus is shown by testimony to the effect 
that by July of the year 1910 19 manufacturers of automobile tire 
casings used this device and paid royalties therefor to the complainants. 
The most important défense is that of invalidity of the patent in 
view of prior patents and of the prior unpatented art. 

The défendant states that the Thropp patent shows an open mold 
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as distinguished from a closed mold and that an open mold is in 
ail respects like a closed mold, except that the outer edges of the mold 
sections are eut away to expose a part of the sheath. In both forms 
the mold sections must inclose and engage the clencher part of the 
sheath. 

The défendant has introduced a large amount of testimony as to 
devices of the prier art preceding Thropp's date of invention. Thropp 
claims as his date of conception February 1, 1905. In interférence 
proceedings the patentée, Thropp, on March 12, 1907, filed a sworn 
preliminary statement in the Patent Office to the effect that he con- 
ceived the invention and first made a drawing or sketch of it about 
February 1, 1905 ; that the invention was first disclosed to others 
on or about March 1, 1905; that a full size working model of the 
invention was made on or about July 15, 1905; and that he first 
reduced the invention to practice on or about July 20, 1905. 

The défendant has produced voluminous évidence, called the Akron 
évidence, as to the making of designs for molds by the B. F. Good- 
rich Company ; the manufacture of molds ; and the use of thèse 
molds in January, 1905, for the manufacture of single open-cure wrap- 
ped tread automobile tires. It has also proved that the first four of 
thèse tires were delivered to the Baker Electric Vehicle Company, 
of Cleveland, Ohio, January 10, 1905. Drawings for an open beat 
mold, dated December 22, 1904, are produced, which show a mold 
comprising a mandrel and annular pressure rings arranged to engage 
the clencher edges of the tire, leaving the outer body portion of the 
tire exposed ; also open beat molds for a fillet to be used in connec- 
tion with the pressure rings. 

In the patent in suit it is said: 

"The outer edges of the pressure-rings are made quite thick, as showD at 
11 and 12, ia order to make them flrm. ♦ * *" 

Also the foUowing: 

"In opération, the several éléments of the tire having been plaeed in 
position on the core and the pressure-rings forced into position by the bolts 
8, flUlng-rings 17 18 of wedge shape in cross-section are plaeed agalnst the 
sldes of the tire above the thick edges 11 and 12 of the pressure-rings, and 
the whole is wound with a wrapping of tape 19, the fllling-pieces 17 18 serv- 
ing to impart the pressure of the winding tape to the sldes of the tire to hold 
the latter in position during the vulcanizing process." 

The fillet molds shown in the Akron évidence are for producing 
fiUing pièces corresponding to those shown in the patent in suit. The 
filling-rings are éléments of claim 3, but are not éléments of claims 1 
and 2. The omission of thèse wedge-shaped filling-pieces from the ap- 
paratus of the patent in suit would leave a portion of the outer tread 
at a considérable distance from the winding tape, so that the winding 
tape would not exert its pressure upon parts of the outer portion of 
the tire. Nevertheless, the défendant has shown a device which in 
ail substantial particulars is an anticipation of what is shown in the 
drawings of the patent in suit, and which is doubtless apparatus for 
holding a clencher tire in position during the vulcanizing process, in 
connection with a winding tape. If the claims in suit can be distin- 
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guished by the omission of the fillets, and cover apparatus in which the 
outer edges of the pressure-rings are made sharper and longer so as 
to dispense with thé use of fillets, this must be regarded as merely 
a différence in form which does not meet the défense that the prior 
art shows rigid mold sections for the clencher or inner part of the 
tire adapted to be used with a cross wrapper for the curing of tire 
casings in open beat. 

The complainants contend that this device is not proved by com- 
pétent évidence to bave existed or to bave been used. Upon a read- 
ing of the entire testimony and of the full discussion of this matter 
upon the defendant's brief, I am of the opinion that the device is 
proved not only by the direct and positive testimony of compétent 
witnesses, but that the corroborative testimony, consisting of drawings, 
mold cards, invoices, and entries, establishes beyond a reasonable 
doubt the facts upon which this défense rests. This testimony comes 
not only from the Goodrich Company itself but from the Baker 
Motor Vehicle Company and from the Williams Foundry & Machine 
Company, manufacturers of molds. 

The complainants say further that the apparatus shown is part of 
a two cure apparatus, and is not adapted to perform the functions of 
the patent in suit. The materiality of this objection is doubtful. The 
patent in suit says nothing as to a one cure process or a two cure 
process. In the two cure process the carcass of the tire casing, exclu- 
sive of the tread portion, is built on a mandrel and semicured in a 
closed mold, the tread is built up on a separate mandrel wrapped 
spirally with a fabric wrapper and also semicured, and the two semi- 
cured parts are united by cément and the whole spirally wrapped and 
subjected to a second cure in open beat. The patent in suit is broad 
enough to cover the use of the apparatus with either a wholly uncured 
carcass or a semicured carcass. The patent in suit upon the présent 
record and upon the briefs can hardly be regarded as for a new 
method of curing. The open beat wrapped tread single cure process 
was old. The use of the spiral winding of tape instead of a closed 
mold, and the open wrapped tread single cure process for the purpose 
of obviating pinching is shown in the patent to Cowen 565,854, Au- 
gust 11, 1896. Claim 1 of said patent is as follows: 

"The herein-described method of manufaeturing pneuniatle tires, which con- 
sists In building up an endless tube of or containing unvulcanized rubber ; 
temporarlly eovering the tread surface of the inflated unvulcanized tube with 
a fabric adapted to make fine indentations tbereln ; securing the said tread 
eovering fabric temporarlly in position pressing upon the said tube; vulean- 
izlng the tube while so covered, and then removlng the temporary eovering 
to leaA^e the completed vulcanized tube ready for use, substantially as de- 
scribed." 

Défendant has properly suggested that the form of clencher cavity 
shown in the Thropp patent is not new vvith Thropp and that varions 
forms of open molds in the prior art had means for holding the inner 
portion of a tire during an open cure. The contention that the Good- 
rich Company's apparatus was for a two cure process, though of doubt- 
ful materiality, is not satisfactorily established. Thropp the patentée. 
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tiestifies upon examination of the drawings that they represent a two 
cure apparatus and not a single cure apparatus. This is based upon 
the contention tliat the drawings of the Baker device include not only 
defendant's Exhibits 14 and 11 of open molds, but also Exhibit 12 
of a closed mold. On the other hand, is the testimony that Exhibit 
12 of a closed mold, though marked "Baker spécial" was not a part 
of the device in use and it may be observed that the closed mold Ex- 
hibit 12, marked "C 613," is about a month earlier in date than Ex- 
hibits 11, marked "C627," and 14, marked "C626," and of other ex- 
hibits consecutively numbered and dated at about the same date in 
December. 

Any inference to be drawn from Exhibit 12, however, is insufhcient 
to meet the positive testimony of a number of witnesses that the pro- 
cess used with the apparatus of Exhibits 14 and 11 was a one cure 
process. 

The défendant also introduces testimony, called the Détroit évidence, 
of witnesses connected with the Morgan & Wright Rubber Works. 
This establishes the conception of making a tire sheath by the single 
open cure wrapped tread process prior to September, 1904; the con- 
struction of apparatus and the making of a single sheath, and subsé- 
quent developments of open mold construction which led to the pro- 
duction of apparatus substantially like that of the patent in suit. 
There is also further évidence from the employés of the Hartford Rub- 
ber Works, located at Hartford, Conn., showing that as early as 
1894 there was used a somevvhat crude device for the manufacture of 
open single cure wrapped tread tires. 

There is also évidence, called the Chicopee évidence, from employés 
of the Fisk Rubber Company, which shows devices for an open one 
cure wrapped tread process. 

It seems unnecessary upon the question of anticipation to refer spe- 
cifically to devices other than the devices proved in the Akron défense, 
further than to say that they thoroughly establish the fact that the 
single cure wrapped tread process was familiar in the art, and there- 
fore that the patent in suit cannot be construed with the breadth that 
would be given to it if it were for the first apparatus which embodied 
this method of curing tires. It may, however, be properly considered 
upon the évidence in the case as for apparatus which comprehends 
rigid molds for the inner part of the tire, capable of exerting con- 
sidérable molding pressure at that point, while leaving the outer part 
of the casing free for the open cure wrapped tread process. So con- 
sidered I am of the opinion that it is anticipated by the production and 
use of substantially similar apparatus by the Goodrich Manufacturing 
Company, and that anticipation is not avoided by the fact that in 
the claims in suit the fillets are omitted. The lengthening of the edges 
of the pressvire-rings so as to obviate the use of fillets is not indicated 
in the spécification of thë patent in suit; and if the omission of fillets 
from claims 1 and 2 is suflicient to support the inference that the pat- 
entée had in mind a structure of other form than that shown in the 
drawings and described in the spécification, it must be upon the view 
198 F.— 9 
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that such a change was obvious. There is described in the patent in 
suit nothing patentable bver the prior Goodrich structure, even if com- 
plainant's pressure-rings were so constructed as to obviate the use of 
îillets. 

I am of the opinion that claims 1 and 2 of the patent in suit are 
invalid, by reason of anticipation. 

The bill will be dismissed. 



LOVELI^McCONNELL MFG. CO. et al. v. WAITB AUTO SUPPLY CO. 

(District Court, D. Rhode Island. July 22, 1912.) 

No. 16. 

1. Patents (§ 129*) — Conditional Licenses — Construction. 

A label attached to a patented article sold by the owner of the patent 
to a dealer, licensliig Its sale or use only on certain conditions, one of 
whlch was that by its acceptance the purchaser aelinoWledged the valid- 
ity of the patent, reasonably imports that the condition relates only to 
tlie speciflc article to which the label is attached, and It does not estop 
the purchaser to contest the validity of the patent, when sued for its 
infrlngement by the sale of articles made by others and alleged to in- 
f linge, at least without proof that such indirect conséquences of the 
acceptance of the condition were known and understood by the purchaser. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 182y2-186; 
Dec. Dig. § 129.*] 

2. Patents (§ 280*) — Suit foe Infbingement — Preliminabt Injunction. 

A complainant is not entitled to a prelimlnary injunction to restrain 
infrlngement by further sales by défendant of patented articles under a 
license agreement whlch it is alleged défendant has yîolated, where the 
bill also prays for additional relief whlch can only be granted if such 
agreement is still in force; complainant beiug required to elect between 
the two inconsistent positions. 

[Ëd. Note. — For other èkses, see Patents, Cent. Dig. § 4S9; Dec. Dig. 
i 280.* 

Grounds for déniai of prelimlnary Injunction In patent infrlngement 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

In Equity. Suit by the I^vell-McConnell Manufacturing Company 
and others against the Waite Auto Supply Company. On motion for 
preliminary injunction. Motion denied. 

Horatio E. Bellows, of Providence, R. I., and Geo. Cooper Dean, 
of New Yorli City, for complainants. 

J. Jérôme Hahn, of Providence, R. I., and C. A. L- Massie, of New 
Yorlc City, for défendant. 

BROWN, District Judge. This is a pétition for prehminary in- 
junction against alleged infrlngement of letters patent Nos. 923,048, 
923,049, and 923,122, to Hutchinson, May 25, 1909. The patents 
relate to mechanically actuated diaphragm horns or alarms. Certain 
of thèse horns were sold to the défendant with a label attached there- 
to, in the f ollowing terms : 

•For other cases see same topic & § numbbb In Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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Llcense. 

Eovell-McConnell Mfg. Co., Makers, Newark, New Jersey, U. S. AL 

The Instrument contained In thls box Is marked with and Identified by 

Its Sériai No is made by us under United States patents, granted 

Marcli 14, 1899, No. 620,958 ; March 31, 1908, No. 883,643 ; May 25, 1909, 
Nos. 923,038, 923,049, and 923,122 ; May 3, 1910, Nos. 956,898, and 957,161 ; 
design patents January 19, 1909, Nos. 39,785 and 39,786, and February 2, 
1909, No. 39,801; and is licensed and sold only under and subject to the 
following conditions assented to by purchase, and controlling ail sales and 
uses thereof, any violation of which license conditions revokes and terminâtes 
ail rights and license as to thls and ail other instruments of makers in 
vlolator's possession, and subjects vlolator to suit for Infringement of said 
patents, without further notice. 

(1) The instrument contained herein la licensed for use and sale only when 
sold at retall or to buyers for use at a priée not less than $ , and only 
for such time as our name plate, registered trade-mark and sériai number 
shall remain unaltered and clearly legible thereon, and only when seller 
and buyer acknowledge that the aboTe mentioned patents are valid as to 
ail the clalms thereof, and that the instrument is licensed under and cov- 
ered by said patents. 

(2) Dealers may sell to other dealers having actual notice of and assent- 
Ing to the conditions of thls license, but may not sell to any one designated 
by the makers as objectionable, and may not alter, erase, detach or conceal 
any of makers' marks, notices, licenses, tags or labels applled to the within 
Instrument or to this box containing it. 

(3) No déduction, discount, rebate, premium or bonus shall be allowed 
or glven in connection with any sale or transfer at retall except that a 5% 
discount may be allowed where sale is made for cash. 

(4) No license whatever Is granted for purchase or sale by any one who 
has been notifled that he Is objectionable to makers; nor for purchase by 
or through, or sale by or to, any person, company, concern or association 
whlch offers or affords purchasers or users any membership, profit sharing or 
co-operative right or privilège. 

(5) Purchase, sale or acceptance of this instrument is acceptance of and 
agreement to perform the conditions above stated. 

Lovell-JIcConnell Mfg. Co., Makers. 
Miller Reese Hutchinson, Patentée 

[1] The bill allèges that by purchase, by acceptance, and by resale 
the défendant is a purchaser who has repeatedly and specifically ac- 
knowledged the validity of said patents, and that by reason of the prem- 
ises the défendant is now estopped to deny the validity of said patents. 
The bill also allèges that the défendant signed a supplemental selling 
license wherein it acknowledged its familiarity with complainants' Sys- 
tem of selling horns under conditional licenses. It is charged that 
the défendant has advertised and sold, and threatens to continue to 
advertise and sell, automobile horns, designated as the "Newtone" 
horn, made by another manufacturer, but embodying said inventions, 
in infringement of the rights of complainants. 

The bill prays an injunction against manufacture, use, or sale of 
the complainants' horns known as "Klaxon" and "Klaxonet" horns, 
of the kind purchased by the défendant from complainants, and also 
for an injunction against the use or sale of the "Newtone" horn or 
any similar horn at the same time that it uses, advertises, or sells the 
horn manufactured by complainants, and also against purchasing com- 
plainants' horns without spécial written permission of the complain- 
ants, etc. 
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The lîcense states that the instrument is licensed under conditions 
assehted to by purchase, that any violation of thèse conditions revokes 
and terminâtes ail rights and liceflseas to this and ail other instru- 
ments of makers in violator's possession, and subjects violator to suit 
for infringement of_^ patents without further notice. Pàragraph 1 is 
in part to the effect that the instrument is licensed only when seller 
and buyer acknowledge the validity of the above-mentioned patents. 
Pàragraph 2 in part provides that dealers may not sell to any one des- 
ignated by the makers as objectionable;, pàragraph 4, that no license 
is gra,nted for the purchase or sale by any one who has been notified 
that he is objectionable, etc. 

The patents in suit hâve not been adjudicated, nof is gênerai ac- 
quiescence shown. Thèse complainants are prosecuting in fhe Eastern 
district of New York a suit upon thèse patents a^ainst the manu- 
facturer of the Néwtone horns, the Automobile Supply Manufacturing 
Company, wherein a preliminary injunction was denied. See Lovell- 
McConnell Mfg. Co. v. Automobile Supply Mfg. Co. (C. C.) 193 Fed. 
658. 

Under ordinary rules a preliminary injunction against the sale of 
"Newtone" horns would be denied upon the complainants' showing. 
The complainants contend, however, that the défendant is estopped to 
deny the validity of the patents in suit, by reason. of a condition at- 
tached to the sale of complainants' horns, known as "Klaxons" and 
"Klaxonets" ; the condition being set forth in the first pàragraph of 
the license above quoted. It will be observed that this license contains 
no direct provision restricting the défendant from dealing in other 
horns than those manufactured by complainants. The proposition that 
the défendant has estopped itself from contesting the validity of the 
patents in a suit to enjoin its sale of the product of other manu- 
facturers is very doubtful. The condition as to acknowledgment of 
the validity of the patents seems rather a limitation of rights acquired 
in the use of a particular instrument than a gênerai agreement with 
the vendor. Even should it be held that the relation established by 
purchase with knowledgeof such conditions is strictly contractual, a 
point which requires further considération in view of the référence in 
Henry v. A. B. Dick & Co., 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 
645, decided by the Suprême Court March 11, 1912, and to British 
Mutoscope & Biograph Co. v. Homer, 17 L. T. R. 213, there is ground 
for thinking that such contract must be confined to the spécifie sub- 
ject-matter of the sale. 

It is a pëcnliarity of this form of license that by its terms the in- 
strument itself is licensed. The license seems to be treated as ap- 
purtenant to a spécifie instrument identified by a number. If the li- 
censes are several, and severally accepted, it seems reasonable to con- 
fine restrictions imposed upon the purchaser to dealings with the spé- 
cifie subject-matter.' The proposition that a purchaser of one of thèse 
instruments, with knowledge of the conditions, has thCreby agreed to 
acknowledge the validity of the patents in suit for ail purposes and in 
respect to other articles, is questionable for several reasons. Such an 
agreement by a purchaser may be altogether disproportionate to any 
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considération coming to the purchaser of a single instrument. The 
acceptance of this proposition would be likely to impose upon a pur- 
chaser by a catching bargain conditions which he did not appreciate. 

As the license contains no express provision against the sale of any 
other horns, nor any express restriction of complainants' ordinary légal 
rights in respect thereto, the attempt to deprive the purchaser of one 
of complainants' horns of the ordinary rights of sale and of ordinary 
rights of défense in respect to other articles, in the absence of évi- 
dence of full considération for such a restriction, would hâve a;n 
aspect of unconscionableness and raise considérations of public policy. 
Pope Mfg. Co. V. Gormully, 144 U. S. 224, 238, 254, 12 Sup. Q. 
632, 637, 643, 36 L. Ed. 414. 420, 426._ 

The doctrine of acceptance of conditions upon the purchase ot ar- 
ticles with labels, notices, or indorsements thereon requires at law 
spécifie proof that the conditions were brought to the purchaser's no- 
tice. In equity the chancellor should be satisfied, not only that the 
text was brought to the purchaser's attention, but that the implications 
and indirect légal conséquences of the agreement were understood, or 
at least were such as were fairly obvious to a purchaser in the or- 
dinary course o£ trade. 

Upon the motion for a preliminary injunction against the use of 
the "Newtone" horn, I am of the opinion that the complainants' case 
is not aided by the contention that the défendant is estopped or has 
agreed not to contest the validity of the patents in respect thereto. 

[2] The contention that the défendant is bound by the acknowledg- 
ment of the validity of the patents gives rise to an inconsistency, when 
we consider the case in respect to the prayer for an injunction against 
the sale of "Klaxons" and "Klaxonets." This contention seems to 
require us to assume that the license agreement is still in force. If 
abrogated by complainants, it can hardly be contended that the de- 
fendant is still bound by its terms. The complainants hâve an élec- 
tion to treat the license as still in force and to restrain a breach, or 
to consider it at an end. The difficulty in this case is that the bill 
involves inconsistent positions and not alternative positions. If the li- 
cense is to be treated as in force, it is in force for ail purposes, and 
the défendant cannot be treated as an infringer, but merely as one 
who has violated the terms of a contract still in force. The com- 
plainants may hâve grounds for their contention that the défendant is 
an infringer by reason of the sale of "Klaxon" and "Klaxonet" horns 
contrary to the terms of the license. Upon this point, however, there 
is doubt, in view of the facts. The complainants themselves cite 
cases showing that it is doubtful if the license has been abrogated and 
whether défendants can be treated as infringers. American Grapho- 
phone Co. v. Victor Talking Machine Co., 188 Fed. 428, 110 C. C. A. 
308; Id. (C. C.) 188 Fed. 431. Until, however, the complainants shall 
elect definitely which right they will claim, it does not appear whether 
the case should proceed upon the theory of infringement or of vio- 
lation of the terms of an existing contract. Though the court has 
power to grant alternative relief, it has no power to make an élection 
for the complainants between inconsistent rights. 
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The case présents aiso a further question as to whether equity 
should lend its aid to enforce the provision that a breach of conditions 
in respect to a single instrument shall revoke ail rights as to other 
instruments in the violator's possession, Forfeitures of this character 
are not favored by equity and will not be aided upon merely technical 
légal grounds. Furthermore, the complainants fait to show that in 
respect to sales of Klaxon or Klaxonet horns by the défendant the 
complainants are likely to suffer such irréparable injury pending final 
hearing as to require a prelimiriary injunction. 

Motion for a preliminary injunction is denied. 



TURNER V. MOORE et al. 

(District Court, D. Minnesota, FourtU Division. March 29, 1912.) 

Patents (§ 328*) — Infrinq-ement. 

The Turner patent. No. 985,119, for steel skeleton concrète construc- 
tion, held not Infringed, 

In Equity. Suit by Claude A. P. Turner against Morris E. Moore 
and Edward J. Scriver, copartners as Moore & Scriver. On final 
hearing. Decree for défendants. 

Charles J. Williamson, of Washington, D. C, and L,. A. Hubachek, 
of Minneapolis, Minn., for complainant. 

H. E. Fryberger, of Minneapolis, Minn., for défendants. 

WILLARD, District Judge. The only question which I shall con- 
sider is whether or not the défendants' building infringes the com- 
plainant's patent. Claims 1 and 4 of patent No. 985,119, issued to 
Turner on February 21, 1911, require: (a) A cantilever head; and 
(b) rods extending from said head downward into the column. The 
cantilever head has necessarily as a part thereof cantilever rods. Are 
the basket rods found in the Moore & Scriver building cantilever 
rods? 

The slab is eight inches thick. (Défendants' Record, Sandberg, p. 
258 ; Johnson, p. 277.) Sandberg, the foreman, knows what he testified 
about, because he measured the slabs. (Page 259.) The basket rods 
entered the slab from below only two inches. (Sandberg, p. 258; 
Johnson, p. 277.) Sandberg knows this, also, because he measured 
the pattern. (Page 260.) The rods turned at once at the top; they 
did not extend horizontally. (Défendants' Record, pp. 179, 322.) 
This is clearly shown in the building inspector's sheet No. 10, and also 
in the model presented by the défendants, the accuracy of which is 
established by the évidence. In the spécification of the patent it is 
said (page 2, line 113) that the rods extend laterally into the slab sub- 
stantial distances beyond the sides of the column. 

Under thèse circumstances, Heidenrich did not greatly exaggerate 
when he said (Défendants' Record, p. 345) that the basket rod could 
not be a cantilever by the wildest stretch of the imagination. To be 

•For other cases see saine topic & § numbeu in Dec. & Am. Digs. 1907 to date, & Rep'r Inde.'ces 
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a cantilever, some part of the rod must be in tension. The complain- 
ant in his brief speaks of the tension member of the elbow rod. (Page 
54.). The basket rods in the Moore & Scriver building, extending into 
the latéral part of the slab only two inches, are below the neutral axis, 
and are not in tension. The basket rods serve an entirely différent 
purpose from that served by Turner's elbow rods. The basket rods 
are used as a strut or brace. (Défendants' Record, Cowles, p. 42; 
Hamlin, p. 217; Houghton, pp. 275, 299, 311; Heidenrich, p. 346.) 

It is true that Turner in his patent mentions supplemental bracket 
or brace rods (c^). Thèse braces also appear in the drawings for the 
Wisconsin f reight house, and in those for the Lindeke, Warner & Co. 
building. But Houghton (Défendants' Record, pp. 266, 267) and 
Cowles (pages 160, 203) testify that when Turner presented the draw- 
ings for the Johnson & Bovey building they showed no such braces, 
that Turner said they were not necessary, but that Houghton insisted 
that they be put in. However this may be, the claims of the patent 
which are sued on do not include thèse braces as an élément. 

It is said, however, that in some of the columns on the first floor 
the basket rods extended above the slab rods, and the large photo- 
graph is relied upon to show this. A photograph is not always conclu- 
sive évidence of what it purports to represent ; but, apart from this, 
Cowles testifies (page 201) that the instructions were to jack up the 
Steel just before the concrète was poured. Cook says that in some 
places he used brick, and that the men pulled up the rods with hooks 
before the concrète was poured. (Page 290.) Cook, however, did tes- 
tify that some of the basket rods on the first floor did extend into 
the slabs more than two or three inches, but that they found that the 
tops were in the way of the slab rods, and they made the basket rods 
shorter, so that they would just catch onto the form and hold them in 
place. He nowhere says that thèse longer rods had any horizontal 
section; on the contrary, he says that the rods used in the building 
were in the form of a hook, as shown in the model. (Page 253.) 

But, even assuming that in some of the columns on the first floor 
the tops of the hooks did extend above the neutral axis, their value 
as tension or cantilever rods would be so small that they could not 
properly be called such. (Cowles, p. 196; Hamlin, p. 216.) 

Although the basket rods are not cantilever rods, yet complainant 
says that the rods (f) are, that they with the ring (e) form a canti- 
lever head, and that the basket rods constitute the member extending 
downward into the column. 

It is to be observed that the plans did not call for the links, 16, Fig. 
1, or the hooks, 19, Fig. 5, of the Cowles patent. (Défendants' Rec- 
ord, pp. 153, 159.) The évidence clearly shows that the basket rods 
used in the building were in no way fastened to the ring (e) or to the 
rods (f). (Houghton, p. 310; Cook, 299; Cowles, 42, 201.) The 
complainant in his brief does not seriously contest this proposition. 
(Page 64.) 

It is évident that, in order to co-act with the cantilever head, its 
member extending downward must be attached to it. The spécifica- 
tion of the patent says (page 2, Une 26) that the primary function of 
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the member extending downward is to perform the office of an an- 
chôrage for thé cantilevei' head. It thus appears that, while the ring 
(e). and the rods (f) may be a cantilever head, the élément of a mem- 
ber extending downward is wanting in the défendants' building. 

Goncerning claim 6 little need be added. As Heidenrich says (page 
366) the Word "vertical" cannot in ordinary parlante include a case 
where thcre is an angle with the axis of some perpendicular body. 

Let a decree be entered for the défendants, dismissing the bill, 
with costs. 



BURROWES et al. v. FERGUSON BROS, MFG. CO. 
(District Court, S. D. New ïork. August 1, 1912.) 

PATENTS (§ S28*) INFKINOEMEKT — FOLDINQ TABLE. 

The Burrovves patent, No. 766,988, for a folding table, construed in 
the llght of the prior art and the proceedings In the Patent Office, helâ 
not infringed. 

In Equity. Suit by Edward P. Burrowes and the E. T. Burrowes 
Company against the Ferguson Bros. Manufacturing Company. On 
final hearing. Decree for défendant. 

L. S. Bacon and C. E. Dunn, for complainants. 

E. Clarkson Seward and Wm. McK. Barber, for défendant. 

PLATT, District Judge. This is a bill in equity, allegïng infringe- 
ment of patent 766,988, granted August 9, 1904, to Edward T. Bur- 
roAves, assignée of Franklin M. Burrowes, the alleged inventor, and 
demanding the usual remédies. The original bill allèges unfair com- 
pétition also, but the charge is not supported by proof. The facts 
regarding the patent and its infringement hâve been examined with 
much more care than this brief mémorandum would indicate. 

When the claims are construed, as they must be, in view of the 
prior art, there is, beyond the shadow of a doubt, no infringement. 
I arn also quite of the opinion that the claims relied upon are invalid, 
but I do not care to place the judgment upon that ground. If I were 
to take that last step, I should deem it my duty to analyze the art and 
the patent claims, in extenso, so that the line of reasoning which 
brings me to such a conclusion could be plainly understood. My 
health and the season of the year forbid such an effort. 

When the claims are limited, as they must be, to the détails of con- 
struction shown in the spécifications and drawings, no discussion is 
neededl. The burden of complainants' song is that, up to the time of 
the appearance of the patentée in the art, the best folding table in 
existence was a heavy, cumbersome thing, not easily carried about 
and set up in place, and that ail on the sudden, like a flash of light- 
ning out of a clear sky, along came this skilled workman in complain- 
ants' factory and evolved, as a boon to the perspiring public, the idea 
of a compact folding card table, which is very useful and of such a 
feather like weight, that anybody of either sex, with even a touch of 

•For otlier cases see same topic & % nuhbeb m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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muscular development, can manage it with ease, and that therefore he 
and his assigns should be protected against ail other light and com- 
pact folding card tables, which are constructed on the gênerai lines 
of the idea which he evolved and gave expression to. 

It goes without saying that, if the patented idea was such a boon, 
it would deserve protection against a wide range of équivalent con- 
structions; but I am bound to say that after a careful study of the 
prior art, and after learning how much the patentée concededl during 
his eventful trip through the Patent Office (which trip, by the way, 
would in my judgment hâve been disastrous if the examiner had 
scanned the prior art more closely), there cannot be found even a 
shred of pioneership about the patent. In my opinion, the trouble 
in this case is one which we frequently run across in patent cases. 
Long after the event, and in the light of later expérience, the experts 
hâve built up for the patentée an original idea which never entered 
his mind when he was getting his patent. If the faintest notion of 
the pretty little thing for which he is now asking protection had caught 
a lodging in his mind during the heckling process which the examiner 
put him through, it is impossible to believe that he could hâve re- 
mained so impregnably silent about it. Lumbering, heavy structures 
of différent kinds were cited against him, and he yielded to them, 
never suggesting that the lightness of his structure was enough to 
take him away from the citations. The very fact that he expected to 
make his top of leather board or fiber board, which are two of the 
heaviest substances he could hâve used, seeras to take away any possi- 
bility that he could hâve been thinking about lightness of weight. He 
was after compactness, and the positive engagement of the legs within 
the space made by the edges of the table, so as to facilitate trans- 
portation and save expense. 

I am inclined to think that, if he had patented this idea now sug- 
gested for him, he might hâve been entitled to protection against this 
alleged trespass ; but that thought has no bearing on the issue I am 
now deciding. He had no such idea, and therefore neither claimedl 
nor got any such protection. I find, upon the facts before me, that 
the defendant's table does not infringe. 

Let the bill be dismissed, with costs. 



MILLS V. DENVER & R. G. R. CO. 

(District Court, D. Coloj-ado. June 26, 1912.) 

No. 5,925. 

1. Adverse Possession (§ 7*) — Railroads— Public Land— Effect of Aban- 

DONMENT. 

Where a railroad company, wWch by the construction of its road has 
acquired a right of way over public land, has abandoned the same by a 
relocation of its Une and the reinoval of its track, the old right of way 
becomes subject to the rules governing property privately owned, and! 

•For other cases see same toplc & i numeer in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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tltle thereto may be acauired by anotber by adverse possession unde» 
color of tltle. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 24- 
42 ; Dec. Dlg. § 7.*] 

2, Advebsb Possession (§ 70*) — Railboads— Kight of Wat Oveb Public 
Lands— Effect of Change of Lime. 

The predecessor of défendant rallroad company by building Its road In 
1877 acqulred a right of way over public lands whlch were afterward 
patented to complainant's grantors; tbere being no réservation of the 
right of way In the patents, in 1899 the rallroad company changed Its 
Une, purchasing a new rlght of way froni the owners over the lands and 
removing Its track from the old right of way which was then inclosed 
and thereafter cultivated by the owners wlth the rest of the land. Hcld, 
that the abandonment of the old rlght of way must be assumed to hâve 
been a part of the considération to the owners of the land for the 
new one, and that such owners had color of title to such old right of way 
whlch after the lapse of the statutory period gave them absolute title 
by prescription. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dig. §§ 394- 
414; Dec. Dlg. § 70.*] 

S. Records (S 9*) — Suit to Kegisteb Title— Pebsons Conoluded— Seevice 
BT Publication. 

Onder the Torrens Act (Laws Colo. 1903, p. 311), providing for the 
adjudication and registratlon of land titles, a rallroad company whlch 
by the construction of its road acqulred a right of way over a tract of 
public land under act of Congress, but afterward by a relocation of its 
Une abandoned such rlght of way, which was inclosed and cultivated by 
the owner of the land, frhere there was nothing of record or on the 
ground to show Its ownership, was properly brought Into a suit brought 
by a purchaser of the land for registration of bis tltle by publication as 
an unknovvn party and Is bound by the judgment thereln. 
[Ed. Note. — For other cases, see Eecords, Dec. Dig. § 9.*] 

In Equity. Suit by Ogden Mills against the Denver & Rio Grande 
Raiiroad Company, On motion for preliminary injunction. Motion 
granted. 

Bartels & Silverstein and John H. Chiles, ail of Denver, for com- 
plainant. 

E. N. Clark and R. G. Lucas, both of Denver, for défendant. 

LEWIS, District Judge. This is an application for a temporary 
writ of injunction. The facts are thèse: 

Complainant is the owner of 320 acres of land in Huerfano county, 
holding registered title thereto under the so-called Torrens Act (Laws 
Colo. 1903, p. 311). The title was confirmed and registered in ac- 
cordance with the provisions of said act on August 27, 1911. Thèse 
lands were first entered about 1882, and patents conveying the title 
from the United States, without any rééervation, were issued in 1890. 
In 1877 the Denver & Rio Grande Railway Company constructed its 
narrow gauge road across the lands, taking for that purpose a strip 
thereon 200 feet wide and about 1 mile long. Its right of way thus 
taken was acquired by virtue of Congressional Act June 8, 1872, c. 
353, 17 Stat. 339, and the amendment thereto of March 3, 1877, c. 
126, 19 Stat. 405. The section of the right of way across the lands 

'JFor otber casw «e« tame topic & l ndubbb In Pec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was a part of the main line of said railroad between La Veta and 
x^lamosa. It thus appears that the title acquired by the entrymen 
under their patents to the lands was subject to said right of way. 
The railroad was continuously operated as first constructed by said 
railway company and its successor, the Denver & Rio Grande Rail- 
road Company, until November, 1899. Just prior to the last-named 
date, said railroad company had changed its line from narrow 
to broad gauge, and for that purpose had selected a new route for 
about 30 miles of its line between La Veta and Alamosa, and 
had purchased a strip of ground 100 feet wide across complainant's 
lands from his predecessor in title, and since said last date has con- 
tinuously operated its road over said subsequently selected route. A 
rough outline showing the two routes across the lands f ollows : 




Since 1899 the old right of way has been inclosed as a part of the 
lands, and for many years past has been cultivated, and is now 
in cultivation. There is not, and has net been for many years, 
anything to indicate the line across said fields of the original right of 
way. Soon after the new line was constructed, it was fenced on 
both sides across thèse lands, and the grade on the old right of way 
was plowed down, irrigation ditches were carried across it in places, 
and it became a common part of the cultivated fields. It was in this 
condition when complainant purchased the lands, and had been so 
for many years. There was nothing to indicate, to one going upon 
the lands, that a railroad had ever existed along the old rc^Jte, and 
complainant had no knowledge that it had ever existed when he 
purchased. After the broad gauge road was constructed and had 
been in opération for several years, the défendant, a Consolidated 
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corporation under the laws of the states of Colorado and Utah, suc- 
ceeded to ail of the rights and title held by said railroad company 
to the broad gauge line and also to ail interest, if any it then had, in 
the old right of way on which the narrow gauge line had been con- 
structed. A coal mine bas been opened up at a point on the old 
narrow gauge right of way about six miles westerly from complain- 
ant's lands, and shortly before the bill was filed the défendant sent 
its servants into complainant's fields for the purpose of surveying 
and staking ont the old narrow gauge line with a view to laying down 
a railroad switch track across the same along said old route from 
a point of connection with its main line just easterly of complainant's 
lands and extending thence along said old narrow gauge line to said 
coal mine for the purpose of hauling out to its main line for shipment 
the output of said mine. 

Ajnd thereupon the complainant, a résident and citizen of the state 
of New York, filed bis bill for the purpose of enjoining the défend- 
ant ;f rom the commission of its threatened acts as an alleged trespass. 

On the filing of the bill a restraining order issued, and the défendant 
in its return to the order to show cause claims the right to take pos- 
session of the old right of way as owner thereof. 

[1] 1. The défendant takes the position that under the rule an- 
noupced in Railway Co. v. Townsend, 190 U. S. 267, 23 Sup. Ct. 671, 
47 \,. Ed. 1044, and Railway Co. v. Ely, 197 U. S. 1, 25 Sup. Ct. 302, 
49 L. Ed. 639, the title which it claims, as under the act of Congress, 
to t|ie old right of way, could not, nolens volens, be acquired from it. 
We' do not believe the rule there announced bas any application to 
the facts hère.. It was certainly not intended by the act to compel the 
railway company to operate its road over the originally selected route 
and prohibit thereafter a change in any part of such route, if condi- 
tions in the judgment of the company should thereafter render such 
change advisable. Such change would not likely be made in a rugged, 
mountainous country, such as we bave in hand, until it was first as- 
certained that the change would promote the safe and economical 
opération of the road; and, after such a change had been made, the 
old grade under those conditions could bave no semblance to the facts 
presented in those cases. The reason for the rule there announced 
does not exist hère. One route for the hne of its road was ail that 
Congress intended to give it, or it expected to use. Furthermore, it 
is not now proposed by the défendant to retake, reconstruct, and 
operate its through line over the old route, but to take and use a part 
of the old route merely for the purpose of placing thereon and operat- 
ing a coal mine switch. It is not its purpose to re-establish its through 
line on the old route. There being then, after the acquisition of the 
new line, no restriction in the congressional grant on the disposi- 
tion of the old right of way, it became subject to the rules of prop- 
erty privately owned. It substituted the new route for the old. It 
took deeds from complainant's grantors to the new route for that pur- 
pose. The situation as it then existed between the parties dealing 
with the subject cannot be consirîered without reaching the conclusion 
that the abandonment of the old route by the railway company was 
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a part of the considération for the giving of the new route by the 
owners of the land. Pope v. Devereux, 5 Gray (Mass.) 409; Smith 
V. Lee, 14 Gray (Mass.) 473; Washburn on Easements & Servitudes 
(4th Ed.) p. 707 et seq. ; Hickox v. Railway Ce, 94 Mich. 237, 53 N. 
W. 1105; Jones v. Van Bochove, 103 Mich. 98, 61 N. W. 342; In- 
vestment Co. v. Railroad Go., 108 Mo. 50, 17 S. W. 1000 ; Trust Co. 
V. City, 76 Eed. 315, 22 C. G. A. 334. 

[2, 3] 2. Aside from the effect of the sélection of the new route in 
the place of the old by the railroad company, coupled with the deal- 
ings between the parties in making the change, the défendant cannot 
now claim the old route, for two reasons: (1) The patents to the 
lands made no exception of the old right of way. They gave color 
of title to that strip. Complainant and his grantors bave had actual 
possession of the strip, claiming it under color of title, in good faith, 
for more than seven years, and bave during ail of that time paid ail 
taxes legally assessed. Complainant bas thereby become vested with 
the title to said strip by virtue of compliance with the requirements 
of section 4089, Rev. Stat. Golo. 1908. Leffingwell v. Warren, 2 Black, 
599, 17 L. Ed. 261 ; U. S. v. Power Go., 209 U. S. 447-450, 28 Sup. 
Gt. 579, 52 L. Ed. 881. (2) If title was not thus passed out of the 
railroad company, then by registration under the Torrens Act— the 
original files in which proceeding and decree entered therein bave 
been examined — an indefeasible title to said strip across complain- 
ant's lands is now vested in complainant. 

The constitutionality of the Torrens Act bas been sustained by the 
Suprême Court of the state. People v. Crissman, 41 Golo. 450, 92 
Pac. 949. As to this, however, the défendant, in addition to its in- 
sistence that the estate which the railway company took under the 
grant to the strip in question could in no manner be rendered defea- • 
sible, further contends that the registration decree does not bind it, 
because it was not personally summoned in that proceeding, being 
brought in, if at ail, by publication. The title of the railway company 
to the old right of way does not appear by public record in the coun- 
ties through which it passed. There is no record in Huerfano county 
disclosing any such claim of right over complainant's lands. The in- 
strument by which the railroad was conveyed to défendant from its 
predecessor, contained for description, as a part of the property con- 
veyed, this : 

"With a right of way and grade from a point near La Veta In Huerfano 
county via the originally eonstructed Une of the Denver & Rio Grande Rail- 
road Company to Veta Pass on the common boundary Une of Huerfano and 
Costilla counties." 

And this instrument was of record in said county when the reg- 
istration proceedings were had. Mortgages given by the défendant 
and its predecessors were also of record, in which are found simi- 
lar attempted descriptions of the old right of way. But none of 
thèse disclosed in themselves that complainant's lands were touched 
by said right of way and grade. When complainant purchased, 
his grantors had been for many years, and at that time were, 
in the exclusive possession of the part of the old right of way cross- 
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ing hîs lands, and had been continûously and were then cultivating 
the same; and this was the condition at the time the registration pro- 
ceedings were initiated and carried tiirough. So tliat there was noth- 
ing of record, or upon the ground, to advise the petitioner or examiner 
of titles, required by the act, that the défendant claimed any interest 
therein. Under this situation the Torrens Act (section 19) authorized 
the bringing in of the défendant by pubHcation as an unknown party. 
The défendant is therefore bound. , Baart v. Martin, 99 Minn. 197, 
108 N. W. 945, 116 Am. St. Rep. 394; Tyler v. Judges, 175 Mass. 
71, 55 N. E. 812, 51 L. R. A. 433; American Land Co. v. Zeiss, 219 
U. S. 47, 31 Sup. Ct. 200, .55 L. Ed. 82. 

The complainant is entitled to the writ. On filing bond with surety 
in the sum of $5,000, to be àpproved by the clerk, it will issue. 



WASHINGTON MARINE CO. v. RAINIER MILL & LUMBER CO. 

(District Court, D. Oregon. July 15, 1912.) 

No. 4,963. 

1. SflIPPING (§ 47*) — CHABTEB— UONSTBUCTION — UlSCHAKGE OF CaEGO. 

A provision in a charter of a steamer to carry timber, "cargo to be 
* * ♦ taken from vessel at port of discharge by charterers or their 
agents," in connection with a further provision requlring the cargo tù be 
"delivered as custoniary with steam sehooners," did not require the char- 
terers to unload the vessel, but to receive the cargo from her side, es- 
pecially where that was the construction acted ou by the parties. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 182, 183 ; Dec. 
Dig. § 47.*] 

2. Shipping (§ 171*) — Chabter— Constbuotion — Demurragb — "Defaxjlt." 

In a provision of a charter party for the payment of demurrage "for 
each and every day's détention by default of charterers," the word "de- 
fault" should be coiistrued as rueaning the failure to perform sonie duty 
imposed by the contract, and such failure only rendors the charterer lia- 
ble for demurrage. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. § 568; Dec. Dlg. 
i 171.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1928-1930; 
vol. 8, p. 7630.] 

3. SniPPiNQ (§ 184*) — Demubbage — Evidence Consideeed. 

Evidence considered as to the demurrage which a shlpowner was en- 
titled to recover from a charterer for détention of the vessel in discharg- 
liig beyond the lay days flxed by the charter party. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. § 596; Dec. Dig. 
§ 184.*] 

4. Shipping (§ 181*) — Demurrage — Beginning of Lay Days. 

A notice of readiness to load or discharge required by a charter party 
to start the runnlng of the lay days is unnecessary and may be consid- 
ered waived, where the charterer was ready and the work was com- 
meneed at once. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 589-592 ; Dec, 
Dig. § 181.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. SHippiisra (§ 181*) — Demurkage — Computation of Time. 

Where a Sunday intervenes between the expiration of the lay days for 
discharging a vessel and the time when tlie discharge is completed, it is 
to be counted as a day of détention. 

[Ed. Note.— For other cases, see Sbipping, Cent. Dlg. §§ 589-592 ; Dec. 
Dlg. § 181.*] 

e. Shipping (§ 171*)— Demubrage — Construction of Charter Partt — "Day 
BY Day." 

A provision of a charter party that the charterer shall pay demurrage 
"day by day" for détention of the vessel through bis default does not re- 
qulre tbe owner to demand demurrage at the end of each day, but ineans 
one day after another or running days. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 568 ; Dec. Dig. 
S lîl.* 

For other définitions, see Words and Phrases, vol. 2, p. 1837. 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall 
T. Sprague, 21 C. O. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

In Admiralty. Suit by the Washington Marine Company, as owner 
of the steamer Washington, against the Rainier Mill & Lumber Com- 
pany. Decree for Hbelant. 

Snow & McCamant, of Portland, Or., for Hbelant 
Ralph R. Duniway, of Portland, Or., for respondent. 

WOIvVERTON, District Judge. This is a libel to recover demur- 
rage fof détention of the steamer Washington caused by the alleged 
failure of respondent to receive and take certain cargoes of lumber 
f rom the ship's side so as to enable the Hbelant to discharge the cargoes 
withiri the lay days specified in the charter parties under which the 
cargoes were carried; also, a small amount, to wit, $28.70, for wages 
of stevedores working overtime. The lumber was shipped to be de- 
livered under two charter parties of date, respectively, March 12, 1907, 
and April 24, 1907. Demurrage is claimed for one-half day's déten- 
tion of the steamer on each of two voyages made under the first, 
known as voyages 10 and 11, and, under the second, three days on 
each of two voyages, known as 12 and 13, being for $1,400 in the ag- 
gregate. The charter party of date March 12th provides, among other 
things : 

"Cargo to be furnished to vessel at loading port, and taken from vessel at 
port of discharge, by charterers or their agents, furnished in three worliing 
days and talien in flve wtjrliing days." 

That of April 24th : 

"Cargo to be furnished to vessel at loading port, by charterers or their 
agents at the rate of not less than 150 M. feet per worlùng day, and received 
at port of discharge in flve (5) days, Sunday excepted." 

And each of them stipulâtes: 

"Lay days to commence at rtorts of loading and discharge immediately after 
notice, given in writing by the captain, that vessel is ready to receive or dis- 
charge .cargo. 

"F'or each and every day's détention by default of charterers, the charter- 
ers or their agents shall pay to the managing owners, day by day, in gold 
coin of the United States, demurrage at the rate of $200.00 per day. 

•For other cases see same toplc & | ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Cargo shall be received within reach of vessel's tacide (which Is construed 
to mean witbin 60 feet of vessel's rail) and delivered as customary with 
steam schooners." 

The cargoes were shipped at Ramier, Ôr., and transported to Oak- 
land and San Francisco, Cal. 

On voyage 10 the steamer arrived at the dock April 29, 1907, at 
1 a. m. and began discharging at 9 a. m. She finished discharging at 
noon of May 4th. 

On voyage 11 she arrived at the wharf May 16th at 6:50 a. m., be- 
gan discharging at 9 a. m., and finished on the 22d at noon. 

Arrived at the wharf on voyage 12 June 3d at 10 p. m., began dis- 
charging June 4th at 9 a. m., and completed her work June llth at 
10:30. 

The thirteenth voyage ended at the dock June 24th at 6 a. m., be- 
gan discharging at 7, and completed July Ist. 

Much testimony has been adduced; but the principal dispute as to 
fact relates to the mannerof discharging the cargoes by the steamer 
Washington and the manner of taking the same away from the ship's 
tackle by the respondent. 

[1] A question is suggested, under the charter pàrty of March 
12th, whether the respondent should not only receive the lumber at 
the ship's side, but also unload it from the ship. The clause (7) 
requiring interprétation is an unusual one in charter parties. It reads : 

"To be * * * taken from vessel * * * by charterers." 

Its literal rendering would seem to require the charterers to unload 
the vessel, or to take the lumber as found laden on the vessel. Clause 
10, however, requires the cargo to be "delivered as customary with 
steam schooners." This, taken in connection with the way in which 
the parties to the charter parties themselves treated the stipulation, 
leads to the rendering which requires the charterers to receive the 
lumber at port of discharge as stipulated in, the charter party of April 
24th. Such was evidently the intention of the parties when they 
entered into the contract, and such is the reasonable intendment of the 
contract itself. This requires the vessel to unload the cargo and the 
charterers to receive the same from the ship's side or from within reach 
of her tackle. 

[2] Controversy has arisen as to the significance of the language 
"détention by default of charterers," contained in the charter parties. 
The term "default" employed in that relation in charter parties signi- 
fies failure on the part of the chartei-ers to do or perform some duty 
or act which they hâve stipulated or are bound in pursuance of their 
contractual relations to do or perform. The term cannot be so broadly 
interpreted as to include ail manner of causes of détention or délay, 
whether arising from act or omission in the discharge of duty on the 
part of the charterers or not. In other words, the contract is not 
absolute that there shall be no détention beyond a certain day for any 
cause, but that there shall be no détention on account of the failure 
of the charterers to perform their contractual obligations with the 
vessel or its owners. 1,600 Tons of Nitrate of Soda v. McLeod, 61 
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Fèd. 849, 10 C. C. A. 115; Crossman v. Burrill, 179 U. S. 100, 21 
Sup. Ct. 38, 45 h. Ed. 106. 

[3] The controversy as to the fact centers about the charge on 
the part of the charterer that the vessel was at fault in the manner 
in which it persisted in discharging the lumber over the ship's side 
and lowering it upon the dock or wharf, and the charge on the part 
of the vessel that the charterer was derelict in not removing the lumber 
from the wharf with reasonable dispatch so as to afford room for dis- 
posing of it as fast as it could be taken from the ship. The especial 
complaint of the charterer is that the winch in use upon the Washing- 
ton was defective and out of order much of the time, so that the op- 
erator was unable to control the sling-loads of lumber as they were 
taken from the vessel, and to lower them slowly upon the dock, so 
that they could be swung or directed, by the men on the dock when 
coming within their reach, to the desired place for landing; that the 
slings were lowered by irregular starts, sometimes running down rap- 
idly and for uncertain distances, and not infrequently striking the 
wharf with such violence as to break up the lumber, and withal, ren- 
dering it dangerous for the men on the wharf to work about the sling 
until it was fully landed ; and that thus the men were greatly delayed 
in removing the lumber from the wharf. Hence it is urged that what- 
ever delay was encountered in unloading the Washington was caused 
by the bad opération of the winch and the irregular manner of unload- 
ing the lumber from the vessel. 

I am convinced that the winch did work badly, and that this con- 
tributed to the delay and détention of the vessel, but that it was not 
the whole cause of such delay and détention. The lumber was sorted 
on the wharf, as it came off the vessel, before being carted away to 
the yard. To allow this to be donc with the greatest convenience and 
dispatch, the lumber was delivered in three différent places on the 
wharf, which could be donc by swinging the hoisting appliance to 
accommodate it to the place of landing. It is disputed that the lum- 
ber was so discharged, but I am impressed that it was. The stevedores 
at work on the wharf in separating and removing the lumber were 
therefore unable to take it away as fast as it could be unloaded, and 
the greater part of the delay arose by reason thereof. This is also 
vigorously disputed; but, without going into the évidence, it is suiîE- 
cient to say it has been shown to my satisfaction that the lumber was 
allowed to accumulate upon the wharf from time to time, which 
materially impeded the ship in unloading. Some of the wharves or 
docks where the unloading was done afforded limited floor space for 
the work, and, unless the lumber was cleared away as delivered, the 
vessel would be delayed for want of room. The respondent, to my 
mind, did not provide suffîcient men to relieve the accumulation as it 
ought, and must be held responsible for by far the greater part of the 
delay and détention of the Washington beyond the stipulated lay days. 
Such delay and détention are properly chargeable to its default under 
the terms of the charter parties. 

But it is insisted that, if any démarrage is properly chargeable to 
198 F.— 10 
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respotident, ît was settled or vvaived prior to loading for voyage 13. 
The loading evidently began for this voyage at Rainier on the after- 
noon df July ISth. The Washington was leaving Astoria for Rainier 
at 8 a. m. Of this Charles E. Fowler, who was representing the libel- 
ant, was advised by wire at Seattle. Fowler says that the ship ar- 
rived at Rainier in the afternoon, and in the afternoon Ben W. Reed, 
who represented the respondent, telephoned Fowler at Seattle that 
he would not load the ship until the demurrage was waived or set- 
tled, and a meeting between them was arranged to be had in Portland 
upon the subject. The exact time of the meeting is a matter of dis- 
pute. It is quite probable that Fowler came over to Portland on the 
evening of the 15th, and that Reed came up from Rainier on the same 
evening, but that they did not meet until the next morning. Reed 
testifies that at that meeting the demurrage charges were waived 
by Fowler, whereupon he directed his men to proceed with loading the 
boat. Fowler testifies that there was no ultiniate adjustment of the 
matter, but that he assured Reed that they would corne to some amica- 
ble settlement. He had given Reed a like assurance by letter as to 
one item of the dertiurrage. I am inclined to the view that the settle- 
ment was had as Reed testifies, although I think the boat was in the 
process of loading at the time. The parties came to Portland ex- 
pressly on the one item of business about which they were not agreed, 
and it is scarcèly probable that thè matter was left as wide open after 
the conférence as it had been before, and that no settlement whatevèr 
was reached. In this connection, it is suggested that, if the settle- 
ment was agreed upon, there was no considération to support it ; the 
respondent having entered upon thé work of fâking on cargo. Thè 
libelant, however, was wilHng at that time to adjust the matter by 
waiving the demurrage, and Reed was led to believe that it was so 
adjusted, and that future transactions would be governed accordingly, 
and libelàrit should not now insist upon recàlling its agreement. This 
affects only voyages 10 and 11, as demurrage had been claimed only 
on thèse at the time of the agreement, and, considering that the hàlf 
day's détention in each case was short, beginning at 9 a. m. and ending 
at noon, and that libelant was somewhat at fault in the entailment 
of the delay, I will disallow the claim in toto for thèse voyages. 

As to voyage 12, thè lay days ran up to June 9th, at 9 a. m. That 
day being Sunday, it cOiild not be counted as a day of détention, as 
the lay dàys had not f ully expired. Considering àgain the participating 
fault of the libelant in the delay, I will allow one day's demurrage on 
this voyage, three days on voyage 13, and nothing for the extra ex- 
pense claimed as paid laborers for overtime. The libelant is theré- 
fore entitled to recover from respondent the sum of $800. 

[4] A question has arisen respecting the notice to be given under 
the stipulations of the charter parties of the ship's readiness to begin 
discharging her cargo. I find that no notice was given in that respect 
as it peftains to any of the voyages, but I further find that the re- 
spondent was ready with its men to receive the lumber at the time the 
ship began discharging in each instance, and that this fact constituted 
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a waiver of the notice. 268 Logs of Cedar, Fed. Cas. No. 14,295. 
The lay days began only with the hour that the unloading began. 

[5] Sunday should be counted as a day of détention after the lay 
days hâve expired. James v. Brophy, 71 Fed. 310, 18 C. C. A. 49; 
The Oluf (C. C.) 19 Fed. 459. 

[6] A point is made that the Hbelant should hâve demanded demur- 
rage at the end of each day's détention; it being claimed that the 
language "shall pay to the managing owners, day by day," means that 
the payment shall be made each day as the détention continues, and 
that, if no demand is made for demurrage each day, it is waived. The 
phrase "day by day" simply means one day after another, or running 
days, to continue until the détention bas ceased. The Oluf, supra. 



THE AGNELLA. 

(District Court, S. D. Alabama. July 15, 1912.) 

No. 1,306. 

1. Collision (§ 3*)— Evidence (§ 516*) — Fault — General Usage. 

General usages liaving the effect of obligatory régulations to prevent 
collisions may be referred to by the courts as furuishîng the rule of déci- 
sion to détermine whether any fault of navigation was coiumltted in a 
particular case, and the testimony of experts as to such gênerai usage 
Is admissible. 

[Ed. Note.^For other cases, see Collision, Cent. Dis. § 3 ; Dec. Dig. 
§ 3;* Evidence, Cent. Dig. § 2:^25; Dec. Dig. § 516.*] 

2. Collision (§ 87*) — Steameb and Piloi Boat — Rules Govebning Move- 

MENTS. 

There being no rules specifically governing the navigation of steam 
vessels and pllot boats during the maneuvers incident to the transfer of 
a pllot, their movements should be governed by the exercise of care and 
good judgiuent and established usage, and it is the duty of each vessel 
In such case to watch the movements of the other, and of the steamer to 
stop or corne to a very slow speed at a safe distance from the pilot boat. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 178; Dec. Dig. 
§ 87.*] 

3. Collision (§ 11*) — Fault — Rules of Navigation. 

A vessel has the rlght to assume that another will conform to the law 
and established usage and should govern her own conduct aceordingly. 

[BM. Note. — For other cases, see Collision, Cent. Dig. § 10; Dec. Dig. 
§ 11.*] 

4. Collision (§ 87*) — Steamer and Pilot Boai — Négligent Navigation of 

Steamer. 

A collision in Mobile Bay between an incoming steamer and a pilot 
schooner, which was taking a pilot to the steamer, held due solely to the 
fault of the steamer, which had the pilot boat ou her starboard side on 
a crossing course ; it being shown that the pilot boat followed the estab- 
lished custom of the port, which was to stop ahead of the steamer and 
launch a small boat with the pilot and tlien proceed across the steamer's 
course, but that the steamer, instead of keeping her course at slow speed 
to pick up the pilot, turued to port and attempted to pass across the bows 
of the pilot boat. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 178; Dec. Dig. 
§ 87.*] 
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In Adniralty. Suit by Thomas A. Johnson and others, owners 
of the pilot boat Jordan, against the steamship Agnella, for collision. 
Decree for libelants. 

Stevens & Lyons, of Mobile, Ala., for libelants. 
Pillans, Hanaw & Pillans, of Mobile, Ala., for claimant. 

TOULMIN, District Judge. The schooner Jordan was a pilot 
boat operating in the harbor and bay of Mobile, and approaches 
thereto. On the 29th of April, 1911, while in the process of trans- 
ferring a pilot from the said schooner to the steamer Agnella, out- 
side of and in her approach to the entrance of the channel in the 
bay, said steamer collided with said schooner and seriously damaged 
her. 

The libel is to recover the damages resulting from the collision. 
It allèges, in substance, that the collision occurred solely through 
the faults of said steamer, in that she changed her course and neg- 
ligently undertook to cross the bow of the schooner. And the libel 
charges that said steamer was guilty of négligence in saidi conduct 
and maneuvers. It is denied by the respondent that the steamer is 
guilty as charged, and it is insisted that the schooner was at fault: 
(1) In attempting to cross the bow of the steamer; and (2) that 
those in charge of the navigation of the schooner were guilty of 
négligence in signaling the steamer to go to her rear. 

[1] General usages having the effect of obligatory régulations to 
prevent collisions between vessels engaged in navigation are con- 
stantly referred to by the courts as furnishing the rule of décision 
to détermine whether any fault of navigation was committed in the 
particular case; and, if so, which of the parties, if either, was re- 
sponsible for the conséquences. Evidence of experts as to such gên- 
erai usage regulating the matter is admissible. The City of Washing- 
ton, 92 U. S. 31, 23 h. Ed. 600; The Alaska (C. C.) 33 Fed. 107. 
It was the duty of each vessel to watch the movements of the other. 
The Monterey, 161 Fed. 97. 

[2] In the présent case the steamer had observed the pilot boat 
and the launching of the yawl with the pilot for her in it one-half 
to three-quarters of a mile away. She should hâve observed their 
movements thereafter and to bave corne to a stop, or to a very slow 
speed at a safe distance from the pilot boat. We will consider later 
whether or not she did so. 

The Monterey Case (D. C.) 153 Fed. 935, was an action for col- 
lision between the schooner pilot boat Hermit and the steamship 
Mon terey. The court in its opinion said: 

"The évidence is singularly barren of estimâtes of distance, and sucli 
as are given do not seeni valuable, for the nlght was very dark, though 
clear, so that lights could readily be seen; but the ships themselves were 
coneealed from each other untll collision was inévitable." 

And further said: 

"It is obvions from the record, and is indeed admitted by both couusel, 
that the collision could not hâve happened without either (1) such inat- 
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tention on the part of the Hennit as laid her course directly across that 
of the Monterey, or (2) from an unlawful change of course and maintenance 
o( liigh speed on the part of the Monterey." 

The court held that the collision was due solely to the fault of the 
pilot boat in so changing her course as to cross the steamer's bow, 
andi said: 

"Whether the Monterey's speed was low or high, she was entitled to as- 
sume that the Ileruiit would not cross her bow." The Monterey (D. C.) 
153 Fed. 935. 

The case was appealed, and the Court of Appeals in its opinion 
said: 

"If the steamer had observed the pilot boat. she would hâve come (as 
it was her duty to do so) to a stop or to a very slow speed at a safe distance 
from her." 

Adding that: 

"The conclusion is irrésistible that those on board the steamer who ought 
to liave been diligently observing the pilot boat were not doing so." ïhe 
Alonterey, 161 Fed. 97, 98, 88 C. C. A. 261, 262. 

The decree of the court below was reversed, and both vessels were 
held at fault. 

There was no statute defining the course of navigation to be fol- 
lowed by either vessel, and no custom or usage was shown or claimed 
defining such course. Moreover, the pilot boat in that case changed 
her course, leaving the wheel lashed while the pilot went below, and 
leaving no lookout. 

The substance and eiïect of the décision of the Court of Appeals 
in the case is that the pilot boat was at fault in changing her course 
so as to cross the steamer's bow, in the absence of a statute or rule 
of navigation defining or authorizing such course to be followed, and 
in failing to diligently observe the movements of the steamer; and 
that the steamer was at fault in not diligently observing the pilot 
boat, or, if she did observe her, in not coming to a stop or to very 
slow speed at a safe distance from her. 

"It is the duty of a steamship when about to take on a pilot at sea to 
come to a substantial stop, i. e., to reduce her headway to a minimxim 
speed requlred to keep her in position. She should not adopt a veering 
courge, calculated to thwart the maneuvers of tlie pilot boat as the latter 
approaohes, but to come as near to a stop as ytossible, and leave the rest to 
the pilot boat." The Alaska (C. C.) 33 Fed. 107. 

"In a suit to recover damages caused by the siuking of a pilot boat by 
a steamer during maneuvers incident to the trausfer of the pilot, the évi- 
dence of experts is admissible to show the usage of navigation under the 
circumstances of the occasion." The Alaska (C. G.) 33 Fed. 107. 

The court in this case said that : 

"The conduct of both vessels is to be governed by the exercise of such 
care and good judgment, with référence to the particular circumstances, 
as would be exercised by prudent and sklllful navigators under like c-on- 
ditions. Whether such care and good judgment hâve been exerclsed under 
the circumstances of a particular case is a question whlch may dépend upon 
a usage of navigation, and may be ascertained by the opinion of experts." 
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Expert testimony is held to be compétent, and the usage proved 
adjudged to constitute the rule of navigation. The Alaska, supra; 
The City of Washington, supra. 

[3] Each vessel has the right to assume that the other vvill con- 
form to the requirements of an established usage, and must govern 
her own conduct accordingiy. The Alaska, supra; The Monterey, 
153 Fed. 935, supra. 

"Tfie rule that vessels may each assume that the other will obey the law, 
or an established usage, is one of the most important in the law of collision." 
Authorities supra. 

Local rules or customs are binding, and are enforcedi by the courts. 
Hughes on Adm. pp. 215, 232; The Victory, 168 U. S. 410, 18 Sup. 
Ct. 149, 42 L. Ed. 519. 

"Uhder them, if followed, collisions need never occur nnless by some 
négligence or inattention which no rSles can preveut." Hughes on Adm. p. 
215. 

[4] The existence of a custom in this port on the part of pilot 
boats, when preparing to give a pilot to a steamer, to stop and launch 
a yawl ahead of the steamer and in her path, and to sail on ahead 
and across the course and bow of the steamer, is clearly proven. 
It was shown to be the custom for the yawl, with the pilot, to be 
left astern of the pilot boat, and for the steamer to corne along and 
pick up the pilot. That this method of transferring a pilot from 
the pilot boat to a steamer was customary and proper is fully estab- 
lished by the testimony of pilots who had had practice and expé- 
rience in the business, three of whom were with the pilot boat on 
the occasion of the collision. Indeed, the testimony of the master 
of the Agnella is substantially the same as that of libelants' witnesses 
as to the usage and practice shown by them. 

The steamer was heading west. The pilot boat was sailing about 
south southeast. The vessels were approaching each other on inter- 
secting lines. When a half or three-quarters of a mile away, the 
master of the steamer says he saw the pilot get into the skiff and 
two other persons in it with him plainly, a mile or three-quarters 
of a mile. He also says that, when he first sighted the pilot boat, 
he gave the man at the wheel orders to keep his course, to steer 
west; that he gave him no further orders until he was three ship's 
lengths from the pilot boat, and then gave him orders to steer south- 
west, and "kept giving him signais to steer south" ; and that he 
changed his course four points to the south. The steamer's length 
is 212 feet. The wind was light and there was no sea. The colli- 
sion occurred early in the forenoon. Said master says he at no 
time "saw so much open water between the skiff and pilot boat 
that he could run between them" ; that he "only saw the skiff when 
she was towing astern." He says, however: 

"I think the skiff was in tow of the pilot boat a short tlme before the 
collision. I did not see or notice It at the tlme of the collision. The last 
tlme I notlced the skiff she was only a few fathoms from the pilot boat. I 
noticed when the pilot flrst got into the skiff, a half or three-quarters of 
a mile away." 
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He testifies that when the pilot boat was about a couple of bis 
sbip's lengths from the ship, which was running at slow speed, about 
31/2 miles, he began starboarding his helm and changed bis course 
to Southwest until he got a signal from the pilot boat to gp astern 
of her; then he went full speed astern and changed his wheel hard 
to port; that he had so much headway that the ship would turn 
faster if he changed her helm to amidship, andl he did so. He says 
he did not know whether the ship had lost her headway through the 
water when the schooner and ship came together. But he says if 
there had been no signal given by the schooner to go astern, and if 
he had not undertaken to obey the signal, he would bave missed 
the schooner altogether; that be would bave gone ahead of her. He 
adds : 

"I think it (the collision) was due to the pilot signaling me to go astern 
instead of keeping on œy course." 

Regarding the launcbing of the yawl, and her position at the time 
of the collision, the testimony of the three pilots concerned and par- 
ticipating in the maneuver is, in substance, that when the pilot boat 
was from a quarter to half a mile ahead of the steamer, and some 
250 yards north of the point at which the collision occurred, the 
yawl was launched, and Pilot Smith and two other men boarded ber. 
Sbe was towed for a short distance — some five minutes or so — by 
stern line from the schooner as sbe proceeded on ber forward course 
across that of the approaching steamer, when the schooner let her 
go to await, near the path and on the starboard side of the steamer, 
her coming to take on the pilot; that at the time of the collision 
the yawl was north of and 200 to 250 yards astern of the schooner. 
It will be observed that the évidence of the master of the steamer 
on this point is not in conflict with that of the libelants' witnesses, 
except impliedly as to the position of the yawl. He says he noticed 
the yawl when the pilot first got into it ; that, the last time he noticed 
it, it was only a few fathoms from the pilot boat, but be did not 
see or notice it at the time of collision. 

The claimant's witness Aspaas, the helmsman on the steamer, testi- 
fied that the pilot boat let go the yawl a very short time before the 
collision, and that there was never much space between the yawl 
and the pilot boat ; but his évidence is so indefinite as to distance 
between them, and as to their relative positions, besides being con- 
tradictory in other respects to the évidence of the master, and in 
conflict with that of the pilots, it is entitled to little or no weight. 
And the testimony of claimant's witness Christiansen is so absoluiely 
in conflict with the évidence of the other witnesses, and with the 
physical facts shown by the undisputed évidence in the case, as to 
render it unworthy of any considération. 

As to the claim of the master of the steamer that, badi there been 
no signal from the pilot boat, and had he not undertaken to obey 
the signal to go astern, he would bave missed the schooner, and 
there would bave been no collision, the évidence of the pilots on 
the schooner is that the signal given and the pointing to the yawl 
with the pilot in it, well north of and astern of the pilot boat, was 
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given to apprise the steamer of the location of the yawl, and was 
given when the steamer was far enough away to enable her to easily 
go astern of the pilot boat and pick up the pilot. If such was the 
situation, as contended by the libelants, then manifestly there was 
no fault and nothing improper in the giving of the signal by the 
pilot boat. But if the fact was that the signal was given when the 
steamer was so close upon the pilot boat that, by the exercise of 
every means in her power she was unable to stop her headway, or 
to so change her course as to pass astern of the pilot boat, then, as 
stated by the master of the steamer, she could hâve passed safely 
across the bow of the pilot boat. 

There was no obligation on the master and navigator of the steamer 
to hâve obeyed or hâve regarded the signal. It was optional with 
him to attempt to comply with it. If he deemed it unsafe or running 
a risk of collision with the pilot boat to hâve undertaken the maneuver 
adopted, he should not hâve attempted it, and that whether he undter- 
stood the meaning of the signal or not. If the situation in which 
the steamer found herself was brought about through her fault or 
by her unskillful or improper maneuvers, she cannot visit the con- 
séquences on the pilot boat. 

The master is presumed to hâve known better than any one else 
what his ship might and should do to avoid a collision under the 
circumstances, and under which he had no right to be controlled by 
those on board the pilot boat. 

The testimony shows that the course and maneuver of the pilot 
boat was the customary one, and that adopted by the steamer was 
not. The latter's unnecessary déviation from her course west to 
that south or southwest in her attempt to cross the bow of the pilot 
boat was violative of the well-known usage and practice in such 
cases. 

The steamer was neglectful of her duty required by the custom and 
the law in not proceeding on her course without déviation, and at 
slow speedi, to enable the pilot boat to launch the yawl, with the 
pilot, on the course of the steamer for her to take on the pilot; or 
to stop in due season to enable the pilot boat to perform the duty 
devolvJng upon her, and then proceed on her course across the bow 
of the steamer and out of her way. 

When the steamer changed her course, and, in her attempt to 
cross the bow of the pilot boat, came so near to her as to risk 
collision with her, she failed to exercise the précautions required by 
law to be taken when there is risk of collision. Such précautions 
must be taken in time to be effective asfainst such risk, or they will 
constitute no défense to liability if collision occurs. The Westhall 
(D. C.) 153 Fed. 1010. 

The steamer should hâve come to a stop or to a very slow speed 
at a safe distance from the pilot boat. The Columbia (D. C.) 27 
Fed. 704; The Alaska (C. C.) 33 Fed. 111; The Monterey, 161 
Fed. 97, 88 C. C. A. 259. 

The master of the steamer must hâve failed to observe the move- 
ments of the pilot boat and of the yawl. He testifies he did not 
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•notice those of the yawl after he observed it launcbed and the men 
in it. It was his duty to diligently observe thèse movements. 

The évidence shows there was nothing effective that the pilot boat 
could do, in the extremity created by the steamer's manifest fault, 
to prevent the collision. The Bulgaria (D. C.) 168 Fed. 459. 

Let a dtecree be entered for libelants, with référence to Richard 
Jones, clerk, as commissioner, to ascertain and report the damages 
to be awarded. 



CHICAGO, B. & Q. R. CO. v. OGLESBY et al. 

(District Court, W. D. Missouri, W. D. July 20, 1912.) 

No. 3,884. 

1. COUBTS (I 102*) — FEDERAL COURTS — STATUTORT REGULATION — APPLICABIL- 

ITY. 

A suit by a railroad company cballenging tbe validity of an order of 
the Railroad Commission of Missouri, but not questiouing the constitu- 
tionallty of the statute authorizing the commission to make orders, and 
declaring, In Rev. St. Mo. 1909, § 3281, that orders shail be in force until 
overruled or modlfled on final hearlng, Is not within Act Cong. June 18, 
1910, c. 309, § 17, 36 Stat. 557, prohibiting an interlocutory injunctlon 
restrainlng the exécution of any statute on the ground of its unconstitu- 
tionality, uniess the application shall be heard and determined by three 
Judges and a majorlty concur in granting the application, but a fédéral 
court of equity acquires jurisdiction on the ground that constltutional 
guaranties are violated through a wrongful administration of the statute. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. §§ 351, 352; Dec. 
Dig. I 102.* 

Jurisdiction of fédéral courts In actions involving fédéral questions, 
see notes to Balley v. Mosher, 11 C. C. A. 308 ; Montana Ore-Purchiising 
Co. V. Boston & M. Consol. Copper & Silver Mining Co., 35 C. C. A. 7; 
Earnhart v. Switzler, 105 O. C. A. 262.] 

2. Courts (§ 307*) — Fédéral Courts — Jukisdiction. 

Where a citizen of a state may go into a court of the state to défend 
hls property against illégal acts of Its officers, a citizen of another state 
may invoke jurisdiction of the fédéral courts for the same relief, and, 
when the jurisdiction of a fédéral court attaches, it Is governed by its 
own rules of procédure. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 850-854; Dec. 
Dig. § 307.*] 

3. Courts (§ 282*) — Fédéral Courts — Jueisdiction — Diversiit of CItizen- 

SHIP. 

A fédéral court of equity may grant relief where a valid state law is 
wrongfully admlnistered by ollicers of the state so as to make the ad- 
ministration an illégal burden on individuals, provided the necessary 
diversity of citizenship exists. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 820-824; Dec. 
Dig. § 282.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.] 

4. Commerce (§ 62*) — Régulation — Interférence with Interstate Com- 

merce — Railroads. 

An order of a State Railroad Commission whieh requires a railroad 
Company operating a road continuously into an adjoining state to operate 

•For other cases see same topio & i numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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eâch way dally a passenger train, in addition to the trains in opération, 
between tlie state line to a point in tlie state, does not interfère with 
Interstate commerce, tliough the enforcement of the order may requlre 
the establishment of new terminal facilities. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 81 ; Dec. Dlg. 
f 62.*] 

5. Railkoads (§ 109*) — Régulations — Reasonableness. 

The mère fact that the income from the expenditure at a partieular 
point on a railroad may not earn a fair return on the capital Invested at 
that point is not conclusive in determlnlng the reasonableness of an order 
of a Railroad Commission requiring the improvement at sueh point. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 337, .338 ; Dec. 
Dig. § 109.*] 

6. Raileoads (I 9*) — Régulations — Invaliditt — Pleading. 

A bill by a railroad cOmpany challenging the validity of an order of a 
State Railroad Commission, requiring the opération each way daily of a 
passenger train between designated points. In addition to trains in op- 
ération, which allèges that the enforcement of the order will eompel 
greater facilities than Is customarily glven under similar conditions, that 
the passenger facilities sought to be enforced are not demanded by the 
reasonable necessities of the trafflc afCected, that the enforcement of the 
order will inflict on the company an unnecessàry loss, and thereby take 
the company's property without due process of law, and deprive it of the 
equal protection of the laws, prima facie states the illegality of the or- 
der; and, where the expenses incurred in the opération of the train and 
required in the establishment of additlonal terminal facilities will inflict 
an irréparable loss and the company will be vexed by a multipliclty of 
suits for penalties imposed for violation of the order, equlty bas juris- 
dictlon, and will graut a temporary Injunction, 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 12-19; Dec. 
Dig. § 9.*] 

In Equity. Suit by the Chicago, Burlington & Ouincy Railroad Com- 
pany against H. R. Oglesby and others. Temporary injunction 
granted. 

O. M. Spencer and M. G. Roberts, both of St. Joseph, Mo., for 
complainant. 

Elliott W. Majors, Atty. Gen., and Campbell Cummings, Asst. 
Atty. Gen., for défendants. 

VAN VALKENBURGH, District Judge. The dtefendants in this 
case are, respectively, the members of the Board of Railroad and 
Warehouse Commissioners of the state of Missouri, the Attorney 
General of the state, and the prosecuting attorneys of Linn, Sullivan, 
and Putnam counties. The case arises because of an order of said 
Railroad and Warehouse Commissioners requiring the complainant 
on and after the Ist day of May, 1912, "to operate each way daily 
a passenger train in addition to the trains now in opération between 
the lowa-Missouri state line near Menctota, Missouri, and Brookfield, 
Missouri," and through it complainant seeks to restrain the défend- 
ants from enforcing said order. The grounds for the relief sought 
are thus stated in the bill: 

"(I) That the enforcement of said order requiring an additlonal pas- 
senger train dally each way on said local brandi line, thus sought to be 

•For other cases see same topic & § kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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enforced, would give greater facillties on the said local braneh line than 
is customarily given under slmilar conditions by other railroads either in 
Missouri or in otlier states of the Union. 

"(2) Ttiat the passenger facillties thus souglit to be enforced on the sald 
local branch raihvay are not justifiable or demanded by the reasonable ne- 
cessities and conditions of the traflic affected thereby, and that the exist- 
ing facllifles for passenger trafflc on the said local branch railroad within 
the State of Missouri are adéquate, fair, and reasonable. 

"(3) That without any justifiable necessity the enforcement of the said 
order will inflict and impose on the complainant a loss on said local branch 
railway within the state of Missouri and from Laclede to the state line 
in revenue aniounting to over $30,000 per year (which the complainant is 
entitled to hâve and needs), in addition to the présent annual déficit of 
165,000 on ail passenger traflic carried on sald branch line within the state 
of Missouri as aforesaid, and that there has been no change in the volume 
of traffic on the said branch railroad that would in any sensé warrant sald 
order of said Commlssioners for any additional train in each or either di- 
rection. 

"(4) That, If your orator were comp«lled to comply wlth said order of 
the Railroad Commlssioners, it would resuit in great loss and irréparable 
injury to your orator, for which it has no remedy at law, and would be in 
effect the taking of the property of your orator to an extent greatly in ex- 
cess of $30,000 per annum without d,ue process of law, and without adéquate 
compensation, contrary to and in violation of section 1 of article 14 of the 
amendment of the Constitution of the United States, and will deprive your 
complainant of equal protection under the laws as guaranteed to it by the 
Constitution of the United States. 

"(5) That the enforcement of the said order of the Railroad Commlssioners 
is a violation of those clauses of the Constitution of the United States in 
relation to commerce among the states, and that it is an attempt to place a 
substantlal and direct burden upon transportation on the said branch Une 
of railroad between the states of Missouri aud lowa, and compel your orator 
to run said proposed passenger train to the terminal facillties at Centerville, 
lowa, or to expend large sums of money, to wit, over $100,000 in unnec- 
essarily building, erecting and maintaining terminal facillties at the state 
Une between Missouri and lowa." 

A temporary restraining order was issued April 20, 1912, and at 
the hearing on May 11, 1912, complainant's application for a tem- 
porary injunction was opposed upon the foUowing grounds: 

(1) That the nature of the case presented requires the sitting of 
three judges to détermine the appHcation. 

(2) The interstate commerce clause is not violatedl by the order. 

(3) The cost of the proposed improvement ordered by the Com- 
mission is not controlling in determining the reasonableness of the 
order. 

(4) That the orders of the Commission are prima facie, reasonable, 
and just, and, if in any way subject to the control of the courts, 
should not be interfered with unless manifestly abused, to the sub- 
stantial injury of the complainant, and that the allégations of the 
bill are wholly insufficient. 

[1] Section 17, Act June 18, 1910, c. 309, 36 Stat. pt. 1, p. 557, 
provides : 

"That no interlocutory injunction suspeuding or restraining the enforce- 
ment, opération, or exécution of any statute of a state by restraining the 
action of any ottlcer of snch state in the enforcement or exécution of sucli 
statute shall be issued or grauted by any justice of tlie Suprême Court, 
or by any Circuit Court of the United States, or by any judge thereof, or 
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by any district judge acting as circuit Judge, upon ttie ground of the un- 
constltutionality of such statute, nnless the application for tlie same sliall 
be presented to a justice of tlie Suprême Court of tbe United States, or to 
a circuit judge, or to a district judge acting as circuit judge, and sliall 
be heard and determined by three judges, of wliom at least one sball be a 
justice of the Suprême Court of the United States or a circuit judge, and 
the other two may be either circuit or district judges, and unless a majority 
of said three judges shall concur in granting such application." 

The purpose of this enactment is well known. It was intended to 
insure the concurrence of at least two of three judges, one of whom 
should be a justice of the Suprême Court, or a circuit judge, before 
a temporary injunction should issue suspending or restraining the 
enforcement of any statute of a state upon the ground of its uncon- 
stitutionality. Rate législation in particular, and judicial construction 
of such législation, was most prominently in the mind of the Congress. 
However, the law, by its terms, is not restricted to such ; but mani- 
festly the state statute, as a statute, was the subject-matter dealt 
with, and not the acts of state officers who are charged to hâve ex- 
ceeded the powers conferred by a statute whose constitutionality is 
in nowise attacked. The bill in this case does not challenge the 
constitutionality of the act authorizing the Board of Railroad and 
Warehouse Commissioners to détermine and fix the number, kind, 
and character of trains for the carrying of passengers, baggage, and 
express, to be operated upon railroads within this state, but other 
constitutional guaranties require that such powers must be exercised 
justly and reasonably, and, if not so exercised, then the law, though 
valid, is wrongfully administered by the officers of the state, who 
are, to that extent, acting without the authority of the law. From 
such unlawful acts the Constitution guarantees relief. This would be 
true in any event, but in the Missouri statute under considération the 
right to grant such relief is expressly reserved to the courts. 

Section 3281, Revised Statutes of Missouri 1909, provides: 

"AU orders of the Board of Bailroad and Warehouse Commissioners when 
inade In aocordance with the powers conferred upon them by the laws of 
this state shall be in force and efCect until overruled or modlfled on a final 
hearing by a court of compétent jurisdlctlon." 

[2] It will thus be seen that a remedy against unjust, unreason- 
able, or oppressive orders is expressly granted, and, whenever a 
citizen of a state can go -into the courts of a state to défend bis 
property against the illégal acts of its officers, a citizen of another 
state may invoke the jurisdiction of the fédéral courts to maintain 
a like défense. Reagan v. Farmers' Loan & Trust Co., 154 U. S. 
362-391, 14 Sup. Ct. 1047, 38 L. Ed. 1014. When the jurisdiction 
of a fédéral court of equity attaches, it is governed by its own rules 
of procédure, and not by those prevailing in the state jurisdiction. 
It is clear, therefore, that the constitutionality of this statute is 
not in question; and therefore it is not required that three judges 
should sit to hear and détermine the application for a temporary in- 
junction. 

[3] The jurisdiction of the courts of the United States does not 
dépend upon the unconstitutionality of the state statute. A valid law 
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may be wrongfully administered by officers of the state so as to 
make such administration an illégal burden and exaction upon in- 
dividuals. That a fédéral court of equity can grant relief under such 
circumstances when diversity of citizenship exists is well settled. 
Judson on Interstate Commerce (2d Ed.) p. 178, § 112; Reagan v. 
Farmers' Loan & Trust Co., 154 U. S. 362-390, 14 Sup. Ct. 1047, 
38 L. Ed. 1014. There is nothing in Ex parte Young, 209 U. S. 123, 
28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. 
Cas. 764, which contravenes this rule. 

[4] We must agrée with the défendants that the Interstate com- 
merce clause of the fédéral Constitution is not violated by this order 
which afïects only the intrastate part of the line regardless of ter- 
minal facilities. It is an elementary proposition that railroads from. 
the public nature of the business by them carried on and the interest 
which the public hâve in their opération are subject, as to their state 
business, to state régulation. Atlantic Coast Line R. R. Co. v. North 
Carolina Corporation Commission, 206 U. S. 1, 27 Sup. Ct. 585, 
51 L. Ed. 933, 11 Ann. Cas. 398. The primai duty of a carrier is 
to furnish adéquate facilities to the public, and that duty may well 
be compelled, although by doing so, as an incident, some pecuniary 
loss from rendering such service may resuit. And even though the 
carrier may operate its railroad continuously into another state, and 
the enforcement of the order might require it to establish new ter- 
minal facilities at expense and inconvenience, nevertheless the order, 
if not otherwise unreasonable, is not thereby rendered invalid. 
Atlantic Coast Line R. R. Co. v. North Carolina Corporation Com- 
mission, supra; Missouri Pacifàc Ry. Co. v. State of Kansas ex. 
rel., 216 U. S. 262, 30 Sup. Ct. 330, 54 L. Ed. 472. 

[5] It is also true that the mère fact that the income from the 
expenditure at a particular point upon a railroad may not earn a 
fair return upon the capital invested at that point is not conclusive 
in determining the reasonableness of an order of the Railway Com- 
mission requiring such an improvement. Minneapolis & St. Louis 
R. R. Co. v. Minnesota, 186 U. S. 257, 22 Sup. Ct. 900, 46 L. Ed. 
1151; St. Louis & San Francisco Ry. Co. v. Gih, 156 U. S. 649, 
15 Sup. Ct. 484, 39 L. Edl, 567; Missouri Pacific Ry. Co. v. State 
of Kansas, 216 U. S. 262, 30 Sup. Ct. 330, 54 L. Ed. 472. 

The différence between cases such as that at bar and those in- 
volving the establishment of maximum rates is succinctly stated by 
the Suprême Court in the following language: 

"Whlle the enforcement by a state of a gênerai scheme of maximum 
rates so unreasonably low as to be unjust and unreasonable may be confisca- 
tion and amount to taking property without due process of law, the state 
bas power to compel a railroad ccftnpany to perform a particular and speci- 
fled duty necessary for the convenienee of the public, eveu though it may 
entail some pecuniary loss." Atlantic Coast Line B. R. Co. v. Xorth Caro- 
lina Corporation Commission, supra. 

The limitation upon this power, however, is thus stated in the 
opinion : 

"As the public power to regulate railways and the private right of owner- 
ship of such property coexist and do not the one destroy the other, it has 
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lieen settled that the right of ownershlp of rallway property llke other 
propèrty rights finds protection in constitutlonal guarantles, and therefore, 
wherever the power of régulation is exerted in such an arbitrary and un- 
reasonable way as to cause It to be In effect not a régulation, but an In- 
fringement upon the right of ownership, such an exertion of power is void 
because répugnant to the due process and equal protection clauses of the 
fourteenth amendment. The resuit, therefore, is that the proposition re- 
lied upoû is well founded if It be that the order which the court below 
enforced was of the arbitrary and unreasonable character asserted. In 
coming to eonsider the question just etated, it must be borne In mind that 
a court may not, under the guise of protecting private property, extend its 
authority to a subject of régulation not within its competency, but is con- 
flned to ascertaining whether the particular assertion of the législative 
power to regulate bas been exerclsed to so unwarranted a degree as in 
substance and efCect to exceed régulation, and be équivalent to a taking of 
property wlthout due process of law, or a déniai of the equal protection 
of the laws." Id., 206 U. S., at page 20, 27 Sup. Ct., at page 592 (51 h. Ed. 
933, 11 Ann. Cas. 398). 

[6] In this case the bill charges that the enforcement of this order 
would compel greater facilities on this local branch line than is 
customarily given under similar conditions by other railroads either 
in Missouri or other states of the Union ; that the passenger faciHties 
thus sought to be enforced are not justifiable or demanded by the 
reasonable necessities and conditions of the traffic affected thereby; 
that without any justifiable necessity, the enforcement of the said 
order will inflict and impose on the complainant, not only a loss on 
said local branch railway within the state, but also a gênerai and 
unnecessary loss to complainant, thereby taking the property of 
the complainant without due process of law and dtepriving it of equal 
protection under the laws. If thèse charges can be sustained, then 
the order is unjust and unreasonable, and the complainant is entitled 
to rehef . The loss upon the local branch is not pleaded as conclusive 
évidence that the order is unreasonable. But, as was said by the 
Suprême Court in Missouri Pacific Ry. Co. v. State oî Kansas, supra : 

"The fact that the furnlshing of a necessary facility ordered may occa- 
sion an ineidental pecuniary loss is an important criteria to be taken into 
view in determining the reasonableness of the order." 

The allégations of the bill under recognized principles of equity 
pleading state a prima facie case, and are sufficient to support the 
introduction of testimony from which it may ultimately be deter- 
mined whether this order is, in fact, invalid because unjust and un- 
reasonable, or whether it is a legitimate exercise of the power con- 
ferred upon the state officiais by statute. If the order is, in fact, 
unreasonable, then the expenditure incurred in the way of train 
opération with its alleged attendant loss, and in the establishment of 
additional terminal facilities, if such <be necessary, would inflict upon 
the complainant a loss that would be irréparable and irrecoverable, 
and entirely disproportionate to the inconvenience that would resuit 
to the public from temporarily suspending the opération of that 
order. On the other hand, it is alleged, and sufficiently appears, that 
complainant would be vexed by a multiplicity of suits for the col- 
lection of penalties imposed, should it refuse to comply with the 
order while testing its validity. 



WILMINGTON CITY EY. CO. V. TAYLOK 159 

Under such conditions, in accordance with established practice, a 
temporary injunction should be granted. The diefendants will be 
assigned to answer the bill in due course under the rule. An order 
may be drawn in accordance with the views herein expressed.- 



WILMINGTON CITY RY. CO. et al. v. TAYLOR et al., Board of Public 
Utility Ooui'rs of City of VVilnilngton. 

(District Court, D. Delaware. March 5, 1912.) 
No. 310. 

1. CONSTITUTIONAt LaW (§| 210, 252*) — FOURTEENTII AMENDMENT — PrOTEC- 

Tiorï OF Peoperty — Due Pbocess or Law — Equal Protection of Daw. 

Corporations, equally witli iudivlcluals, are witbin tlie protection of the 
fourteentb amendment of the fédéral Constitution with respect to their 
property, so that, subject to a legitimate exercise of the police power, no 
State can deprive them of their property wlthout due process of law, or 
deny them the equal protection of the laws, whlch prohibition is leveled 
against such deprivation or déniai by a state whelher by direct act of 
the Législature or by any other state instrumentality. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. |§ 679, 
680, 728-731; Dec. Dig. §§ 210, 252.*] 

2. Carbikbs (§ 10*) — Public Utility Board. 

The public utility board for the city of Wilmlngton, crcated by Act 
March 29, 1911 (26 Del. Laws, c. 206), with power to supervise public 
utilities operating in that éity, Is an instrumentality of the state for the 
accomplishment of publie purposes, and its acts concerning matters eoni- 
mltted to it, though irregular, wrongful, or illégal, are acts of the state. 

lEd. Note. — For other cases, see Carriers, Cent. Dig. §§ 14-20; Dec. 
Dig. § 10.*] 

3. Constitutional Law (§ 318*) — Due Process of Law — ^Publio Utility 

Commission — Street Railroad Rates — Investigation. 

Where a citizen instituted a proceeding before the Wilmington public 
utility board to compel certain street car companies to résume the sale 
of 6 fare tickets for 25 cents, it was sought by such proceeding to de- 
prive the railway companies of their property, which could only be done 
by due process of law, which required a tribunal having jurlsdiction, 
notice, and an opportunity for a fair hearlng and défense. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 949 ; 
Dec. Dig. § 318.*] 

4. Carriers (§ 2*) — Constitutional Law (§ 318*) — Due Process of Law — 

Street Railroad Rates — Réduction by Public Utility Board — Fair 
Hearing. 

A citizen Instituted proceedlngs before the Wilmlngton publie utility 
board to compel certain street railway companies to résume the sale of 
6 fares for 25 cents by the niere flling of a communication addressed to 
the board, eomplalning that the companies had abolished the sale of such 
tickets, and askîng that they be summoned to appear and présent reasons 
for such action, without alleging that such discontinuance was unlawful 
or unreasonable. The railway companies appeared and claimed that 
such discontinuance was within their chartered authority and légal 
rights, and ofCered to establlsh the same by proof ; but the board, on the 
advice of its attorney, without forming or promulgating any rules for the 
conduct of the hearing, notified the companies that the board would not 
take into considération the chartered rights and franchises thereof, 

•For otUer cases see same topic & § nI'MBek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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whereupon the board, without considering the reasonablenéss or legallty 
of tlie change in rates, passed an order requiring the companles to ré- 
sume the sale of 6 fares for 25 cents. Éeld, that such inqulry dld not 
disclose either Judicial or législative Impartiality on the part of the 
board between complainant and the railroad companles and did not 
amouut to due process of law. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 4, 5 ; Dec. Dig. 
§2;* Constitutlonal Law, Cent. Dig. § 949; Dec. Dig. § 338.*] 

5. Cakkiebs (§ 12*) — Street Eailroads—Fahes — Reasonablenéss. 

Where certain street railroads, after having sold 6 fares for 25 cents 
for 10 years, discontinued such sale and charged a straight 5-eent tare, 
the presumption, if any, arising trom the previous long sale at the lower 
rate, that such rate was reasonable, was a rebuttable one, so that, in a 
proceeding before a public utility board to compel the resumption of the 
lower rate, the railway companies were entitled to make a full défense 
on the law as well as on the facts. 

[Ed. Note. — For other cases, see Cairriers, Cent. Dig. §§ 7-20; Dec. 
Dig. § 12.*] 

6. Cabeiers (§ 12*) — Fabes^Regulauon — Street Railkoads. 

On an issue as to the reasonablenéss of a straight 5-cent fare charged 
by Street railroad companies, the fact that another trolley line may hâve 
sold 6 fares for 25 cents was wholly inconclusive, the reasonablenéss of 
the rate depending on the excellence of service, commodiousness of cars, 
cost of construction and maintenance, change in wages paid to employés, 
and other circumstances which might justify an increase in the priée. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20 ; Dec. Dig. 
§ 12.*] 

7. Courts (§ 282*) — Fedebal Coubts — Jueisdiction — Fédéral Laws. 

Diverslty of citizenship Is unnecessary to confer fédéral jurisdietlon, 
where complainant pleads a threatened deprivatlon of its property with- 
out due process of law by a board of public utility commissioners acting 
as a représentative of the state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820-824; Dec. 
Dig. § 282.*] 

8. Courts (§ 282*) — Fédéral Courts — Jubisdiction — Fédéral Constitution 

— Due Pkocess of Law. 

Where a public utility board, acting as an instrumentality of the state, 
ordered complainants^ — street railway companies — to résume the sale of 6 
fares for 25 cents without aflording complainants a full and fair hearing 
on the merits so as to constitute due process of law, such order consti- 
tuted a violation of complainants' rights, guaranteed by the fédéral Con- 
stitution, regardless of the provisions of the state Constitution and laws ; 
and hence complainants were not bound to seek relief in the state courts 
either by appeal or original suit, but were entitled to invoke the juris- 
dietlon of the fédéral courts, on the ground that the suit arose under 
the Constitution and laws of the United States, to restrain the enforce- 
ment of such order. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820-824; Dec. 
Dig. § 282.* 

Jurisdietlon of actions involving fédéral questions, see notes to Bailey 
v. Mosher, 11 C. C. A. 308; Montana Ore-Purch. Co. v. Boston & N. C. 
C. & S. Min. Co., 35 C. C. A. 7 ; Earnhart v. Switzer, 105 C. C. A. 262.] 

^. Careiees (§ 18*) — Street Eaileoads — Régulation — Public Utility 
Board — Powers — Appeal. 

Under Act March 29, 1911 (26 Del. Laws, c. 206), creating the Wilmlng- 
ton public utility board, with power to supervise and regulate street rail- 
ways and other public utility corporations in that eity, with power to flx 

•For other cases see eame topio & § nctmbkk In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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rates, etc., and also providing for an appeal from any order o( the board 
to the superior court, whioh is given jurlsdiction to hear and détermine 
the appeal on the merits of the matters forming the hasis of the order, 
the utility board, and not the court, is the body having the last législa- 
tive Word in a détermination of the reasonableness of rates, its order 
being a législative act by an iiistrumentality of the state eiçercising dele- 
gated authority, so that on an appeal the courtes duty is limited merely 
to an affirmance or reversai, without .iurisdiction to amend or correct the 
order of the board or substitute another order therefor. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 13, 16-18, 20, 
24 ; Dec. Dig. § 18.*] 

10. OAEEIERS (§ 18*) — REGULATION — FABES APPEAL. 

An appeal from an order of the Wilnilngton public utility board re- 
quiring traction companies to résume the sale of 6 tares for 25 cents, 
authorized by Act March 29, 1911 (26 Del. Laws, c. 206), is confined to 
the record of the proceedings hefore the utility board as certifled by its 
secretary, so that where, by the action of the board, the railway com- 
panies were not permitted to présent by way of défense to a prima facie 
case made agalnst them matters of law or fact deemed by them to be 
essential as afCecting the merits, they could obtain no relief by appeal. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 13, 16-18, 20, 
24; Dec. Dig. § 18.*] 

11. Caeeieiîs (§ 18*) — Régulation of Chaboes — Right to Relief — Adé- 

quate Remedy AT Law. 

Where certain street railway companies were ordered by a public util- 
ity board to résume the sale of 6 tares for 25 cents as a resuit of pro- 
ceedings which did not att'ord due process of law and were ordered to pay 
a penalty of $100 a day if they failed to comply with the order, they had 
no adéquate remedy at law, and were therefore cntitled to apply for 
relief by injunction. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 13, 16-18, 20, 
24; Dec. Dig. § 18.*] 

12. Injunction (§ 135*) — Pbeliminaet Injunction — Issuance. 

The granting or refusai of an injunction, whether mandatory or pré- 
ventive, calls for the exercise of sound judicial discrétion in view of 
ail the circumstances o( the partlcular case ; regard being had to the 
nature of the controversy, the object for which the injunction is being 
sought, and the comparative hardship or convenience to the respective 
parties involved in the award or déniai of the writ. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 304 ; Dec. 
Dig. § 135.*] 

13. Injunction (§ 132*) — Pebliminary Injunction — Object. 

A prelimlnary Injunction is a mère provisional remedy, the legitimate 
object of which is the préservation of the property or rights in contro- 
versy until the décision of the case on a full and final hearing on the 
merits or the dismissal of the blU for want of jurlsdiction or other suffi- 
cient cause. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. g 302; Dec. 
Dig. § 132.*] 

14. Injunction (§ 137*) — Pbelimixaey Injunction — Issuance. 

Where, in a doubtful case, the déniai of an injunction on the assump- 
tion that the complainant ultimately will prevail would resuit in greater 
détriment to him than, on a contrary assumptlon, would be sustained by 
the défendant through its issuance, the injunction should usually be 
granted ; the balance of convenience or hardship being ordinarily a fac- 
tor of controlllng importance in cases of substantial doubt either as to 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
198 F.— 11 
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the law or facts of the case, or both, existing at the time of the grantlng 
or refusing of the writ. 

[Ed. Note.— For other cases, see Injunctlon, Cent. Dig. |§ 307-309; Dec. 
Dlg. § 137.*] 

15. Injunction (§ 137*) — Preuminart Injtjnction — Object. 

Where the sole object for whlch a preliminary injunctlon Is songht is 
the protection of property or legitimate business or the maintenance of 
the status quo until the question of right between the parties can be de- 
clded on the final hearlng, the injunctlon may be allowed, even though 
there be serious doubt of the ultiinate success of the complainant. 

[Ed. Note.— For other cases, see Injunctlon, Cent Dig. §§ 307-309; 
Dec. Dig. § 137.»] 

In Equity. Suit by the Wilmington City Railway Company and 
others to restrain Henry M. Taylor and others, constituting the Board 
of PubHc Utility Commissioners for the City of Wilmington, from 
enforcing an order requiring défendants to résume the sale of six 
Street railway tickets within the City of Wilmington for : twenty-five 
cents. On application for a temporary injunction. Granted. 

Herbert H. Ward and John F. Neary, both of Wilmington, Del., 
for complainants. 

Raniel O. Hastings, City Sol., of Wilmington, Del., for respondents. 

BRADKORD, District Judge. In this case the Wilmington City 
Railway Company, hereinafter called the city railway company, the 
Front and Union Street Railway Company, hereinafter called the Front 
Street company, Wilmington and Edgemoor Electric Railway Com- 
pany, hereinafter called the Edgemoor company, and Wilmington and 
Philadelphia Traction Company, hereinafter called the traction com- 
pany, hâve applied for a preliminary injunction to restrain until the 
détermination of the case or the further order of the court Henry M. 
Taylor, Samuel G. Cleaver, Joseph Jackson Pierce, William H. Vance 
and C. Frederick Bâcher as members of and constituting the Board of 
Public Utility Commissioners for the City of Wilmington, hereinafter 
called the utility board, its servants, etc., from enforcing or atterripting 
to enforce by suit or otherwise a certain order made by that board 
September 1, 1911, directing the traction company to renew, beginning 
with the starting of its cars September 20, 1911, the sale of six tickets 
for twenty-five cents, commonly known as strip tickets, within the city 
of Wilmington, which tickets when sold should entitle the holders 
thereof respectively to the same rights and privilèges as to the fare 
or ride and transfer on the cars of that company in the city of Wil- 
mington as were given to its passengers immediately prior to August 
13, 1911; and further directing that the traction company in default 
of compliance with the above order should be subject to and should 
pay a penalty of one hundred dollars per day for the violation thereof. 
The utility board was created by act of assembly March 29, 1911, 
chapter 206, vol. 26, Del. Laws. Section 3 provides, among other 
things, that the board "shall bave power to make ail needful rules 
and régulations for its government and proceedings" and "may engage 
the services of experts to assist them in arriving at the proper deter- 

*Por other cases see same toplc & s ntjmbeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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mination of any question that may be brought before them for déter- 
mination." Section 4 is as f ollows : 

"Section 4. The said Board shall hâve supervision over ail public utilities 
operatlng within the llmlts of the said City of Wllmington; and the terni 
'Public Utilities' as used in this act is hereln dettned to include ail street 
raihvay, express, traction, gas, electric light, beat and power, water, télé- 
phone and telegraph corporations, associations or joint stock companles 
operatlng witbln the limlts of the City of Wilmlngton for public use. The 
said Board shall hâve gênerai sui>ervlsion over ail public utilities as herein 
defined, within the limlts of the City of Wilmlngton, and shall hâve power, 
af ter hearlng upon notice, by order in wrlting : 

"a. To requlre every such public utllity as herein defined to comply wlth 
the laws of this State relating thereto or with any legally adopted ordl- 
nance or régulation of the said City of Wilmlngton or wlth any of the terms 
of the franchise under which such public utility opérâtes. 

"b. To require every such public utility as herein defined to furnlsh safe 
and adéquate service. 

"c. To require every such public utility as herein defined to keep its 
books, records and documents so as to aiïord an intelligent understanding 
of Its business. 

"d. To direct any such public utility as herein defined, found to be grant- 
ing unjust, unfair or unreasonable discriminations, to Immediately cease 
trom so doing. 

"e. To Investlgate any accident happening in the said City of Wllmington 
In connection wlth any such publie utility as herein defined. 

"f. To hear and examine complalnts concerniug rates charged by any 
such publie utility as herein defined, and to make such recommendatlons 
and orders as it may deem proper concernlng such rates. 

"g. To make such recommendatlons as it may see fit to concernlng such 
public utility as herein defined. and to see that ail laws of the State and 
ail lawful ordlnances of the City of Wilmlngton are complled with by sucli 
public utility, and It shall cause action to be brought against any such 
imblic utility violatlng any such law or ordinances through the Attorney 
General of the State of Delaware or the City Sollcitor of the City of Wll- 
mington." 

Section 5 provides, among other things, that the board "shall hâve 
the power to compel the attendance of witnesses and the production 
of books, papers, accounts and documents, to swear witnesses and to 
issue subpœnas." Section 6 is as follows : 

"Section 6. Ail orders made by said Board pursuant to the power and 
authority given by this act, shall be served on the public utility to be af- 
fected thereby, within a reasonable time after such order Is made by the 
dellvery of a certifled copy thereof to the person to be affected thereby, 
or to any oiflcer or agent of any corporation, association or joint stock Com- 
pany upon whom a summons may be served In accordance with the provi- 
sions of the laws of this State. Such order or orders shall take effeet within 
a reasonable tlme, such time to be flxed In sucli order. Within thirty daya 
from the date of service of any such order or orders, any party to the pro- 
ceedings, person or Company affected may appeal from such order or or- 
ders to the Superior Court of the State of Delaware, by filing a notice of 
appeal, setting forth the order appealed from, wlth the Prothonotary of 
the said Court, which said Court is hereby given jurlsdlctlon to hear and 
détermine such appeal on the merits of the matters forming the basls of 
the order. The taking of an appeal shall not stay the opération of the 
order appealed from but a stay may be granted by the Court In Its dis- 
crétion, eitber with or wlthout terms and conditions. The form of pro- 
cédure, except as herein outllned, shall be prescribed by tbe said Court by 
rule. In default of compllance wlth the said order when the same shall 
bave become operative, said person, corporation, association or joint stock 
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Company, upoB whom said order shall hâve been made, shall be subject to 
a penalty not exceedlng one bundred dollars per day for tbe violation 
thereof, to be recovered in tbe said Superior Court in an action of debt 
at tbe suit of the Board." 

Section 9 provides that the city soliciter of Wilmington "shall be 
the légal adviser for the said Board." 

The city raiiway company was chartered February 4, 1864, chapter 
406, vol. 12, Del. Laws, with power to "locate, construct, operate and 
maintain a city raiiway for the carriage of passengers and freight for 
compensation within the city of Wilmington, with the privilège also of 
extending such raiiway to any place or places outside of the city, not 
more than six miles distant from the city limits." By an amendment 
to its charter, passed March 26, 1891, chapter 187, vol. 19, Del. Laws, 
it was provided that the company "shall not at any time be allowed to 
charge a greater amount than five cents for any one fare or ticket 
or ride in their cars through the said city." The company accepted 
July 23, 1906, the provisions of the constitution of Delaware of 1897. 
Incor. Rec. h, vol. 2, p. 534. In June, 1910, the charter of the com- 
pany was further amended, Incor. Rec. P, vol. 3, p. 467, providing, 
among other things: 

"The said corporation shall further hâve power to lease or démise or 
otberwise dispose of by any contract partaking of the nature of a lease or 
démise, for any term not exceeding one tbousand years, its real estate and 
railways as the same are now located and constructed, or as the same 
may be hereafter located and constructed ; in pursuance of any and every 
lawful authority now existing, or wbich may hereafter exist, together with 
ail the branches, extensions, sidings, turnouts, tracks, rights of way, flx- 
tures, equipment, choses in action, wires, rolllng stock, real and Personal 
property of every nature and description, easements, lieenses, public and 
prlvate, liberties, appurtenances, tenements, heredltaments, of whatever 
kind or description, and wherever situate, now held, owned, used or con- 
troUed by said company, and whicb at any time hereafter or during the 
term of such lease may be by it held, owned, used or acquired, incident to 
or connected with the maintenance, opération, construction or extension of 
its said railways and appurtenances, and also ail the rigbts, powers, priv- 
ilèges and franchises which now or at any time hereafter or during the 
term of such lease may be lawfuUy possessed, exercised or enjoyed in or 
about the use, opération, management, maintenance, renewal, extension, 
improvement, or ownership of its railways, property and appurtenances 
aforesaid." 

The Front Street company was chartered February 20, 1877, chapter 
432, vol. 15, Del. Laws, with power to "locate, construct, operate and 
maintain a city raiiway, for the carriage of passengers and freight 
for compensation, within the city of Wilmington." An amendment 
passed April 8, 1891, chapter 188, vol. 19, Del. Laws, conferred upon 
the company "the privilège also of extending such raiiway to any 
place or places outside of said city, to the distance of not more than 
six miles beyond the city limits" and provided that the company "shall 
not at any time be allowed to charge a greater amount than five cents 
for any one fare or ticket or ride in their cars through the said city." 
June 1, 1910, the company accepted the provisions of the existing con- 
stitution. Incor. Rec. K, vol. 3, p. 597. In June, 1910, the charter of 
the company was further amended, Incor. Rec. Q, vol. 3, p. 250, con- 
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ferring upon it a power similar in nature and extent to that given the 
city railway company to lease or démise its railways and property, etc. 
The Edgemoor company vvas cliartered April 20, 1906, under the gên- 
erai incorporation act of March 10, 1899, chapter 273, vol. 21, Del. 
Laws, "for the purpose of constructing, maintaining and operating a 
railway, for the transportation of freight and passengers" within the 
city of Wilmington. In June, 1910, the charter of the company was 
amended, conferring upon it a power similar in nature and extent to 
that given to the city railway company and the Front Street company 
to lease or démise its railways and property, etc. The traction com- 
pany was chartered under the gênerai incorporation act June 25, 1910, 
with the f ollowing, among other, powers : 

"ïo buy, lease, or otherwlse acquire, hold, own, mortgage, pledge, sell, 
assign and transfer, or otherwise dispose of the property, real and Personal, 
l'ights of way, easements, rights, licenses, public and private, liberties, 
privilèges and franchises, of every description, of any railroad, railway, 
Street car, traction, electric light or power company, and of any other kind 
of publie service or private corporation, whether of this state or of any 
other State ; to manage, operate, adminlster and control the property, real 
and Personal, rights of way, easements, rights, licenses, public and private, 
liberties, privilèges and franchises, of every description, of any such rail- 
road, railway, street car, traction, electric light or power company, public 
service corporation or private corporation, whether of this state or of any 
other state, so bought, leased or otherwise acquired ; to do and perform 
any and ail acts and things whatsoever necessary, proper or convenient in 
the management, opération, administration, control, possession, ownership, 
or disposai, of any property, real or Personal, rights of way, easements, 
l'ights, licenses, public and private, liberties, privilèges and franchises of 
every description, of any railroad, railway, street car, traction, electric 
light or power company, public service corporation or private corporation, 
whether of this state or any other state, so bought, leased, held or owned 
by it." 

The city railway company, in and by the name of "Railway," by 
indenture bearing date July 1, 1910, and sealed and delivered on that 
date, for the considérations therein set forth, leased and demised to 
the traction company, in and by the name of "Traction," its successors 
and assigns, among other things, for a term of 990 years then next 
ensuing, subject to détermination as therein provided: 

"Ali its real estate wheresoever located, and any and every interest 
therein, légal or équitable, and its railways as the same are now located 
and constructed or as the same niay be hereafter located and constructed, 
in pursuance of any and everj' lawful authority now existing or which may 
hereafter exist, together with ail the branches, extensions, bridges, sidings, 
turnouts, tracks, rights of way, easements, licenses public and private, fix- 
tures, equipment, choses in action, liberties, lands, machinery, dépôts, stables, 
shops, stations, buildings, structures, improvements, pôles, wires, motors, 
power-houses, engines, boilers, dynamos, electrical plants, electrieal apparatus, 
liorses, cars, and other rolling stock, tools, implements, rails, machinery, 
harness, equipment, stable furniture and other Personal property generally 
of every kind or description, appurtenances, tenements and hereditaments 
of whatever kind or description and wherever situa te, excepting supplies 
in store rooms, now held, owned, used or controUed by railway, and which 
at any time hereafter, during the term of this lease, may be by it held, 
owned, used or acquired, incident to or connected with the maintenance, 
opération, construction, extension or business of its said railways and ap- 
purtenances ; also ail the rights, powers, privilèges and franchises which 
are now or at any time hereafter during the term aforesaid may be lawfuDy 
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possessed, exercised or enjoyed in or about the use, opération, management, 
maintenance, renewal, extension, improvement or ownership of Its railways, 
property and appurtenances above demised." 

On the same day, July 1, 1910, the Front Street company and the 
Edgemoor company, by indentures bearing that date, for the consid- 
érations therein set forth, leased and demised for a similar term, sub- 
ject to détermination as therein provided, their respective railways, 
property and franchises, to the traction company. 

Under thèse leases f rom the city railway company, the Front Street 
company and the Edgemoor company, the traction company lias been 
and is operating the railway lines of the lessor companies. For a while 
after the incorporation of the city railway company and the Front 
Street company the rate of fare was eight cents per passenger for a 
single trip, which rate was voluntarily and gradually reduced until it 
reaclied five cents, with certain transfer privilèges. The established 
rate charged by the traction company and its lessor companies never 
has been less than five cents, although for a period of ten years or 
more prior to August 13, 1911, on the request of passengers using the 
lines of the above mentioned companies six tickets in a strip were 
sold to them for twenty-five cents. In the absence of such request 
fare was collected at the established rate of five cents. The extension 
of this privilège or option to obtain six tickets for twenty-five cents, 
instead of five tickets for that amonnt, did not abolish or suspend the 
established five cent rate. By order of the traction company the sale 
of strip tickets or six fàres for twenty-five cents was discontinued on 
the leased lines operated by it from and after August 13, 1911. Under 
thèse circumstances Thomas M. Monaghan presented to the utility 
board August 18, 1911, a written complaint, as follows: 

"Wllmington, Del., Aug. 18, 1911. 

"To the Honorable Board of Publie Utilities. 
"Gentlemen: I désire to respectfully présent the folio wing complaint. 
The Wilmington & PMladelphia Traction Company has abolished the strip 
tickets (six for twenty-five cents) and I ask your Commission to immediately 
summon said company to aijpear and présent reasons for this action. Any 
proof in support of this complaint will be furnlshed at any time your Board 
may appoint. 

"Very respectfully, Thomas M. Monaghan. 

"No. 700 West 4th St." 

Monaghan's complaint was simply that "The Wilmington & Phila- 
delphia Traction Company has abolished the strip tickets (six for 
twenty-five cents)." He did not allège that the discontinuance of the 
sale of such tickets was in any respect either unlawful or unreasonable. 
The only proof he undertook to furnish was to support the complaint, 
namely, that the traction company had discontinued the sale of six 
fares for twenty-five cents, and his only prayer was that the utility 
board "immediately summon said company to appear and présent 
reasons for this action." The complaint contained absolutely no issu- 
able allégation, save the fact of discontinuance, which could hardly 
be disputed. It did not aver that the established five cent fare was 
unjustifiable or improper. It assumed, apparently without regard to 
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chartered riglits or the financial necessities of the traction company, 
that the public interest demandée! that six full five cent fares should be 
sold for twenty-five cents, and thereby five-sixths of a cent be saved 
on each strip to those who wished to invest twenty-five cents at once 
in fares. Doubtless there are many persons in the community who 
would find it convenient or profitable were the traction company to 
carry them for a fare of one cent or free or give them a bonus for 
riding on its cars; and with persons so carried the company would 
enjoy unbounded popularity. But such self-sacrificing altruism toward 
the gênerai public would hardly be compatible with proper regard for 
the interests of those who in good faith hâve invested their money 
in the railway enterprise in the legitimate and natural expectation of 
a fair and reasonable return. However, by direction of the utility, 
board, notice was served on the traction company that the former 
would hear and examine the above complaint August 22, 1911, at the 
city hall in Wilmington. On the last named day the traction company 
appeared by its président and counsel and presented to the utility board 
an answer to the complaint, as f ollows : 

"Wilmington, Del., August 22, 1911. 
"To the Board of Public Utility Ctomnilssioners for the City of Wilmington. 

"Gentlemen : Your notice of August 18th, 1911, issued in aceordance with 
the Resolution of your Board the same day upon the complaint of Mr. 
Thomas M. Monaghan et al. duly received. In récognition of your notice 
The "Wilmington & Philadelphia Traction Company in answer to the com- 
plaint of the said Thomas M. Monaghan et al. says: 

"(1) It is true that by an order of the Wilmington and Philadelphia Trac- 
tion Company said company ceased to sel! to the public after Sunday, the 
13th day of August, what the complainant bas styled 'Strip Tickets' ; or 
'Six Tickets for Twenty-five Cents.' 

"(2) While the traction company recognizes the proi)riety of the Board 
of Public Utility Commissioners entertainlng any complaint properly brought 
before them, and the corresponding propriety for the traction company to 
make reply thereto, the traction company resi)ectfully states that its action 
was taken, as it is advised, clearly within the chartered authority of Its 
lessor companies and within its own légal rights. The traction company 
would further state that this action was not taken hastily or without due 
considération, but on the eontrary with a view of the fulfillment of its 
obligations to the clty of Wilmington, as a corporation, to the traveling 
publie and to its employées, credltors and stockholders. The traction com- 
pany further submlts that it is not within the jurlsdiction of the Board 
of Public Utility Commissioners or any other tribunal to make orders rela- 
tive to the rate of fare which it should charge, within the llmits of flve 
cents per passenger. 

"Very respeetfully, Wilmington & Philadelphia Traction Co. 

"By Oscar T. Crosby, Président. 

"Ward, Gray & Neary, Counsel." 

This answer presented to the utility board the contention of the 
traction company, in substance, as f ollows : First, that its action in 
discontinuing the strip tickets was "clearly within the chartered au- 
thority of its lessor companies and within ifs own légal rights" ; sec- 
ond, that such action "was not taken hastily or without due considéra- 
tion, but on the eontrary with a view of the fulfillment of its obliga- 
tions to the city of Wilmington, as a corporation, to the traveling pub- 
lic, and to its employés, creditors and stockholders"; and, third, that 
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"within the limits of five cents per paSsenger" it was not in the power 
of the utility board or any other tribunal "to make orders relative 
to the rate of fare which it should charge." 

The subject of the discontinuance by the traction company of the 
sale of strip tickets in connection with Monaghan's complaint came 
béfore the utility board for considération at two meetings, held Au- 
gust 22 and September 1, 1911. And at the conclusion of the latter 
meeting, without the examination of a book or the swearing of a wit- 
ness, and solely upon an admission drawn from the counsel for the 
traction company, not by Monaghan, but by the counsel for the util- 
ity board, that for a period of ten years prior to August 13, 1911, strip 
tickets had been sold by the traction company and its lessors, the or- 
der in question in this suit was made. The complainants contend that 
the enforcement of this order would involve a violation of article I, 
section 10 of the Constitution of the United States, providing that no 
state shall pass any law "impairing the obligation of contracts" ; of 
the fourteenth amendment of the Constitution of the United States, 
providing that no state shall "deprive any person of life, liberty, or 
property without due process of law ; nor deny to any person within 
its jurisdiction the equal protection of the laws" ; and of certain pro- 
visions in the constitution of Delaware. It is unnecessary to consider 
in this connection the prohibitions contained in the constitution of 
Delaware. Further, while incidental référence will be made to article 
I, section 10 of the Constitution of the United States, it will not be 
necessary on the présent application to détermine whether the enforce- 
ment of the order is or is not forbidden by section 10 of that article. 

[1] A number of jurisdictional questions hâve been presented and 
argued by counsel, as well as certain points touching the propriety or 
regularity of proceeding in this court under the circumstances for the 
injunctive relief prayed. But the substantial inquiry on the merits 
is whether the enforcement of the order of the utility board would 
or probably would contravene either or both of the provisions of the 
fourteenth amendment, forbidding any state to deprive any person 
of life, liberty or property without due process of law, or to deny to 
any person within its jurisdiction the equal protection of the laws. It 
is well settled that corporations are equally with individuals within 
the protection of the fourteenth amendment with respect to their prop- 
erty. Subject to a legitimate exercise of the police power, no state 
can deprive them of their property without due process of law, or 
deny them the equal protection of the laws, or, as it has been judicially 
paraphrased, of the protection of equal laws. The prohibition is lev- 
eled against such deprivation or déniai by a state, whether by direct 
act of the législature or by any other state instrumentality. In Chi- 
cago, Burlington, etc., R. v. Chicago, 166 U. S. 226, 17 Sup. Ct. 581, 
41 L,. Ed. 979, the court through Mr. Justice Harlan said : 

"The prohibitions of the amendment refer to ail the instrumentalities of 
the state, to its législative, executive and judiclal authorlties, and, therefore, 
whoever by virtue of public position under a state government deprives an- 
other of any right protected by that amendment against deprivation by the 
state 'violâtes the constitutlonal inhibition ; and as he acts in the name and 
for the state, and is clothed with the state's power, hls act is that of the 
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state.' Tliis must be so, or, as we hâve often said, the constltutional problbi- 
tion bas no meaning, and. 'the state has clothed one of its agents with power 
to annul or évade it.' " 

And again, in Raymond v. Chicago Traction Ce, 207 U. S. 20, 28 
Sup. Ct. 7, 52 L. Ed. 78, 12 Ann. Cas. 757, the court through Mr. 
Justice Peckham said: 

"The provisions of the fourteenth amendaient are not conflned to the action 
of the state through its législature, or through the executive or judicial au- 
thority. Those provisions relate to and cover ail the instrumentalities by 
whlch the state acts, and so it has been held that, vehoever by virtue of pub- 
lic position under a state government, deprives another of any right proteeted 
by that amendment against deprlvation by the stàte, violâtes the constitu- 
tloiial inhibition ; and as be acts in the name of the state and for the state, 
and is clothed with the state's powers, bis act is that of the state." 

[2] The utiUty board is an instrutnentahty of the state of Dela- 
ware for the accompUshment of public purposes and its acts in and 
about matters committed to it are the acts of the state. The suggestion 
that in so far as such an instrumentahty acts irregularly, wrongfully 
or illegally it does not represent the state, because the state has not 
authorized it so to act, is utterly unsound. If it were otherwise the 
fourteenth amendment would possess no practical efhciency with re- 
spect to the action or threatened action by such instrumentahty ; for no 
rehef could be had under that amendment against irregular, wrongful 
or illégal action taken or threatened by it, while in the absence of 
such irregular, wrongful or illégal action there would be nothing to 
complain of and consequently no occasion for asking or possibility of 
obtaining relief. The material considération is whether the state in- 
strumentality in denying a person or depriving him of the protection 
of the amendment is acting virtute ofilicii, or proceeding under the 
grant of authority given it by the state, or within the gênerai scope 
of its functions, and not whether in so acting it is acting irregularly, 
wrongfully or illegally. [3] The proceeding instituted by Monaghan 
through the présentation of his complaint to the utility board was for 
the purpose of compelling the traction company to receive f rom those, 
who were ready and willing to pay at one time twenty-five cents for 
street car fares, only four and one-sixth cents for each fare, instead 
of the established rate of five cents per fare. In this manner it was 
sought to take or deprive the traction company of its property. This 
could not constitutionally be done "without due process of law." The 
décisions leave no doubt as to the gênerai features and requirements 
of due process of law. While it varies according to the nature of 
the proceeding, in such a proceeding as that under considération no- 
tice and a fair opportunity to défend are essentials. In lowa Central 
Railway Co. v. lowa, 160 U. S. 389, 16 Sup. Ct. 344, 40 L. Ed. 467, 
the court through Mr. Justice, now CHief Justice, White said: 

"It Is clear that the fourteenth ameudment in no way undertakes to control 
the power of a state to détermine by what process légal rights may be assert- 
ed or légal obligations be enforced, provided the method of procédure adopted 
for thèse purposes gives reasonable notice and afEords falr opportunity to be 
heard before the issues are decided." 
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In Simon v. Craft, 182 U. S. 427, 21 Sup. Ct. 836, 45 L. Ed. 1165, 
the court through the same learned judge said: 

"The essential éléments of due process of law are notice and opportunity 
to défend. In determinlng whether such rights were denied we are governed 
by the substance of things and not by mère form. * * * The due process 
clause of the fourteenth amendment does not necessitate that the proceedings 
in a State court should be by a particular mode, but only that there shall be 
a regular course of proceedings in which notice is given of the claim asserted 
and an opportunity afCorded to défend against it." 

In Hooker v. Los Angeles, 188 U. S. 314, 23 Sup. Ct. 395, 47 L. 
Ed. 487, 63 L. R. A. 471, the court through Mr. Chief Justice Fuller 
said : 

"The fourteenth amendment does not control the power of a state to 
détermine the form of procédure by which légal rights may be ascertained, 
if the method adopted gives reasouable notice and affords a fair opportunity 
to be heard." 

In Twining v. New Jersey, 211 U. S. 78, 29 Sup. Ct. 14, 53 L. Ed. 
97, the court through Mr. Justice Moody refers to the requirements of 
due process of law, namely, that "the court which assumes to détermine 
the rights of parties shall hâve jurisdiction" and that "there shall be 
notice and opportunity for hearing given the parties" as "two funda- 
mental conditions, which seem to be universally prescribed in ail Sys- 
tems of law established by civilized countries." [4] In the light of 
thèse principles, so reiterated as to hâve become elementary, was 
due process of law observed by the utility board in the procédure 
which resulted in the making of the order complained of ? Was the 
traction company accorded a fair hearing and an adéquate oppor- 
tunity of presenting its défense to Monaghan's indefinite complaint? 
As has appeared, the traction company in its answer set forth, in sub- 
stance, that its action in discontinuing the strip tickets was within the 
chartered authority of the lessor companies and within its own légal 
rights; that such discontinuance was ordered after due considéra- 
tion and in view of its obligations to the city of Wilmington, the 
traveling public, and its employés, creditors and stockholders ; and 
that it was not in the power of the utility board "within the limits of 
five cents a passenger" to make orders touching the rate of fare to 
be charged. Hère was an answer involving grave questions of fact 
and law, presented by a reputable company rendering important serv- 
ice to the traveling public, which it was the duty of the utility board 
to allow the traction company a fuU, fair and adéquate opportunity 
of supporting. The utility board had power to make orders touching 
rates only "after hearing upon notice" ; and "hearing" in this connec- 
tion means a fair and bona fide hearing. It was thoroughly equipped 
under the law of its being for conducting a full investigation of ail 
matters in dispute, whether of fact or law. The city solicitor was 
ex officio its légal adviser whose especial duty it was to advise it upon 
matters of law and procédure. And it had full power to make ail 
needful rules for its proceedings, to engage the services of expert 
accountants to assist it, and to compel the attendance of witnesses and 
the production of books, papei's, accounts and documents. Thus fully 
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armed with the means of investigation and décision there could be no 
legitimate excuse for an omission to accord the traction Company fui) 
opportunity to présent its défense. 

Monaghan having made his complaint, and the traction company 
having put in its answer, it was incumbent upon the utility board in 
the performance of its duty, judicial in its preliminary stages and 
législative at the end, to observe strict impartiality toward the par- 
ties. Although there is some conflict, apparent rather than real, in 
the affidavits, it satisfactorily appears that at the meeting of August 
22, 1911, the utility board through its counsel positively refused to 
take into considération the charters or chartered rights of the traction 
company and the lessor companies. Monaghan in his affidavit allèges 
that at that meeting the traction company stated to the utility board 
both through its counsel and its président that the traction company had 
the charter right to charge a straight fare of five cents, and that nei- 
ther the utility board nor any other tribunal could compel them to re- 
duce that fare by selling six tickets for twenty-fîve cents; and that 
the utility board through its counsel replied that that was a question 
that should be decided by the courts and the board could net assume 
to décide that question in favor of the traction company in view of 
the power given the utility board by the statute which created it. 
Henry P. Scott, who was présent at the meeting of August 22, 1911, 
allèges in his affidavit, in substance, that, after the counsel for the 
traction company had denied the right or power of the utility board 
to regulate the rates of fare to be charged "within the limits of five 
cents per passenger" and Crosby had stated that the position of the 
traction company was that the right to suspend the sale of strip tickets 
was a charter right not to be abolished by any tribunal, Vance, one 
of the members of the utility board, asked that the traction company 
"produce the varions franchises under which it is operated" and that 
"before any answer could be made to this request" the members 
of the utility board decided to go into an executive session "to map 
out their proceedings" and retired with their counsel for a confér- 
ence. It is not stated at whose request or instance the members of 
the utility board retired for a conférence before any answer could be 
made to the request of Vance that the traction company "produce the 
various franchises under which it is operated." The affidavit then pro- 
ceeds as f ollows : 

"After the conférence Mr. Hastings announeed that he had advised the 
Board that, regardless of whatever the charter rights may be, it had a right 
to make an order upon the company to restore the sale of tickets, unless 
the company ehoose to make a défense on the merits of the case at thls Urne ; 
that the complaint made a prima facle case, and the company must put in 
a défense on the merits or the commission would make an order upon the 
company with respect to the matter of rates. Mr. Neary at this point stated 
that he was ready to ofîer to the Board évidence of the company's charter 
rights. The Board refused to receive such évidence and Mr. Neary asked 
whether the Board would disregard the company's charter rights. Mr. Hast- 
ings replied that under the conditions of this case he would advise the com- 
mission to make an order regardless of the charter rights of the company 
He further stated that he did not feel that he should be called upon to dé- 
cide the légal questions involved in the considération of the charter rights 
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of the Company and that be did not Intend to enter into a considération of 
any such questions; that the commission liad the right on the face of the 
law aod that he would advise them to assume jurlsdiction, and further, that 
if there was one chance of upholding the law he thought the commission 
should talce that chance." 

Crosby in his affidavit in chief fully corroborâtes the foregoing state- 
ment of Scott. There is no contradiction of their allégation that 
Vance, one of the members of the utility board, requested at the meet- 
ing of August 22, 1911, that the traction company "produce the varions 
franchises under which it is operated" or that the utiHty board, without 
waiting for any reply to this request, retired with its counsel for a con- 
férence, or that the utility board after the conférence, under the advice 
of its counsel, refused to take into considération the charter rights 
and franchises of the traction company. Certain affidavits on the 
part of the utility board hâve been presented to the effect that the aih- 
antS' were présent at the meeting of August 22, 1911, and heard the 
président of the utility board say that the board would receive any 
testirnony or évidence that the traction company desired to offer, and 
that the latter company did not offer any évidence. Indeed, the affiant 
John S. Hamilton speaking of that meeting says : 

"That he knows positively as one who was there during the entire hearing, 
that at no time was the WUmlngton and Philadelphia Traction Company re- 
fused an opportunlty to put in évidence anything It wanted ; that the counsel 
for the board repeatedly stated to the otticers and counsel for tht; traction 
company that the board was prepared to consider anything that the com- 
pany should lay before It." 

If the above statement was intended by the affiant to apply to an 
opportunity on the part of the traction company to put in évidence its 
charter rights and hâve the same considered by the utility board it is 
grossly misleading and not only in conflict with the affidavits of Mon- 
aghan, Scott and Crosby, but with controlling évidence hereinafter 
quoted. If, on the other hand, it was intended to apply only to the 
introduction of testirnony or évidence, other than charter rights, it 
may in a qualified sensé be correct. The affiant Artemus Smith states 
in effect that he was présent during the whole meeting of August 22, 
1911, and is positive that at no time during that meeting did the coun- 
sel for the traction company or its officers "offer to introduce into évi- 
dence any charters, leases or other documents." If this statement 
means that no charters, leases or other documents were offered in évi- 
dence, it is Hterally and technically true; for while the traction com- 
pany appeared at that meeting pursuant to notice, there is no évidence 
that it had been required to bring with it or had with it at that time 
its charers, leases or other documents. Such a statement is not incon- 
sistent with a refusai by the utility board, without an actual offer, 
to consider such charters, leases or documents. It appears from the 
affidavits of Crosby and Scott, and without contradiction, that the 
président of the utility board Stiatéd at its meeting August 22, 1911, that 
"the position of the board was that of persons trying to find out where 
they stood." And Taylor, Cleaver, Pierce, Vance and Bâcher, ail the 
members of the board, state in their affidavits: 
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"That none of the members of the said board are lawyers and upon légal 
questions are compelled to rely upon the advlce of the clty solicitor who is 
the board's légal adviser." 

If the utility board and its counsel did not know what was the 
proper procédure to adopt time would hâve been well spent in duly 
considering the subject and formulating such rules and régulations as 
might be necessary for an orderly investigation of the case before 
them, and its just détermination upon the merits, instead of precipi- 
tately plunging ahead in the dark. For, as already stated, the act con- 
ferred on the utility board power to make ail needful rules and régula- 
tions for its proceedings, to compel the attendance of witnesses and 
the production of books, papers, accounts and documents, and to swear 
witnesses and issue subpœnas. The court does not perceive that any 
exigency existed which could demand or justify summary and irregu- 
lar methods in dealing with so important a matter as an adjustment of 
rates to be charged by the traction company. No formai conclusion 
was reached by the utility board August 22, 1911, and an adjournment 
was taken until August 31, 1911, and a further adjournment until 
September 1, 1911. The proceedings of the meeting on the last 
named day were taken down stenographically by Charles G. Guyer 
and reproduced by him in typewriting and duly verified on his oath as 
a full Verbatim report of what was said on that occasion. The cor- 
rectness and accuracy of Guyer's report has not in any respect been 
disputed or questioned on either side. At the meeting September 1, 
1911, Herbert H. Ward, Esq., appeared as counsel for the traction 
company. Guyer's affidavit in connection with those of Crosby, Scott 
and Monaghan fully establishes the fact that the utility board, acting 
under the advice of its counsel, absolutely ref used to take into consid- 
ération what the traction company deemed and claimed to be important 
rights acquired by and secured to it under its charter and the leases 
of the lessor companies. Guyer's report is in part as follows : 

"Mr. Ward: As I understand It, the board, at the meeting — the minutes 
of which hâve just been read — [August 22, 1911], deelded that they would 
not, as a preliminary to the making of au order, consider what the chartei' 
rights of the company were, and that the counsel for the board, representiug 
the commission, stated that he would not submit any opinion to the board 
upon that point, but that the board in elîect, decided that the only question 
whieli they would consider was a question as to the reasonableness of the 
rate of flve cents. Is that a correct statement of the position? 

"Président Taylor: That is true. 

"Mr. Ward: * * * As I understand the position of the board Is that 
on a eomplaint, such as Mr. Monaghan has filed, they put it up immediately 
to the person or company cited in, and that before they nialve their order 
they will malîe no inquiry as to the légal right of the person cited In to do 
the thing which he is doing and about which eomplaint is made. Of course. 
you reallze that this question of rates is, probably, the biggest and niost 
difficult question, both of fact and of law, that your board would ever hâve 
to consider, and I think it is a misfortune to you and a misfortune to the 
General Assembly that created you and to the community, and certainly a 
misfortune to us, that it is the first question that has corne before you before 
you hâve establlshed rules of your government and established bases of judg- 
ment in accordance with which we could put in évidence. I submit to you 
that the décision of the board practically leaves us only one thing to do. 
Our rights are our rights. Our rights consist of faets and law, and for the 
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board to announce lu one breath 'we will not consider your légal rights, but 
wUl direct you to put in évidence, or aslî; you to put in évidence,' that créâtes 
a situation wliich is impossible, absolutely impossible, legally or equitably. 
I cannot conceive of a board of utilities taking that position. * * * Tbe 
position of tbe board practieally leaves us — and wbat I bave said bas led 
me up to this, and I bave tried to explain our position, so tbat you, at 
least, will feel tbat we bave only tbls tbing that we are dolng, or that 
we can do. If the board déclines to consider our rights as rights, we do 
not feel tbat we can put in évidence. Tbat is eue ground wby we do not 
feel that we can put In évidence, and the ground, as I stated a moment ago, 
tbat pur rights are a compound of facts and law, and if you décline to 
consider our légal rights, wby should we otter évidence? How can we offer 
évidence? Wbat Is tbe issue? Of course, the issue before tbls board is not 
so simple as, 'Did we or not stop selling strip tickets, six for a quarter?' 
That is riot the question of fact before tbe board. Tbe question of fact be- 
fore the board is whetber that was a reasonable order tbat we made, whether 
we may reasonably, under our rights, charge five cents. But what is the 
rule by wblch we shall establisb reasonableness? Has tbe board laid down 
any prlnciples on wbich we can introduce évidence? Has anybody conie in 
hère and stated that our charge was unreasonable? If they bad said it was 
unreasonable, would tbat give us any basis upon wbich we could introduce 
évidence, not knowing what the board would finally establisb as a rule of 
unreasonableness? The point I am trying to malie plaln to you Is tbat we 
cannot Introduce évidence at large, belter skelter, witbout knowing wbat 
point we are alming at, or what straigbt edge we nuist bew along. As the 
case stands now, for us to put in évidence would be foUy, because we bave 
uotbing to prove. Tbere is no issue before tbe board, and naturally we can- 
not put in évidence. 

************ 

"Mr. Hastlngs: Mr. Ward, I am certain tbat it is due to you, at least, 
and probably to myselt and to everybody concerned in this question, to ex- 
plain my position, and to state, as you already know, that the commission 
is largely relying upon me for their advice as to bow they should proceed In 
determining tbls question. It Is new to tbém. It Is new to me. I bave 
taken the law and read tbat, and bave undertaken to foUow that as best I 
could. It seems to me that any lawyer, if he stops to think a minute, will 
agrée that my position is correct, when I take the position that this board 
should take Jurisdiction and should not put it up to their légal adviser to 
advise them whether or not they can do this thing. I hâve taken the posi- 
tion that this law gives this board jurisdiction over tbe rates charged by 
public utilities. That is wbat tbe law on Its face gives to them. Whether 
or not their charter rights will enable them to charge flve cents, or any 
other rate of fare, it seems to me should not be left to a board not con- 
sisting of lawyers, and tbe burden of deciding tbat question should not be 
put upon any officiai. Suppose, for instance, I should examine tbat question 
and ï should agrée with counsel for the traction company tbat they were 
witbin their rights, and I should write an opinion to this board that they 
were, In my juâgment, witbin their rights, what would my -position be? 
If you thlnk for a moment you can see I couldn't live In tbls town with 
sucb an opinion over my signature. In the flrst place, I take it tbat tbere 
are fully fifty per cent, of tbe lawyers that would say 'Hastlngs is wrong; 
I don't agrée with bim' ; I take it that ninety per cent, of the people would 
say that he was wrong. Why should I sboulder that responsibility upon my- 
self and tbereby relieve the traction company, assuming that I should agrée 
with you, that the question is rlght 1 go further than that, and I say that 
if I should examine the question and should conclude with you that in my 
judgment in court you could establisb your position and show tbat this com- 
mission had no jurisdiction over your rates, if I should examine that ques- 
tion and should corne to that conclusion, I should say to this board, 'Gentle- 
men, on the face of this tbing you are given jurisdiction to act, and my 
advice to you is to act and let the court say whetber or not my opinion 
and the opinion of the counsel for the traction company is correct, or whether 



WILMINGTON CITY Rï. CO. V. TAYLOR 175 

It Is Incorrect." The court is the person to décide that, and it seems to me 
It is no great hardship upon tliis traction company to put them in court to 
décide tliat one question. 

"Mr. Hastings: We inquired the other day, and I understood the traction 
Company was going to look it up and admit it, as to how long the sale of 
thèse strip tickets had been in existence hefore thîs order was made. Mr. 
Ward: If we knew we should be willing to admit it but it is a question. 
Mr. Hastings: Eight or ten years? Mr. Ward: I really do not know. If 
you want us to say eight years or ten years, we will say it — whichever you 
prefer. Mr. Hastings: I do not want you to say anythîng except the facts. 
Mr. Ward: I do not know what the facts are. Mr. Hastings: I want to 
get it on the record that It bas been in existence for sonie years. Upwards 
of ten years? Mr. Ward: We think you can say upwards of ten years. 
Mr. Hastings: That will be eutered on the record, that that is admitted." 

The affidavits show that when the traction company appeared before 
the utihty board August 22, 1911, and through its président offered to 
answer any questions pertinent to the investigation, the utihty board, 
through its counsel, inquired if it was the position of the traction 
company that it would "answer only on interrogation" and on being 
informed that the company was présent to f urnish to the utihty board 
any information that it might désire pertinent to the investigation, 
asked how long strip tickets had been on sale in Wilmington. The 
président of the traction company stated he was not sure as to the 
length of time such tickets had been on sale, but that the traction com- 
pany would supply that information. The counsel for the utility board 
said that he wanted the time fixed and hâve it go into the record 
of the proceedings before the utility board. 

The situation which confronted the utility board September 1, 
1911, made it incumbent on its légal adviser to instruct it as to the 
proper course of procédure by which the "merits of the matters form- 
ing the basis of the order" it might make should be justly and intel- 
Hgently determined as between the parties, and a proper record of its 
action be made for the purpose of an appeal to the superior court, 
should one be taken. Nine days had elapsed since the traction com- 
pany had first appeared before the utihty board, when its attention 
had been drawn to the fact that no proper rules or régulations for 
the hearing of the case were in existence, and there was no legitimate 
reason why in the intérim it should not, under the advice of its counsel, 
hâve adopted some rational and proper course or method of procédure, 
worthy of the name of due process of law, and calculated for the 
attainment and not the defeat of justice. It is an absurdity to suppose 
that within the intent of the act a hearing and détermination of the 
"merits of the matters forming the basis of the order" do not involve 
questions of law as well as of fact, or that chartered rights may be 
whoUy ignored. It was the right of the traction company to hâve its 
claim of chartered power to charge a "straight five cent f are," made 
and insisted on in good faith, considered by the utility board, what- 
ever might hâve been the conclusion thereafter reached by the board 
as to the existence of such power. It is difficult to conceive of treat- 
ment more arbitrary, injurions or ruthless than that to which the trac- 
tion company was subjected by the utility board. A malefactor taken 
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redhanded in the commission of crime would hâve had a constitutional 
right to a measure of protection and considération denied to the trac- 
tion Company. The board, influenced and practically controlled by 
its own counsel, instead of maintaining an attitude of judicial and 
législative impartiality as between Monaghan and those he may be 
supposed to hâve represented, and the traction company, became the 
prosecutor and displayed a spirit of partisanship and hostility toward 
that company from the beginning to the end of the hearings on August 
22 and September 1, 1911. Yet it does not appear that there was any 
discourtesy or want of respect on the part of the traction company 
toward the utility board or any act or conduct of the former intended 
or calculated to provoke animosity on the part of the latter. While 
the utihty board professed itself ready to hear from the traction com- 
pany a "défense on the facts" tending to show a straight iive cent fare 
was only reasonable, Monaghan's complaint did not charge that such 
a fare was unreasonable, no rules or principles of procédure had been 
adopted by the board, and it, through its counsel, had absolutely re- 
fused to give any considération to the chartered rights of the traction 
company, whatever they might be. The traction company was thus 
placed in an intolérable and practically impossible position. Knowing 
that any appeal it might take would be heard and determined by the 
superior court "on the merits of the matters forming the basis of the 
order" and having been arbitrarily, intentionally and wrongfully de- 
nied any considération by the utility board of the chartered rights upon 
which it relied, it was justified in declining to put in only a part of its 
défense. Under the circumstances its course was reasonable and sen- 
sible and such as wouldl hâve been pursued by any one intending not 
to be precluded from an assertion of his rights in a proper tribunal. 
The utility board having, through its counsel, obtained from the trac- 
tion company an admission that strip tickets, six for twenty-five cents, 
had been sold by it for a period of ten years prior to August 13, 1911, 
without any intimation of the use to be made of such admission, took, 
through its counsel, the position that the uninterrupted sale of strip 
tickets on such terms during that period gave rise to a prima facie 
presumption that it would be unreasonable to refuse to sell six fares 
for only twenty-five cents, or in other words to charge twenty-five 
cents for only five fares where the purchaser desired to obtain for 
that sûm six fares. On the basis of this reasoning the order com- 
plained of was made, imposing the maximum penalty. 

[5] If such a prima facie presumption existed as was claimed on 
the part of the utility board it was rebuttable, and the traction com- 
pany had a right to rebut it, but was prevented from and practically 
denied that right through the refusai of the board to allow it to make 
a full défense as well on the law as the facts. The board was not en- 
titled to the benefit of any presumption of the kind while excluding the 
traction company from the benefit of a full défense. In Mobile, etc., 
Railroad Co. v. Turnipseed, 219 U. S. 35, 31 Sup. Ct. 136, 55 L. Ed. 
78, 32 Iv. R. A. (N. S.) 226, Ann. Cas. 1912A, 463, the court through 
Mr. Justice Lurton used the following language, approved by the same 
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court in Lindsley v. Natural Carbonic Gas Co., 220 U. S. Cl, 82, 31 
Sup. Ct. 337, 55L. Ed. 369: 

"That a législative presumption of one fact from évidence of another may 
not constitute a déniai of due process of lavy or a déniai of the equal pro- 
tection of the law it is only essential that there shall be some rational 
connection between the fact proved and the ultimate fact presumed, and 
that the inference of one fact from proof of another shall not be so unrea- 
sonable as to be a purely arbitrary mandate. So, also, it must not, under 
guise of regulating the présentation of évidence, operate to preclude the 
party from the right to présent his défense to the main fact thus presumed." 

But as in the case of an act of the législature the création of a prima 
facie presumption will not avail where the person against whom it is 
urged is precluded from fully presenting his évidence in rebuttal, so 
hère, in the absence of such a législative act, the utility board can 
take nothing by its claim of prima facie presumption. 

[6] It does not appear that any member of the utility board pos- 
sessed expérience, spécial training or information rendering him com- 
pétent in the absence of proper évidence laid before him to form 
a reliable opinion upon the reasonableness or unreasonableness 
of "a straight five cent fare." It is obvious that the fact 
that another trolley line may hâve sold six tickets for twenty-five 
cents is wholly inconclusive. Excellence of service, commodiousness 
of cars, cost of construction and many other factors representing vary- 
ing conditions may render a price for tickets which is wholly reason- 
able in the one case, unreasonable in the other. So it is évident that 
the mère unexplained fact that a trolley line during a former period 
may hâve sold six tickets for twenty-five cents affords at most very 
slender support to a contention that a subséquent change from six 
to five tickets for that sum involves an unreasonable exaction from the 
traveling public. Cost of maintenance, change in wages, and a vari- 
ety of other circumstances may fully justify such increase in price. 
Clothed with ample power fully to investigate the merits of the case 
and do equal justice between the parties the utility board allowed itself 
to be led into a course of action which was the antithesis of "due pro- 
cess of law." An examination of the affidavits has produced the con- 
viction that it is at least very doubtful whether "a straight five cent 
fare" is unreasonable. And if for the purpose of the présent applica- 
tion it must consequently be assumed that the discontinuance of the 
sale of six tickets for twenty-five cents was reasonable and justifiable, 
it must be held that the order made by the utility board was an at- 
tempt to deprive the traction company of its property without due 
process of law. 

[7] Much was saîd at the hearing and is contained in the briefs of 
counsel touching the question of the jurisdiction of this court to enter- 
tain this suit. The act of March 3, 1875, c. 137, 18 Stat. 470, as 
amended by the acts of March 3, 1887, c. 373, 24 Stat. 552, and August 
13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), provides 
that : „ , 

"The circuit courts of the United States shall hâve original cognizance, con- 
current with the courts of the several states, of ail suies of a civil nature, 
at common law or In equity, where the matter in dispute exceeds, exclusive 
198 F.— 12 
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of interest and costs, the sum or value of two tbousand dollars, and arislng 
under the Constitution or laws of the United States," etc. 

Diversity of citizenship is unnecessary in such cases. This suit when 
brought satisfied the jurisdictional requirements above mentioned. It 
was instituted after the judicial code of the United States of March 
3, 1911, c. 231, 36 Stat. 1087 (U. S. Comp. St. Supp. 1911, p. 128), was 
enacted, but before the date of its going into effect, which was Jan- 
uary 1, 1912. By virtue of the judicial code the circuit courts of the 
United States were abolished on the last named date, and this suit 
was transferred from the circuit court of the United States to the 
district court. Section 290 of the judicial code provides, among other 
things, that ail suits pending in the circuit courts on the date of its tak- 
ing eflfect shouldl thereupon and thereafter be proceeded with and 
disposed of in the district courts in the same manner and with the same 
effect as if originally begun therein. And section 299 provides, araong 
other things, that: 

"The rejieal of existing laws, or the amendments thereof, eiubraced in this 
act, shall not afCect * * * any suit or proceediug * « • pending at 
the time of the taking efCect of this act," etc. 

[8] Hence the principles and authorities which woukl be pertinent 
on the question of jurisdiction of the circuit court of the United States, 
had the judicial code not been enacted, are pertinent to the considéra- 
tion of jurisdiction of this suit as transferred to this court. In Will- 
cox V. Consolidated Cas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 
382, 15 Ann. Cas. 1034, in which appeals had been taken from the cir- 
cuit court of the United States for the southern district of New York, 
a bill had been filed by the Consolidated Cas Company of New York 
against the city of New York, the attorney gênerai of New York, 
and the gas commission of New York, to enjoin the enforcement of 
certain législative acts and of an order made by the gas commission, 
which subsequently became the public service commission, relative to 
rates for gas in New York city. The jurisdiction of the circuit court 
had been challenged. The Suprême Court in sustaining the jurisdic- 
tion of the circuit court said through Mr. Justice Peckham : 

"At the outset it seems to us proper to notice the yiews regarding the 
action of the court below, which hâve been stated by counsel for the appel- 
lants, the public service commission, In their brief in this court. They as- 
sume to criticize that court for talvlng jurisdiction of tliis case, as precipitate, 
as if it were a question of discrétion or coiuity, whether or not that court 
should hâve heard the case. On the contrary. there was no discrétion or 
comity about it. When a Fédéral court is properly appealed to In a case 
over which it bas by law jurisdiction, it is its duty to take snob jurisdiction 
(Cohens v. Virginia, 6 Wheat. 264, 404 [5 L. Ed. 257]), and in taldng it that 
court cannot be trutbfuUy spolîen of as precipitate in its coriduct. That the 
case may be one of local interest only is entlrely iinmaterial, so long as the 
parties are citlzens of différent states or a question Is iuvolved which by 
law brings the case within the jurisdiction of a Fédéral court. The righ't 
of a party plalntlfC to choose a Fédéral court where there is a choice cannot 
be properly denied." 

Raymond v. Chicago Traction Co., 207 U. S. 20, 28 Sup. Ct. 7, 52 
h. Ed. 78, 12 Ann. Cas. 757; Prentis v. Atlantic Coast Line. 211 
U. S. 210, 29 Sup. Ct. 67, 53 L. Ed. 150; Home Téléphone Co. v. 
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Los Angeles, 211 U. S. 265, 278, 29 Sup. Ct. 50, 53 L. Ed. 176; Min- 
neapolis v. Street Railvvay Co., 215 U. S. 417, 30 Sup. Ct. 118, 54 
L. Ed. 259 ; City of Owensboro v. Cumberland Tel. & Tel. Co., 174 
Fed. 739, 99 C. C. A. 1 ; Détroit v. Détroit Citizens' St. Ry. Ce, 184 
U. S. 368, 22 Sup. Ct. 410, 46 L. Ed. 592; Cleveland v. Cleveland 
City Railway Co., 194 U. S. 517, 24 Sup. Ct. 756, 48 L. Ed. 1102 ; Siler 
V. Louisville & Nashville R. R. Co., 213 U. S. 175, 29 Sup. Ct. 451, 
53 L. Ed. 753 ; Walla Walla v. Walla Walla Water Co., 172 U. S. 
1, 19 Sup. Ct. n, 43 L. Ed. 341 ; City Railway Co. v. Citizens' Rail- 
road Ce, 166 U. S. 557, 17 Sup. Ct. 653, 41 L. Ed. 1114; and Love v. 
Atchison, T. & S. F. Ry. Co., 185 F(id. 321, 107 C. C. A. 403--were 
ail heard on appeal from the circuit court of the United States, and 
on the question of jurisdiction are in line with Willcox v. Consolidated 
Gas Co. Other cases, not on appeal, but in line with Willcox v. Con- 
solidated Gas Co. on the question of jurisdiction are Spring Valley W. 
Co. V. City & County of San Francisco (C. C.) 165 Fed. 657 ; Dela- 
ware, L. & W. R. Co. v. Stevens (C. C.) 172 Fed. 595 ; Atchison, 
T. & S. F. Ry. Co. V. Love (C. C.) 174 Fed. 59; and San Francisco G. 
& E. Co. V. City, etc., of San Francisco (C. C.) 189 Fed. 943. 

At the conclusion of the hearing on the présent application the coun- 
sel for the utility board referred to Barney v. City of New Yoric, 193 
U. S. 430, 24 Sup. Ct. 502, 48 L. Ed. 737, and Seattle Electric Co. v. 
Seattle, R. & S. Ry. Co., 185 Fed. 365, 107 C. C. A. 421. The former 
case does not seem to hâve any pertinency to that before the court. 
There a bill had been filed to enjoin the city of New York, the board of 
rapid transit commissioners, and others from proceeding with the con- 
struction of a certain rapid transit railroad tunnel in a place not in- 
cluded in the "routes and gênerai plan" adopted with référence to 
the construction of such tunnel, on the ground that it vt^ould deprive 
the complainant of his property without due process of law in viola- 
tion of the fourteenth amendment. The court through Mr. Chief 
Justice Fuller said: 

"The city acts through the Rapid Transit Board, whlch possesses the 
powers speciflcally vested. It is empowered to prescribe the routes and 
gênerai plan of any proposed rapid transit railroad wlthin the city, and every 
such plan must 'coutain such détails as to manner of construction as inay 
be necessary to show the extent to which any street, avenue or other publie 
place is to be encroached upon and the property abutting thereon affected.' 
Consents of the municipal authorltles and the abutting property owners to 
construction on the routes and plan adopted must be obtained, and any change 
in the detailed plans and spécifications shall accord with the gênerai plan 
of construction, and, if not, like consents must be obtained to such change, 
The bill asserted that the easterly tunnel section under Parle avenue was 
not within the routes and gênerai plan consented to, and that the construction 
was unauthoriKed. * * • Thus the bill on its face proceeded on the 
theory that the construction of the easterly tunnel section was not only not 
authorized, but was forbidden by the législation, and hence was not action 
by the State of Kew York within the intent and meaning of the Fourteenth 
Amendment. * * * In the présent case défendants were proceeding, not 
only in violation of provisions of the state law, but in opposition to plain 
prohibitions." 

The proceeding there sought to be enjoined was not within the 
grant of authority conferred. But hère the utility board, although 
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acting irrogularly and wroiigfully, was proceeding under the grant 
of authority given it by the state to "hear and examine complaints 
concerning rates * * * and to make such recommendations and 
orders as it may deem proper concerning such rates." The distinction 
in principle between the présent case and Barney v. City of New York 
plainly appears from the latter portion of the opinion in that case. 
The New York case wholly fails tn estabHsh the proposition that the 
action of the utilitv board in making the order complained of was not 
the^ act of the state. Seattle Electric Co. v. Seattle, R. & S. Ry. Ce, 
185 Fed. 365, 107 C. C. A. 421, was decided by the circuit court of 
appeals for the ninth circuit. In the court below a street railway Com- 
pany had obtained a preliminary injunction against another street rail- 
way Company, restraining the latter from constructing a railway on 
Rainier avenue in Seattle, under an ordinance of that city, on the 
ground that the complainant, which had for many years been operat- 
ing a line of railway along that avenue under an earlier franchise, 
would by the ordinance obtained by the défendant and such construc- 
tion be greatly damaged and deprived of property without due process 
of law in contravention of the Constitution of the United States. On 
appeal from the interlocutory decree the circuit court of appeals held 
that the franchise granted to the complainant was not exclusive, and 
that, as under the franchise granted to the défendant compensation was 
required to be made for damages occasioned by the laying of tracks, 
the latter ordinance did not conflict with the Constitution of the UnitedI 
States and therefore the court below was without jurisdiction to enter- 
tain the suit. But instead of resting the décision upon that ground the 
court unnecessarily went further and said: 

"But there is a further, and as we belleve a conclusive, objection to the 
claim of right on the part of the complainant to invoke the jurisdietion of 
the circuit court on constitutional grounds. It seema to us that in no aspect 
of the grant to the défendant is there a real and substantial dispute or 
controversy dépendent upon the application of provisions of the Fédéral Con- 
stitution. If it should be conceded that in some view of the ordinance and 
defendant's action under color of Its provisions there would be a talîing of 
complainant's property without due process of law, still it would not follow 
that the circuit court had jurisdiction of the case unless the ordinance ta 
that aspect would be the suprême law of the state. ïhe suprême law of 
the state is the constitution of the state ; and that document provides, in 
article I, § 3, as does the fourteenth amendment to the Constitution of the 
United States that: 'No person ghall be deprived of llfe, liberty, or property 
without due process of law.' Under this provision of the state constitution 
the ordinance would be as invalid as under the Fédéral Constitution. It 
would not be a state law. It would be with respect to the former, as the 
complainant charges in its complaint with respect to the latter, 'without au- 
thority in law, null, and void, and of no force and effect.' The presumption 
is that the courts of Washington will not deny to any of its citizens or cor- 
porations the equal protection of its constitution. It, tiowever, it should 
turn out that we are mlstaken In this respect the complainant will hâve his 
remedy on an appeal from the highest court of the state to the Suprême 
Court of the United States." 

The substance of this holding is well stated in the syllabus as fol- 
lows : 

"A suit to enjoin the enforcement of a municipal ordinance on the ground 
tliat it wiil deprive complainant of its property without due process of law 
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jk. - 

Is not within the jurlsdiction of a circuit court of the United States as 
involving a constitutional question, wliere the state constitution contains a 
slmilar prohibition, and the ordinance. If invalid under one, is equally so 
under the other; the rule being that in such cases the remedy niust be flrst 
sought in the state courts." 

Several things may with propriety be said of this holding. In the 
first place, it was wholly unnecessary to the détermination of the case ; 
the décision being fully supported on the first ground. Second, the 
cases cited in support of the proposition do not sustain it. They are 
Barney v. City of New York, 193 U. S. 430, 24 Sup. Ct. 502, 48 h. Ed. 
737, which has already been considered, and Hamilton Gaslight Co. v. 
Hamilton City, 146 U. S. 258, 13 Sup. Ct. 90, 36 L. Ed. 963, where it 
was held that a city ordinance not passed under législative authority is 
not a law of the state within the meaning of the constitutional prohibi- 
tion against state laws impairing the obligation of contracts. The 
court through Mr. Justice Harlan said : 

"The jurisdictlon of that court [the circuit court of the United States] can 
be sustained only upon the theory that the suit is one arising under the 
Constitution of the United States. But tlie suit would not be of that char- 
acter, if regarded as one in wtilch tlie plaintifC merely sought protection 
against the violation of the alleged contract by an ordinance to which the 
state has not, in any form, given or attempted to give the force of law. 
A municipal ordinance, not passed under supposed législative authority, can- 
not be regarded as a law of the state within the meaning of the constitu- 
tional prohibition against state laws impairing the obligations of contracts." 

Thèse two cases fall far short of the proposition advanced in Seattle 
Electric Co. v. Seattle, R. & S. Ry. Co., and at the same time are clearly 
distinguishable f rom th»e case in hand. While in those cases there was 
either a législative prohibition or a lack of législative authority to 
construct the tunnel or pass the ordinance, hère there is no question 
as to the législative authority of the utility board to regulate rates by 
making "such recommendations and orders as it may deem proper 
concerning such rates." This distinction was clearly recognized by 
the circuit court of appeals for the sixth circuit in City of Louisville 
V. Cumberland Tel. & Tel. Co., 155 Fed. 725, 84 C. C. A. 151, 12 Ann. 
Cas. 500, where it was held, as stated in the syllabus, that the circuit 
court of the United States has no jurisdiction to enjoin the enforcement 
of a municipal ordinance on the ground that it impairs the obligation 
of a contract or deprives the complainant of property without due 
process of law, in violation of the Constitution of the United States, 
when the bill allèges that no power had been granted to the municipal- 
ity by the constitution or .législature of the state to pass such ordi- 
nance. The court through Judge, now Justice, Lurton, said: 

"This is a bill filed In the circuit court to restrain the enforcement of a 
municipal ordinance regulatlng charges for teleplione service in the city of 
Louisville, on the ground that the ordinance was violative of the obligation 
of a contract between the complainant and the city, and also on the ground 
that the rates prescrlbed were unreasonable, unjust and confiscatory, and, 
if enforced, would deprive complainants of their property without compensa- 
tion and without that due process of law guaranteed by the fourteenth 
amendment. * » * Jurisdiction was invoked upon the contention that this 
is a suit arising under the Constitution or laws of the United States. That 
the blU does aver that the ordinance impairs the obligation of a contract 
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and Is also an attempt to deprive complainant of its property witUout due 
process of law Is plain enough. But tlie constitutional prohibitions which. 
are invoked run against the state, and the state alone, while the bill of the 
complainants in plain words négatives state action by averring that 'no power 
to regulate the rates charged by your orator or other téléphone companies' 
bas been granted 'by the constitution or the législature of the state of 
Kentucky, or in any other way,' and that the enactment of said ordinance 
was and is beyond the power of the common council of said city, and the 
said 'ordinance void and an assuinption of power and authority upon the 
part of the said common council unwarranted and unfounded.' If this be 
true, there was no state authority behind the action of the Ix)uisville common 
council, and no ground to claim that constitutional prohibitions hâve been 
violated which are polnted at state aggressiou only. A municipal ordinance 
may be the exercise of a delegated législative power conferred upon It as 
one of the political subdivisions of the state ; but, to be given the effect and 
force of a law of the state, it must hâve been enacted in the exercise of 
some législative power conferred by the state in the premises. * * * if 
the state has conferred authority upon the municipality to establish and en- 
force reasonable rates for téléphone service then the establishment of rates 
under this power would be the establishment of rates by the state itself." 

As before stated, hère the state has conferred authority upon the 
utility board with respect to the régulation of rates. Third, the propo- 
sition advanced in Seattle Electric Co. v. Seattle, R. & S. Ry. Co. 
seems essentially unsound. While the constitution of a state is, sub- 
ject to the Constitution and laws of the United States, the suprême 
law of the state, the Constitution of the United States is the suprême 
law of the land, and within the scope of its opération, the suprême law 
of the state, to the exclusion of any inconsistent ^provisions in the 
state constitution or laws. The prohibition of the fourteenth aniend- 
ment relating to due process of law is self-executing and its scope 
and force can neither be increased nor diminished by any state. But 
it does not destroy the state or its instrumentalities. In declaring that 
no state shall deprive any person of life, liberty or property without 
due process of law, it prohibits action by the state through any of its 
instrumentalities which would bave that resuit, and whether the state 
constitution does or does not contain a similar prohibition is wholly 
immaterial on the question whether action by a state instrumental ity is 
action by the state and as such forbidden by the amendment. The pro- 
hibition of the amendment having precisely the same force and op- 
ération in the absence, as in the présence, of a similar prohibition in 
the state constitution, if in the former case any given action by a state 
instrumentality would be the act of the state, it would equally in the 
latter, other things being equal, be the act of the state. The co-exist- 
ence in the fédéral and state constitutions of similar prohibitions is 
unimportant on the question of authority to represent the state, and 
consequently on the question of the jurisdiction of the circuit court, 
now the district court, of the United States. Fourth, it is difficult, if 
not impossible, to reconcile the proposition advanced in Seattle Elec- 
tric Co. V. Seattle, R. & S. Ry. Co. with the fact that the Suprême 
Court of the United States has in many cases, of which a number bave 
been hereinbefore cited, recognized and upheld the jurisdiction of 
the circuit court of the United States over suits for injunctive relief 
against the orders or législative action of commissions and other state 
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înstrumentalities, based on the constitutional prohibition in question, 
in States creating such commissions and instrumentalities and having 
a similar prohibition in their constitutions. Illinois, Michigan, Minne- 
sota, Virginia, Washington and other states are in this category, each 
having the constitutional prohibition that "no person shall be deprived 
of life, liberty, or property without due process of law." Fifth, the 
circuit court for the northern district of California in San Francisco, 
G. & E. Co. V. City, etc., of San Francisco (C. C.) 189 Fed. 943, re- 
pudiated the proposition advanced in Seattle Electric Co. v. Seattle, 
R. & S. Ry. Co. in a carefully considered opinion by Judge Van Fleet. 
The points decided are well summarized in the syllabus as follows : 

"A suit by a gas eompany to enjoin enforcement of a municipal ordinance 
fixing the price of gas, passed in ttie exercise of powers conferred by the 
State constitution, as being conflscatory and deprivlng complalnant of its 
property witliout due process of law, in violation of the fourteenth constitu- 
tional amendmeut, présents a fédéral question under such provision which 
gives a fédéral court .iurisdiction, notwlthstanding the fact that the state con- 
stitution contains a like provision, and on the facts alleged In the bill the 
ordinance would be invaiid thereunder. 

"Where a state bas conferred power on some one of its agencies to per- 
form a certain function involving the exercise of discrétion, the performance 
of such function within that grant, although in a nianner to render it ob- 
noxious to the laws of the state, Is none the less the act of the state within 
the contemplation of the constitutional prohibition against deprivation of life, 
liberty, or property without due process of law." 

The learned judge with respect to the contention that the bill did 
not disclose a case arising under the Constitution or laws of the United 
States for the reason that the facts stated did not show "state action" 
said : 

"This is predicated upon the argument that, conceding that the state has 
Tested in a tribunal or functionary fuU and plenary power, as hère, to do 
a certain thing, an act doue under such authority is not the act of the state 
in the sensé hère involved, uuless it be so done as to be legally uuassailable ; 
that is, so done that, if passed in review by the highest judlcial tribunal 
of the state, it would necessarily be held valid in form and substance ; that 
anything less than this is not state action. In other words, to apply the 
principle to the concrète case presented by the bill, that the above provision 
of the constitution of the state vesting in municipalitles the power to flx gas 
rates must be read lu conjunction with the provision of the sa me instrument 
that no person shall be deprived of his property without due process of law ; 
and if an ordinance adopted under the supposed authority of the first is 
(ound to be obnoxious to the second by flxiug rates so unreasonably low as 
to be conflscatory of the property of those affected, or is invaiid for any other 
reason under the constitution or laws of the state, then the adoption of such 
ordinance cannot be said to hâve been had under the authority of the state 
in a sensé to bring it within the prohibition of the fourteenth amendment. 
* • * This contention, whlle not new, is nevertheless soniewhat startling 
in View of the history of this character of litigatlon in the fédérai courts, 
wherefrom it has been very generally assumed that the question had been 
deflnitely set at rest." 

One of the powers conferred on the utility board is "to direct any 
such public utility as herein defined [including street railways], found 
to be granting unjust, unfair or unreasonable discriminations, to im- 
mediately cease from so doing." In this case the traction eompany 
having by its action in August, 1911, confined itself to the former 
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practice of the lessor companies of charging "a straight five cent 
fare," the utility board is undertaking, not to secure uniformity in the 
matter of fares, but to create and enforce a discrimination as between 
passengers on the one hand who are able and wish to pay for only 
one fare at a time and those on the other who are able and wish to 
spend tvventy-five cents at a time in tickets ; thus compelling the for- 
mer to pay five cents and the latter only four and one-sixth cents for 
each fare. Whether this is a just, fair or reasonable discrimination 
may dépend upon the facts when satisfactorily established in the case 
by plenary proofs. It by no means folio ws that because such a dis- 
crimination formerly was voluntarily made by the lessor companies, 
and may hâve been reasonable at the time, the traction company 
should novv, under changed conditions, be forced by the utility board 
to re-establish such a discrimination. What was reasonable then 
may hâve since become the reverse. 

A case strongly resembling in some of its features that under consid- 
ération is Lake ôhore, etc., Railway Co. v. Smith, 173 U. S. 684, 19 
Sup. Ct. 565, 43 L. Ed. 858. It there appeared that an act of the lég- 
islature of Michigan provided that one thousand mile tickets should 
be kept for sale at the priées therein named at the principal ticket of- 
fices of the raiiroad companies therein referred to; that such tickets 
might be made non-transferable, but when so required by the pur- 
chaser should be issued in the names of the purchaser, his wife and 
children; that should any such ticket be presented by any other than 
the person or persons named thereon the conductor might take it up 
and collect fare, and thereupon such ticket should be f orf eited ; and 
that each one thousand mile ticket should be valid for two years only 
after the date of purchase. Smith having demanded and been re- 
fused a one thousand mile ticket for himself and his wife pursuant 
to the provisions of the above section applied for and obtained from 
the State circuit court a mandamus to compel the railway company to 
issue such ticket upon payment of its price. The suprême court of 
Michigan affirmed the order granting the mandamus and the case 
was taken by writ of error to the Suprême Court of the United States, 
where the judgment of the suprême court of Michigan was reversed 
on the ground that the act was forbidden by the fourteenth amend- 
ment. The court through Mr. Justice Peckham said: 

"The two questions of a fédéral nature that are ralsed in the record are, 
(1) whether the act violâtes the Constitution of the United States by im- 
pairing the obligation of any contract between the State and the raiiroad 
company; and (2) if not, does it nevertheless violate the fourteenth amend- 
ment of the Constitution by deprivlng the company of its property or liberty 
without due process of law or by depriving it of the equal protection of 
the laws. If we should décide that this act violâtes any provision of the 
fourteenth aniendment it would be unnecessary to examine the question 
whether there was any contract between the State and the company as 
claimed by it. We wlll, therefore, first come to an investigation of the légis- 
lative authority with référence to that amendment. If unhampered by con- 
tract there is no doubt of the power of a state to provide by législation for 
maximum rates of charges for raiiroad companies, subject to the condition 
that they must be such as wlll admit of the carrier earning a compensation 
that under ail the circumstances shall be just to It and to the public, and 
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Wliether they are or not is a judicial question. If the rates are fixed at an 
InsufHcIent amount wit'ain the meaning of that term as glven by the courts, 
the law would be invalid, as amounting to the taking of the property of the 
Company without due process of law. * * * xhe question is presented in 
this case whether the législature of a state, having power to flx naaximuni 
rates and charges for the transportation of persons and property by railroad 
companies, with the limitations above stated, and having power to alter, 
amend or repeal their charters, within certain limitations, has also the right, 
after having fixed a maximum rate for the transportation of passengers, to 
still further regulate their affairs and to discriminate and malie an exception 
in favor of certain persons, and give to them a rate of transportation for a 
less sum than the gênerai rate provided by law. » * * xhe act is not 
a gênerai law upon the subject of rates, establishing maximum rates whlch 
the company can in no case violate. The législature having established such 
maximum as a gênerai law now assumes to interfère with the management of 
the Company while eonducting its afïairs pursuant to and obeying the statute 
regulating rates and charges, and notwithstanding such rates it assumes to 
provide for a discrimination, an exception in favor of those who may désire 
and are able to purchase tickets at what might be called wholesale rates — 
a discrimination which opérâtes in favor of the wholesale buyer, leaving the 
others subject to the gênerai rule. And it assumes to regulate the time In 
which the tickets purchased shall be valid and to lengthen it to double the 
period the railroad company has ever before provided. It thus invades the 
gênerai right of a company to contract and manage its own affairs, and 
compels it to give the use of its property for less than the gênerai rate to 
those who come within the provisions of the statute, and to that extent it 
would seem that the statute takes the property of the company without due 
process of law. * * * The right to claim from the company transporta- 
tion at reduced rates by purchasing a certain amount of tickets Is classed as 
a convenlence. As so deflned it would be more convenient if the right could 
be elalmed without any compensation whatever. But such a right is not a 
convenlence at ail within the meaning of the term as used in relation to 
the subject of furnishing conveniences to the public. And also the con- 
venlence which the législature is to protect is not the convenlence of a small 
portion only of the persons who may travel on the road, while refuslng such 
alleged convenlence to ail others, nor is the right to obtaln tickets for less 
than the gênerai and otherwise lawful rate to be properly described as a 
convenlence. If that were true the granting of the right to some portion 
of the public to ride free on ail trains and at ail tlmes might be so de- 
scribed. What is covered by the word 'convenlence,' it might be difficult to 
deflne for ail cases, but we think it does not cover this case. An opportunlty 
to purchase a thousand-mile ticket for less than the standard rate we think is 
improperly described as a convenience. The power of the législature to enact 
gênerai laws regarding a company and its affairs does not include the power 
to compel it to make an exception in favor of some particular class in the 
community and to carry the members of that class at a less sum than it 
has the right to charge for those who are not fortunate enough to be members 
thereof. This is not reasonable régulation, * » * Régulations for maxi- 
mum rates for présent transportation of persons or property bear no re- 
semblance to those which assume to provide for the purchase of tickets in 
(luantities at a priée lower than the gênerai rate, and to provide that they 
shall be good for years to come. This is not fixlng maximum rates, nor is 
it proper régulation. It is an illégal and unjustiflable interférence with the 
rlghts of the company. * * * if t^e maximum rates are too high in the 
judgment of the législature, it may lower them, provided they do not make 
them unreasonably low as that term is understood in the law ; but it cannot 
enact a law maklng maximum rates, and then proceed to make exceptions 
to it in favor of such persons or classes as in the législative judgment or 
caprice may seem proper. What right has the législature to take from the 
company the compensation it would otherwise reçoive for the use of its prop- 
erty in transporting an indivldual or classes of persons over its road, and 
compel it to transport them free or for a less sum than is provided for by 
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the gênerai law? Does not such an act, If enforced, take the property of 
the Company without due process oif law? We are convineed that the légis- 
lature cannot thus interfère wlth the conduct of the affairs of corporations. 
But it may be said that as the législature would hâve the power to reduee 
the maximum charges for ail, to the same rate at which it provides for the 
purchase of the thousand-mlle ticket, the eompany cannot be harmed or its 
property taken without due process of law, when the législature only reduces 
the rates in favor of a few instead of in favor of ail. It does not appear 
that the législature would hâve any right to make such an altération. To 
do so might involve a réduction of rates to a point insufflcient for the earning 
of the amount of rémunération to which a eompany is legally entitled under 
the décisions of this court. In that case réduction would be illégal. For the 
purpose of upholding this diserlminatory législation we are not to assume 
that the exercise of the power of the législature to make in this instance a 
réduction of rates as to ail would be légal, and therefore a partial réduction 
must be also légal. Prima facie, the maximum rates as flxed by the légis- 
lature are reasonable. This, of course, applies to rates actually flxed by that 
body. * ♦ » True it is that the railroad eompany exercises a public fran- 
chise and that Its occupation Is of a public nature, and the public therefore 
has a certain interest In and rights connected wlth the property, as was 
held in Munn v. Illinois, 94 V. S. 113, 125 [24 L. Ed. 77], and the other kin- 
dred cases. The législature has the power to secure to the public the services 
of the corporation for reasonable compensation, so that the public shall be 
exempted from unreasonable exactions, and it has also the authority to pass 
such laws as shall tend to secure the safety, convenleuce, comfort and health 
of its patrons and of the public wlth regard to the railroad. But in ail this 
we find It neither necessary nor appropriate, In order that the législature 
may exercise its full right over thèse corporations, to make such a régulation 
as this, which discriminâtes agaiust it and in favor of certain individuals, 
without any reasonable basis therefor, and which is not the fixing of maxi- 
mum rates or the exercise of any such power. * * * It is no answer to 
the objection to this législation to say that the eompany has voluntarlly 
sold thousand-mile tickets good for a year from the tlme of their sale. What 
the Company may choose voluntarlly to do f urnishes no criterion for the 
measurement of the power of a législature. Persons may voluntarlly contract 
to do what no législature would hâve the right to compel them to do. Nor 
does it furnish a standard by which to measure the reasonableness of the 
matter exacted by the législature. The action of the eompany upon Its own 
volition, purely as a matter of internai administration, and in regard to the 
détails of its business which it has the right to change at any moment, fur- 
nlshes no argument for the existence of a power in a législature to pass a 
statute in relation to the same business imposing additlonal burdens upon 
the eompany. * * * The power to alter or amend does not extend to the 
taldng of the property of the corporation elther by confiscation or indlrectly 
by other means. The authority to legislate In regard to rates cornes from 
the power to prevent extortion or unreasonable charges or exactions by com- 
mon carriers or others exereising a calling or using their property in a man- 
ner in which the public hâve an interest. In this case there Is not an exer- 
cise of the power to flx maximum rates. There is not the exercise of the 
acknowledged power to legislate so as to prevent extortion or unreasonable 
or illégal exactions. The fixing of the maximum l'ate does that. It is a 
pure, bald and unmixed power of discrimination In favor of a few of the 
persons having occasion to travel on the road and permitting them to do so 
at a less expense than others, provided they buy a certain number of tickets 
at one time, It Is not législation for the safety, liealth or proper eonvenlence 
of the public, but an arbitrary enactment in favor of the persons spoken of, 
who in the législative judgment should be carried at a less expense than the 
other members of the community." 

The case now under considération is not difïerentiated in principle 
from Lake Shore, etc., Railway Co. v. Smith by the fact that there 
the court was deahng with an act of the législature while hère the 
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court is concerned with the action of the utility board. For that board 
as an instrumentality of the state created by the législature cannot 
possess power superior to that of its creator. Further, while one 
thousand mile tickets continued in force for only two years and were 
for the use of the purchaser and his family, the strip tickets contin- 
ued good indefinitely and could be transferred at will by delivery to 
other persons. Further, on the assumption that a "straight five cent 
fare" for each passenger was not unreasonable, it is on principle un- 
important, so far as concerns the existence of right on the part of the 
utility board to enforce the discrimination involved in the sale of six 
tickets for twenty-five cents, whether those able and willing to pur- 
chase such tickets would form a large or only a small proportion of 
the total number of passengers carried. On the above assumption of 
the reasonableness of a "straight five cent fare" for ail, the loss to 
the traction company through the sale of the strip tickets would, sub- 
ject to results flowing from possibly or probably increased patronage, 
grow with the number sold. Whether a "straight five cent fare" for 
ail would be reasonable or unreasonable cannot safely and satisfac- 
torily be determined on the ex parte affidavits but is a question prop- 
erly to be decided only af ter plenary proof s hâve been adduced in the 
case. But Lake Shore, etc., Railway Co. v. Smith possibly does not 
establish the proposition that under no circumstances strip tickets, al- 
though involving a discrimination, can be used by a street railway 
Company in connection with single fares. That case did not involve 
the considération of fractions of a cent. But a street railway case 
may hâve to do with such fractions. It is conceivable that in a given 
case, and in the absence of any fixed charter rate, a uniform charge 
of six cents for each fare would be extortionate and unreasonable, 
while a uniform rate of five cents would be unreasonably low and not 
insure a legitimate return on the investment, and that the enforce- 
ment of it would be confiscatory of the property of the railway Com- 
pany; or a case may be supposed where a similar statement would 
be applicable as between a uniform rate of five cents and a uniform 
rate of four cents for each fare. If in the former case a uniform 
rate of five and two-fifths of a cent, and in the latter a uniform rate 
of four and three-fifths of a cent, would insure a fair return on the 
investment, and there were hère a coin having the same value rel- 
atively to a cent that in France the centime has to a sou there would 
be no occasion, unless merely as a matter of convenience, for 
the use of strip tickets, as the five and two-fifths of a cent or 
the four and three-fifths of a cent could be exactly paid in 
cents and the lesser coin. In fact the currency of such lesser 
coin could always allow the payment without discrimination of 
a uniform fare, reasonable in amount, and exactly or approximately 
equal to what would insure a fair return on the investment. But in 
the absence of such lesser coin, and with cents to deal with, it may 
be the exception and not the rule that a given number of cents will 
either exactly or approximately represent a uniform fare, just at once 
to the railway company and to the public. At this point and in the 
absence of any charter provision fixing and measuring the price of a 
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fare, two questions may arise not proper to be determined now, name- 
ly, first, whether, where circumstances will not allow uniformity of 
fare with respect to ail passengers without injustice to the public, on 
the one hand, or the railway company on the other, strip tickets in 
connection with single fares may be resorted to as a means of secur- 
ing to the railway company a proper return, and at the same time pro- 
tecting the public against, not inequality, but extortion; and, second, 
whether uniformity or approximate uniformity of rates, so far as 
the coinage System of the country will allow can be deemed unrea- 
sonable or unequal within the meaning of the fourteenth amendment. 
Prentis v. Atlantic Coast Line, 211 U. S. 210, 29 Sup. Ct. 67, 53 
L. Ed. 150, is of controlling importance on the question of the right 
to proceed in the circuit court of the United States without the tak- 
ing by the traction company of an appeal to the superior court. In 
that case appeals had been taken from the circuit court of the United 
States for the eastern district of Virginia by the Virginia state cor- 
poration commission. The commission had made an order fixing pas- 
senger rates for the Atlantic Coast Line company and certain other 
railroad companies which were alleged to be contiscatory, and the 
railroad companies, without taking an appeal from the commission to 
the suprême court of appeals as provided for in the constitution of 
Virginia, obtained from the circuit court of the United States final 
decrees granting injunctive relief against the enforcement of the 
order. From thèse decrees appeals were taken to the Suprême Court 
of the United States. The confiscatory character of the rates was 
admitted by demurrer in the court below. By way of défense it was 
claimed that the proceedings before the commission were proceedings 
in a court of the state which the courts of the United States were for- 
bidden by section 720, U. S. Rev. Stat. (U. S. Comp. St. 1901, p. 581), 
to enjoin; that section providing that 

"The wrlt of injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where 
Kuch injunction may be authorized by any law relating to proceedings in 
bankruptcy." 

The court through Mr. Justice Holmes said: 

"The question principally argued, and the main question to be dlscussed, 
Is whether the order is one which, in spite of its constltutloual invalidlty, 
the courts of the United States are not at liberty to Impugn. The State 
Corporation Commission Is establislied and Its powers are deflned at length 
by the constitution of the state. There is no need to rehearse the provisions 
that give it dlgnlty and Importance or that add judlelal to its other fuuc- 
tions, because we shall assume that for some purposes it is a court within 
the meaning of Eev. Stats. § 720, and in the commonly accepted sensé of 
that Word. Among its dutles it exercises the authorlty of the state to super- 
vise, regulate and control public service corporations, and to that end, as 
is said by the Suprême Court of Virginia and repeated by counsel at the bar, 
It has been clothed with législative, judlelal and executive powers. * * * 
Before prescribing or flxlng any rate or charge, etc., it is to give notice 
* * * of the substance of the contemplated action and of a time and place 
when the commission will hear objections and évidence against it. If an 
order is passed, the order agaln Is to be published as above before it shall 
go Into effeet. An appeal to the Suprême Court of Appeals is given of right 
to any party aggrieved, upon conditions not necessary to be stated, and that 
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court, if It reverses what lias been doue, is to substitute such order as iu 
its opinion the commission sliould hâve made. The commission is to certlfy 
the tacts upon which its action was based and such évidence as may be re- 
quired, but no new évidence is to be received and how far the flndings of 
the commission can be revised perhaps is not quite plain. No other court of 
the state can review, reverse, correct or annul the action of the conunission, 
and in collatéral proceedings the validity of the rates estaWished by it cannot 
be called in doubt When a rate has been flxed, the commission bas power 
to enforce compliance with its order by adjudsing and enforcing, by its own 
appropriate process, against the offending company the fines and penalties 
established by law. But a hearing is required, and the validity and reason- 
ableness of the order may be attackcd again in this procceding, aud ail 
défenses seem to be open to the party charged with a breach. * * * We 
shall assume that when, as hère, a state constitution sees fit to unité légis- 
lative and judicial powers in a single hand, there is nothing to hiuder so 
far as the Constitution of the L'nited States is concerned. * * * We 
shall assume, as we hâve said, that some of the powers of the commission are 
judicial, and we shall assume, without deciding, that, if it was proceeding 
against the appellees to enfoirce thi? order and to punish tliem for a breach, 
it then would be sitting as a court and would be protected from interférence 
on the part of courts of the United States. But we think it e(iually plain 
that the proceedings drawn in question hère are législative in their nature, 
and none the less so that they bave taken place with a body which at another 
moment, or in its principal or dominant aspect, is a court such as is meant 
by section 720. A Judicial inquiry investigates, déclares and enforces liabil- 
ities as they stand on présent or past facts and under laws supposed already 
to exlst. That is its purpose and end. Législation on the other hand looks 
to the future and changes existiug conditions by making a new rule to be 
applied thereafter to ail or some part of those subject to its power. The 
establishment of a rate is the making of a rule for the future, therefore 
is an act législative, not judicial in kind. * * * Proceedings législative in 
nature are not proceedings in a court within the meaning of Kev. Stats. § 
720, no matter what may be the gênerai or dominant cbaracter of the body in 
which they may take place. * * » The décision upon them cannot be res 
judicata when a suit is brought. See Reagan v. l'armers' Loan & Trust Co., 
154 U. S. 362 [14 Sup. Ct. 1047, 38 L. Ed. 1014]. And it does not matter 
what inquiries may bave been made as a preliminary to the législative act. 
Most législation is preceded by hearings and investigations. But the efCect 
of the inquiry, and of the décision upon it, is determined by the nature of 
the act to which the inquiry and décision lead up. * * * xiie nature of 
the final act détermines the nature of the previous inquiry. As the judge is 
bound to déclare the law he must know or discover the facts that estab- 
lish the law. So when the final act is législative the décision which Induces 
it cannot be judicial in the practical sensé, altbough the questions considered 
might be the same that would arise iu the trial of a case. If a state con- 
stitution should provide for a hearing before any law should be passed, and 
should déclare that it should be a judicial proceeding in rem and the décision 
binding upon ail the world, it hardly is to be supposed that the simple de- 
vice could make the constitutionality of the law res judicata, if it subse- 
quently should be drawn in question before a court of tlie United States. 
And ail that we bave said would be equally true if an appcal bad been taken 
to the Suprême Court of Appeals and it had coulirmed tbe rate. Its action 
in doing so would not bave been judicial, altbough the questions debated by 
It might bave been the same that niigbt come before it as a court, and would 
bave been discussed and passed upon by it in the same way that it would 
deal with them if they arose afterwards in a case properly so called. ^\'t! 
gather that thèse are the views of the Suprême Court of Ap])eals itself. At- 
lantic Coast Line liy. Co. v. Commonwealtb, 102 Va. ûOn, ()21 146 S. E. 911]. 
They are implied in many cases in this and other Uuited States courts iji 
which the enforcement of rates has been enjoined. notwitbstauding notic'e 
and hearing, and what counsel in this case call litigation in advaiico. * * ~ 
Utigation cannot arise until the moment of législation is passed. » * ♦ 
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It ssems to us clear that the appellees were not bound to wait for proceed- 
Ings brought to enforce the rate and to punish them for departing from it. 
Those, we hâve assuroed in favor of tbe appellants, would be proceedlngs in 
court and could not be enjolned ; wbile to confine the railroads to them for 
the assertion of thelr rights would be to deprive them of a part of those 
rlghts. If the railroads were required to take no active steps until they 
could brîng a writ of error from this court to the Suprême Court of Appeals 
after a final judgment, they would corne hère with the facts already found 
against them. But the détermination as to their rights turns almost wholly 
upon the facts to be found. Whether their property was taken unconstitu- 
tionally dépends upon the valuation of the property, the income to be de- 
rived from the proposed rate and the proportion between the two — pure 
matters of fact. When those are settled the law Is tolerably plain. AU their 
constitutional rights, we repeat, dépend upon what the facts are found to be. 
They are not to be forbidden to try those facts before a court of their own 
choosing if otherwise compétent. 'A state cannot tie up a citizen of another 
State, havlng property wlthin its territory invaded by unauthorized acts of 
its own oflicers, to suits for redress in its own courts.' * * * Although 
the appeal is given as a right, it is not a reniedy, properly so called. At 
that time no case exists. We should hesltate to say, as a gênerai rule, that 
a right to resort to the courts could be made ahvays to dépend upon keeping 
a previous wateh upon the bodles that make laws, and using every effort 
and ail the machlnery available to prevent unconstitutional laws from being 
passed. It might be said that a citizen has a right to assume that the con- 
stitution will be respected, and that tlie very meaning of our system in 
givlng the last word upon constitutional questions to the courts is that he 
may rest upon that assumptlon and is not bound to be contlnually on the 
alert against covert or open attacks upon bis rights in bodles that cannot 
flnally take them away. It is a novel ground for denylng a man a resort 
to the courts that he has not used due diligence to prevent a law from belng 
passed. * * * No rate is irrevocably fixed by the state until the matter 
has been laid before the body havlng the last word. * * * On the ques- 
tion of contract as on that of confiscation it is reasonable and proper that 
the évidence should be laid, in the flrst instance, before the body havlng the 
last législative word." 

Yet, while fully recognizing the jurisdictional power of the circuit 
court to entertain the bills, the Suprême Court for reasons having no 
appHcation to the case in hànd, directed that they be retained to avvait 
the resuit of appeals if the railroad companies saw fit to take them. 
The court said: 

"It appears to us that the most plausible objection to thèse bills is not the 
one most dwelt upon in argument, but that they were brought too soon. 
* * * Our hésitation has been on the narrower question whether the rail- 
roads, before they resorted to the circuit court, should not hâve taken the 
appeal allowed to them by the Virginia constitution at the législative stage, 
so as to make it absolutely certain that the olflcials of the state would try 
to establish and enforce an unconstitutional rule. » * * The question 
that we are considering may be termed a question of équitable fltness or 
propriety, and must be answered on the particular facts. « * * ïhe rail- 
roads went into évidence before the commission. They very well might hâve 
taken the matter before the Suprême Court of Appeals. No new évidence 
and no great additional expense would bave been iuvolved. The state of 
Virginia has endeavored to impose the highest safeguards possible upon the 
exercise of the great power given to the State Corporation Commission, not 
only by the character of the members of that commission, but by maklng its 
décisions dépendent upon the assent of the sanie bistoric body that is entrust- 
ed with the préservation of the most valued constitutional rights, if the rail- 
roads see fit to appeal. It seems to us only a jtist récognition of the solicitude 
with whlch thelr rights hâve been guarded, that they should make sure that 
the State in its final législative action would not respect what they think 
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thelr rights to be, before resorting to tbe courts of the United States. If 
the rates should be afflrmed by the Suprême Court of Appeals aud the rail- 
roads still should regard it as confiscatory, It wlU be understood from what 
we hâve sald that they wlll be at liberty then to renew thelr application to 
the circuit court, without fear of being met by a plea of res judlcata. It 
wlll net be necessary to walt for a prosecutlon by the commission. We may 
add that when the rate Is flxed a bill against the commission to restrain the 
members from enforclng It wlll not be bad as an attempt to enjoln législation 
or as a suit against a state, and wlll be the proper form of remedy. * » * 
There is yet another difficulty in applying to thèse cases the comity whlch 
it is désirable if possible to apply. The Virginia statute of April 15, 1903, 
enacted to carry into efCect the provision of the constitution, requires, by 
section 34, certain, if not ail, appeals to be taken and perfected wlthin six 
month.s from the date of the order. 1 PoUard's Code of Virginia, c. 56a, 714. 
It may be that when an appeal is talcen to the Suprême Court of Appeals 
this section wlll be held to apply and the appeal be declared too late. We 
express no opinion wpon the matter, which is for the state tribunals to dé- 
cide, but slmply notice a possibility. If the présent bllls should be dismissed, 
and then that possible conclusion reached, injustice might be doue. As our 
décision does not go upon a déniai of power to entertain the bllls at the 
présent stage but upon our views as to what is the most proper and orderly 
course in cases of this sort when practicable, it seems to us that the bllls 
should be retained for the présent to awalt the resuit of the appeals if the 
companies see fit to take them. If the appeals are dismissed as brought too 
late the companies wlll be entltled to decrees. If they are entertained and 
the orders of the commission affirmed, the bllls may be dismissed without 
préjudice and filed agaln." 

On "the particular facts" controlling the "question of équitable fit- 
ness or propriety" the court, while admitting the circuit court's "pow- 
er to entertain the bills at the présent stage," retained them to await 
the resuit of any appeals the railroad companies should see fit to take. 
But the particular facts there were wholly différent from those hère. 
First, whatever doubt there was in that case as to the application of 
the six months limitation of the right to appeal, there can be no doubt 
hère that no appeal could be taken save "within thirty days from the 
date of service" of tha order ; for the act creating the utility board 
specifically provides this limitation. Thus the traction company could 
by no possibility secure relief by appeal. Second, on an appeal from 
the state corporation commission to the suprême court of appeals the 
latter tribunal was clothed with législative functions. It had the 
powers of affirmation, reversai and substitution. It was "the body 
having the last législative word." But hère the utility board, and not 
the superior court, was the body having the last législative word. Its 
order was "a législative act by an instrumentality of the state exer- 
cising delegated authority." Grand Trunk Ry. v. Indiana R. R. 
Comm., 221 U. S. 400, 31 Sup. Ct. 537, 55 L. Ed. 786, citing Prentis 
v. Atlantic Coast Line, 211 U. S. 210, 29 Sup. Ct. 67, 53 L. Ed. 150. 
[9] Admittedly the superior court has no législative function to per- 
form on an appeal. Its duty is purely judicial. It is without authority 
to amend or correct the order of the utility board or substitute an- 
other order for it. Its duty is merely that of affirmation or reversai. 
It is "given jurisdictlon to hear and détermine such appeal on the 
merits of the matters forming the basis of the order." The proceed- 
ing on the appeal being purely judicial and in a state court could not 
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be enjoined by a court of the United States. Section 720, U. S. Rev. 
Stat. Third, in view of the foregoing' considérations, had the trac- 
tion Company taken an appeal to the superior court it would hâve 
elected the state tribunal instead of the fédéral, been bound by such 
élection, and deprived of the right thereafter to hâve its constitutional 
rights passed on by a circuit court of the United States. Fourth, in 
the Virginia case the railroad companies went into évidence before the 
state corporation commission and there is nothing to show that they 
were not afforded an adéquate opportunity to présent their défense 
or that it was denied fair and f ull considération. The Suprême Court 
said, "They very well might bave taken the niatter before the Su- 
prême Court of Appeals," and after paying high tribute to both the 
commission and the court of appeals said: 

"It seems to us only a just récognition of the solicitude with whicli their 
[the railroad companies'] rights hâve been guarded, that they should make 
sure that the state in its final législative action vs^ould not respect what they 
think their rights to be, before resorting to the courts of the United States." 

But hère the proceedings before the utility board, far from being 
due process of law, were a travesty upon justice ; and upon the board, 
and not the superior court, devolved "final législative action." But 
beyond and in addition to the foregoing considérations the utility board 
practically prevented the traction company from taking an appeal to 
the superior court, and now cannot equitably found upon the absence 
of such an appeal any objection to the propriety of the maintenance of 
this suit. As before stated, the superior court is given jurisdiction 
to hear and détermine the appeal "on the merits of the matters form- 
ing the basis of the order," and the court is authorized to prescribe 
by rule the procédure on the appeal. Pursuant to this authority and 
about three weeks after the order in question had been made by the 
utility board the court adopted the f ollowing rule : 

"When an appeal is taken from an order made by the Board of Public 
Utility Commissioners for the City of Wilmington, the same shall be heard 
and determined by the Superior Court upon the record of the proceedings 
had before said Commissioners. Upon the flliug of the notice of appeal iu 
any case, the Prothonotary shall forthwith issue citation to the appellee re- 
turnable withln ten days, and shall also forthwith issue notice to the said 
Board of Public Utility Commissioners to be served upon any member thereof , 
and to be returned within ten days, commanding them to send to said court, 
together with the notice, the record of their proceedings in the case, certi- 
lied under the hand of the Secretary and seal of the Commissioners." 

[10] As the superior court on appeal is confined to the record of 
the proceedings before the utility board as certified by its secretary, 
and the appeal must be heard and determined "on the merits of the 
matters forming the basis of the order," it is évident that the traction 
company, if not permitted by the utility board to présent by way of 
défense to "a prima f acie case" made against it matters of law or f act 
deemed by it essential as affecting the merits, as appears to hâve been 
the case hère, it would naturally be deterred from taking an appeal, 
even were it necessary to take one under ordinary circumstances be- 
fore proceeding in the circuit court of the United States to enjoin 
the order. Further, the character of the record of the proceedings 
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before the utility board was such as might also hâve some effect in 
deterring the traction company from taking an appeal. While under 
the act creating the utility board it is made the duty of its secretary 
to "record the proceedings" of the board it appears from the affidavit 
of Herman B. Bothum, the secretary, and from other affidavits, that 
the record of the proceedings of the board August 22, 1911, and Sep- 
tember 1, 1911, were defective and incomplète. He states that he 
kept an accurate account of the "material things done and said at such 
meeting"; that with respect to the meeting August 22, 1911, he did 
not transcribe "ail that was said in the discussion upon the subject 
before the board," but did "take down and make notes of ail things 
of any importance" ; and that the exhibit attached to his affidavit 
is a true and correct "report of the record" made by him at the hear- 
ings in question, "as the same appears upon the minute book kept by 
him of the meetings of said board." It does not appear that the affiant 
Bothum is a lawyer or possessed qualifications enabling him to déter- 
mine what portions of the proceedings were "material" or "of any im- 
portance" and what portions not material or important. It was cer- 
tainly his duty to make a faithful record setting forth in effect, if 
not literally, ail matters of substance said or done in connection with 
the hearing of Monaghan's complaint. Yet precisely the f eatures which 
deprive the proceedings of ail semblance of due process of law were 
omitted by him from his report or record. Further, the affidavits show 
that even the récitals forming part of the order complained of are mis- 
leading and unfair. This case does not disclose any of the f eatures 
which induced the court in Prentis v. Atlantic Coast Line as a matter 
of "équitable fitness or propriety" or of "the most proper and orderly 
course in cases of this sort when practicable," to retain the bills to 
await the resuit of appeals should the railroad companies see fit to take 
them. With respect to the point now under considération this case 
falls directly within the gênerai principle enunciated in Willcox v. 
Consolidated Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382, 
15 Ann. Cas. 1034. In the latter case it is important to observe that 
the action of the court in Prentis v. Atlantic Coast Line was explainedi 
on the ground that the complainants should hâve taken the appeal 
"while the rate of fare in litigation was still at the législative stage." 
On this point Atchison, T. & S. F. Ry. Co. v. Love (C. C.) 174 Fed. 
59, and Love v. Atchison, T. & S. F. Ry. Co., 185 Fed. 321, 107 C. 
C. A. 403, being the same case on appeal, are instructive. Judge Hook 
in the court below, in référence to Prentis v. Atlantic Coast Line, said : 

"On appeals to the Suprême Court of the United States it was held tliat 
the i>roceedings for fixlng rates and charges whether in the commission or 
in the state court of appeals on appeal were législative in character, although 
the principal aspect of those tribunals may be judicial ; and it was said, in 
substance, but in carefully measured terms, thut the législative process fix- 
lng the rates complained of was not so complète as to give an absolute, un- 
qualifled right to resort to the courts, and that considérations of comity and 
équitable fitness or propriety would be best subserved by an appeal by the 
railroad, companies from the législative order of the commission to the state 
court of appeals. * * * The doctrine of the Virginia cases does not ap- 
ply, because the prescription of the passenger rate had passed the législa- 
tive stage, and had become a completed rule of action." 

108 F.— 13 
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, In the same case on appeal Judge Sanborn, delivering th€ opinion of 
the circuit court of appeals for the eighth circuit, with respect to the 
Virginia case, said : 

"ïhe Suprême Court of the United States did not deny thé jurlsdictlon 
of the United States circuit court, or its Power to issue the Injunctions, but 
held that the function of the suprême court of appeals of Virginia on the 
appeal from the order of the commission was législative, and that, as the 
législative process of flxing the rate was not complète until an appeal had 
been taken and had been d«termined, or until the tlme to tabe it had ex- 
pired, the more courteous and orderly course of procédure would be for the 
companies to pursue their appeal to the suprême court of appeals of Vir- 
ginia before they sought relief from the national court." 

But hère the making of the order complained of was the end and full 
completion of ail législative action, and the time limited by the act cre- 
ating the utility board for taking an appeal had expired before the 
suit was brought. 

On the question how far and on what grounds the courts tnay be 
justified in enforcing the'furnishing of six five cent fares for twenty- 
five cents, the cases seem to be more or less variant. Minneapolis v. 
Street Railway Co., 215 U. S. 417, 30 Sup. Ct. 118, 54 L. Ed. 259, 
was an appeal from a decree of the circuit court of the United States 
enjoining the city of Minneapolis from enforcing against the Minne- 
apolis Street Railway Company an ordinance of that city requiring 
the sale of six tickets for twenty-iive cents, in violation of a contract 
with the railway company growing out of a prior ordinance which 
was ratified by the législature of Minnesota, giving the company a right 
to charge five cents for the transportation of each paSsenger. The 
court, in affirming the decree below enjoining the enforcement of the 
latter ordinance, through Mr. Justice Day said : 

"We think that the requiremeilt of the ordinance, that the company should 
operate its road by the sale of tickets six for a quarter, as required. by the 
ordinance of February 9, 1907, was an enactment by législative authority 
which Impaired the obligation of the contract then held and owned by the 
complainant company." 

Détroit v. Détroit Citizens' St. Ry. Co., 184 U. S. 368, 22 Sup. Ct. 
410, 46 L. Ed. 592, was the same in principle and similarly decided. 
But, as heretofore stated, it is unnecessary to consider the contract 
impairment clause of the constitution on the présent application. In 
City of Reading v. United Traction Co., 232 Pa. 303, 81 Atl. 304, a 
bill had been filed by the city against the United Traction Company, 
the Front & Fifth Street Railway Company and the Reading Transit 
Company; the United Traction Company having been the lessee of the 
various street railways in Reading including the Front & Fifth Street 
railway, and the Reading Transit Company having become the lessee 
of the United Traction Company. It appeared that Walter A. Rigg, 
son of the président of the United Traction Company, wrote a letter 
October 6, 1906, to the chairman of the railways committee of Read- 
ing, in which it was stated that if certain rights and privilèges were 
granted with respect to the Front & Fifth Street line and the Schuyl- 
kill Avenue line "there would be no increase in fare." In conséquence 
of this letter in connection with previous negotiations an ordinance 
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was passed December 8, 1906, granting the desired rights and privi- 
lèges and providing that "the rate of fare shall not exceed five (5) 
cents for a single fare, or six tickets for twenty-five (25) cents." 
March 18, 1910, the United Traction Company discontinued the sale 
of strip tickets at the rate of six for twenty-five cents on ail the 
leased lines, and on the above mentioned bill an injunction issued com- 
manding the operating company to "restore and continue the practice 
as to the sale of tickets on its cars pursued prior to March 18, 1910" ; 
and commanding it "to sell to passengers on the cars of the said 
United Traction Company in the city of Reading six tickets for twenty- 
five cents, each ticket constituting one fare." On appeal the suprême 
court of Pennsylvania reversed the decree below and dismissed the bill, 
the court through Mr. Justice Brown saying: 

"The bill avers and the answer admits that for years prior to the date of 
the filing of the bill the rate of fare charged by the United Traction Com- 
pany for a continuons passage, with transfers at varions intersections of its 
railways, had been five cents, or, at the option and request of passengers, six 
tickets, each constituting one fare, were sold for twenty-five cents and each 
of said tickets was good for a ride upon any of the cars of the company at 
any time and was accepted in the same mauner and to the same effect as if 
a cash fare of flve cents had been paid. What the company did after the 
letter of October 6, 1906, from Walter A. Rigg, and the approval of the 
ordinance permltting the connection of the Front & Fifth Street Railway 
Oompany's track with the Schuylkill Avenue Une, was merely a continuauce 
of what it had done of its own motion for a long time prior thereto, aud, not 
having been required by any law, ordinance, contract or agreement with the 
city to introduce a strip System, or to continue it, the coniptsny's right was 
to discontinue it at any time prior to the approval of the ordiniiuce whieh 
In the opinion of the learned chancelier below, bas iniposed upou the com- 
pany the duty of selling to ail passengers on its cars in the city of Reading 
six tickets for twenty-flve cents, each ticket constituting one fare and good 
on any of its lines. The question before us is not whether, uuder the ordi- 
nance, the United Traction Company ought to be compelled to sell six tickets 
for twenty-five cents, good over the Schuylkill Avenue or Front & Fifth 
Street railway llne. The bill was not filed for the purpose of having that 
qu.estion determined. * * * Even assuming that Rigg was authorized 
to act for the United Traction Company, or, if not authorized to act for it, 
that it subsequently ratifled what he did, what was done by him that com- 
mitted the company to an agreement to continue for ail time to sell 'six tickets 
for twenty-ilve cents, each good for a single fare over any one of the li]ies 
operated by it? His letter to the chairman of the railways committee of 
councils related solely to the proposed change in the opération of but two 
of the lines leased by the traction company. They were the Schuylkill Avenue 
and the Front & Fifth Street lines. * * * As there was notbing in Rigg's 
letter to indicate that when he wrote he had in his mind ail of the lines 
operated by the traction company, so there is nothing in tbe ordinance to 
indicate that the sale of six tickets for twenty-flve cents, good over ail of 
its lines, was to be continued by the United Traction Company ; and one of 
Its valuable rights is not to be taken from it by any process of reasoning to 
show that, under the clrcumstances, it had impliedly agreed to surrender 
such right. * * * Xothing in the letter nor in the ordinance can be con- 
strued into an agreement by the United Traction Company to continue the 
gênerai sale of strip tickets, and its right was, and the right of the Reading 
Transit Company, Its successor, is, to charge a fare of flve cents for every 
passenger riding on its lines, exeept as it uiay be committed by the ordinance 
of December 8, 1906, to continue to sell six tickets for twenty-flve cents, good 
to or from points on the Schuylkill Avenue and Front & Fifth Street railway 
lines. That question, hovs'ever, is not to be passed upon until it is properly 
raised." 
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The abové case is a distinct authority to the effect that, except in 
so far as the United Traction Company may hâve been mediately or 
immediately bound by contract to sell six tickets for twenty-five cents, 
it could not be compelled to do so. ' The above case left two points 
open for future détermination; first, whether the ordinance of Decem- 
ber 8, 1906, in connection with Rigg's letter of Octoher 6, 1906, con- 
stituted a binding contract for the sale of strip tickets, and if so, sec- 
ond, what railvvay lines were within the scope of that contract. On 
thèse two points tlie court of common pleas for Berks county passed 
in Reading v. Transit Co., 4 Berks Co.^ L. J. 189, holding that there 
was a binding contract and that consequently the sale of strip tickets 
could be compelled thereunder. But the court expressly based its dé- 
cision upon the ground of contract. It said: 

"The Suprême Court in that case [City of Reading v. TJnlted Traction Co.] 
explicitly declined to pass upon the question (as one not raised in it) whether 
the Traction Co., and the Transit Co. as Its snccessor, are committed to a 
continuation of the sale of 6 tickets for 25 cents 'good to or froni points on 
the SchuylklU Avenue and Front & Flfth Street railway Unes.' That ques- 
tion is therefore stlll open ; and it is the question and the only question pre- 
sented in thls case. The clty, indeed, does not in Its bill clalm that the de- 
fendant companles are bound to sell tickets on any other part of thelr rail- 
way System Connecting, by continuous circuit or by transfer, with the Unes 
mentioned, good from the point of sale to points upon the latter lines. 
* * * Hère we hâve to do with an understandlng expressly formulated 
in the Traction Co.'s proposition to the clty, upon the footing and falth of 
which the franchise was indlsputably granted, and relating to the opération 
of that very franchise as part of a single and pbysically unbroken circuit." 

In Sternberg v. State, 36 Neb. 307, 54 N. W. 553, 19 L. R. A. 570, 
decided in 1893, it appeared that an ordinance of the city of Lincoln 
provided with respect to street railways that: 

"No Company shall charge or receive more than 5 cents fare for each pas- 
senger carried on any of said roads, nor more than 25 cents for each package 
of 6 tickets." 

The municipal code of Lincoln provided that the railway company 
there de^lt with "shall be subject to ail reasonable régulations in the 
construction and use of said railway which may be imposed by ordi- 
nances." It was held that the ordinance was valid, upon the ground 
that: 

"The gênerai régulations and control of such railways are under the police 
powers of the clty government, and the munleipality may enact ail reasonable 
rules for that purpose." 

In the same year, also. Détroit v. Kt. Wayne & B. I. R. Co., 95 Mich. 
456, 54 N. W. 958, 20 L. R. A. 79, 35 Am. St. Rep. 580, was decided. 
It is similar in principle to and follows Sternberg v. State. The right 
of the city of Détroit by ordinance to compel the sale of eight tickets 
for twenty-five cents was upheld upon the ground of the police power 
of that city. If a necessary condition for the granting or opération 
of a Street railway franchise be that the company shall issue strip 
ticko^.ts, and the company accepts the franchise, it, of course, becomes 
coiitractually bound to issue such tickets. But the police power of 
the State cannot be invoked at will to deprive a railway corporation of 
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its property by an arbitrary and unreasonable adjustnient of rates. 
In order to justify a compulsory réduction in the fares to be coUected 
by the traction company the facts as well as the law of the case should 
be fully developed and considered in plenary proceedings; for, while 
the traction company should not be permitted to exact unlawful and 
exorbitant fares from the public, it must be borne in mind that, in 
the language of the court in Missouri Pacific Ry. v. Nebraska, 217 
U. S. 196, 206, 30 Sup. Ct. 461, 462, 54 L. Ed. 727, 18 Ann. Cas. 989: 
"Railroads after ail are property protected by the constitution, and there 
are constitutional limits to what can be required of their owiiers under eitlier 
the police power or any other ostensible justiflcation for taking such property 
away." 

[11] On the point of équitable in contradistinction to légal relief 
there can be no question. The complainants are not obliged to wait 
for an indefinite period in order to obtain défensive relief in actions 
which may be brought in the state court for the recovery of the penalty 
of one hundred dollars per day, even if they could successfully défend 
without first having had the order complained of declared invalid. 
They are entitled to the protection of this court against the enforce- 
ment of that order and their remedy is properly and, indeed, neces- 
sarily, in equity for injunctive relief. There is nothing for which the 
complainants could hère maintain an action at law. It is not 
a question whether equity furnishes a more convenient remedy. It 
gives the only remedy, there being no légal remedy whatever in this 
court under the circumstances. 

[12] On the question of the circumstances determinative of the 
propriety of granting or withholding preliminary injunctions there are 
certain well settled principles. The granting or refusai of a prelithi- 
nary injunction, whether mandatory or préventive, calls for the exer- 
cise of a Sound judicial discrétion in view of ail the circumstances 
of the particular case. Regard should be had to the nature of the 
controversy, the object for which the injunction is sought, and the 
comparative hardship or convenience to the respective parties involved 
in the awarding or déniai of the injunction. [13] The legitimate ob- 
ject of a preliminary injunction, préventive in its nature, is the prés- 
ervation of the property or rights in controversy until the décision 
of the case on a full and final hearing upon the merits, or the dis- 
missal of the bill for want of jurisdiction or other sufïicient cause. 
The injunction is merely provisional. It does not, in a légal sensé, 
finally conclude the rights of parties, whatever may be its practical 
opération under exceptional circumstances. In a doubtful case, 
where the granting of the injunction would, on the assumption that 
the défendant ultimately will prevail, cause greater détriment to him 
than would, on the contrary assumption, be suffered by the com- 
plainant, through its refusai, the injunction usually shouldl be denied. 
[14] But where, in a doubtful case, the déniai of the injunction 
would, on the assumption that the complainant ultimately will prevail, 
resuit in greater détriment to him than would, on the contrary assump- 
tion be sustained by the défendant through its allowance, the injunc- 
tioti usually should be granted. The balance of convenience or hard- 
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ship ordinarily is a factor of controlling importance in cases of sub- 
stantial doubt existing at the time of granting or refusing the pre- 
liminary injunction. Such doubt may relate either to the facts or to 
the law of the case, or to both. It may equally attach to or widely 
vary in degree as between the showing of the complainant and that 
of the défendant, without necessarily being determinative of the pro- 
priety of allowing or denying the injunction. Where, for instance, 
the eflfect of the injunction would be disastrous to an established and 
legitimate business through its destruction or interruption in whole 
or in part strong and convincing proof of right on the part of the 
complainant and of the urgency of his case is necessary to justify an 
exercise of the injunctive power. [15] Where, however, the sole ob- 
ject for which an injunction is sought, is the protection of property or 
legitimate business, or the maintenance of the status quo, until the 
question of right between the parties can be decided on final hearing, 
the injunction properly may be allowed, even though there be serions 
doubt of the ultimate success of the complainant. There is abundant 
aufhority in support of thèse views. Russell v. Farley, 105 U. S. 
433, 438, 26 L. Ed. 1060; City of Newton v. Levis, 79 Fed. 715, 
25 C. C. A. 161; Glascott v. Lang, 3 Myl. & C. 451, 455; Hadden 
V. Dooley, 74 Fed. 429, 431, 20 C. C. A. 494; Great Western R. 
Co. V. Birmingham, etc., R. Co., 2 Phil. Ch. 597; Shrewsbury & Ches- 
ter R. Co. v. Shrewsbury R. Co., 1 Sim. N. S. *410, *426, *427, *432; 
Denver & R. G. R. Co. v. United States, 124 Fed. 156, 59 C. C. A. 
579; Buskirk v. King, 72 Fed 22, 18 C. C. A. 418; Sanitary Ré- 
duction Works V. California Réduction Co. (C. C.) 94 Fed. 693; 
Southern Pac. Co. v. Earl, 82 Fed. 690, 27 C. C. A. 185 ; New Mem- 
phis Gas & Light Co. v. Memphis (C. C.) 72 Fed. 952 ; Indianapolis 
Gas Co. V. Indianapolis (C. C.) 82 Fed. 245 ; Georgia v. Brailsford, 
2 Dali. 402, 1 L. Ed. 433. The application of thèse principles to 
the case in hand not only justifies but requires the awarding of a 
preliminary injunction. The only évidence before the court, aside 
from the bill and its exhibits, consists of ex parte afficfevits, which 
are inconclusive and to a certain extent conflicting on material points. 
The évidence, such as it is, preponderates on the side of the com- 
plainants. But the case is not ripe for final décision, and to render 
one now would be both prématuré and improper. A final décision 
should be reached only after a thorough, orderly and rigid investiga- 
tion of the facts, in connection with the law, so conducted as to allow 
the application of the usual Eind most satisfactory test of truth, namely, 
the examination, cross examination and re-examination of witnesses, 
and also the production of books, papers and accounts. Further, the 
"balance of convenience or hardship" hère opérâtes in favor of the 
complainants. While the granting of a preliminary injunction will 
temporarily require those to pay "a straight five cent fare" who would 
prefer to save five-sixths of a cent on each fare by purchasing six 
tickets for twenty-five cents, the refusai of such injunction might 
seriously embarrass and possibly prove disastrous to the established 
business and property of the traction company. An interlocutory de- 
cree for a preliminary injunction may be prepared and submitted. 
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MDTUAIi BENEFIT LIFE INS. CO. T. HEROLD, 
Internai Revenue Oollector. 

(District Court, D. New Jersey. July 29, 1912.) 

L Internai. Revenue (f 4*) — Excise Tax — Statuteb — Construction. 

Corporation Tax Act (Act Cong. Aug. 5, 1909, c. 6, 36 Stat. 112 [U. S. 
Comp. St Supp. 1911, p. 946]) § 38, Imposing a spécial excise tax on cor- 
porations, is within the rule that a statute providing for the imposition 
of taxes shall be strictly construed, and that ail reasonable doubts in 
respect thereto shall be resolved agalnst the government and in favor of 
the citizen. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 4, 5; 
Dec. Dlg. § 4.*] 

2. iNTEENAL Revenue (§ 9*) — Cobpoeation Tax — Mutual Insurance Com- 
pany — Pbemixjm "Dividend." 

Corporation Tax Act (Act Cong. Aug. 5, 1909, c. 6, 36 Stat. 112 tU. S. 
Comp. St. Supp. 1911, p. 946]) § 38, Imposes an excise tax on Insurance 
companies équivalent to 1 per cent, on the entlre net Income above 
$5,000 received by It from ail sources during the year, exclusive of 
amounts received by it as divldends on stock of other corporations, etc., 
Bubject to the tax, such Income to be ascertained by deducting ail losses 
Bustained and not coniipensated by insur'ance or otherwise, including a 
reasonable allowance for dépréciation and sums other than divldends 
paid within the year on policy and annulty contracts, and the net addi- 
tion, if any, reçtulred by law to be made within the year to reserve 
funds. Held; that the word "divldends" waa used in such act in its pop- 
ular sensé as representing profits, and that so-called divldends of a mu- 
tual Company doing business on the level premlum plan, consistlng mere- 
ly of the portion of the loadlng of the premlum chargea, in excess of the 
cost of Insurance and returned annually to the poilcy holders after the 
first year, so far as the same were used to reduce subséquent premiums, 
were not "Income • • * received," and were, therefore, not subject 
to taxation. Such rule, however, does not apply to a "dividend" de- 
clared in the case of a full-paid partlclpating policy, whereln the policy 
holder has no further premium payments to make, whlch dividend con- 
stitutes a participation in the profits and income of the invested funds 
of the Company. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 13-28 ; 
Dec. Dlg. § 9.» 

For other définitions, see Words and Phrases, Toi. 3, pp. 2143-2147.] 

8, Intebnal Revenue (§ 9*) — Corporation Tax — Insurance Companies — 
Income Received — Reserve — Supplementabt Polict Contracts. 

Where a mutual Insurance company issued supplementary policy con- 
tracts, by which the amount due on policies that had matured was paid 
in annual Installments for a glven term of years, or during the lifetime 
of the beneflciary, Instead of in one sum, and, to secure such payments, 
was requlred by state law to maintaln a reserve, It was entitled to de- 
duct such reserve from its Income received in determining the amount 
on which it was liable for excise taxation under Corporation Tax Act 
(Act Cong. Aug. 5, 1909, c. 6, 36 Stat. 112 [U. S. Comp. St. Supp. 1911, 
p. 946]) § 38, providing for déduction of the net addition, If any, re- 
qulred by law to be made within the year to reserve funds. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §| 13-28; 
Dec. Dig. § 9.»] 
4. Intebnal Revenue (§ 9*) — Corporation Tax — Insurance Companies — 
"iNcoMB" — Cash or Revenue Basis. 

Corporation ïax Act (Act Cong. Aug. 5, 1909, c. 6, 36 Stat. 112 [U. S. 
Comp. St. Supp. 1911, p. 946]) § 38, imposes an excise tax on tlie net lu- 

*For other cases see same topic & S nuubbb in Dec. & Axa. Diga. 1907 to date, & Rcp'r Indexea 
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comc reeelved durlng the year by Insurance corapanles, to be asoertatned 
by deducting from the gross Ineome ail ordinary and neoessary expansés 
aetually paid wlthln the year in the maintenance and opération of the 
business, ail losses aetually sustained witliin the year and also ail sums 
other than dlvidends paid wltWn' the year on polioy and annuity con- 
tracts, interest aetually paid within the year on bonded Indebtedness, 
ail sums paid by it within the year for taxes, and ail sums received by 
it within tlie year as dlvidends on stock of other corporations, etc. 
Beld, that the word "Income," as used in such act, meant that whieh 
had "come in" or had been already received, and that the net incorne so 
, taxable shpuld be determined on a cash, as distinguished from a revenue, 
basis, and did not include uncollected and deterred premiums and in- 
terests, accrued and due, but not aetually received. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. DIg. §§ 13-28; 
Dec. Dis. § 9.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3501-3507; 
. Toi. 8, p. 76S5.] 

6. Intebnal Eevenuk (S 9*) — Corporation Tax — Office Ftjbnituee and 
Equipmekt — Renewal — Déduction. 

An ordinary expenditure by a mutual life Insurance company for re- 
newal of ottlce furuiture and équipaient did not constitute assets, but 
■ was rather an espense of maintenance and opération, which it was en- 
tltled to deduct in determinlng the net income on which it was taxable, 
under Corporation Tax Act (Act Cong. Aug. 5, 1909, c. 6, 36 Stat. 112 
[U. S. Comp. St. 1911, p. 9461) § 38, autborizing the déduction of a rea- 
eonable allov?ance for dépréciation of property, if any. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 13-28 ; 
Dec. Dig. § 9.»] 

At Law. Action by the Mutual Benefit Life Insurance Company 
against Herman C. H. Herold, Collecter of Internai Revenue, to re- 
cover certain alleged internai revenue corporation taxes imposed on 
plaintiff and paid under duress. Judgment for plaintiff. 

John O. H. Pitney, John R. Hardin, and David Kay, Jr., for plain- 
tifif. 

John B. Vreeland, U. S. Dist. Atty., and H. P. Lindabury, Asst. 
U. S. Dist. Atty., for défendant. 

ÇROSS, District Judge. This action was instituted in the Suprême 
Court of this State, and removed by certiorari to this court, where 
the same was tried without the intervention of a jury, which was 
wâived pursuant to the statute. Testimony in the case having been 
tâken, counsel for the respective parties agreed upon a statement of 
facts, which they requested the court to find in the nature of a spécial 
verdict, and direct the same to be entered of record as such, with 
which request the court has complied. 

The plaintiff seeks to recover from the défendant certain taxes 
which it allèges were illegally assessed against it, under and by virtue 
of the provision of the act of Congress entitled "An act to provide 
revenue, equalize duties and encourage the industries of the United 
tStates, and for other purposes," approved August 5, 1909 (36 Stat. 
112, c. 6, § 38 [U. S. Comp. St. Supp. 1911, p. 946]), which taxes so 
assessed amount to $61,853.98. The statement of facts admits that 
the taxes were paid under protest and duress, and that the pîaintifï 

•For other cases see same topic & § numbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexer 
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has compHcd with ail of the prerequisites necessary to entitle it to 
recover so much of said taxes as it may be adjudged herein were er- 
roneously or wrongf ully assessed and collected. The plaintiff _was in- 
corporated by a charter granted by the state of New Jersey in 1845 
(P. L. 1845, p. 25) for the insurance of life risks. It is a mutual Com- 
pany, without capital stock or stockholders. Its policy holders are its 
only members, and they sélect its directors from their own number. 
Its business is conducted on the mutual level premium plan. 

Pursuant to section 38 of the act of Congress above referred to, the 
plaintiff duly iîled the return thereby required for the years 1909 and 
1910, showing the gross income received by it during those years, re- 
spectively, and other matters required by that act, and the excise tax 
assessed thereon against the plaintiff for those years was duly paid. 
Subsequently, and in the year 1911, the Commissioner of Internai Rev- 
enue, with the approval of the Secretary of the Treasury, amended the 
return for the years above mentioned, and levied an additional assess- 
ment against the plaintiff for the year 1909 of $26,789.83, and for the 
year 1910 an additional assessment of $35,064.15, which sums the 
plaintiff allèges were illegally assessed and seeks to recover by this 
action. 

The portions of section 38 of the act above referred to especially 
applicable to this case may be found in paragraphs 1 and 2. Para- 
graph 1 provides that : 

" * * • Every insurance Company now or hereafter organlzed undér 
the laws of the TJnited States, or o£ any state or territory of the United 
States, * * * shall be subject to pay annually a spécial excise tax with 
respect to the carrying on or dolng business by such * * * insurance 
Company, équivalent to one per centum upon the entire net income over and 
above flve thousand dollars received by it from ail sources during such year, 
exclusive of amounts received by it as dividends upon stock of other cor- 
porations, Joint stock companies or associations, or insurance companies, 
subject to the tax hereby imposed. * » * " 

And paragraph 2 provides that : 

"Such net income shall be ascertained by deducting from the gross amount 
of the income of such * * * insurance Company received within the year 
from ail sources (flrst) ail the ordinary and necessary expenses aetually paid 
within the year out of income in the maintenance and opération of its busi- 
ness and propertles, including ail charges such as rentals or franchise pay- 
ments, required to be made as a condition to the continued use or possession 
of property ; (second) ail losses aetually sustained within the year and npt 
compensated by insurance or otherwise, Including a reasonable allowance for 
dépréciation of property, if any, and in the case of insurance companies the 
sums other than dividends, paid within the year on policy and annuity con- 
tracts and the net addition, if any, required by law to be made within the 
year to reserve funds ; * * * (third) interest aetually paid within the 
year on its bonded or other indebtedness, etc. ; * » » (fourth) ail sums 
paid by it within the year for taxes, etc. ; * * * (flf th) ail amounts re- 
ceived by It within the year as dividends upon stock of other corporations, 
joint stock companies, or associations, or insurance companies, subject to the 
tax hereby imposed. * * * " 

[1] At the outset it may be remarked that a statute providing for 
the imposition of taxes is to be strictly construed, and ail reasonable 
doubts in respect thereto resolved against the government and in 
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favor of the citizen. This principle is so well established that the 
citation of any considérable number of authorities in its support is 
unnecessary. In Spreckels Sugar Co. v. McClain, Collecter, etc., 192 
U. S. 397, 416, 24 Sup. Ct. 376, 382 (48 L. Ed. 496), Mr. Justice Har- 
lan quoted with approval the following language of Judge Gray : 

"Keeping In mlnd the well-settled rule that the citizen is exeiîipt from tax- 
ation, unless the same is imposed by elear and ïinequivocal language, and 
that, where the construction of a tax is doubtful, the doubt is to be resolved 
in favor of those upon whom the tax is sought to be laid." 

In Benziger v. United States, 192 U. S. 38, 24 Sup. Ct. 189, 48 L. 
Ed. 331, it was held, with référence to a classiiàcation under the tariff 
act, that the provision of the statute — 

"should be liberally construed in favor of the importer, and, if there were 
any fair doubt as to the true construction of the provision in question, the 
court should résolve the doubt in his favor." 

That case cited with approval American Net & Twine Co. v. Worth- 
ington, 141 U. S. 468, 12 Sup. Ct. 55, 35 h. Ed. 821, and United States 
V. Wigglesworth, 2 Story, 369, Fed. Cas. No. 16,690, in which latter 
case it was held that : 

"It Is • * ♦ a gênerai rule, in the Interprétation of ail statutes levying 
taxes or duties upon subjects or citizens, not to extend their provisions by 
implication beyond the clear import of the language used, or to enlarge their 
opération so as to embrace matters not specifically pointed ont, although 
standing upon a close analogy. In every case, therefore, of doubt, such stat- 
utes are construed most strongly against the govemment, and in favor of 
the subjects or citizens, because burdens are not to be imposed, nor presumed 
to be imposed, beyond what the statutes expressly and clearly import." 

Four points hâve been raised and argued by counsel : First, whether 
certain so-called dividends are or are not "income * * * received" 
within the meaning of the statute; second, whether certain so-called 
"supplementary policy contracts" should be represented in the reserve 
funds; third, whether for the purpose of taxation the corporation's 
statement should be made on a "cash" or on a "revenue" basis ; and 
lastly, whether expenditures for replacing furniture, etc., should be 
considered as an investment or an expense. 

[2] Thèse questions, of which the first is the most important, will 
be considered in the order named. Before proceeding, however, to 
détermine whether "income * * * received" includes, not only 
cash receipts, but also déductions from renewal premiums allowed on 
account of overpayments of previous years, it seems both advisable 
and necessary to quote at some length from the statement of facts : 

Paragraph 4 thereof, after describing the three methods employed 
in mutual life insurance of securing from members, contributions to 
meet losses, proceeds as f ollows : 

"The level premium plan is the one in gênerai use by ail insurance com- 
panies, Including plalntlff. Under this plan the maximum annual contribu- 
tion which any member can be called upon to pay is uniform throughout the 
life of the pollcy. The member pays during his early years a sum in excess 
of the current cost of his insurance. This excess is applied to the création 
of a reserve or self-lnsurance fund, which serves to maintain the insurance 
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In the later years, wben the stipiilated level premium would be insufficient 
to meet the current cost of Insurance on the niutual premium plan. 

"Whether a mutual compauy be conducted on the assessnient plan, the 
natural premium plan, or the level premium plan, the member receives his 
insurance at cost. The assessment Company eollects its premiums after the 
death bas actually occurred and the cost is thereby aseertained. The mutual 
level premium company eollects its estimated premiums in advanee and ad- 
justs the actual cost afterwards. 

"The calculation of premium rates for life insurance Involves, flrst, the 
adoption of a table of mortality, showing the probable death rate for each 
âge of life; second, the adoption of an assumed rate of iuterest such as the 
Company may safely expect to reallze upon its invested assets during the 
lifetime of the policy. Thèse two tactors détermine what is technically 
known as the net or mathematical prennums, which are the sums sufflcient 
and necessary to pay ail outstanding policies as they become claims, provided 
deaths occur exactly in accordance with the table of mortality and the rate 
of interest earned on the investment of such premiums is exactly equal to 
the rate assumed. To the net or mathematical premiums there is added a 
sum, technically knovs'n as 'loadlng," for the purpose of meeting the expense 
of conducting the business, as well as any uuforeseen eontingencies, such as 
an abnormal death rate due to war or pestilence. The net or mathematical 
premium, increased by the Toading,' constitutes the premium rates stipulâtes 
in the policies of insurance. 

"Premium rates so computed are, in the expérience of life insurance com- 
panies, generaily found to be iu excess of their requirements. In a mutual 
company such excess constitutes its niargin of safety and must be libéral. 
Such a company has no capital stock and must rely entirely upon its premi- 
ums to meet unusual eontingencies. They must be sufflciently large to assure 
the eompany's ability to pay its claims as they accrue beyond peradventure. 
Their policies may run for a period of 50 or even 75 years, and the stipulat- 
ed premium cannot be increased after the policy Is issued. In Computing 
their rates the companies use, therefore, a table of mortality showing an 
admittedly higher death rate than that which will probably be realized. The 
assumed rate of interest on investments is also lower than that which the 
company expects to realize. The provision for expenses and eontingencies 
is greater than would ordinarily be required. Mutual companies bave thèse 
three margins of safety, and, normally, each assumption is in excess of what 
is actually required. They resuit in excess or redundant premiums. 

"According to the practice of the plaintiff, at the end of each year the 
excess of income over disbursements is aseertained, and, after setting aside 
so much of said excess as is required for the increase in policy reserves and 
other liabilitles, the balance Is added to the dividend fund. Each policy 
holder's share In this fund is then aseertained, and before his next premium 
falls due he is advised of the amount thereof and that the company -wlU 
accept in full settlement of such premium the différence between the pre- 
mium written in his policy and the amount standing to his crédit in the 
dividend fund, which has arisen ont of previous premium payments. The 
policy holder may, if he desires, withdraw his share of the dividend fund 
in cash ; or this share is paid to him if he discontinues his policy, or is pald 
In addition to the amount Insured if the policy becomes a death claim. The 
fund is available for emergencies; but unless so used by the company it is 
not depleted from year to year, except by such actual cash payments as are 
made from it as above nientioned. 

•'The method of calculating premiums and aseertaining and disposing of 
the excess described in this and the two preceding paragraphs is practiced, 
not only by the plaintiff, but by other mutual life Insurance companies gen- 
eraily. 

"Plaintiff permits the policy holder to pay the full stipulated premium, 
instead of the différence between the stipulated premium and the amount 
standing to his crédit in the dividend fund. In such cases the différence 
between the amount so paid and the sum required to continue tîie policy In 
force Is used by the plaintiff, either In the purchase of additional Insurance 
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or to shorten the endowment or premium-paying perlod, as the insured 
eleets. * * * " 

From the foregoing it appears that where, as in a mutual company, 
insurance is effected at cost, it is essential, in order to constitute a 
margin of safety, that its premium rates should be larger than it might, 
reasonably be expected would be required to carry the insurance. To 
effect this purpose a table of mortality is used which shows an admit- 
tedly higher death rate than that which will probably prevail, while 
the assumed rate of interest on its investments is made lower than it 
is expected will be realized, and the provision for contingencies and 
expenses is made greater than would ordinarily be necessary. This 
course is adopted for the reason that a mutual company, having no 
capital stock, is compelled to rely upon its premiums to meet unex- 
pected losses and contingencies. Paragraph 7 of the statement of 
facts shows clearly how the dividend fund is created. Each policy 
holder may, at his option, withdraw his dividend — that is, his share 
of . such fund — in cash, or hâve it applied in réduction of the subsé- 
quent year's premium, or to purchase additional insurance, or to ac- 
celerate the payment period. Such option is conferredi by the follow- 
ihg or a similar clause which appears in ail of the outstanding policies 
of the company: 

"After this policy shall hâve been in force one year, eacU year's premium 
subsequently paid shall be subject to réduction by such dividend as may be 
apportioned by the directors. Dividends thu.s created will be applied either 
In réduction of premium or upon the addition or accelerative eudowmeut 
plan, or paid in cash at the option ot the insured." 

The policy holder, therefore, although he has paid more at the be- 
ginning of the year than was necessary to provide for the cost of 
carrying his insurance, will nevertheless, at the end of the year, when 
such cost has been actually ascertained, receive the benefit of the over- 
charge by way of a so-called dividend. Thus the policy holder re- 
ceives his insurance at cost, while at the same time the stability and 
sblvency of the company hâve been reasonably and properly guarded 
and maintained. In ail cases where the policy holders, in the exer- 
cise of their options during the years 1909 and 1910, in question, with- 
drew their dividends in cash, the amount thereof was included in the 
plaintiff's statement, and the tax thereon imposed by the government 
was paid). The government claims, however, that where the dividends 
to the policy holders are not withdrawn in cash, but, pursuant to the 
option allowed them, hâve been applied in one or other of the ways 
above mentioned, they are to be regarded as cash dividends paid by 
the company upon which the government is entitled to impose, as it 
did impose, the tax in question. 

The true situation, however, is this : The policy is issued at a fixed 
premium, as determined by the company's table of rates. That stip- 
ulated premium cannot be increased, but may be lessened annually by 
so much as the expérience of the preceding year has determined it to 
hâve been greater than the cost of carrying the insurance, and the 
différence between the amount of the stipulated premium and the 
cost of carrying the risk constitutes the so-calIed dividend. This dif- 
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ference, however, is not in any real sensé a dividend. The term as 
used is technical and well understood in insurance circles, and as so 
understood has a widely différent signification from that ordinarily 
attachedi to the word "dividend." It opérâtes, as already stated, mere- 
ly to abate or reduce the stipulated premium called for by the con- 
tract of insurance, to the extent and for the reason that it has been 
determined by expérience that the policy holder paid for his insur- 
ance during the preceding year more than it actually cost the Com- 
pany to carry the risk. This excess payment represents, not profits 
or receipts, but an overpayment — an overpayment because, being en- 
titled to his insurance at cost and having paid more than it cost, he 
is equitably entitled to hâve such excess applied for his benefit. It 
makes no différence what this excess is called. The question is, What 
does it represent? Does it in any wise or to any extent represent 
earnings or profits received by the company, so as to constitute it a 
part of its income; or does it merely represent an overpayment? 

Under the terms of his policy, the policy holder may at his option 
withdraw such excess in cash, and thereby impart to it a quasi ap- 
pearance of profits ; but its character is not thereby changed. In that 
case, however, he would, if he desired to continue his policy, be re- 
quired to pay the full premium as therein stipulated; whereas, if 
he desired such premium reduced to what expérience had shown was 
the actual cost of his insurance, he could hâve the excess over such 
cost applied in réduction of the stipulated premium and pay only the 
cost price for the ensuing year'; and, assuming that the cost price as 
determined by the expérience of the first year remained the same for 5, 
10, 15, or other number of years, that original excess payment would 
serve to carry his insurance at cost during ail of the succeeding years. 
The following extract from the brief of counsel for the complainant 
f ully and clearly illustrâtes the point : 

"It appears that if the company issues a policy wlth a premium of say 
$100, and it is found at the end of the year that the payment of that sum 
at the beglnning of the year was ¥10 in excess of the actual cost of the in- 
surance, the company holds this amount in a 'dividend' fund, and collecta 
from the policy holder, in full settlement of the second year's premium, $90. 
At the end of the second year It might be found that this payment of $90 
was $2 in excess of the cost of the insurance during the second year, so that 
the company would hold |12 which had heen paid in excess of the cost of the 
flrst and second years' insurance. ïhe insured would then pay $88 as a 
premium for the third year. If during the third year the death rate among 
the company's members should increase abnormally, so that the company 
would be reqnired to use .$4 of the $12 standing to the policy holder's crédit 
in the dividend fund, leaving $8 therein, It would be necessary for the 
insured to pay $92 in settlement of the premium for the fourth year's insur- 
ance. The amounts returned for taxation would he $100 the flrst year, $90 
the second year, $88 the third year. and $92 the fourth year. Instead of 
paying $32 the fourth year, the policy holder might pay $100, and in this 
case $92 would be applied to continue the original policy in force and $8 
would be used to buy addltional insurance, or to shorten the premium-paying 
term, in which case $100 would be returned for taxation. The several 
amounts, of $10, $12 and $8 represent the so-called divldends or amounts 
standing to the crédit of the policy holder in the dividend fund, which, un- 
less withdrawn in cash by the policy holder, are paid by the company, in 
addition to the amount insured, when the policy becomes payable as a claim." 
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From the foregoing it appears that what the company receives in 
cash, and ail that it so receives where the dividend is applied in abate- 
ment of renewal premiums, is the différence between the stipulated 
premium and the so-called dividend. In such cases the dividends are 
not sums paid to the poHcy holder and by him returned in cash. They 
are not "income * * * received." The poHcy holder has not 
paid the premium stipulated in his policy, but a premium reduced by 
his share of a fund, as ascertained by the directors, composed of ex- 
cess premiums. This seems to be the vievv which has been uniformly 
taken by the courts, in so far as their décisions hâve been brought to 
my attention. In Mutual Benefit Life Insurance Co. v. Common- 
wealth, 128 Ky. 374, 107 S. W. 802, the Suprême Court of that state 
so held, as will appear from the following extract taken from a some- 
what lengthy opinion : 

"It is clearly shown by the évidence, and conceded by counsel for the, state, 
that the reports as made by the appellant company embrace ail first, or orig- 
inal, premiums, the premiums receipted for on the face of the pollcies, and 
also the subséquent, or renewal, premiums, except to the extent that such re- 
newal premiums were reduced by what is termed 'dividends.' It is the con- 
tention of the appellee that such renewal premiums should hâve been report- 
ed, wlthout such réduction or abatement, as having been received by the com- 
pany 'in cash or otherwise' ; vvhile the appellant company eontends that 
the réduction from the nominal, or stated, premium as made was a coutract 
right of the policy holder, and eonstituted no premium or part of the pre- 
mium received by the company 'in cash or otherwise.' And thèse opposing 
contentions présent the question in this case. * * • 

"The présent statute reads: '* * ■• Ail premiums receipted for on the 
face of the policy for original Insurance and ail renewal premiums received in 
cash or otherwise in this state or out of this state on business done in this 
state during the year ending the 30th day of June last preceding. * * * ' 
ïhe appellant, every year before a premium falls due, détermines how much 
of the stipulated premium it will exact from the insured. The diminution, 
whether it be called a 'dividend' or 'surplus,' goes in the abatement of the 
renewal premium, and the insured pays only the différence. The Insurance 
company, therefore, received, not the full renewal premium, but the différ- 
ence between the stipulated premium and this dividend or portion of sur- 
plus. Ail that the Insurance company receives in cash or otherwise is this 
différence. * • * 

"The commonwealth is claiming to tax the appellant upon money which it 
never received at ail. The appellant says that it is only required to pay upon 
money which it receives in cash or otherwise, except that it admits that it 
is bound to pay the full tax on the original premium receipted for on the 
face of the policy, vrithout regard to whether it in fact received such pre- 
mium or not. The answer sets out the course of business of the appellant, 
and shows what money it has received and what money it has not received, 
and shows that the différence between it and the commonwealth is that the 
commonwealth is attempting to charge it for the full amount of premiums 
stipulated for in the face of the policy, although it does not exact, and has 
not the right to exact, such fuU amount, being required to give to the policy 
holder the advantage of the dividend or surplus, or whatever it may be 
called, in the diminution of the nominal premium. * * * 

"Now, the truth is that this overpayment (called 'dividend') is not a divi- 
dend in any sensé of the term ; nor Is the failure of the company to collect 
the full amount of the premium in after years a crédit in any sensé of the 
term. A sum of money applied as a crédit can never be used for the same 
purpose again. If I owe A. $50, and he owes me five notes of $150 each, 
when I crédit him on the first note with the $50 I owe him, he cannot require 
me to crédit the same sum on the remaining four notes as they fall due. 
ïJut that is just what the state is insisting on being done in this case. The 
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policy holder makes the overpayment of premium tect»nlcally called 'loadlng,' 
and the company holds this sum and calls It a 'dividénd,' and the state says 
that this is a crediting of the same sum on each of the after-accrulng pre- 
miums, and should be consldered as so much collected each year by the com- 
pany, and as having been pald 'otherwise' than as cash. 

"In order to bring the matter before our mlnds distinctly, let us assume 
that In 1900 A. takes out a policy In the appellant company in which the 
stipulated premium is $150 per annum, that of this sum |100 would be suffi- 
cient to carry the risk in ordinary times, and that $50 is what is called 
'loading,' collected in order to meet the contingencies of the future. Xow, 
in 1900 the policy holder pays the full amount of the premium, $150. After 
that the company says to him, 'You ueed ouly pay $100 per aunum ; and, as 
long as the $50 of over]iayraent you made in 1900 remains unexhausted, 
your annual premiums will be really $100, iiistead of $150, as stated in the 
policy.' The account in five years would be stated as follows: 

1900, beginning of the Insurance period, premium paid $150 00 

1901, premium paid 100 00 

1902, premium paid 100 00 

1903, premium paid 100 00 

1904, premium paid 100 00 

1905, premium paid 100 00 

Total $050 00 

"Obviously the total amount of money paid by the policy holder and re- 
ceived by the Insurance company is i?050, aud it bas received no more, either 
in cash or otherwise ; and on the sum so received it is conceded that appel- 
lant bas paid the tax due. If we look only at the method of bookl^eepiug of 
the appellant and hâve regard only to the ternis it uses, there is much in the 
appearance of the case thus presented to warrant the position oï the com- 
monwealth as to Its right to tax the so-called 'dividends' said to be an- 
nually credlted on the premiums due f rom policy holders ; but the law looks 
below the mère appearance of things, and bas regard to the reality, and, 
thus looking, it sees that tlie appellant misuses the terms 'dividénd' and 
•crédit,' and, as shown above, pays no dividénd and allows no crédit, but 
that, in reality, ail that it does is to collect on the flrst premium a sum sutli- 
cient to meet the contingencies of any given year of the future, and then 
abstains from collecting any further overpayment while the flrst remains 
on hand." 

The opinion in the foregoing case has incorporated in it, somewhat 
at length, an opinion by the Appellate Branch of the Court of Com- 
mon Pleas of Pennsylvania, in Commonwealth v. Penn Mutual Life 
Insurance Co., 1 Dauph. Co. Rep. 233, from which the following ex- 
tracts hâve been taken: 

"But we think the so-called 'dividends to policy holders' are not 'net earn- 
ings or income,' and do not represent such earuings, and that défendant is 
not liable to tax in respect to them. Notwlthstauding the niass of testimony 
and exhibits on this point, Including the ingénions questions of the able coun- 
sel on either side, foUowed by answers from the officers of the company, 
called as witnesses, not always as clear or intelligent as might hâve been ex- 
pected, the facts are few and simple, as we bave found them above. It is 
strenuously contended by the able spécial counsel for the commonwealth that, 
because thèse abatements are entered on the books of the company as 'divi 
dends to policy holders' or 'surplus to policy holders,' they therefore repre- 
sent net earnings or income, and furnish a measure of the liability of the 
company to taxation. Whatever thèse statements may be called, they are in 
reality what we hâve stated in the finding of facts. The amounts they rep- 
resent are mère négative quantifies, abstract statements, not of what is, or 
is to be, received or to 'come in,' but what is not to be received. The cal- 
culations are made for the express purpose of determinlng how much of the 
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amount whîch the Company might reçeive shall not be received, and one of 
the items which make up the apparent amount upon the basis of which this 
ealculation is niade is the sum which was abated and not received during 
the preceding year. In short, the whole proceeding . is merely a method by 
which the books of the company are made to show what would be the aetual 
gross debtor and créditer accounts of the company, if the whole amount of 
the premiums was collected and a part was afterwards returned to the pol- 
icy holders, whlle In fact it is neither collected nor returned. * * * It is 
a fallacy to suppose that the real nature of the transaction is that the policy 
holder pays his whole stipulated premium and reçoives his share of the divi- 
dend or distribution of surplus." 

In State of Minnesota v. Mutual Benefit Ivife Insurance Ce, de- 
cided December 15, 1909, in the district court of the Second judicial 
district of that state (opinion not reported), it appears that a state 
statute required insurance companies to pay annually a tax equal to 2 
per cent, of ail premiums received by them or their agents in that 
state, in cash or otherwise, during, the preceding calendar year. The 
daim was there made by the state that the défendant company should' 
pay— 

"the tax on an amount represented by the maximum premiums called for in 
the policy, covering not only the amount the policy holder pays each year 
in cash, but also including any amount the policy holder receives crédit for 
on such premium iu the form of a dlvidend. In short, the state claims the 
Insurance company in efCect receives the maximum premium In cash in this 
state in such year, although but part is paid by the Insured in cash and the 
balance is in the form of a crédit given by the company on account of a dlvi- 
dend allowed." 

In disallowing the state's claim, the court in its opinion says : 
"The dlvidend declared In any year Is applied in réduction of the next 
maturlng premium on the policy of the Insured. It follows that, where a 
dlvidend bas been apportloned and applied to the réduction of the premium 
named in the contract, the policy holder pays to the company and the latler 
receives in cash only the différence between the maximum premium and the 
amount of the dividend, and thèse dividends, as the facts disclose, represent 
a surplus arlslng out of premiums previously paid, upon which the défendant 
company has already paid the state Its two per cent. tax. The word 'pre- 
mium,' as used In this statute, is subject to the limitations expressed In the 
words which follow and in a measure control its use, to wit: 'Keceived In 
this state in cash or other obligations.' 

"The statute appareutly does not require the company to pay the 2 per 
cent tax on the full amount of premium named in its poiicies In this state. 
If so, the law would bave so stated. On the contrary, the language is 'two 
per cent, on ail premiums received in cash and other obligations in this 
state.' " 

In Fuller v. Metropolitan Life Ins. Co. of New York, 70 Conn. 647, 
41 Atl. 4, the court said : 

"It [net premium] is the sum paid yearly by each to fumish the stipulated 
protection for ail. But the policy holders must pay, not only for the cost 
of insurance, but also for the expense of management; so to the net pre- 
mium is added a sum deemed sutticient to pay expenses and provide for eon- 
tingencies, which Is called the 'loadiiig.' In this way the policy holders pay 
the sum necessary for the cost of insurance and expense of management. 
The amount of the net premium is calculated upon the basls of certain ta- 
bles of mortality, and upon the assumption that the company wlll receive a 
certain rate of interest upon ail its assets, and the amount of the loading 
Is calculated upon a certain assumed rate of expense. Now, it may happen 
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that the rate of mortality experieneed by the company is less, and the rate 
of interest actually received is greater, than that assumed, and that the 
ratio of actual expense is less. In such case the company bas in reserve 
more than enough, with the anticipated annual premiums, to provide for fu- 
ture cost of insurance and management. It has a sum whieh is not needed 
for the purpose for whlch it was paid. This sum is called 'profits.' It is in 
fact a surplus resulting from overpayments by pollcy holders. This surplus 
is derived from money paid by tlie insured and received by the company for 
a particular purpose ; I. e., provlding for cost of insurance, expense of man- 
agement. If not needed for that purpose, it should, in equity, be returned 
to the pollcy holders. They do not, liowever, own it, or hâve any légal con- 
trol over its distribution. Part of it, indeed, is derived from contributions 
of pollcy holders who are dead ; but the equity is recognized, and it is the 
duty of the company, when a surplus is ascertained, to return such portion 
as it does not deem proper to keep as a guaranty fund to the exlstiug pollcy 
holders In équitable (1. e., as nearly as practlcable) proportion to their over- 
payments or contributions. Such returu of overpayments, whether in cash 
or by application on future premiums, or by increase of the amount insured, 
is a dlvidend. ïhls is the meaning of 'divldend,' and the only meaning it 
has or eau hâve in connection wlth mutual insurance." 

In New York Life Insurance Co. v. Styles, 59 L. J. Q. B. 291, 
L. R. 14 App. Cas. 381 (1889), it was held as follows: 

"That the surplus premium income of a mutual insurance company, de- 
rived from and annually returned to particlpating pollcy holders, Is not as- 
sessable to income tax as profits or gains arising from any profession, trade, 
or vocation exercised in the United Kingdom." 

In the opinions of Lords Herschel and MacNaghten, the following 
passages appear: 
Lord Herschel: 

"In the case before us certain persons hâve associated themselves together 
for the purpose of mutual assurance ; that is to say, they contribute annually 
to a eommon fund, out of which payments are to be made in the event of 
death to the représentatives of the persons thus associated together. Those 
persons are alone the owners of the eommon fund, and they, and they alone, 
are entitled to the management of it. It Is only in respect of his member- 
ship that any person is entitled to be assured a payraent upon death. * * * 
Can it be sald that the persons who are thus associated together for the 
purpose of mutual insurance carry on a trade or vocation from which profits 
or gains accrue to them? I eannot think so. I am aware that the surplus 
income with which we are concerned Is called 'profits' in the documents of 
the appellants. But both the learned Lords who formed the majority in 
Last's Case repudiated the Idea that because moneys, which were not In fact 
profits, are erroneously so called, this would make them 'profits' within the 
meaning of the Income Tax Acts. I entirely concur. We must look to see 
whether they are really so or not. Persons who agrée to contribute to a 
eommon fund for mutual Insurance certainly would not in ordinary par- 
lance be regarded as carrying on a trade or vocation for the purpose of 
earning profit. Let us see how the so-called profit arlses. It is due to the 
premiums whlch the members are required to pay being in excess of what is 
necessary to provide for the requislte payments to be made upon the deaths 
of members, and not belng, as the case States they were Intended to be, com- 
mensurate therewith. This may resuit either from the contributions having, 
owing to an erroneous estiniate or overcaution, been origiually fixed at a 
higher rate than was necessary, or from the death rate being lower than 
was anticipated. Can it be properly said that, under thèse circumstances, 
the association of mutual insurers has earned a profit? The members con- 
tribute for a eommon object to a fund which is their eommon property ; It 
turns out that they hâve contributed more than is needed, and therefore 
198 F.— 14 
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more than ought to hâve been contributed by them, for tbis object ; and ac- 
cordiiigly their next contribution Is reduced by an amount equal to their 
proportion of this excess. I am at a loss to see liow this can be considered 
as a 'profit' arlslng or accruing to them from a trade or vocation which they 
carry on. It is true the alternative is allowed them of leaving the excess 
in the common fund, and so increasing their représentatives' claim upon it 
in case of death ; but I cannot think that this makes any différence. Mr. 
Bremner trnly polnted ont that, if thèse so-called bonuses were to be regard- 
ed as representing profits, it follovi'ed that, if the premiums were trebled, 
the profits would be increased in proportion." 

Lord MacNaghten : 

"Certain persons agrée to insure their lives among themselves on the prlu- 
ciple of mutual Insurance. They take care to admit none but healthy lives. 
ïhey contribute according to rates flxed by approved tables, and they invite 
other person.s to corne in and join them by insuring their lives on similar 
terms. The rates flxed by the tables are taken as being sufficient to provide 
for expenses, to meet liabilities, and to leave a margin for contingencies. 
What is to become of the surplus, if everything goes right? The practice is 
to take an account every year of assets and liabilities, and to give the in- 
sured tlie beneflt of the surplus, either by way of réduction of premlum or 
by way of addition to the sum insured. It can malœ no differencf- in prin- 
ciple whether the surplus is so applied, or paid back in hard cash. In either 
case it is nothing but the return of so much of the amount contributed as 
may be in excess of the amount really required. I do not understand how 
this excess can be regarded from any point of view, or for any purpose, as 
gain or profit earned by the contributors. I do not understand how persons 
contributing to a common fund in pursuauce of a scheme for their nmtual 
beneflt, having no dealings or relations with any outside body, can be said 
to hâve made a profit when they find that they bave ovcrcliarged themselves, 
and that some portion of their contributions may be safely refunded. If a 
profit can be made in that way, there is a fleld for profitable enterprise, 
capable, I suppose, of indeflnite expansion." 

In Tenant v. Smith, 61 L. J. P. C. 11 [1892] A. C. 150, a case 
which arose under the English Income Tax Act, Lord MacNaghten 
said : 

"It is a tax on income in the proper sensé of the word. It is a tax on 
what cornes in, on actual receipts, * * • not on what saves hls pocket, 
but on what goes into bis pocket." 

Gresham Life Assurance Society v. Bishop, 71 L. J. K. B. 618, A. 
C. 287, was also a case growing out of a provision of the English 
Income Tax Act, to the effect that "the duty to be charged in respect" 
of interest arising from foreign securities "shall be computed on a 
sum not less than the full amount of the sums which hâve been or 
will be received in Great Britain, in the current year, without any 
déduction or abatement." It was held that the tax was to be assessed 
on the amount of such interest as was actually received in that coun- 
try during the year, and not on the amount constructively received in 
yearly accounts of profit and loss. 

The abové cases fûrnish a clear exposition of the nature and char- 
acter of the dividends considered in this case. Not only is their rea- 
soning inherently persuasive, but their authority is enhanced by the 
fact that there are no confticting décisions, or at least none hâve been 
brought to the court's attention. Counsel for the government dénies 
not so much their intrinsic vveight as their relevancy, claiming that the 
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act under considération has abrogated or nulHfied them. In other 
words, it is contended that by the express language of the act no 
dividends declared by life insurance companies can, in the ascertain- 
ment of their net income, be deducted from their gross income. No 
distinction between dividends is admitted, no matter how, for what 
purpose, or from what fund declared, or whether paid or unpaid. Ail 
are alike, and ail must be taxed, because they represent income "re- 
ceived." If, however, as contended, Congress had in mind the cases 
above cited, and intended by the clause of the act in question to over- 
rule them, it can hardly be urged that it used very clear or apt lan- 
guage to express its intention. On the contrary, it vvould appear 
from its language that it intended to give those cases its approval, and 
adopt and continue the distinction thereby created. 

In seeking to ascertain the intention of Congress, it seems but rea- 
sonable to assume, in the absence of anything to the contrary, that it 
used the word "dividends," as applied to insurance companies, in the 
sensé it had long and generally borne in insurance matters, which 
sensé had, moreover, been confirmed by repeated judicial décisions. 
The term should, in other words, be given what might not inappropri- 
ately be called its trade signification. Hedden v. Richard. 149 U. S. 
346, 13 Sup. Ct. 891, 37 L. Ed. 763. Hence, when it refers to divi- 
dends "paid," it means dividends paid, and not an application of ex- 
cess premium payments in abatement or réduction of subséquent pre- 
miums. The word "paid," as used by Congress, is highly significant. 
It clearly shows that it had cash payments in mind. Not only does 
this appear from its inhérent meaning, but by its use in other clauses 
of the section providing for déductions from gross income. The ex- 
pression "gross income," as used in the act, means gross cash receipts, 
and the déductions which were directed to be made therefrom, in or- 
der to ascertain net "income * * * received," were déductions of 
cash expenditures. The principle of cash receipts and cash expend- 
itures underlies the structure of the entire section. To hold that 
"paid" has a différent meaning when applied to dividends from that 
given it in several clauses of the immédiate context would be un- 
warranted. It should be held to m^ean dividends which hâve been 
paid in cash during the year, and repaid to the company as premiums. 
Counsel for the complainant, speaking of such dividends, well say: 

"Unless so received and paid bacli to the company, they do not constitute 
'income * * * received.' The question of income Is to be deterniined, 
not by what the parties might do, but by what they do do." 

If, therefore, a policy holder by the express provision of his pol- 
icy elects to hâve a previous overpayment of premium applied in ré- 
duction of a succeeding stipulated premium, what he pays, and ail that 
lie pays, or can be required to pay, is the reduced premium, and that 
is ail that the company receives by way of income, and ail that it is 
liable to be taxed for. Such a construction of the act in no wise con- 
travenes its purpose, which was to subject to taxation cash dividends, 
which, as statistics show, form a very large item in insurance busi- 
ness. Since, then, there is subject-matter which the clause of the 
act plainly embraces, there is neither reason nor propriety in broaden- 
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ing its scope of construction, so as to make it include that which, by 
strong implication, at least, it excludes. To do so would be viola- 
tive of one of the chief rules of construction applicable to acts con- 
cerning taxation. 

Before leaving this branch of the case, it seems proper to say that 
dividends of the kind under considération should not be confused with 
dividends declared in the case of a full-paid participating policy, 
wherein the policy holder has no further premium payments to make. 
Such payments having been duly met, the policy has become at once 
a contract of insurance and of investment. The holder participâtes 
in the profits and income of the invested f unds of the company. His 
case is, therefore, radically différent from that of a policy holder 
whose dividend represents merely the excess cost of his insurance, 
which excess at his request, and pursuant to the terms of his policy, 
has been applied in abatement or réduction of a future premium. 
But it may be urged that the fund for which the so-called dividends 
are declared on mutual policies is likewise largely derived from in- 
terest on the company's investments, and that this shows that in a real 
sensé such dividends are, after ail, declared from the earnings, profits, 
or income of the company. This proposition might be entitled to 
weight, were it not for the fact that, in so far as the fund from which 
such dividends are declared is produced from interest on the com- 
pany's invested funds, it has already been subjected to, and has paid, 
taxes under the act in question. 

Furthermore, while perhaps not illégal, it is in a sensé unfair, and 
therefore presumably contrary to the intention of Congress, as between 
a mutual company and a stock company, to tax the dividends in ques- 
tion as income receivedl. The policy holder in a stock company pays 
a uniform and fixed premium each year. The premium in his case 
is not 'loaded,' but is presumed to represent cost as nearly as may 
be, for the reason that the stability of his policy is assured by the 
stock of the company, and not, as in the mutual plan, by premium pay- 
ments avowedly in excess of the cost of the insurance. It would seem 
to be fair and équitable, therefore, between the two classes of compa- 
nies, to tax them upon the premiums actually paid them by their policy 
holders, and not to tax one class upon premium payments actually re- 
ceived and the other upon payments which at the utmost are only "con- 
structively received." 

My conclusion, therefore, is that by the clause in question Con- 
gress did not overrule the authorities above cited, but, on the contrary, 
crystallized them into statute law, and by so doing exempted from 
taxation dividends of the character in controversy. 

[3] The next question for considération is whether the so-calIed 
supplementary policy contracts should be represented in the reserve 
fund. Concerning such contracts, the statement of the case is as fol- 
lows: 

"The plaintlff's policies contaln an option to hâve proceeds paid In annual 
Installments for a given term of years, or during the lifetlme of the bene- 
ficiary, instead of in one sum. If the option Is exercised, siich policy upon 
which payments hâve fallen due are styled 'supplementary policy contracts.' 
In life Insurance, the word 'reserve' means the sum which the company must 
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tave on hand in order to meet its policy obligations. Ttie company's reserve 
Is also deflned as the value of ail its outstanding policies. The insurance 
commissioners of New Jersey and insurance commissioners of the other states 
of the United States require the plaintiff to cover its obligations on supple- 
nientary policy claims by reserve for that purpose." 

The question is whether the Commissioner of Internai Revenue had 
the right to deduct from the company's return the net additions to re- 
serve on account of supplementary poHcy claims, on the ground that 
they were not required by law. Thèse obligations seem to corne fairly 
within the définitions of reserve, as above given. Notwithstanding 
the policy holder has died, there still remain unpaid under the policy 
certain installments not presently due, but which will mature from 
time to time in the future. Thèse are as much policy obligations as 
they would hâve been if payable in one sum immediately upon the 
death of the insured. They hâve a value, and that value must be esti- 
mated, and, when estimated, adéquate provision made for their pay- 
ment as they mature, which can only be done by the establishment of 
a suitable reserve. Furthermore, such reserves are "required by law" 
within the meaning of the act. As appears by the agreed statement 
of facts, the commissioners of insurance of ail the states require the 
establishment of a reserve to cover the obligations of the company 
on such supplementary policy contracts. This fact of itself tends 
strongly to show that they are required by law. Indeed, the companies 
cannot transact business in the several states, except upon compliance 
with such régulations. It also appears in the stipulation that: 

"Life insurance experts and actuarles conslder supplementary policy 
claims as included in the term 'outstanding policies,' and as proi)erly repre- 
sented in the reserve fund of the coinpany." 

Such testimony is expert testimony of the highest character and 
ought not to be ignored. Furthermore, the statute of New Jersey, en- 
titled "An act to provide for the régulation and incorporation of in- 
surance companies, and to regulate the transaction of insurance busi- 
ness in this State," approved April 3, 1902 (Comp. St. N. J. p. 2836), 
by section 24, requires that : 

"The commissioner of banking and Insurance shall annually make, or 
cause to be made, valuations of ail outstanding policies of every life insur- 
ance Company doing business in this state." 

And by section 56 of the same act it is provided that the commis- 
sioner of banking and insurance may apply for the appointment of a 
receiver whenever he shall ascertain, by examination of any life in- 
surance company, "that the assets are not equal to the net value of ail 
outstanding policies." Since, then, it appears that policy claims of the 
character referred to are outstanding policy obligations of the com- 
pany, which, although not presently payable, hâve a value capable of 
ascertainment, it foUows that they are required by law to be repre- 
sented in the reserve for their security and protection. 

Thus in Bankers' Life Insurance Co. v; Howland, 73 Vt. 1, 48 Atl. 
435, 57 L. R. A. 374, the court said: 

"A life insurance company is chargeable with vvhat is called a premlum ré- 
serva representing what it must hâve in on hand to meet its ultimate liabil- 
ity on its policy." 
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And in New Haven Trust Company v. Gaffney, 73 Conn. 480, 47 
Atl. 760, the court, in speaking of the reserve which life insurance 
companies are ordinarily required to maintain, said: 

"Sueh a reserve is a fund which must equal in aniount at ail times the 
aggregate policy liabillties at their then présent value." 

My conclusion on this branch of the case is that thèse supplemen- 
tary policy contracts are required by law to be represented in the re- 
serve fund, and that so much of that fund as is annually set apart for 
that purpose is not subject to the tax in question. 

[4] The third point is vi'hether, for the purpose of taxation, the 
corporation's statement should be made on a cash or revenue basis, 
or, stated in another way, whether uncollected and deferred premiums 
and interest accrued and due, but not actually received, are proper 
subjects of taxation. The statement of facts concerning uncollected 
and deferred premiums and interest, due and accrued, but unpaid, is 
in part as follows : 

"State insurance commissioners require Insurance companies to report each 
year the amount of uncollected and deferred premiums as of the end of that 
year, but do not allow them to enter them upon their books as asseta. 'Un- 
collected premiums' are stlpulated premiume which hâve fallen due, but con- 
cerning the payment of which the company bas not been advised at its home 
office. Policy holders bave the option of paying yearly premiums in semi- 
annual or quarter-annual installments. The portion or portions of yearly 
stipulated premiums for the year just ended, which bave not fallen due n* 
the end of the calendar year, are called 'deferred premiums.' 

"The Company never, in fact, receives the full amount of the uncollected 
and deferred premiums outstanding at any tlme, and does not enter them on 
its books of account, except as actually received at the home office. The 
Company did not Include thèse items in its return to the collecter of Internai 
Revenue for either of the years 1900 and 1910. Interest due, but unpaid, 
and interest accrued on the plaintift's investments, are not entered in the 
plaintlff's books of account ; nor did the plaIntifC include those items in its 
returns of iacome for the years 1909 and 1910, made to the Collector of In- 
ternai Revenue." 

The insurance departments of the différent states require the return 
to be made on a cash basis, and this would seem to be the natural and 
proper method, since, when so made, nothing but actual receipts and 
expenditures are shown. Such a method is clear and exact, while on 
the revenue basis many items are necessarily open to more or less of 
spéculation and uncertainty. Furthermore, the cash plan meets every 
requirement of the situation, and in a séries of years would disclose 
and subject to taxation everything received by a company. The ques- 
tion for détermination, however, is not which is the better method, 
but which does the statute require. That law pro vides that the tax 
is to be — 

•'one per centura upon the entire net income over and above five thousand 
dollars received by it from ail sources during such year, exclusive of amount 
received by It as dividends upon stock of other corporations, joint stock 
companies or associations, or Insurance companies, subject to the tax hereby 
imposed." 

This language seems clearly to indicate that the net income, which 
is the measure of taxation, means what has actually been received. 
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and not that which, although due, has not been received, but îts pay- 
ment for some reason deferred or postponed. Kurthermore, an exam- 
ination of the act shows that the net income is to be ascertained by 
deducting f rom the gross income : 

(1) "AU the ordinary a»d necessary expenses actually paid mtMn the ycaf 
ont of income in the maintenance and opération of its business and proi> 
erties." 

(2) "AU losses actually sustavned within tUe year," etc. ; "also the sunis 
other than dividende paid within the year on policy and annuity contracts, 
and the net addition, if any, required by law to be made within the year to 
reserve funds." 

(3) "Interest acttmlly paid witMn the year on its bonded and other indebt- 
edness," etc., "and in the case of a bank, bauking association or trust Com- 
pany, ail interest actually paid Xiy it tmthin the year on depomt." 

(4) "Also ail sums paid by it within the year for taxes," etc. 

(5) "AU amounts received by it within the year as divideuds upon stocl; 
of other corporations, joint stock companies or associations, or Insurance 
companies, subject to the tax hereby imposed." 

Since, then, the language of the act is explicit in permitting only 
such déductions from the gi^oss income as were actually paid during 
the current year, it would be strange, indeed, if on the opposite side 
of the account the company were charged with what it had not re- 
ceived during the current year. No reason appears or has been sug- 
gested for so radical and unwarranted a departure. Furthermore, 
the word "income" means, as already shown, that which has corne 
in, and not that which might hâve corne in, but did not. If expendi- 
tures means what has been paid out, or outgoes, then income means 
what has corne in, or receipts. The matter, however, does not rest 
entirely upon arbitrary statement, since there are a number of cases 
which throw light upon the question. 

In United States v. Schillinger, 14 Blatchf. 71, Fed. Cas. No. 16,228, 
it is held: 

"That in the absence of any spécial provision of law to the contrary, in- 
come must be taken to mean money, and not the expectation of receiving it, 
or the right to receive it, at a future tlme." 

In United States v. Indianapolis & St. Louis R. R. Co., 113 U. 
S. 711, 5 Sup. Ct. 716, 28 L. Ed. 1140, it was held that a tax of 
2V2 per centum directed to be "levied and collected" for and during 
the year 1871, on the amount of ail interest or coupons paid on 
bonds of certain corporations, "whenever and wherever the same 
shall be payable," did not cover interest earned during the year 
1871, but payable thereafter. To the same efïect is Railroad Co. 
V. Ujiited States, 101 U. S. 543, 550, 25 L. Ed. 1068. 

In People v. San Francisco Savings Union, 72 Cal. 199, 13 Pac. 
498, it was held that interest accrued but not payable, and interest 
accrued but not paid, secured by mortgages drawing interest, are 
not "surplus profits." The court said: 

"Under thèse définitions, it is not easy to comprehend how profits or sur- 
plus profits can consist of earnlngs never yet received. The term imports an 
excess of receipts over expenditures, and without receipts there cannot prop- 
erly be said to be profits. Money earned as interest, however well secured, 
or certain to be eventually paid, cannot, in fact, be distributed as dividends 
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to stockholders, and does not eonstitute surplus profits withln tbe meaning 
of the statute." 

It seems almost to border upon absurdity to speak of income as 
including that which bas not been received, and which in the or- 
dinary uncertainties of business may never be received. How can 
it be affirmed of unpaid interest that it will ever be paid, or, if so, 
when? The same is true of uncollected and deferred premiums. 
It is manifestly impossible to tell when, if ever, they will be paid. 
The policy holder is under no légal liability to pay them. He may 
neglect or refuse to pay them, and thereby lapse his policy. But 
that is ail; he cannot be sued for them; they are not debts. The 
Company, therefore, properly refuses to treat such unpaid items as 
receipts. They are neither receipts nor income until paid. My 
conclusion is that the act contemplâtes that the required statement 
shall be made upon a cash basis ; that is, upon a basis of money 
actually received and expenditures actually paid during the current 
year. Such a method, and such only, is fair to both parties, and 
it was substantially so admitted at the argument, on behalf of the 
government. 

[5] The fourth and last point for considération is whether ex- 
penditures for replacing furniture, etc., should be considered as an 
investment or an expense. The statement of the case concerning 
this item is comparatively short, and may well be given in its 
entirety : 

"In 1909 the plaintiff expended $1,213 for ordinary renewals of office fur- 
niture ; in 1910 the plaintiff expended $1,379 for ordinary renewals of office 
furniture, $1,808 for ordinary renewals of attendants' uniforms, door mats, 
window shades, awnings, small hardware, olls, and other articles of like char- 
acter; also the sum of $2,244 for ordinary renewals of electrical equipmeut, 
consisting of lamps, altérations of fixtures, shades, meters, fans, plugs, wir- 
ing, etc. Thèse expenditures were no greater than the average of similar 
expenditures for other years, and dld not exceed 5 per cent, of the cost of 
aU the plaintiff's existlng furniture and equipment similar to the articles 
detailed. None of the items mentioned are considered in the plaintiff's books 
or statements as assets, because of their rapid dépréciation. The Insurance 
departments of the several states refused to allow them as an asset. They 
are not permanent beneflts, but simply replacements on account of wear and 
tear to the home office equipment. In its returns, the plaintiff clalmed a dé- 
duction from income on account of thèse expenses. The Commlssioner 
amended the plaintifiC's returns, so as to exclude that. The resuit was an 
increase of additional tax on plaintiff by the sum of $66.46." 

The statement of facts of itself practically settles the question. 
The statute permits a déduction from the gross income of "the cor- 
poration, among other items, of "ail the ordinary and necessary 
expenses actually paid within the year, out of income in the main- 
tenance and opération of the business and properties," and also "a 
reasonable allowance for dépréciation of property, if any." The 
foregoing extract from the statement of the case shows that the 
articles mentioned are of a perishable and transient nature, and may 
not properly be denominated "assets." It also shows that the 
various insurance departments of the several states refuse to allow 
them as assets. Probably, if any of the items specifically mentioned 
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could be considered of a permanent character, it would be that of 
office f urniture ; but of this the stipulation says tliat it was for 
"ordinary renewals." The amount expended therefor was practically 
the same for the years 1909 and 1910. Hence the expression "or- 
dinary renewals" may fairly be taken to mean annual renewals; 
while of ail the items it is said "they are not permanent benefits, 
but simply replacements on account of wear and tear," and, again, 
that the expenditures were "no greater than the average of similar 
expenditures for other years." The items are small, and should 
properly be charged to maintenance ; they apparently did no more 
than maintain in proper condition and repair the ordinary equipment 
of office furniture and supplies. 

In Grant v. Hartford & N. H. R. R. Co., 93 U. S. 225, at page 
227 (23 L. Ed. 878), Mr. Justice Bradley, in construing the Internai 
Revenue Act of 1864 (13 Stat. 284), says: 

"The object of the law was to impose a tax on net Ineome or profits only, 
and that cannot be regarded as net ineome or prolits which is required and 
expended to keep the property up in the usual condition proper for opération. 
Such expenditure is properly classed with repairs, which are a part of the 
current expenses." 

It was admitted at the trial by counsel for the government that 
nnder a more récent ruling of the Internai Revenue Commissioner 
such items are now allowed to be deducted from the gross ineome 
of the corporation. But, however that may be, it seems clear, from 
the character, kind, and amount of expenditure, that they afïord a 
proper ground of déduction ; and it is so determined. 

Counsel for the respective parties entered into a supplemental 
stipulation fixing the amount for which the plaintifï would be en- 
titled to judgment. As to each item which should be found in its 
favor, the stipulation follows: 

"It is agreed that, if the court flnds for the plaintiff on any of the follow- 
ing items, the amount for which plaintiff will be entitled to .iudgnient as to 
each item shall be the sum stated opposite the item, with iuterest from Jan- 
uary 6, 1912. 

"(1) If the court finds that so-called dividend-s are not 'ineome » » * 
received,' plaintiff will be entitled to judgment: 

(a) For dividends allowed in réduction of renewal preniiums. . 135,605.43 

(b) For dividends applied to purchase addltional Insurance or 

to shorten eudowment term 13,880.34 

5149,485.77 

"(2) If the court flnds that the increase in reserve for so-called 'supple- 
mentary policy contracts' is a part of the 'net addition required by law to 
be made to reserve funds,' plaintiff will be entitled to judgment for $5,357.99. 

"(3) If the court flnds that the plaintifCs returns were correctly made upon 
a 'cash' basis, plaintiff will be entitled to judgment by reason thereof: 

(a) For deferred premiums (Agreed Facts, paragraph 14) $ 1,499.69 

(b) For interest due or accrued, but uncoUected (Agreed 

Facts, paragraph 15) 3,041.94 

(c) For matured endo wment pollcles 49.02 

$ 4,590.65 
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"(4) If the court flnds that plalutiff's expendltures for furnlture, etc., were 
ordinary and necessary expenses, plalntlff wlU be entitled to Judgment by 
reason thereof for $66.46." 

The items having ail been found in favor of the plaintiff, judg- 
ment will accordingly be entered thereon, pursuant to the above 
stipulation, in favor of the plaintiff and against the défendant, upon 
the first item for $49,485.77, upon the second item for $5,357.99, 
upon the third item for $4,590.65, and upon the fourth item for 
$66.46, with interest upon each item from January 6, 1910. 



WASHINGTON, P. & C. RY. 00. v. MAGRUDER et al. 
(District Court, D. Maryland. May 29, 1912.) 

1. CONSTITUTIONAL LaW (§ 251*) VESTED RIGHTS UNDEB FEDERAL CONSTITU- 

TION — itSTR Amendment. 

Const. Amend. 5, is a limitation upon the fédéral government and bas 
no référence to state action. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dig. §§ 726, 
727 ; Dec. Dlg. § 251.*] 

2. Cabriebs (§ 12*)— State Régulation of Charges — Validity of Statute. 

The provision of Act Md. April 11, 1910 (Laws 1910, e. 200), relating 
to the Washington, Potomac & Chesapeaivc Railroad Company, that "the 
frelght charged for hauling articles of freigbt over said railroad, whetb- 
er in bulk or parcels, shall in no case be greater tban flfty per cent. 
above the published schedule of the Pennsylvania Railroad Company for 
hauling freight, eitber in bulk, or parcels for the same distance in the 
State of Maryland," must be beld to mean the published schedule of the 
Pennsylvania in force at the tlme the act was passed, and as so con- 
strued Is valid on its face ; the question whether or not it is unconstitu- 
tional as confiseatory being one of fact. 

[Ed. Note.— For other cases, see Carriers, Cent. -Dig. §§ 7-11, 15-20 ; 
Dec. Dig. § 12.*] 

3. Conswtutional Law (§ 297*) — Railboads (§ 6*)— State Régulation — 

CONSTITUTIONALITY OF STATUTE. 

Complainant railroad compauy owned and operated a railroad in 
Maryland 21 miles long and owned no other property. Its road was op- 
erated Independently and not as a part of any system. It operated one 
mixed train per day each way over its Une, and such service from a 
public standpoint was inconvénient and inadéquate; but the gross earn- 
ings of the company were barely sufflcient to pay operating expenses 
under economical management. By Act Md. April 11, 1910 (Laws 1910, 
c. 200), the State Législature required complainant to run two trains per 
day each way under penalty of not less than $50 for each day it refused 
to comply with such requirement. A compliance with the act would 
hâve cost complainant several thousand dollars per year. Held, that 
such act was unconstltutional and void as deprlving complainant of its 
property without due process of law. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dig. §| 832- 
834; Dec. Dig. § 297;* Railroads, Cent. Dig. | 7; Dec. Dig. § 6.*J 

4. Raileoads (§ 6*) — State Régulations — Consutuiionality of Statute. 

Although a State is given power by its Constitution to amend or repeal 
the charter of railroad companies and may under its police powers reg- 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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nlate their business, it caunot so exercise either power as to deprive a 
Company of its property vvithout compensation. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 7; Dec. Dig. 
§6.*] 
5. CoNSTiTUTiONAL Law (§ 241*)— Equal Peotection or Laws — Excessive 

PENALITES. 

A State statute undertalfing to regulate the business of a railroad Com- 
pany, which fixes penalties for disotjedience of its provisions so excessive 
as to efCectually prevent the company froni resorting to tlie courts to 
test its validity, is unconstitutional as depriving the company of the 
equal protection of the laws. 

[Ed. Note. — For other cases, see Constitutional Lave, Cent. Dig. §§ îOO, 
701 ; Dec. Dig. § 241.*] 

In Equity. Suit by the Washington, Potomac & Chesapeake Rail- 
way Company against W. Hampton Magruder, State's Attorney for 
Prince Georges County, Robert C. Combs, State's Attorney for St. 
Marys County, and Ferdinand C. Cooksey, State's Attorney for 
Charles County, Maryland. On final hearing. Decree for complain- 
ant. 

J. Kemp Bartlett and Edgar Allan Poe, of Baltimore, Md., for 
complainant. 

L. AUison Wilmer, of La Plata, Md., for défendants. 

ROSE, District Judge. Complainant is a Maryland corporation. De- 
fendants are the state's attorneys for the counties of Prince Georges, 
St. Marys, and Charles. The controversy turns upon the validity of 
an act of assembly of Maryland approved April 11, 1910 (Laws 1910, 
c. 200). It requires the Washington, Potomac & Chesapeake Railroad 
Company "or any other Railroad Company by whatsoever name it 
may operate * * * which may operate the track and rolling stock 
of the said Washington, Potomac & Chesapeake Railroad Company" to 
"operate two accommodation trains daily each way (Sunday excepted) 
over its railroad tracks from Mechanicsville in St. Marys coônty to 
Brandywine in Prince Georges county. The first train to leave Me- 
chanicsville in St. Marys county each morning for Brandywine so as 
to connect with trains of the Philadelphia, Baltimore & Washington 
Railroad Company, going north and south, and thence leaving Brandy- 
wine station not later than 9 :30 a. m., and then to leave Mechanicsville 
not later than 12:30 p. m., so as to reach Brandywine station in time 
to connect with the trains of the Philadelphia, Baltimore & Washing- 
ton Railroad Company in the afternoon going north and south, and 
thence returning to Mechanicsville not later than 8 p. m. each day." 

Another section of the act provides : 

"ïhat the freight chargea for hauling articles of freight over said railroad, 
either in bulk or parcels, shall in no case be greater than fifty per cent, 
above the publlshed schedule of the l'eunsylvania Railroad Company for 
hauling freight either in bulk or parcels for the same distance iu the state 
of Maryland." 

Failure to comply with either of the above requirements was made 
a misdemeanor which "shall be punished by a fine of not less than 

•For other cases see Bame topic & § numbëk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fifty dollars for each day" upon which accommodation trains are not 
operated as required by the act, and by a fine "not exceeding fifty dol- 
lars for eâch freight charge made in excess of the freight charge per- 
mitted" by the act. "Said fine or fines to be recovered as other fines 
are now recovered in the state of Maryland against corporations." 

The act by its terms was to go into effect on the Ist of June, 1910. 
Three days before that date the bill of complaint was filed. By it it 
is alleged that the provisions of the act are confiscatory and deprive 
the complainant of its property vi^ithout just compensation or due 
process of law, and deny to it the equal protection of the law in 
violation of the fifth and fourteenth amendments of the Constitution 
of the . United States. 

The bill further alleged that the penalties imposed by the act "will 
become so onerous and enormous before an opportunity is given to 
the complainant to test the constitutionality or validity of the said 
act as to intimidate the complainant * * * from resorting to the 
courts for said purpose," and it is "thereby precluded from the op- 
portunity of access to the courts to test the validity thereof or to re- 
ceive for its rights and property the protection of the law," whereby 
it was said the complainant is "denied equal protection of the law 
and its property is liable to be taken without compensation or due 
process of law." 

The bill set up still another ground for relief. The complainant 
said it was not named in the act by its corporate title. The only cor- 
poration therein mentioned was one which had formerly owned the 
road but had ceased to do so before the act was passed. The com- 
plainant alleged that so much of the act as declared that it should be 
applicable to any railroad which might operate the property formerly 
owned by the corporation named in it was nuU and void under the 
Constitution of Maryland, because the title of the act made no référ- 
ence to this extension of its scope. 

Upon the filing of the bill motions for a temporary restraining or- 
der and for a preliminary injunction were made. The former was 
denied. An early date was set for the hearing of the latter. The re- 
spondents at first filed a plea to the jurisdiction. This they afterwards 
withdrew. There never has been a hearing upon the motion for a 
preliminary injunction. 

On the 29th of June, 1910, respondents in a pétition set forth that 
the issues of fact and law raised by the bill were important and dif- 
ficult. They needed time in which to prépare their case. They said 
that, as such application was made by them, they thought it only rea- 
sonable for the protection of the complainant that a preliminary in- 
junction should be at once issued. Accordingly, on the 6th of July,, 
1910, the complainant's motion for such injunction was granted. 

Section 17 of the "act to create a commerce court," etc. (Act June 
18, 1910, c. 309, 36 Stat. 557), which requires that applications for 
preliminary injunctions to restrain the enforcement of state statutes 
must be heard by the three judges, did not go into effect until Au- 
gust 18, 1910. 

The complainant began taking testimony October 31, 1910. It fin- 
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ished January 4, 1911. Respondents examined their first witness No- 
vember 15, 1911. The case was set for final hearing by the court at 
the call of the equity docket, and such hearing was had on the Ist 
of May, 1912. The slow progress of the cause has in large part 
been due te the fact that the respondents are such solely because they 
are the prosecuting ofJScers of the state for the counties in which the 
complainant's railroad is. 

The laws of the state do net contemplate proceedings of this char- 
acter. They consequently fail to put at the command of the state's 
attorneys any funds or machinery for preparing for the défense of 
such cases. Référence is made to the delay merely because some ex- 
planation is due as to the circumstances under which by an order of 
this court and without an actual hearing the enforcement of an act 
of the General Assembly of Maryland has been restrained for nearly 
two years. 

[1] There is in this case no diversity of citizenship. It is in this 
court because, and solely because, it arises under the Constitution of 
the United States. The allégation of the complainant that the act, 
so far as it is applicable to it, is in contravention of the Constitution 
of Maryland, need not be considered. Complainant may, if it is so 
advised, make that contention in the courts of Maryland. The ob- 
jection that the act or any of its provisions is in conflict with the 
fifth amendinent is without merit. That amendment is a limitation 
upon the fédéral government. It has no référence to state action. 
Twining V. New Jersey, 211 U. S. 78, 29 Sup. Ct. 14, 53 L. Ed. 97. 

The question to be determined is whether the act tries to do what 
the fourteenth amendment says no state may do, viz., deprive the com- 
plainant of its liberty or property without due process of law, or deny 
to the complainant the equal protection of the laws. 

[2] The complainant is by the act required to do one thing. It is 
forbidden to do another. It must run two accommodation trains a 
day. It must not charge for hauling freight more than 50 per cent, 
above the published schedules of the Pennsylvania Railroad Company 
for hauling freight for the same distance in Maryland. Does either 
the requirement or the prohibition transgress the limits prescribed by 
the fourteenth amendment? It will be more convenient to consider 
the prohibition first. 

In the argument at bar both parties apparently assumed that the 
second section of the act was to be construed as if it readi that the 
rates charged by the complainant should not exceed by more than 
50 per cent, "the published schedules of the Pennsylvania Railroad 
Company" in force at the time said charge shall be made "for haul- 
ing freight for the same distance in the state of Maryland." The 
words in italics, of course, are not in the act. If the provision is to 
be construed as if they were contained in it, there cannot be two 
opinions as to its invalidity. No authority is needed to demonstrate 
that the Législature of Maryland cannot delegate to the Pennsylvania 
Railroad Company the right to fîx the freight rates which another 
Company may charge. Such a method of determining the price which 
the complainant may lawfully ask for the transportation it has to sell 
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would lack ail those requirements of notice, opportunity to be heard, 
etc., which are of the essence of due process of law. But is such a 
construction one which must necessarily be put upon the provision 
in question? Would it not be quite as permissible to assume that it 
simply means that the complainant may not exceed by more than 
50 per cent, the freight rates of the Pennsylvania Railroad Company 
shown in its published schedules in force at the time of the passage 
of the actf This construction would seemingly do less violence to 
the natural import of the words used by the Législature than will 
the other. The requirement so interpreted does not necessarily impair 
any constitutional right of the complainant. The Législature might 
hâve itself framed a schedule of freight rates which the complainant 
might not lawf ully exceed. If those rates had been in themselves rea- 
sonable, it would hâve been immaterial what data the introducer of 
the bill or the législative committee to whom it was referred had used 
in making up that schedule. There could hâve been no possible légal 
objection to the use for such purpose of the published rates of the 
Pennsylvania Railroad Company. The Législature had precisely the 
same right to fix the maximum rates by référence to some existing 
schedule as it would hâve had to hâve copied the schedule into the act 
in full. No délégation of législative power would hâve been involved 
either way. 

Congress may not empower a state Législature to create offenses 
against the United States or to fix their punishment. Congress may 
lawfully déclare the criminal law of a state as it exists at the time 
Congress speaks shall be. the law of the United States in force in 
particular portions of thè territory of the United States subject to the 
latter's exclusive criminal jurisdiction. U. S. Criminal Code (Act 
March 4, 1909, c. 321, 35 Stat. 1145 [U. S. Comp. St. Supp. 1911, p. 
1675]) § 289; United States v. Press Pub. Co., 219 U. S. 1, 31 Sup. 
Ct. 212, 55 L. Ed. 65, 21 Ann. Cas. 942. 

The courts are bound to présume that the Législature did not seek 
to do an unconstitutional thing. If the words of an act can reason- 
ably be understood in a sensé which will avoid any conflict with the 
Constitution, they must receive that construction. 

The provision of the act fixing the maximum freight rates which 
may be lawfully charged by the complainant is therefore valid on its 
face. If the rates so fixed are in fact confiscatory, the complainant 
may be entitled to légal relief against them. 

The bill of complaint makes a gênerai charge that such rates are 
confiscatory, or at ail events it uses language from which such a 
charge may be not unreasonably inferred It does not allège any 
facts upon which such charge is based. It oflfered no testimony to 
show that the rates fixed by the act were confiscatory or even un- 
reasonable. It is quite possible that it did not do so solely because 
it, as well as the respondents, assumed that the act meant something 
other than I hâve been constrained to find it does mean. Under such 
circumstances it would not befit a court of equity to preclude the com- 
plainant from subsequently raising the question of the reasonableness 
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of the rates either in this court or before any other tribunal having 
jurisdiction of such controversy. 

Relief to the complainant in this case against the enforcement of 
so much of the act as fixes the freight rates which it may charge at 
not exceediing 50 per cent, above the rates charged by the Pennsyl- 
vania Railroad Company for the same distance in Maryland, as shown 
by the published schedules of that railroad company in force April 
11, 1910, would be refused without préjudice to the right of the com- 
plainant to raise the question of the reasonableness of those rates in 
any subséquent proceeding, were it not for the injustice which migbt 
then resuit to the complainant from the enforcement of the pénal pro- 
visions of the statute. Thèse provisions will be further alluded to and 
discussed in another connection. It is sufficient to say hère that ail 
parties assumed that the act meant something which the court has been 
forced to hold that it does not mean. If it meant what the par- 
ties believed it to mean, it was unconstitutional. Complainant was in 
that event fully entitled to seek relief from the courts. 

Another construction has been put upon it. So construed it may be 
valid. In the two j'cars in which this litigation has lasted the com- 
plainant may hâve frequently disobeyed it. The accumulated. penal- 
ties which might be exacted of the complainant would be ruinons. 
Such a way of penalizing resort to the courts in doubtful cases is a 
déniai of the equal protection of the laws. Ex parte Young, 209 U. 
S. 123, 28 Sup. Ct. 441, 52 h. Ed. 714, 13 L. R. A. (N. S.) 932, 14 
Ann. Cas. 764. 

[3] The more serions controversy relates to the validity of so much 
of the act as requires the complainant to operate not îess than two 
accommodation trains each way each d!ay upon a schedule which will 
insure connections between such trains and the trains run by the Phil- 
adelphia, Baltimore & Washington Railroad Company upon its Pope's 
Creek branch. A somewhat full statement of the facts will make it 
easier to understand the position of the parties with référence to this 
portion of the dispute. 

The complainant's railroad is 21 miles long. It runs from Brandy- 
wine, in Prince Georges county, to Mechanicsville, in St. Marys 
county, a distance of 21 miles. Mechanicsville is a hamlet of about 
a dozen houses. It was not deliberately chosen as a railroad ter- 
minus. The charter of the présent complainant, as did that of each 
of its two or more predecessors, fixed Point Lookout at the mouth of 
the Potom.ac as its southern and eastern terminus. It may be assumed 
that the road stopped at Mechanicsville because the money available 
for building it gave out about the time its construction reached 
that point. The country through which it runs is thinly settled. Me- 
chanicsville is as large as any place along is line, if not larger. A 
well-informed witness estimâtes that the total population which lives 
at any point within two miles of the railroad on either side does not 
exceed 3,000. It is not a growing community. Charles county, in 
which the greater part of its line lies, had fewer inhabitants in 1910 
than it had when the first census was taken 120 years earlier. Wheth- 
er the community has scant railroad facilities because it is thinly peo- 
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pied, or whether it is so thinly peopled because its railroad facilities 
are so scant, is not a question for tiie courts. It is thinly peopled ; 
its railroad accommodations are scant. The only rail connection the 
complainant's road has is at Brandywine. There it joiris the Pope's 
Creek branch of the Philadelphia, Baltimore & Wkshingtoii Railroad 
Company. The last-named company is a subsidiary of the Pennsyl- 
vania Railroad Company. Its line forms a part of thé Pennsylvania 
System. Brandywine is a little less than 51 miles from Baltimore, a 
little more than 40 miles from Washington. Mechanicsville is only 21 
miles from Brandywine. No point on complainant's roadi is therefore 
more than 72 miles from Baltimore or 62 from Washington. Never- 
theless the train schedule on the road is such that any one who wishes 
to go from any of its stations to Washington or Baltimore for any 
purpose which requires him to be in either of the cities during any 
part of the ordinary business day must be away from his home for 
very nearly 48 hours. There is only one train a day each way. It 
is made up of freight and passenger cars. West bound it leaves 
Mechanicsville at 2 :30 in the afternoon. It connects with the Penn- 
sylvania's north-bound train which passes Brandywine at 4:56. A 
passenger bound for Washington will reach his destination at 6:25, 
for Baltimore at 6:50 — in each case after the close of business hours. 
The one eagt-bound train on the complainant's roadl leaves Brandy- 
wine after the arrivai of the Pennsylvania train which is scheduled to 
reach that point at 9 :16 a. m. In order to make that connection, a pas- 
senger would hâve to leave Baltimore at 7 :30 in the morning, Wash- 
ington at 7 :45. That is, a country merchant from Mechanicsville who 
has business in Baltimore gets there after business hours at night. He 
cannot get home the next day unless he leaves before business hours 
the next morning. If he does not he must wait over until the morn- 
ing of the third day. He will then get back home at about noon, or 
nearly 46 hours after he left it. 

The Législature has sought to remedy this state of things by the 
provision now under considération. It requires that the west-bound 
train shall leave Mechanicsville each morning in time to connect with 
trains going north and south at Brandywine. To make that connec- 
tion the train must reach Brandywine as early as 6:34; that is, it 
must leave Mechanicsville about 5 a. m. A passenger who took this 
train would get to Baltimore at 8 :30 a. m., to Washington at 8 :20. 
The act also requires that the complainant shall run an east-bound 
train reaching Mechanicsville not later than 8 p. m. This last-men- 
tioned train would connect at Brandywine with the Pennsylvania train, 
the passengers on which left Baltimore at 4:35 and Washington at 
5 :03. With such a schedule in force a résident of Mechanicsville or 
its neighborhood could leave that station at 5 in the morning, and get 
back at 8 at night, having spent practically ail the business day in 
either Baltimore or Washington. Moreover, thèse trains would enable 
persons living along the line of complainant's road to go by rail to 
La Plata, the county seat of Charles county, spend most of the d^y 
there, and return to their homes the same night. 

This early morning and late afternoon train service was to be in 
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addition to that already maintained by the complaînant. Conditions 
would hâve been little better had it been merely substituted for that 
service. A combination freight and passenger train such as complain- 
ant bas been operating could not hâve made the connections required 
by the act and at the same time hâve served the public convenience. 
When freight cars are to be picked np or dropped off, it takes from 
two to three hours to make the run between Brandywine and Mechan- 
icsville. To make sure that such a train would reach Brandywine on 
time to connect with the train passing there at 6:34 in the morning, 
it would hâve to start not later than 3:30. Such a train could not 
count on getting back to Mechanicsville before 9:30 at night. 

If the convenience which the Législature thought the public should 
hâve was to be provided, it was requisite to require at least the train 
service called for by the act. It is natural that the community through 
which the complainant's road runs should want the service the Légis- 
lature has said it should hâve. There is no question that a require- 
ment that such service shall be furnished is reasonable and even mod- 
est if looked at solely from the standpoint of the public convenience 
and without considération to the effect compliance with it will bave 
upon the coraplainant. The latter says that compliance spells ruin 
to it. It claims that the road without the added service barely pays 
its operating expenses. A sufficient margin is not left to keep up the 
roadbed to a reasonable standard of safety and efficiency. It asserts 
that obédience to the act means an increase of some thousands of dol- 
lars a year in its cost of opération, while its receipts will be but little 
augmented. That is to say, according to it the capital invested in the 
road has long been used in the service of the public without any com- 
pensation to those who furnished it, and that if the train service re- 
quired by the Législature is provided the complainant will hâve to 
pay out some thousands of dollars a year more than it takes in. 

How far are thèse contentions sustained by the testimony in the 
record? The road was built a number of years ago. It has been 
through at least two foreclosures. The record contains what purports 
to be a statement in some détail of its receipts and disbursements 
since July 1, 1900, a date which was apparently shortly after the sale 
made under the first of thèse foreclosures. At that sale the road was 
bought by one Henry W. Watson, a citizen of Pennsylvania. He paid 
something over $90,000 for it. As authorized by the Maryland law, 
he caused it to be incorporated as the Washington, Potomac & Ches- 
apeake Railroad Company. In compliance with those laws he had 
208 shares of its capital stock issued to the state of Maryland, thus 
giving the state the same proportion of the new company's capital 
which it held of the old. The new company issued bonds to him for 
the amount of $100,000. It will be recalled that it has been already 
stated that the original charter of the road called for it to run to 
Point Lookout. It was therefore, when he bought it, an unfinished 
road. The Maryland Code gives to one who purchases such a 
road at a judicial sale 10 years to complète it. The Washington, Poto- 
mac & Chesapeake Railroad Company had a life of a little less than 
10 years. The road was still unfinished when that period approached 
198 F.— 15 
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its end. In order to avoid a forfeiture of its charter, a new fore- 
closure was necessary. During its existence that company had paid 
its operating expenses. Watson, who owned ail thé bonds issued by 
it and and ail the stock, except that held by the state of Mary 1 and 
and the few shares he kept in the names of the company's directors, 
was its président. As such he did some work for it. His salary was 
nominally $3,600 a year. No dividends were ever paidl on its stock, 
no interest on its bonds. Only a portion of his salary was ever paid. 
His total receipts from the road for his personal uses did not aver- 
age over $1,000 a year. As the interest on the bonds had never been 
paid, they were in default, and Watson therefore caused the trustée 
under the mortgage securing them to institute in this court proceed- 
ings for the sale of the property. Such sale was had. Watson again 
became the purchaser. On the 14th of March, 1910, he causedl the 
complainant to be incorporated by the same name as its predecessor, 
except that it is called "railway," while its forerunner was styled 
"railroad." It is not necessary in this case further to discriminate be- 
tween the two companies. They can be more conveniently dealt with 
as if they were one. 

There is no direct évidence as to the présent value of the property 
of complainant used in the service of the public. It says that it never 
has been able to earn anything on the capital invested, and that there- 
fore it makes no différence whether that capital be much or little. 
It contends that if it compiles with the new act of Assembly it will 
hâve to pay out every year to operate and maintain the road more 
than it will receive from it. 

If it is right, the amount of its investment is immaterial. There is 
évidence that Watson paid something over $90,000 for it 12 years ago. 
That was at the rate of about $4,500 à mile. The court may perhaps 
take judicial notice of the fact that it woùld be almost, if not alto- 
gether, impossible to reproduce any kind of standard gauge railroad 
in Maryland equipped with 56-pound rails for less than that sum 
per mile. It is true that between 1900 andi 1910 the physical condition 
of the railroad deteriorated. That Was not because its revenues had 
been diverted to other purposes, but because what was left of its gross 
income after paying its operating expenses was not sufficient properly 
to maintain its tracks and roadbed. Recently the need for extensive 
replacements of rails and reconstruction of culverts, etc., became im- 
perative if trains were to be run at ail. The complainant had no 
funds with which to do this work. The $12,000 needed was borrowed 
from Watson or upon his crédit. 

Respondents suggest that the financial condition of the complain- 
ant may not hâve been and may not be quite as bad as it says it was 
and is. They intimate that Watson, the owner, or one Early, com- 
plainant's manager and man of ail work, may hâve gotten more out 
of the property than thèse gentlemen admit. No évidence has been 
offered to sustain thèse charges or innuendoes. They must be treated 
as unfounded. 

For the purposes of this case it may be assumed that the burden of 
proving not oiily that the complainant spent its revenues upon the 
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Opération and maintenance of its road, but that such expenditures 
were made with reasonable intelligence and economy, rests upon it. 
This burden appears to hâve been sustained. The overhead expendi- 
tures for salary and management seem to hâve been kept within a 
narrow compass. It is not necessary to considier whether the pres- 
ident's nominal salary of $3,600 per annum was or was not excessive. 
It never was paid. The only other person w^ho received anything for 
discharging any administrative or clérical duties was Early. He was 
gênerai manager; he was sole bookkeeper; he made out ail the re- 
ports required by the Interstate Commerce Commission; he was the 
conductor of the only train operated by the railroad. With référence 
to shipments made from stations at which complainant did not main- 
tain a regular station agent, he performed the duties of such agent. 
He acted as express agent. For his services in ail thèse capacities he 
received from $1,500 to $1,600 a year. The other employés of the 
complainant were the necessary train crew and the track repair gang. 
The sums paid its engineer, fireman, brakeman, etc., appear to be mod- 
erate when compared with the average wages paid by railroad com- 
panies to persons filling like positions, as those average wages are 
shown in the volume of statistics published annually by the Interstate 
Commerce Commission. 

There is no serious controversy as to any of the matters of f act thus 
far spoken of, if there be any controversy at ail. Such différence as 
there is between the parties is as to the extra cost which running an 
additional train each day would entail upon the complainant. The lat- 
ter says it will add nearly $1,000 a month to the expense of operating 
the road.' The respondents say that the additional expense would 
be confined to the cost of the additional coal, oil, and waste consumed, 
plus some slight additional wear and tear on the roadbed and rolling 
stock. They seem to think that $200 a month would cover this ex- 
penditure. They contend that the increased receipts resulting from 
supplying this additional train service would offset a large part, if not 
ail, of this added outlay. Complainant says that expérience has shown 
that the additional number of passengers who would use the road if a 
train were added would be small. It shows that during the three sum- 
mer months of each of the years 1906 and 1907 it did operate the train 
now required by the act in controversy. During the corresponding 
months of 1908 and 1909 it ran only one train a day each way. Dur- 
ing thèse three months of the earlier two years it carried in the ag- 
gregate 7,633 passengers ; in the later two years 7,462. The taking off 
of the additional train reduced the aggregate number of passengers 
using the road by 171, or a little over 2 per cent. The trifling effect 
of the increased accommodation in augmenting the use made of the 
road for passenger travel is shown by the f act that each of the period? 
for which the comparison was made included about 155 secular days. 
The total différence in the. number of passengers carried when there 
were two trains and when there was one was, as we hâve seen, only 
171. The added number of passengers who used the road as a resuit 
of doubling the number of trains was about one a day. 

It may well be that passenger travel upon the road has been from 
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other causes tending to increase, and that this tendency to some degree 
offset the réduction resulting f rom the withdrawal of the extra train ; 
but in any event the évidence does not indicate that the complainant 
would get much more revenue if it ran the train the Législature says 
it shall run. 

The différence between the complainant's and the respondents' esti- 
mâtes of what the gross increase of cost of operating an additional 
train vvill be turns on whether the complainant will be able'to run such 
additional train without employing an extra train crew. Complain- 
ant says it cannot. It suggests, if it does not say, that if it could do 
so it would put on the extra train and take its chances of being able 
in some way to pay for it. Until some four years ago it did run two 
trains a day each way during the summer months. It says they never 
paid, but that to run them did not then cost what it would now cost. At 
that time it was possible to operate both the trains with a single crew. 
It contends that after the going into effect in March, 1908, of the act 
of Congress limiting the hours of service of railroad employés it found 
that to run two trains it would hâve to employ a second train crew 
or else violate the law. The cost of a second crew would hâve been 
prohibitory. Since that time it has therefore operated only one train 
a day each way. 

Respondents say that the act in question (chapter 2939, Second Ses- 
sion Fifty-Ninth Congress, 34 Statutes at Large, 1415 [U. S. Comp. 
St. Supp. 1911, p. 1321]), has nothing to do with the matter. They 
base their contention upon several grounds. They say the complain- 
ant is a purely intrastate railroad and that the act has no application 
to it. The complainant's railroad lies wholly within the state of Mary- 
land. It is, however, engaged in interstate commerce, as some of the 
exhibits filed by the respondents show. Cars corne to it on through 
bills of lading f rom places outside the state of Maryland. It receives 
shipments of freight on through bills of lading to be carried to 
places beyond the state. Passengers travel over it on through tickets 
to and from places beyond the bounds of Maryland. 

The purpose of the act is to promote the safety of interstate com- 
merce. It is at least possible that, so long as complainant's road han- 
dles passengers or freight in transportation between places in Mary- 
land and places outside of Maryland, it must conform, in the opéra- 
tion of the trains by which such passengers and freight are trans- 
ported, to the provisions of the act. Baltimore & Ohio R. Co. v. In- 
terstate Commerce Commission, 221 U. S. 612, 31 Sup. Ct. 621, 55 
L. Ed. 878 ; Southern Railway Co. v. United States, 222 U. S. 20, 32 
Sup. Ct. 2, 56 L. Ed. 72; Northern Pacific R. R. v. Washington. 
222 U. S. 375, 32 Sup. Ct. 160, 56 L. Ed. 237; United States v. St. 
Louis Southwestern Ry. Co. of Texas (D. C.) 189 Fed. 954. 

The respondents say that, if the act applies, one crew may run both 
trains without violating any of its provisions, even if it be as- 
sumed that the crew will be on duty, within the meaning of the act, 
for ail the time which will elapse from their taking charge of the train 
in the morning at Mechanicsville until their leaving the train at that 
place at night. They say the train is to leave Mechanicsville about 5 
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o'clock in the morning and is to get back there about 8 at night, which is 
a period of only 15 hours. Complainant says that, in order to start the 
train at 5 o'clock, some of the employés must corne on duty as early as 
4, others not later than 4:30; that after the train reaches Mechanics- 
ville at night some of them must necessarily remain on duty for some 
length of time. Not infrequently there would be delays. That is to 
say, every day some of the crew would be on duty for more than 16 
hours, and when things went a little wrong ail of them would be. 

The act contains a proviso that its provisions shall not apply in any 
case of casualty or unavoidable accident, or the act of God, nor where 
the delay is the resuit of a cause not known to the carrier or its of- 
ficer or agent in charge of such employé at the time said em- 
ployé left a terminal and which could not hâve been foreseen. 
It has been held, however, that that proviso does not exempt 
a railroad company for liability for delays resulting from things 
of common occurrence, such as hot boxes, engines getting out 
of order, coal being bad, etc. United States v. Kansas City 
Southern Ry. Co. (D. C.) 189 Fed. 471 ; United States v. Denver 
& Rio Grande Southern Ry. Co., 197 Fed. 629, decided May 1, 1912, 
in the U. S. District Court for New Mexico. 

Respondents say that, conceding ail this, still the schedule will not 
require the men to be 16 hours on duty in the aggregate in 24. The 
train crew will apparently hâve nothing particular to do for some 
hours each day while the train is waiting at either Brandywine or 
Mechanicsville. It may be that some of such intervais of rest will 
be long enough, and that they can be used by the men in such man- 
ner as to make it clear that they should not be counted as time on 
duty. United States v. Atchison, Topeka & Santa Fé Ry. Co., 220 
U. S. 37, 31 Sup. Ct. 362, 55 L. Ed. 361 ; United States v. Chicago, 
Milwaukee & Puget Sound Ry. Co., 197 Fed. 624, District Court of 
the United States for the Eastern District of Washington. 

It is not expédient, perhaps not proper, collaterally to pass on ques- 
tions of so much nicety and importance as are suggested by thèse con- 
tentions of the respondents. It is not necessary so to do. Whether 
lawful or not, one train crew can hardly be expected to work day in 
and day out every secular day in the year for such number of hours. 
If such schedules are to be maintained, in the end the complainant 
will doubtless hâve to provide a very nearly complète duplicate crew. 
The additional cost of such train service under such conditions would 
be not less than $500 a month or $6,000 a year. The necessary oper- 
ating and maintenance expenses of the complainant would by approx- 
imately that amount exceed its gross revenue. 

Reduced to its simplest terms, the problem presented for solution 
in this case may be stated thus : A railroad company is the sole owner 
of its own road. It owns nothing else. The road is not a part of any 
larger System either through stock ownership, lease, or otherwise. Ail 
the company's revenue comes from the earnings of the road. Its 
gross receipts barely equal the sums necessarily expended for opéra- 
tion and maintenance. The facilities which it furnishes for passenger 
service are, from the public standpoint, inadéquate and inconvénient. 



230 198 FEDERAL EEPORTEB 

The Législature requires it to add to thèse facihties. The expansé 
of maintaining such additional service would exceed by a number of 
thousands of dollars a year ail the added revenue which would be 
earned by them. If the company obeys, it will every year spend some 
thousands of dollars more than it earns. The Législature says that, 
if it does not obey, it shall be fined $50 a day for every day during 
which those facilities are withheld. Is the act valid ? 

[4] Complainant's charter is by the Constitution of the state sub- 
ject to législative altération or repeal. This pôwer of repeal is ab- 
solute. Missouri Pacific Ry. Co. v. Kansas, 216 U. S. 262, 30 Sup. 
Ct. 330, 54 L. Ed. 472. 

The General Assembly of Maryland might hâve said to the com- 
plainant: "We want you to run two trains a day each way. If you 
do not do it your charter rights are at an end." Had that been said, 
the complainant would hâve had to run the trains or to submit 
to a forfeiture of its charter rights. Such forfeiture, however, would 
hâve left unimpaired its title to its property as distinguished from its 
franchises. Greenwood v. Freight Company, 105 U. S. 13, 26 L. Ed. 
961. 

But the Législature has not required or permitted the complainant 
to choose between obédience and forfeiture. It is not a question of 
the mère phraseology of the act. Any form of words from which it 
could hâve been gathered that the Législature intended that the trains 
shall run or the franchises end would hâve been sufficient. But there 
is nothing in the statute to suggest that such alternative was in the 
législative mind at ail. The act assumes that the complainant can 
obey if it will, and that therefore it shall be made to obey if it will not. 
The courts cannot hold that the act means something which it neither 
says nor implies. 

Being a public service corporation, it may not voluntarily dissolve. 
Acts of 1908, c. 240, § 5L It may not save its property for its stock- 
holders by yielding up its légal life. 

The Législature might hâve required the complainant to run each 
way each day at least one passenger train to which no freight cars 
should be attached. Missouri Pacific Ry. Co. v. Kansas, 216 U. S. 
262, 30 Sup. Ct. 330, 54 L. Ed. 472. 

The power so to legislate may be based upon the right of the Lég- 
islature to require the complainant to do what by its charter it under- 
took to do, or upon the right of the Législature to amend the com- 
plainant's charter, or upon an exercise by the Législature of the police 
power for the protection of the safety and the promotion of the rea- 
sonable comfort of travelers upon complainant's road, or it may rest 
upon .any two of such rights or ail of them. Apparently, however, the 
Législature had no objection to the kind of train which had been in 
use upon complainant's road. In that respect this case is distinguish- 
able from the Missouri Pacific Railroad Company v. Kansas, supra. 

In view of the purpose for which the complainant was chartered, it 
cannot be questioned that the requirement that two trains a day should 
be operated each way would be an amendment germane to the original 
purpose of the corporate grant. 
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Moreover, in vîew of the inconvenience and loss of time which com- 
plainant's présent schedule causes to persons traveling on its road, 
the Législature would hâve had the right, in the exercise of its power 
of régulation of public service corporations and independent of its 
reserved power of charter amendment, to require the complainant to 
run two trains unless such requirement in effect amounted to the con- 
fiscation of complainant's property. 

While, as has been said, the right of charter repeal is absolute, there 
are limits upon the power of amendment. There is nothing illogical 
in this distinction. Indeed, the limitation upon the power of amend- 
ment necessarily follows from the restriction upon the effect of the 
repeai. 

The Législature may for any reason or none repeal a charter. As 
such repeal, however, does not and cannot take from the corporation 
its property, other than its franchises, it follows that such taking can- 
not be accomplished under the guise of a charter amendment. Neither 
under the exercise of the police power or any other ostensible justifica- 
tion can the property of a corporation be taken from it without com- 
pensation. Missouri Pacific Ry. v. Nebraska, 217 U. S. 206, 30 Sup. 
Ct. 461, 54 L. Ed. 727, 18 Ann. Cas. 989. 

It is true that the Législature has the right to require that a public 
service corporation shall furnish a needed and reasonable facility in 
spite of the fact that the f urnishing of such facility will cost the cor- 
poration more than it will bring in. Missouri Pacific Ry. v. Kansas, 
supra ; Atlantic Coast Line R. Co. v. North Carolina Corporation 
Commission, 206 U. S. 1, 27 Sup. Ct. 585, 51 L. Ed. 933, 11 Ann. 
Cas. 398. 

In each of the above cases, however, the corporation concerned 
operated a great System of railroads. In neither did it claim that, if 
the increased accommodation was furnished, its total gross income 
from ail sources would be less than its necessary expenses of opéra- 
tion and maintenance without making any return whatever upon the 
capital invested. Such is complainant's claim. The évidence sustains 
it. To hold that the Législature may not by pénal sanctions compel 
a corporation to use up its capital in the public service is not to re- 
strict any exercise of législative power which can in the end be ef- 
fective. In the long run ail attempts to secure for the public so costly 
a facility must prove futile no matter what the courts do or leave 
undone. If that facility cannot be furnished otherwise than by the ex- 
penditure of the capital invested, sooner or later the exhaustion of 
the corporation's capital will make it impossible for the corporation 
to render any service whatsoever. 

As has already been said, the Législature may at any time repeal 
the complainant's charter conditionally or unconditionally. If condi- 
tionally, the complainant must comply with the condition or yield up 
its charter. When it loses its charter it will still retain its property 
other than its franchises. If législation of the character of that un- 
der considération can be upheld, a public service corporation may be 
forced first to consume ail its property and then hâve its charter taken 
away in the end. 
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[5] The act, moreover, is open to further fatal objection. As did 
the statute declared invalid in Ex parte Young, supra, it in efïect 
seeks to deny to complainanf ail opportunity for judicial review of the 
reasonableness of its provisions. Complainant promptly sought the 
interposition of this court. The slowness with which the case has 
progressed to final hearing has been due in large part to the fact that 
the Législature has not furnished the state officers, who are the re- 
spondents hère, with the facilities, pecuniary and other, which they 
neededin order to présent their case with reasonable speed. What- 
ever the cause of the delay, however, the fact remains that if the act 
be valid, and if the injunction be dissolved, the complainant is liable 
to penalties which by this time will aggregate quite $30,000, or about 
one-third of what the évidence indicates complainant's road is worth. 

In Missouri Pacific Railway Co. v. Kansas, supra, there was no 
attempt upon the part of the state to close the doors of the courts to 
the corporation. The right to seek judicial review was expressly ac- 
corded to it. In the event that the décision was against it, no penalties 
beyond payment of the costs of the litigation were apparently imposed 
upon it. 

The power of the courts to déclare invalid an act of the Législature 
is one which should never be exercised in doubtful cases. The pol- 
icy or the wisdom of the statute is something with which the courts 
hâve no concern. Even when its validity is assailed because it is said 
to take away property without due process of law, or to deny to the 
complainant the equal protection of the laws, it perhaps should not 
be stricken down unless what it does or attempts to do is something 
which the average fair-minded and disinterested man, whether lawyer 
or layman, would, if he knew the facts, feel to be unfair and unjust. 

I am constrained to believe that such men would feel that to fine 
a corporation heavily for not spending more money in serving the public 
than the public will pay for ail the services rendered by the corporation 
is neither f air nor just. Fortunately the conséquences of holding the act 
unconstitutional are not so serions as they once might hâve been. It 
may well be that the complainant can reasonably be required to do 
more for the public either by giving the public lower rates or better 
service. If so, it is no longer necessary to wait for another session 
of the Législature. The Public Service Commission of the state has 
ample power to deal with ail such questions so far as they relate solely 
to intrastate traffic. 

Subject to final review by the courts, if that review be properly 
sought, the Commission may make such orders and régulations as to 
it seems wise and just. 

For the reasons already stated, the preliminary injunction will be 
made permanent. 

In view of the fact that the respondents bave no other interest in 
the matter than that resulting from their duty to enforce the criminal 
laws of the state, no decree for costs will be made against them. 
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MILLER V. UHLMAN et al. 

(District Court, D. Oregon. June 3, 1912.) 

No. 3,571. 

1. Refobmation or Instouments (§ 45*)— Suit in Equity— Sufficiency oï 

Evidence. . ^,. v, j e 

Evidence considered, and lield insufficlent to sustam the burden of 
proof resting on a complalnant to establish mistake or fraud which woiild 
entltle hlm to a reformation of contracts by the terms of wlilch lie bound 
himself jointly with a tenant to sell and deliver to défendants a stated 
quantity of hops each year for flve years, to be ralsed on the leased land 
of whlch complainant was owner. 

[Ed. Note.— For other cases, see Reformation of Instruments, Cent. 
Big. §§ 157-193 ; Dec. Dlg. § 45.* 

Reformation of instruments as dépendent on mutuallty of mistake, see 
note to American Ass'n v. Williams, 93 C. C. A. 10.] 

2. Equitt (§ 199*)— Cross-Bill— JuBisDicTiON or Subject-Matter. 

In a suit by the owner of land which he had leased for a term of 10 
years to reform certain contracts by which he had bound himself jointly 
with his tenant to sell and deliver a stated quantity of hops each year 
for five years, where it appeared that advances by the purchasers were 
made to complalnant to be disbursed by hlm to aid the tenant in raising 
and harvestlng the hops, a portion of which he retained and applied on 
rentals and other indebtedness due from the tenant to him, a cross-bill 
by the tenant for an accounting in respect to such advances is germane 
to the bill, and the court may retain jurisdiction to détermine the dam- 
ages sustalned by the tenant by reason of an alleged wrongful ouster 
from the leased premises. 

[Ed. Note. — For other cases, see Equlty, Cent. Dig. §§ 463, 464; Dec. 
Dig. § 199.*] 

3. Landlobd and Tenant (§ 132*) — Wrongful Dispossession of Tenant. 

A Chinese tenant of a farm under a lease for 10 years whlch contalned 
no provision for forfaiture for nonpayment of rent, nor for termlnatlon 
by notice, but who was forced by a séries of annoyances and intimida- 
tions to leave the premises pursuant to a notice to qult, heia to hâve 
been wrongfuUy ousted, and to be entitled to recover the damages there- 
by sustalned. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. T>is. §§ 
460-^64, 467-469; Dec. Dlg. § 132.*] 

In Equity. Suit by Nicholas Miller against William Uhlman, Wil- 
liam J. Wanmaker, Ferdinand Goebel, and J. M. Kaufman, partners 
under the firm nama of S. & F. Uhlman, and Chin Toy. On final 
hearing, on bill and cross-bill by Chin Toy. Decree for cross-com- 
plainant. 

Thls is a suit instltuted by Nicholas Miller against William Uhlman, Wil- 
liam J. Wanmaker, Ferdinand Goebel, and J. M. Kaufman, eopartuers in 
business under the firm name of S. & F. Uhlman, and Chin Toy, a Chinaman, 
praying for a decree reforming four certain hop contracts, the same having 
been entered into on February 24, 1908, between the complalnant and Chin 
Toy, designated in the contracts as "seller," and S. & F. Uhlman, deslgnated 
as "buyer," whereby the former agreed to produce on certain premises and 
to sell, and the latter agreed to buy, 30,000 pounds of hops for each of the 
years specifled In the respective contracts, namely, 1909, 1910, 1911, and 1912, 
at the stipulated priée of 11 cents per pound. Among other thlngs, it is stlp- 

*For other cases see same topic & % NtTMBBB In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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«lated that the buyer shall advance to the seller, as part payment tinder the 
contract for each year, $200 on or about February 24th, $250 on or about 
May Ist, and $1,350 on or about September Ist, or so mucb thereof as is ac- 
tually requlred for cultlvating, plcking, drylng, and ballng purposes, the bal- 
ance of the payments to be made upon the delivery of the hops. Préviens to 
the exécution of thèse contracts, hamely, on March 8, 1905, Miller, by an 
indenture of lease duly executed, leased to Toy, the Chlnaman, the lands and 
premises upon whlch the hops were to be grovvn for the term of 10 years 
beginnlng April 1, 1905, at a rental of $210 for the first year, and $259, pay- 
able half-yearly, for each and every year thereafter. By a stipulation In the 
lease, it is provided that Toy will erect on said premises two substantial 
houses for drylng hops, and a house for storing the same. The buildings, by 
another stipulation, are to be delivered up by Toy to Miller at the termina- 
tion of the lease. One Charles B. Young guaranteed the falthful performance 
of the ternis of the lease on the part of Toy. Complainant allèges, in etfect, 
that durlng the negotiatlons between M. H. Gilbertson, who was the recog- 
nized agent for S. & F. TJhlman, and Toy for the production and sale of the 
hops, Gilbertson requested that the complainant, Miller, should become dls- 
burslng agent under the contracts, and should recelve and handle ail the 
moneys for the Chinaman, to ward against any misapplication of the funds 
by him, and that thereupon it was agreed between the parties, including 
Toy, that Miller should be the disbursing agent of the défendants S. & F. 
Uhlman, and should receive and handle the money for ïoy, and see to the 
proper application of the same towards the cultivation and harvestlng of said 
hops, for which service Miller was to receive as his rémunération one cent 
per pound which was Included in the contract priée for the hops ; that Gil- 
bertson fraudulently represented to Miller, for the purpose of inducing him 
to sign said hop contracts, that such slgning by him Jointly with Toy would 
be necessary to entitle him to receive, as such disbursing agent, his one cent 
per pound for the hops produced and sold, and positively assured Miller that 
his character In regard to said contracts was that of agent, and not as a 
contracter respectihg the hops ; that, as further inducement for Miller to sign 
such hop contracts, Gilbertson represented that it was necessary for him so 
to do in order to release his rights aga,lnst the hop crops for the rental stlp- 
ulated to be paid by Toy to Miller under the lease for the premises upon 
which the hops were to be grown, and thereby render the said hops free from 
incumbrance to the buyer ; that at the tlhie of the exécution of the hop con- 
tracts Toy gave Miller a writing whereby, in considération of services ren- 
dered and to be rendered in connection with the hop contracts, he agreed to 
pay to Miller one cent per pound for each pound of hops delivered under such 
contracts. It is further alleged that said contracts were never read over to 
or by Miller, and that Gilbertson and Benedict, another agent for S. & F. 
Uhlman, positively assured Miller that by signlng said contracts he was 
signing to constitute himself disbursing agent only, and would not thereby 
render himself in any manner responslble as principal for the production and 
sale of the hops along with Toy, and that Miller, relying upon said repré- 
sentations, and without reading the contracts, was deceived and overreached 
by them, and indueed to exécute the said contracts in ténor as set out in 
the bill. 

Prier to the commencement of this suit, S. & F. Uhlman Instituted an ac- 
tion against Miller for the recovery of damages for his refusai to make de- 
livery of the hops grown on the premises designated in the year 1909 in ac- 
cordance with the terms of the hop contract pertainlng to that year. The 
prayer is for a decree permanently enjoining further prosecution of this 
action, as well as a reformation of the said hop contracts. The défendants 
S. & F. Uhlman centrovert the allégations of the bill, and by a cross-bill set 
up the éxecution of said hop contracts by Miller, the advancement to him of 
the moneys as stlpulated for the production of the 1909 hop crop, and $100 
additional, and the further performance of the terms of said contract on 
their part in ail respects. They aise allège a breach of the contract on the 
part of Miller in his refusai te deliver the hops as stipulated to be delivered 
for that year, namely, 30,000 pounds, for which damages in the sum of $6,100 
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are elairaed and demandée!. General damages in the sum of .?i,fîOO are like- 
wlse demanded for a breach and refusai on the part of Miller to perform the 
contracts for the dellvery of liops in the years 1910, 1911, and 1912, Chin 
Toy has also Interposed a cross-bill, complainiug of Miller, in that he has 
violated his contract of leasing with Toy and wrongfully oiisted him from the 
premises, and he seeks an aecounting with Miller for moneys received by 
the latter under the ternis and stipulations of the hop contrarts and from 
other sources, and not paid to Toy, and for damages for a breach of the said 
contract of leasing, whereby Toy was ousted. On the issues tlnis presented, 
the cause was submitted to the court under the évidence for détermination 
upon the merits. 

Carson & Brown, of Salem, Or,, for complainant. 
Teal, Minor & Winfree, of Portland, Or,, for S. & F. Uhlman. 
John H, Woodward, Jerry E- Bronaugh, and Loyal H', McCarthy, 
ail of Portland, Or., for Chin Toy. 

WOLVERTON, District Jiidge (after stating the facts as above). 
[1] From the testimony it would seem that Chin Toy first broached 
the subject of a contract respecting the production and sale of the 
hops from the premises held under lease by him from Miller to 
George H, Benedict, agent of S. & F. Uhlman, along with Gilbertson, 
who mformed him (Toy) that he should hâve the owner of the prem- 
ises sign with him, Toy, having indicated that Miller would sign 
with him, was told to bring Miller over to Aurora to see Gilbertson, 
and make the necessary arrangements. Miller relates that Gilbertson 
wrote him to come over to Aurora, and that he went in response 
thereto. On his arrivai, a conversation occurred between him and 
Gilbertson, as follows: 

"He said, If I would act as agent between him and the Chlnaman, he 
would give the Chlnaman 10 cents a pound for his hops, although he said he 
had made contracts for 9% of my neighbor Mr, Sears, and I told him that 
I did not care to do it, and he said he would not give the money any other 
way to the Chinaman, that he would make a contract with him to raise the 
hops for 10 cents a pound, and that he would give me 1 cent, and that I 
could make what he owed me in a few years ont of it in that way. Well, 
we talked it over, and I agreed to act as agent in that way, and in a day or 
two he told me to come down to Portland, and that they would try and ar- 
range it, and I did, and they made an arrangement with the Chinaman," 

On being asked what was said and done in Benedict's office in Port- 
land, before signing the contracts, Miller says : 

"I asked Mr, Gilbertson what he wanted me to do, and he said he wanted 
me to release the lien that I had on the crop to make It possible for them 
to get the crop from the Chinaman, and by my signing the contract that the 
money would go through my hands as their agent, that any money that was 
over and above what was furnished the Chinaman would be to my crédit, 
and that I could get some of my indebtedness in that way. If I did not sign 
the lease, that they could not give the Chinaman a contract for 10 cents a 
pound, and, if I would sign it, that I would protect them from the China- 
man, * * * The Chinaman was to get 10 cents a pound, and Mr. Gilbert- 
son said they would give 11 cents, and that I would get 1 cent for acting as 
agent between them. * * * Eleven cents was givèn In order that there 
would be an opportunity to give me'l cent for my services as agent," 

Being asked who was to pay the one cent, he f urther testifies that : 

"Chin Toy or the hops, the quantity of hops. I was to get 1 cent. They 
fixed it so that I should get 1 cent, and they got the Chinaman to pay that 
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when the hops would be received. I was to get 1 cent, and the Chinaman 
10 cents." 

Miller testifies that his duties were to be "to receive the money and 
disburse it for producing the hop crop and to protect them, and to 
see that the Chinaman used the money for raising the hops." He 
further relates that in signing the contracts he never inspected them; 
that Benedict read the matter pertaining to the price they were to pay 
and the time they would receive the hops, and then called for Mil- 
ler's signature; that he (Miller) raised a question as to his responsi- 
bility for the production of the quantity stipulated, and that Benedict 
replied that: 

"It was only a forni that they had prhited, that the company had printed, 
and that it was more red tape than anything else, and that I would not be 
responsible for that at ail. I asked him why he described iny farm, and he 
said it was necessary to do that because the hop yard had not been platted 
and that they could not separate the hop yard, and that they had to take 
the whole farm in order to hâve the hop yard correctly mapped out, or some- 
thing to that effect." 

Witness further says: 

"I was signing the lien that I had away, as I was told that they could not 
make a contract if I did not sign away the mortgage that I had on the crop, 
and by signing it I would allow the Chinaman an opportunity of giving them 
the hops. * * * I (ji(j not read them [the contracts] at ail, and I had 
no glasses at the time. Even if I had, I could not hâve read the print — 
what was printed in it. He called it red tape. He only read the part in re- 
gard to when he would give the money to produce the crop, so mueh in Feb- 
ruary and so much in May, I think it was, and so mueh in the fall to pick 
them. It was understood right along that I was not held responsible for the 
Chinaman at ail, that I was only to be between them and the Chinaman to 
protect them. Mr. Benedict himself laughed at the idea that I was to be 
responsible, living in Woodburn. He said: 'How could we hold you responsi- 
ble? You are not living there at ail.' * * * Gilbertson said the same 
thing. Mr. Gilbertson seemed to be the principal man that was contracting. 
Mr. Benedict was the man, they said, who wrote those contracts. I thought 
there would be one contract, and when they signed them there was five of 
them, and I signed them after he said flnally that it was the purpose to place 
me in position that I would not take any advantage of the Chinaman when 
he had the crop ready to receive, because I held a mortgage, and they said, 
of course, it would always be possible, if the Chinaman did not treat me 
right, that I might crowd him. And that was understood at Aurora, with Mr. 
Gilbertson and myself, that they were working as they claimed for my inter- 
est as he was owing me, and that I could get some o£ my money out of the 
Chinaman year by year." 

Along with this is a supposed admission of Gilbertson to the effect 
that it was thoroughly understood that ail the money to be advanced 
by S. & F. Uhlman was to pass through the hands of Miller. 

Such is the évidence, together with proper inferences to be drawn 
from the way in which the negotiations were consummated and the 
manner of observing the supposed stipulations of the parties, upon 
which the complainant relies for relief, in reforming the hop contracts. 

As against this testimony, both Benedict and Gilbertson testify 
positively and unreservedly that such was not the understanding and 
purpose of the parties in executing the contract ; that the understand- 
ing was none other thàn such as is expressed in détail in the writings 
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tHemselves. Although Miller saw Gilbertson at Aurora, and had 
some discussion about the matter, the final consummation of the con- 
tracts took place in Portland, at the office of Benedict and Gilbertson, 
in the présence of Miller, Benedict, Gilbertson, Toy, and another 
Chinaman. Benedict says that, after the papers were prepared, Mil- 
ler made some sort of objection to signing, but that he was told, if 
he did not sign then, that the deal would not be made. Thereupon a 
discussion was held between Miller and Toy with référence to what 
Toy would pay Miller, and, it being agreed between them that Toy 
should pay one cent per pound upon ail hops delivered under the con- 
tracts, Miller signed the contracts without further question. Bene- 
dict further says that they gave Miller the contract to read, and there 
was some discussion about his responsibility, which he refused to as- 
sume unless the Chinaman would pay him the one cent per pound 
commission. Witness flatly dénies that there was any arrangement 
entertained or entered into to the effect that Miller was to act as the 
agent for S. & F. Uhlman in disbursing the moneys to be paid to 
Toy for producing the hops, or that Miller was so to act as the agent 
of the buyers, or as their agent in any respect. He relates, further, 
that it was understood from the beginning that they were to pay Toy 
11 cents per pound, and not 10 cents, as claimed by Miller, and that 
the 1 cent per pound was to be paid by the Chinaman out of his re- 
ceipts, and not by the buyers, as compensation to Miller over and 
above what Toy was getting. Gilbertson corroborâtes Benedict in 
every respect. Aside from this, Miller, in effect, admitted to Mr. 
Woodward, attorney for Toy, that he and Toy had entered into a 
contract with S. & F. Uhlman for the delivery of 30,000 pounds of 
hops for five years consecutively. 

The question presented at this point is purely one of fact, namely, 
whether complainant has made out a case for the reformation of 
thèse contracts. The burden of proof is with him, and, further, he is 
required to substantiate his contention by clear and convincing tes- 
timony, so that it may appear to a moral certainty that he is right in 
his position. At the outset the contracts stand against the complain- 
ant. Presumptively they were fairly executed, and truly represent 
the ultimate agreement of the parties. This Miller must impeach 
before he can establish his contention. He would avoid them on the 
ground of mistake on his part, coupled with fraud on the part of 
Benedict and Gilbertson in misleading him into the belief that he was 
signing contracts of entirely différent import, his understanding being 
that he was entering into contracts to become a disbursing agent only 
for S. & F. Uhlman, from whom he was to receive his pay, and not 
a joint contractor with the Chinaman, receiving from the latter a con- 
sidération for the liability he was assuming. The two théories are 
very wide apart, and it seems hardly possible that there could hâve 
been any mistake about the effect of the transaction. Beyond the fact 
that Miller is contradicted by two witnesses is the fact attending the 
transaction of Toy giving to Miller directly a stipulation to pay him 
1 cent per pound for each pound of hops delivered, in considération 
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of services rendered and to be rendered in connection with the hop 
contracts, from which the clear inference is that Toy was to receive 
the 11 cents per pound, and that out of it he, not S. & F- Uhlman, 
was to pay Miller. The relations of Toy to Miller in previous busi- 
ness transactions hâve a bearing upon the question. Toy was a renter 
from Miller, and was obligated to pay him the stipulated rentals. Toy 
was also supposed to be indebted to Miller, and the latter held a chat- 
tel mortgage as security, so it was to his interest that Toy should be 
able to dispose of his hops, and at the same time that Miller should 
be put into a position to handle the proceeds. He would thus be the 
better enabled to obtain both his rentals and the debt due him from 
Toy. Miller's management of the moneys paid to him indicated a pur- 
pose of securing himself rather than of acting merely as disbursing 
agent for the buyers, for he withheld advances from Toy when they 
were needed for cultivation and for meeting other expenses in pro- 
ducing the crops. 

The évidence, taken ail together, with the circumstances and condi- 
tions attending the transaction and the manner in which Miller treated 
the contractual relations, indicates to my mind quite clearly that the 
contracts themselves voice the real understanding between the parties. 
At any rate, it is beyond cavil that Miller bas failed to make out his 
contention by a prépondérance of évidence so as to entitle him to a 
reformation of the contracts. The prépondérance is clearly the other 
way, and hence he cannot recover upon his theory of the case. I 
hâve cited no authorities, because the facts détermine the controversy. 

S. & F. Uhlman interposed a cross-bill along with their answer, 
setting up a breach on the part of Miller of the contract for the year 
1909, in failure to deliver the 30,000 pounds of hops stipulated for 
in the contract, and praying damages therefor. Although a breach 
is suggested, and a tender alleged of the balance due on the contract 
price of the hops, the controversy pertaining thereto, if it was ever 
intended to be insisted upon, seems to hâve been lost sight of. At 
least, it is not now seriously pressed by either party. The bill of com- 
plaint should therefore be dismissed, and the défendants S. & F. 
Uhlman remitted to their action at law touching, any damages they 
may hâve suffered by reason of the alleged breach. 

[2] This brings us to the cross-bill of Chin Toy. It îs urged that 
this bill should be dismissed, because, first, it is not germane to the 
main suit, and, second, it is not based upon équitable grounds. The 
cardinal purpose of the main suit is to reform the hop contracts. 
Whether the hop contracts are to be reformed or not, there is in- 
volved a fiduciary relationship between Miller and Toy, because the 
money advanced for the growing of the hops was to pass through 
Miller's hands, and the final payment for the crop was to be made to 
him, so that he, in a sensé, became the financial agent for Toy in re- 
lation to thèse hop contracts. Miller as complainant bas also set up 
the lease between himself and Toy, and claims that Toy abandoned it. 
This Toy dénies, and allèges that he was wrongfuUy ousted from 
the premises covered by the lease. Thus is injected into the record 
the controversy about the lease. Toy's cross-bill sets forth the mat- 
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ters proper for an accounting between him and Miller, which ap- 
peals to the jurisdiction of equity, and the matter alleged touching 
the lease is responsive to the bill of complaint, so that the cause as- 
serted by the cross-bill would seem to be both germane to the prin- 
cipal case and équitable in its nature. True, the question of dam- 
ages arising from a wrongful ouster of Toy from his lease is properly 
the subject for an action at law, but the court of equity having ju- 
risdiction for the accounting will retain jurisdiction to détermine 
the amount of damages resulting from the ouster, especially as the 
accounting involves the rentals growing out of the leasing. 

Complainant Miller, answering Toy's demand for an accounting, 
sets out by an exhibit designated "A" an account for rent claimed 
to be due upon the lease. He claims crédit for the rent beginning 
with the exécution of the lease and extending to April 1, 1909, ag- 
gregating with interest charges $1,301.56. Against this he gives 
Toy crédit for payment by cash, $209.50, leaving a balance due Mil- 
ler of $1,092.06. Exhibit B is a statement of the gênerai account 
between Miller and Toy. The statement is really divided into four 
distinct statements or sections. The first runs from March 31, 1906, 
to and inclusive of November 24th, last item appearing. By this 
account Miller charges Toy in the aggregate of the items set out 
with $2,689.42, and crédits him with $2,125, leaving a balance due 
Miller of $564.42. The second statement comprises two items of 
charge against Toy, namely, September 1, 1907, $500, and Decem- 
ber 31st checks $295, aggregating $795. Against this there is no 
crédit. The third statement begins with April 6, 1908, and ends with 
December, within which time Toy is charged with $2,031.23, and is 
given crédit for $2,677.50, showing a balance in his favor in the sum 
of $646.27. The fourth simply consists of a charge for $100, money 
advanced March 27, 1909. Against this there is no crédit. Miller's 
balance of claim in the accounting against Toy, after deducting the 
crédit of $646.27, is $1,905.21. 

A great deal of testimony has been taken respecting thèse ac- 
counts; the many items thereof having been gone into with infinité 
détail. In the course of Miller's examination as a witness in his own 
behalf, a receipt signed by him for the sum of $396.50, bearing date 
March 13, 1907, was introducedl, which purports to be "in full of 
ail claims and rent due April lst/07, except potato a/c." Miller 
afterwards explains that this receipt did not include the notes. But 
in this he is evidently mistaken. The notes given by Toy to Miller 
prior to the date of this receipt were one for $700. of date April 17, 
1906, and one for $220, of date November 17, 1906. On Decem- 
ber 7, 1908, Miller rendered a statement to Toy of the latter's indebt- 
edness to him, aggregating $1,449.23, in which the item of the $700 
note does not appear. Toy testifies that he paid the $220 note, in 
which testimony I think him worthy of crédit. This receipt, there- 
fore, affords a landmark along the way, and one that must be relied 
upon. It disposes of the rent account falling due April 1, 1907, and 
ail items prior thereto, and the entire first section of statement "B" 
of Miller's account. The parties must start even again from the date 
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of April 1, 1907, except that Toy owed Miller for 45 sacks of po- 
tatoes, which the évidence shows were worth $1 per sack. The 
section of the account (Exhibit B), pertaining to 1907, consists of 
the two items only as above indicated. The note, however, was giv- 
en for future advances, and the $295 represents such advances. 
Both the note and thèse advances are chargedi to Toy, which, of 
course, is faulty bookkeeping. Miller, however, did some work for 
Toy, which he says amounted to $265.95, and besides he furnished 
Toy with some kiln cloth and paid insurance on the hops, which, 
together with the labor account and checks, amounted to $581. This 
therefore is the correct amount with which Toy should be charged 
in account for the year 1907. This year was an unprofitable one for 
Toy, as the hop crop molded on the vines, and but few hops were 
gathered. The section of the account (Exhibit B) comprising the 
year 1908, counsel for Toy admit is not open to criticism. For this 
year Toy is entitled to a crédit balance of $646.27. For the year 
1909 the charge of $100 against Toy is unjust, as the funds were 
expended in cultivation of the crop that year, of which Miller got 
the benefit. 

Now, to return to the rent account. Toy paid the rent falling due 
September 1, 1907. This is evidenced by a deposit tag showing the 
amount deposited to the crédit of Miller in the Bank of Woodburn. 
This would leave due Miller ail the rent for 1908 and the half yearly 
rent due April 1, 1909, amounting to $388.50. On or about Feb- 
ruary 26, 1909, Miller served upon Chin Toy a notice to quit and 
vacate the premises held under the lease, which notice purports to 
bave been given and served for the reason that Toy failed to pay the 
rent due and unpaid on September 1, 1908, specified as $259. Toy 
left the premises on April 5, 1909; the half yearly rent having ac- 
crued. Toy is therefore properly chargeable with that item. So 
that, summing up, Chin Toy, in account with Miller, should be 
charged : 

With balance for 1907 $581.00 

With rent unpaia 388.50 

Total $089.50 

On the other side he is entitled to crédit : 
By balance for the year 1908 646.2T 

Leavlng due Miller on the final nccounting $322.23 

To which should be addedi the value of the 
45 sacks of potatoes, at $1.00 per sack 45.00 

Making a total of ; $307.23 

[3] Further than this Chin Toy claims damages by reason of 
having been ousted from the premises held under the lease and forced 
to abandon the lease. Respecting this issue, the first matter to be 
determined is whether Toy was wrongfully ousted. About the issue 
there need be but little said. That notice to quit bearing date Febru- 
ary 26, 1909, was served upon Toy, is admitted, and that Toy aban- 
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doned the premises in response thereto is a fact hardly to be dis- 
putée. Toy relates that Miller's son asked him to give him half of 
the farm, meaning the hop fields, and Toy retused, and he assigns 
that as a reason for a good deal of his trouble with Miller. Tom 
Miller's son, at one time, Toy says, "tried to shoot the fence up, 
which scared Toy. It is évident that Toy sufifered great annoyance 
at the handte of Miller in the way of withholding the advances Tiade 
on the hop contracts, when Toy needed them for paying expenses of 
cultivation. The last instance which is definite and spécifie is, when 
S. & F. Uhlman made the first advance payment of $200 for the 
year 1909, Miller withheld this from Toy when he needed it badly, 
and in the end Toy was able to obtain only $100, after an action had 
been threatened. Following thèse différences, Miller served upon 
Toy the notice to quit for nonpayment of the rent for 1908, and Toy 
was forced, as he thought, to surrendfer the premises and give up his 
lease. Miller seeks to ameliorate the effect of the notice by saying 
he did not mean to force Toy off the place. His language is : 

"I gave him notice. I tliought it might keep him quiet so lie would not 
botber me so much, and afterward I gave him the money, and treated him as 
I always had. I waived that notice. I do not know whether he uiiderstood it 
or not, but I waived it. I did not vvant him to bother me, and I thought it 
might lieep him quiet." 

By référence to the lease, it will be seen that there is no stipula- 
tion for forfeiture for nonpayment of rent, and the lease gave no 
authority for serving the notice to quit. The notice, however, had its 
effect, and Toy quit the premises, not to return. I am convinced 
that it was the deîiberate purpose of Miller to force Toy to leave the 
premises and abandon his lease, and that Toy was forced to leave 
by a séries of annoyances and intimidations. The Chinaman, being 
naturally timid, was so wrought upon that he was afraid to continue 
in the possession to which he was rightfully entitled. 

Damiges are claimed for the value of the unexpired term of the 
lease. ?rom the proofs it cannot be seriously urged that the un- 
expired term has any value. A number of witnesses hâve testified 
that it costs from 10 to 11 cents per pound to produce hops and put 
them in the baie ready for market, and some say this is so exclu- 
sive of the rent charges. I am surprised at the testimony, as it 
:;eems strange that growers are willing to enter into contracts for the 
production of hops at from 9 to 11 cents per pound when they can- 
not be grown at a profit at those figures; but, notwithstanding, the 
absolute weight of the testimony is that way. Considering this tes- 
timony, along with the uncertainty of the crops, I cannot say that the 
unexpired term is of any certain value whatever. However, it has 
been shown very clearly that Toy expended $1,820 for hophouses 
and buildings, which are annexed to the soil and hâve become per- 
manent improvements. Thèse revert under the lease to the owner 
of the land, and become his property. Toy has had the use of thèse 
bouses for four years of his term, but is being deprived of their 
use for six years. It is équitable that he should recover from Miller 
the relative expenditure according to the length of the remainder o£ 
1S8 F.— 16 
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the term, which is six-tenths of the whole, or $1,092. Deducting 
therefrom the amount due Miller on the accounting, namely, $367.- 
23, leaves Toy entitled to recovery against Miller in the sum of $724.- 
77, and such will be the decree of the court Miller must be taxed 
with the costs of the suit. 



EMERT, BIED, THAÏER REALTY CO. v. UNIÏEU STATES. 

(District Court, W. D. Missouri, W. D. July 27, 1912.) 

No. 3,821. 

1. Intebnal Revenue (§ 38*) — Eecoveky of Taxes Paid. 

Under Act Cong. March 3, 1SS7, c. 359, 24 St 505 (U. S. Cornp. St 
1901, p. 752), as amended by Act Marcti 3, 1911, c. 231, subc. 2, § 24, par. 
20, and subc. 14, § 297, par. 7, 36 Stat. 10S7, 116S (U. S. Cornp, St. Supp. 
1911, pp. 138, 245), autliorizing sults in the district court against tlie 
United States founded on any law of Congress, a suit to recover taxes 
alleged to hâve been wrongfully assessed and collected under the Cor- 
poration Tax Law may be brought direetly against the United States, 
Instead of beiug brought against the collecter of Internai revenue. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 83, 84; 
Dec. Dig. § 38.*] 

2. Intebnal Revenue (§ 9*) — Corporation Excise Tax — Ijabilitt. 

Under Corporation Tax Law (Act August 5, 1909, c. 6, 36 Stat. 112 
[U. S. Comp. St. Supp. 1911, p. 94GJ) § 38, imposlng a tax on every cor- 
poration organized for profit and having a capital stoclc represented by 
shares with respect to the oarrylng on or doing business by the corpora- 
tion, a corporation to be sub.lect to the tax must be organized for the 
purpose of doing business, and, in addition, must be actually engaged In 
that business. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28; 
Dec. Dig. § 9.*] 

3. Intebnal Revenue (§ 9*)— Corporation Excise Tax — Liability. 

Under Corporation Tax Law (Act August 5, 1909, c. 6, 36 Stat 112 
[U. S. Cornp. St. Supp. 1911, p. 946]) § 38, providlng that every corpora- 
tion organized for profit and having a capital stocli represented by shares 
shall be subject to a spécial excise tax with respect to the carrying on 
or doing business by the corporation, a corporation, organized solely for 
the purpose of taklng over and holding the reàl estate and leasehold 
Interests owned by a dry goods corporation, leasing such property to the 
dry goods corporation, collectlng the rents and distrlbuting them among 
Its stockholders, and which has actually executed a long term lease of 
such property to the dry goods corporation and surrendered the manage- 
ment and control thereof, Is not subject to the tax, although it was or- 
ganized under a provision of law relative to the organization of business 
and manufacturing corporations for profit, since, even though a corpora- 
tion be deemed to hâve organized for business purposes, If It abstains 
from doing business, it is not subject to the tax, 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §| 13-28; 
Dec. Dig. I 9.»] 

4. Intebnal Revenue (§ 6*) — Direct Tax — Corporations. 

Where property owned by a corporation could not be direetly taxed 
if owned by an individual, it cannot be so taxed solely by virtue of its 
corporate ownership. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. § 7; 
Dec. Dig. § 6.*] 

•For other cases see same topic £ § ncmeek In Dec. A A&. J)ig3. 1907 to date. f:. Rep'r Indexes 
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5. iNTEBrjAL Revenue (§ 6*) — Dikect ïax — Rents and Incojie. 

Taxes on real estate being direct taxes, taxes on the rents or Income 
thereof are also direct taxes. 

[Ed. Note. — For otlier cases, see Internai Revenue, Cent. Dig. § 7 ; 
Oec. Dig. § 6.*] 

In Equity. Suit by the Emery, Bird, Thayer Realty Company 
against the United States of America. Judgment for plaintiff. 

This is a suit by plaintiff against the United States under the act of Con- 
gress approved March 3, 1887, commonly known as the "Tuclier Act," to 
recover certain sums paid by plaintilï, under protest, to C. G. Burton, col- 
leetor of the Sixth internai revenue collection district of Missouri, at Kansas 
City, assessed under the corporations spécial excise tax law, approved August 
5, 1909. The défendant contesta the suit upon the grounds; First, because 
the cause of action arises out of the administration of the internai revenue 
laws of the United States, and thls court is without jurlsdiction to eonsider 
the subject-matter thereof ; that plaintiff has brought thls suit against the 
vvrong party, and should hâve brought it against the colleotor of internai 
revenue for the Sixth district for Missouri; second, because, in any event, 
the plaintiff is a corporation organized for profit, and is doing business in 
the corporate eapacity within the true intent and meaning of the act of 
August 5, 1909, and hence is liable for the tax assessed and coUected. 

The spécifie iindings of fact and conclusions of law required by statute 
to be set forth are as foUows: 

Findings of Fact. 

Plaintiff is a corporation organized on the 14th day of January, 1908, under 
the laws of the state of Missouri in such cases made and providèd, and 
having its principal office and place of business and résidence at Kansas City, 
in the county of .lackson, and state of Missouri, in the Western Division of 
the Western District of Missouri. 

The purposes for which plaintiff was organized, as set forth in its articles 
of association are as follows, to wit: 

"Seventh. That the purposes for which this corporation is formed are the 
folio wing, to wit: 

"U) To acquire and hold the title to lots 'H,' 'I,' 'J,' and 'K' in block 
twenty-three (23) in McGee's addition to the eity of Kansas (now Kansas 
City), Missouri, and to acquire and hold the leasehold interest of the Em- 
ery, Bird, Thayer Ury Goods Company in the following described real estate 
situate in Kansas City, Missouri, to wit: The south thirty-two (32) feet of 
lot numbered forty-nine (49) in Swope's addition to the city of Kansas (now 
Kansas City) ; also ail of lots numbered forty-eiglit (48), forty-seven (47) seven- 
ty-six (T6), seventy-seven (77) and seventy-eight (78) in said addition, except 
that portion of said lots forty-seven (47), forty-eight (48) and forty-nine (49) 
heretofore condemned for the purpose of widening Walnut street. Also a strip 
of land described as follows: Beginning at the southwest corner of said lot 
numbered seventy-eight (78) ; running thence north oh a line parallel to the 
west line of Grand avenue in said city one hundred and twenty-eight (128) 
feet to a point in the west line of said lot numbered seventy-six (76) ; thence 
west sixteen and one-half (16Vi) feet more or less to the east line of said 
lot numbered forty-nine (49) ; thence south on a line parallel to the east 
line of Walnut street in said city one hundred twenty-eight (128) feet more 
or less to the southeast corner of said lot numbered forty-seven (47) ; thence 
east sixteen and one-half (161/2) feet more or less to the place of beginning. 
Said last mentioned strip of land having formerly been the south one hundred 
twenty-eight (128) feet of the alley running north and south through the 
block in said Swope's addition, bounded on the north by Tenth street, on the 
east by Grand avenue, on the south by Eleventh street and on the west by 
Walnut street, said portion of said alley comprised in the boundaries of said 
strip aforesald having been by the order and decree of the county court of 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sald Jackson county, made and entered May eth, 1889, yacated as such. Sald 
leasehold Interest belng the unexpired term of a lease of said last described 
premises from John Qulncy Adams, Moses Williams, Charles E. Ootting, 
William MInot, Jr., and Lawrence Minot, trustées of the Boston Ground 
Kent Trust to the Merchants' Building Association, a corporation, sald 
lease being dated the llth day of April, 1890, and recorded on the 22d day 
of April, 1890, In the office of the recorder of deeds of Jackson county, at 
Kansas City, Missouri, in book B 423 at pages 184 and following, together 
with ail the buildings and improvements situated upon ail of said real es- 
tate and constituting a part thereof. And also to aequire and hold the 
leasehold interest of the Euiery, BIrd, Thayer Dry Goods Company in the 
following described real esta te situated in Kansas City, Jackson county, 
Missouri, to wit: Lot numbered seventy-five (75) in Swope's addition to the 
City of Kansas (now Kansas City) Missouri. Said leasehold interest being 
the unexpired term of a lease of said last described premises from Mary 
S. Dickerson to said Emery, Bird, Thayer Dry Goods Company dated the 
flrst day of March, 1905, and recorded on the 4th day of March, 1905, in 
said office of the recorder of deeds of said Jackson county, Missouri, at 
Kansas City, in book B 961 at page 22, as amended by an agreement be- 
tween said Mary B. Dickerson and said Bmery, Bird, Thayer Dry Goods 
Company, dated the 14th day of March, 1905, and recorded in said office of 
said recorder of deeds on the 9th day of January, 1908, in book B 1107 at 
]>age oOl, and as agaln amended and extended by another agreement between 
said Mary S. Dickerson and sald Emery, Bird, Thayer Dry Goods Company, 
dated the lOth day of April, 1905, and recorded in said office of said recorder 
of deeds on the 9th day of January, 1908, in book B 1154 at page 66. And also 
to aequire and hold the leasehold interest of said Emery, Bird, Thayer Dry 
Goods Company in said last described real estate under and by virtue of a 
certain other lease thereof to it from said Mary S. Dickerson dated, the 
7th day of October, 1907, and recorded in said office of said recorder of 
deeds on the 9th day of January, 1908, in book B 1108 at page 450. 

"(2) To carry out and perform ail the terms, provisions, covenants and 
agreements contaiued in said leases mentioned in paragraph '1' aforesaid, 
to he kept, carried out and performed by the lessee and, its successors and 
assigns, and for this purpose to make such contracts, to do such aets and 
Incur such indebtedness as may be necessary and proper therefor; to en- 
force the performance of ail the terms, provisions, covenants and agree- 
ments of said leases to be kept, carried out and performed by the lessors 
therein and their successors and assigns, and for thls purpose to make such 
contracts, to do such acts and institute and prosecute such suita as may 
be necessary and proper therefor. 

"(3) To lease the property described in paragraph T aforesaid and every 
part thereof to the Emery, Bird, Thajer Dry Goods Company for such time, 
upon such terms and for such rental as may be from time to time mutually 
agreed upon, provided, however, that any such lease shall be made upon 
such terms and, for such rentals as wUl produce for the benefit of the 
stockholders of this corporation a net dividend upon the entire capital 
stock of this corporation of at least six per cent, per annum, free and clear 
of ail costs, charges and expenses of every kind whatsoever. 

"(4) To sell, asslgn, transfer and convey the property described in para- 
graph T as aforesaid, and every and any part thereof, at such times, to 
such persons and on such terms and at such priées as may be from time 
to time determlned by an affirmative vote of not less than two-thirds of 
the entire capital stock of this corporation, cast at a stockholders' meeting 
legally held." 

At the time of the organlzation and Incorporation of plaintiff, as afore- 
said, a certain other corporation, to wit, Emery, Bird, Thayer Dry Goods 
Company, was the owner of and in possession of the real estate, leasehold 
Interests, buildings, and improvements and ail the property, described in said 
articles of association of plaintiff, and set out as aforesaid. Said Emery, 
Bird, Thayer Dry Goods Company was and still is a corporation organized 
under the laws of the state of Missouri, and Uaving its office and principal 
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place of business at said Kansas City, Mo., and engaged in tlie business of 
buying and, selling goods, wares, and merchandise in its department store 
in said Kansas City, and at ttie time of the incorporation of plaintiff was 
using and occupying said property for the purposes of its said business. 

On the Ist day of February, 1908, said Emery, Blrd, Thayer Dry Goods 
Company, in considération of the sum of $1 and other valuable considéra- 
tions to It paid by plaintiff herein, granted, bargained, and sold, conveyed, 
and confirnied unto the plaintiff herein ail its said property, real estate, 
buildings, and improvements, above described, by a warranty deed, a copy 
of which is annexed to and filed with the plaintiff's pétition and marked 
•'Exhîbit B." After the exécution of said warranty deed and conveyance to 
plaintiff of said property by said Emery, Bird, Thayer Dry Goods Company, 
as aforesaid, and on, to wit, the Ist day of February, 1908, plaintiff de- 
mised and let ail of said property, real estate, and improvements unto said 
Emery, Bird, Thayer Dry Goods Company for a term of twenty-flve (25) 
years, beglnning on the Ist day of January, 1908, and endlng on the Ist 
day of January, 1933, at and for the annual rental of $108,000, payable in 
equal quarterly installments on or before the Ist days of January, April, 
.Tuly, and October of each and every year of said term, and for the fur- 
ther considération of the promise and agreement of said Emery, Bird, Thayer 
Dry Goods Company to pay ail the taxes on ail of said premises during the 
continuation of said lease, also to keep ail the buildings on said premises 
fully insured in good and solvent Insurance companies for the use and 
beneflt of the plaintiff and, in its name and also to pay ail the rentals and 
charges falling due on leasehold premises, aforesaid, and to keep and per- 
form ail the obligations and conditions contained in said original leases 
of said premises to be kept and performed by the lessee therein and to 
save harmless plaintiff from ail rentals, charges, and obligations of said 
original leases, a copy of which lease is annexed to and filed with plaintiff's 
pétition, and marked "Exhibit C." 

tJpon the exécution of said lease, said Emery, Bird, Thayer Dry Goods 
Company in pursuanee thereof and therennder entered into the possession 
of ail of said premises so leased to it by plaintiff, and continuously since 
that time hitherto bas been and still is in exclusive possession thereof, per- 
forming ail the terms and obligations of said, lease. Said leasehold In- 
terest under said lease from John Quiney Adams et al., trustées of the Boston 
Ground Rent Trust, to the Merchants' Building Association, mentioned in 
said articles of association of plaintiff, was and is the unexpired portion 
of the term of 99 years, beglnning on the Ist day of April, 1890, as set 
forth in said lease, a copy of which Is annexed to and filed with plaintiff's 
pétition, and marked "Exhibit D." Said leasehold interest, under said lease 
from Mary S. Dickerson, dated March 1, 1905, mentioned in said articles 
of association and under the agreements of modification and extension 
thereof, mentioned therein, was and is the unexpired portion of the term 
of 15 years expirlng on the Ist day of March, 1920, as appears from copies 
of said lease, agreement of modification, and agreement of extension thereof, 
attached to and flled with plaintiff's pétition and marked, respectively, "Ex- 
hibit E," "F," and "G." Said leasehold und^r the lease of said Mary S. 
Dickerson and said Emery, Bird, Thayer Dry Goods Company, mentioned 
in said articles of association under a lease dated the 7th day of October, 
1907, is for a term of 69 years, beglnning on the Ist day of March, 1920. 
and expirlng on the Ist day of March, 1989, as appears from a copy of 
said lease, annexed to and filed with plaintiff's pétition, and marked "Ex- 
hibit E." 

On the 26th day of February, 1910, one C. G. Burton, the collector of 
United States internai revenue for the Slxth district of the state of Mis- 
souri, claiming to act under section 38 of the act of Congress entltled "An 
act to provide revenue, equallze duties and encourage the Industries of the 
United States and for other purposes," approved on the 5th day of August, 
1909, and claiming that plaintiff' was required under the terms of said act 
to make return of Its income for the year 1900, under the penaltles in sai'i 
act provided for its failure therein so to do, required plaintiff to make the 
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return as requlred by said aet and in the (orm provided therefor. Plain- 
tiff did on said 26th day of February, 1910, under protest, make such re- 
turn sliowing its total income for the year 1909 under said lease from it 
to said Emery, Bird, Tbayer Dry Goods Company in the sum of $108,000, 
as aforesaid. By the terms of said protest, plaintiff claimed that it was 
under no légal obligation whatever to make such return or any return 
whatever of its net annual income for the year 1909 or to furnish any of 
the information called for in such return. Plaintiff further claimed) in 
said protest that its entire income was d^rlved solely from the rents of 
land and real estate belonging to it, and that for that spécifie reason, in 
addition to other reasons, it was not required to make any return of its 
said income and in said protest. PlalntifC further claimed that said section 
38 of said aet of Congress (Act Aug. 5, 1909, c. 6, 36 Stat. 112 [U. S. Comp. 
St. Supp. 1911, 946]) was unconstltutional and void, and that its return 
was made under protest and solely for the purpose of avoiding the penalties 
or attempted enforcement of the penalties mentioned in said act. A copy 
of said protest is attached to and flled wlth plalntlff's pétition and, marked 
"Exhibit I." The only income of plaintiff for the year 1909 was said sum 
of $108,000 paid to it by said Emery, Bird, Thayer Dry Goods Company as 
rental of the property, above described, in accordance with the terms of 
said lease from it to said Dry Goods Company. 

On the 6th day of May, 1910, said C. G. Burton, coUector as aforesaid, 
served upon the plaintiff notice of and demand for taxes assessed against 
it on its said income, a copy of which notice and demand is annexed to 
and filed with plaintiff's pétition and marked "Exhibit J." By said notice 
and demand said collector notified plaintiff that it had been assessed upon 
its said return for the year 1909 a tax under said act of Congress in the sum 
of $1,030, and that said tax would become due and payable on or before 
the 30th day 6f June, 1910, and that, unless the same were paid, it would 
become his duty to coUeet the same with a penalty of 5 per eentum addl- 
tional and interest at the rate of 1 per eentum per month. On the 28th 
day of June, 1910, plaintiff paid to said collector the sum of $1,030 in pay- 
ment of said tax, and paid the same under protest and unwillingly and 
because of requirement and demand of said collector aforesaid, and to 
prevent proceedlngs to compel the payment thereof, together with interest 
and penalties, as set forth in said demand of said collector made on said 
6th day of May, 1910, as aforesaid, anc^ at the time of said payment notl- 
fled said collector that it intended to sue for the money thereby paid, that 
said protest was in wrltlng, and a copy thereof is annexed to and flled 
with the pétition of plaintiff, and marked "Exhibit E." 

On the 21st day of February, 1911, said C. G. Burton, collector as afore- 
said, claiming to act under said section. 38 of said act of Congress, and 
clalming that plaintiff was requlred under the terms of said act to make 
return of its income for the year 1910 under the penalties thereln pro- 
vided for its failure thereln so to do, required plaintiff to make a return 
as required by said act and in the form provided therefor. On the 21st 
day of February, 1911, plaintiff did under protest make such return showing 
its total Income for the year 1910 under said lease from it to said Emery, 
Bird, Thayer Dry Goods Company in the sum of $108,000, as aforesaid; 
that by its said protest plaintiff claimed that it was under no légal obligation 
whatever to make such return or any return whatever of its net annual income 
for said year 1910, or to furnish any of the information called for in such re- 
turn, and further claimed that its entire income was derived solely from the 
rents of land and real estate belonging to it, and for that spécifie reason, in 
addition to other reasous, it was not required to make any return of its said 
income, and further claimed that said section of said aet of Congress was 
imconstitutional and vold, and that its said return was made unwillingly 
and under protest and solely for the purpose of avoiding the penalties or 
attempted enforcement of the penalties mentioned in said section 38 of said 
act of Congress, that said protest was in wrlting, and a copy thereof is 
annexed to and filed with plaintiff's pétition, and marked "Exhibit L." The 
only income of plaintiff durlng said year 1910 was said sum of $108,000 re- 
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celved by It as rental from said Emery, Blrd, Tbayer Dry Goods Company 
imcîer said lease to said Dry Goods Conipauy as aforesaid. 

On the day of March, 1911, said C. G. Burton, collector, as afore- 
said, served upon plaintiff a certain notice of and demand for taxes as- 
sessed upon its said return, and thereby notified plaintifC that a spécial ex- 
cise tax uuder tlie provision of said section 38 of said act of Congress, 
amounting to $1,030, had been assessed against it by tlie commissioner of 
internai revenue and transmltted to him for collection, anA that said tax 
was due and payable on or before the 30th day of .lune, 1911, a copy of 
which said notice and demand is annexed to and, flled wlth plaintifC's péti- 
tion and marked "Exhibit M." On the 16th ûay of June, 1911, plaintifl: 
paid to said collector said sum of §1,030 In payuient of said tax, and paid 
the same under protest, and only because of the requirement of said col- 
lector and to prevent proceedings to compel collection togetlier wlth In- 
terest and peualties as provided in said act. At the time of said payment, 
plalntiff deîivered to said collector its written notice of protest to the ef- 
fect that said payment was unwillingly made and under protest, and that 
said tax was illégal, invalid, and improperly assessed, and that said pay- 
ment was made under protest, and only because of the requirements of said 
collector and to prevent proceedings to compel the payment thereof together 
with interest and penalties, and notifled said collector that it Intended to 
sue for the money thereby paid, a copy of which said notice of protest is 
annexed to and filed wlth said plalntiff's pétition, and marked "Exhibit N." 

After the payment of said two sums of §1,030 each aggregating the sum 
of $2,060, as aforesaid, to said collector of internai revenue of tbe United 
States for the Sixth district of Missouri, said collector paid the same over 
to the United States, the défendants In thls suit, who hâve since retaine^i 
and are now retaining the same. Said payments were made by plaintlfC 
unwillingly and on couipulsion and under duress for the purpose of avoid- 
ing the penalties provided by said act of Congress for a failure to pay the 
same, and also for the purpose of preventing said collector from taking steps 
to coUect the same together with Interest and penalties, as provided in said 
act of Congress, aud from proceeding against plaintiff and its property and 
levylng upon its property, and to prevent the collection by said collector 
as he was then and there threatening to do. 

Plaintiff was not, at any time during the years 1909, 1910, and 1911, or 
any of them, and is not now, a corporation dolng business in a corporate 
capacity within the true intent and meaning of said section 38 of said act 
of Congress, aud was not, as a matter of fact, engaged in or doing any busi- 
ness in said years 1909, 1910, and 1911, or any of them, and during said 
years did not in fact act in any corporate capacity, except to hold the usual 
meetings of its stockholders for the élection of directors and the usual meet- 
ings of its directors for the élection of its officers and for the receipt of the 
rentals reserved under said lease from it to said Emery, Bird, ïliayer Dry 
Goods Company of the i)roperty aforesaid, to wlt, said sum of $108,000 yearly 
and the distribution of such rentals as dividends to Its stockholders in ac- 
cordance with its said articles of association. On the 30th day of .lune, 
1911, plaintiff filed wlth said C. G. Burton, collector as aforesaid, in the 
form required and provided by law, and in aceordance with the régulations 
of the Secretary of the Treasury in such cases made and provided, its claim 
for the refund and repayment of said taxes paid by it as aforesaid, whlch 
said clalm was by said collector transmltted and submitted to the commis- 
sioner of Internai revenue, and thereuiion and thereby plaintiff appealed to 
said commissioner of internai revenue for a refund and repayment to it of 
said sum of $2,000, claimed by it to bave been illegally and wrongfuUy col- 
lected from it as aforesaid. On the — — — day of July, 1911, said collector 
refused and rejected said claim and every part thereof, aud refused to re- 
fund said sum of $2,060, or any part thereof, to plaintiff. Plalntiff's suit 
herein was flled on the lOth day of February, 1912, and due service thereof 
had upon the United States district attorney within and for the Western 
district of Jlissouri, aud upon the Attorney General of the United States, 
£LS provided in the acts of Congress in such cases made and provided. 
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, This suit Is brought under thé provisions of the act of Congress approved 
March 3, 1887 (ctiapter 359, 24 Statxites at Large, p. 505), commonly called 
ttie "Tucker Act," as amended. by the provisions of chapter 231, subc. 2, § 24, 
par. 20, and subchapter 14, § 297, par. 7, of the act of Congress entitled "An. 
act to codify, revise and amend the laws relatlng to the judiciary" approved 
March 3, 1911 (36 Statutes at Large, pages 1087, 1168); that this suit is 
brougnt by the piaintiffi against the United States of America, and net against 
the collecter of internai revenue. 

Conclusions of Law. 
Plaintlff was not at any time during the years 1909, 1910, and 1911, or 
any of them, and is not now, a corporation required by the said act of Con- 
gress to malce retum of its income under said act of Congress, and was not 
and is not liable to be assessed or compelled to pay said tax so assessed 
upon and levied against it during said years or any of them. Plaintiff was 
not during the years 1909, 1910, and 1911, or any of them, and is not now, 
doing business in a corporate capacity within the true intent and meaning 
of said section 38 of said act of Congress. Taxes for the years 1909 and 
1910 were illegally assessed against and levied upon plaintiff, and it is en- 
titled to recover the sanie in this suit. 

Smart & Strother, of Kansas City, Mo., for plaintifï. 
Leslie J. Lyons, U. S. Atty., of Kansas City, Mo. 

VAN VALKENBURGH, District Judge (after stating the facts as 
above.) Briefly recapitulated, the questions presented are thèse : First. 
Can the plaintifï bring suit to recover taxes, alleged to hâve been 
wrongfully assessed and coUected under the Corporation Tax Law, 
directly against the United States under the Tucker Act, other re- 
quirements of law having been complied with, or is its remedy against 
the Collecter of Internai Revenue by whom the assessment and col- 
lection were made? Second. The Emery, Bird, Thayer Dry Goods 
Company, a business corporation of Kansas City, Mo., originally was 
the owner of and was in possession of the real estate, leasehold in- 
terests, buildings, and improvements upon and in which its business 
was conducted. On or about February 1, 1908, 18 months before the 
passage of the Corporation Excise Tax Law, it was decided by its 
stockholders and officers to transfer thèse holdings to a corporation 
to be organized under the laws of the state of Missouri as the Emery, 
Bird, Thayer Realty Company, the plaintifï in this action. This cor- 
poration was organized for the spécifie purpose of holding such real 
estate and leasehold interests, buildings, and improvements and of 
leasing the same to the Emery, Bird, Thayer Dry Goods Company, 
and no other, for a long period, the latter company under the lease to 
hâve the entire management and assume ail responsibilities respecting 
such properties. The stockholders of the plaintifï company were to 
be and are substantially identical with those of the Emery, Bird, 
Thayer Dry Goods Company; the only exceptions being members of 
the families of two of the officers of the Dry Goods Company. The 
Realty Company thus holding the title was to retain the single duty 
of collecting the rentals under this lease, and pay the same as div- 
idends to the stockholders. It also possesses under the lease the gên- 
erai power to enforce the terms of that lease and protect its title to 
the property. When the lease expires, if no renewal thereof is made. 
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it may, upon a sufficient vote of the stockhoUers, dispose of the prop- 
erties, and presumably distribute the proceeds to the stockholders. 
This would amount to a hquidation of the affairs of the corporation, 
because no other powers to do business are granted by the charter. 
Under such circumstances, is it a corporation doing business within 
the meaning of the act of August 5 1909, and subject to the excise 
tax therein provided? 

[1] 1. The first question is no longer an open one in this jurisdic- 
tion. The précise question was before the Court of Appeals for this 
circuit in Christie-Street Commission Co. v. United States, 136 Fed. 
326, 69 C. C. A. 464. It was there held: 

"A claim to recover back Internai revenue taxes illegally exacted under 
a niiscon.struction of the war revenue law of 1898 is a elalm founded upon 
a law of Congress, witbin the meaning of the act of March 3, 1887, aud it 
may be enforced by an action directly against the United States under that 
act, after It bas been presented to the eommissioner of internai revenue, 
wbether it bas received his approval or not, and wbether it is an action on 
a contraet or an action sounding in tort." 

In the opinion Judge Sanborn said : 

"The acts of 1855 and 1887 hère under considération mark a ratlonal and 
gratifying advance in civilizalion and public pollcy, and tbey should be lib- 
erally construed to accomplish the benign purpose of their enaetment. The 
theory that a nation or its government should refuse to submit its contro- 
versles with its citizens to the adjudication of impartial tribunals is but the 
fast receding écho of the rule that the king can do no wrong. Tbere are 
few more g'rievous wrongs than the déniai by a nation of a hearing and trial 
of the just claims which its citizens may hâve against it. There is no rea- 
son why a government should not submit its controversies witb its subjects 
to adjudication, or why it should not itself practice that justice vi'hose ad- 
ministration is the great purpose of its existence. Justice demands, and a 
wise public policy requires, that nations should submit themselves to the 
judgments of impartial tribunals, to the entorcement of their contracts and 
to satisfaction of their wrongs as universally as individuals. The décisions 
of the Suprême Court upon the spécifie question before us évidence a con- 
stantly increaslng tendency to adopt this vievv." 

AU the décisions of the Suprême Court of the United States now 
urged by counsel for the government, which hâve any bearing upon 
the matter in dispute, were urged upon the attention of the Circuit 
Court of Appeals by the writer of this opinion, then counsel for the 
United States, and received full considération. To seek a décision 
in conflict with the doctrine announced in Christie-Street Commission 
Co. V. United States, supra, is to ask this court to disregard the de- 
liberate judgment of a superior court of controlling authority. Apart 
from ail other considérations, such a policy would lead to instability 
and endless confusion, and is indefensible from every point of yiew. 
Furthermore, the doctrine announced in that case commends itself to 
my judgment. I am unable to perceive either justice or advantage 
in the procédure upon which the government insists. 

[2, 3] 2. It remains to be considered whether the plaintiff is a cor- 
poration by a proper construction of the act made subject to pay 
annually a spécial excise tax. Section 38 provides : 

"That every corporation * ■* * organized for profit and having a cap- 
ital stock represented by shares * * » organized under the laws of the 
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United States or of any state or terrltory of tlie United States * * * 
shall be subject to pay annually a spécial excise tax with respect to the 
carrying on or doing business by such corporation, * * • équivalent to 
one per centum upon the entire net income over and above five thousand 
dollars reeeived by it from ail sources during sueb year." 

Subject to exceptions enumerated : 

"Second. Such net income shall ie ascertalned by deducting from the gross 
amount of the income of such corporation, * * * reeeived withln the 
year from ail sources, (flrst) ail the ordinary and necessary expenses ac- 
tually paid withln the year out of income in the maintenance and opération 
of its buslpess and properties, ineludlng ail charges such as rentals or fran- 
chise payments, required to be made as a condition to the continued use or 
possession of property." 

This act bas been exhaustively and minutel)' considered and con- 
strued by the Suprême Court o£ the United States in the cases of 
Flint V Stone Tracy Ca, 220 U. S. 107, 31 Sup. Ct. 342, 55 h. Ed. 
389, Ann. Cas. 1912B, 1312, Eliot v. Freeman, 220 U. S. 178, 31 Sup. 
Ct. 360, 55 L,. Ed. 424, and Zonne v. MinneapoHs Svndicate, 220 U. 
S. 187, 31 'Sup. Ct. 361, 55 L. Ed. 428. In the case first cited it was 
held that the tax is imposed upon the doing of business of the char- 
acter described ; that it is business donc in a corporate capacity which 
is the subject-matter of the ta,x imposed in the act under considéra* 
tion; that the requirement to pay such taxes involves the exercise of 
the privilège, to wit, that of doing business in such corporate capacity ; 
that, therefore, the élément of absolute and unavoidable demand is 
lacking. If business is not donc in the manner described in the stat- 
ute, no tax is payable. Thomas v. United States, 192 U. S. 363, 24 
Sup. Ct. 305, 48 L. Ed. 481. On page 171 of 220 U. S., on page 357 
of 31 Sup. Ct., 55 L. Ed. 389, Ann. Cas. 1912B, 1312, it vi^as said: 

"We think it is clear that corporations organized for the purpose of doing 
business, and actualJy engaged in such actlvlties as leasing property, col- 
lecting rents, managing ofllee buildings, making investmeuts of profits, or 
leasing ore lands and collecting royalties, managing wharves, dividing profits, 
and in some cases investing the surplus, are engaged in business withln the 
meaning of this statute, and in the capacity necessary to make such or- 
ganizations subject to the law." 

We gather from this that the corporation subject to the tax must 
be organized for the purpose of doing business, and, in addition there- 
to, must be actually engaged in such activities. The case of Eliot v. 
Freeman involved joint-stock companies not organized under the 
laws of the state. For this reason, it was held that the law did not 
apply. 

A more spécifie considération of the act, as applied to a subject 
such as is now before us, is disclosed in the case of Zonne v. Minne- 
apoHs Syndicale. There the corporation, as was admitted by the 
pleadings, was originally organized for and engaged in the business 
of letting stores and offices in a building owned by it, and collecting 
and receiving rents therefor. Subsequently it demised and let ail of 
the tracts belonging to it to three trustées for the term of 130 years, 
at an annual rental of $61,000, to be paid by said lessees to said cor- 
poration. At that time the corporation caused its articles of incor- 
poration, which had theretofore been those of a corporation organized; 
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for profit, to be so amended as to show that the sole purpose of the 
corporation should be to hold the title to the property subject to the 
lease aforesaid, and, for the convenience of its stockholders, to re- 
ceive, and to distribute among them, from time to time, the rentals 
that accrued under this lease, and the proceeds of any disposition of 
the land. Its sole function then was to collect the rents and distribute 
them as dividends to its stockholders, and ultimately to dispose of the 
property and distribute the proceeds. This is what is actually donc 
by the plaintiff corporation in this case. Défendant contends that 
because its articles of incorporation, which were originally those of a 
corporation organized for profit, hâve not been amended, as was done 
in the Zonne Case, it necessarily remains a corporation organized for 
and engaged in business, and is therefore subject to the tax. In the 
Minneapolis Syndicate Case the court said: 

"As we hâve construed the Corporation Tax I^aw (Fllnt v. Stone Tracy 
Co., supra, at page 107 of 220 U. S., at page 342 of 31 Sup. Ot., 55 L. Ed. 
389, Aiin. Cas. 1912B, 1312), it provides for an excise upon the carrying on 
or dolng of business in a corporate capacity. * * * The corporation in- 
volved in the présent case, as originally organized and ownlng and renting 
an office Building, was dolng business within the meanlng of the statute as 
we hâve construed it. Upon the record now presented we are of opinion 
that the Minneapolis Syndicate, after the démise of the property and reor- 
ganlzation of the corporation, was not engaged in dolng business within 
the meaning of the act. It had wholly parted with control and management 
of the property. Its sole authority was to hold the tltle subject to the lease 
for 130 years, to recelve and distribute the rentals which might accrue un- 
der the terms of the lease, or the proceeds of any sale of the land if it 
should be sold. The corporation had practlcally gone ont of business In 
connection with the property and had disqualifled itself by the terms of 
reorganization from any actlvlty In respect to it. We are of opinion that 
the corporation was not dolng business in such wise as to make it subject 
to the tax imposed by the act of 1909." Zonne v. Minneapolis Syndicate, 
supra, at pages 190, 191, of 220 U. S., at page 362 of 31 Sup. Ct., 55 L. Ed. 
428. 

The only différence between that case and the case at bar which 
could possibly militate to the disadvantage of the plaintiff herein is that 
hère there has been no act of reorganization of the corporation by the 
terms of which it has disqualified itself from any activity in respect 
to the property. But by its lease it has donc so as efïectively as did 
the Minneapolis Syndicate. There the property was leased to trustées 
at a fixed sum and for a long period. In each case the lessor has 
wholly parted with the control and management of the property ; pro- 
vided, of course, the terms of the lease are observed. In the Minne- 
apolis case the corporation was originally engaged in the business of 
letting stores and offices in a building owned by it, but indiscriminately 
to varions tenants after the usual manner of renting such a property. 
Hère, the corporation was specifically organized for the purpose 
merely of holding the title to the property, and of renting it to a spé- 
cifie tenant. I am of opinion that this does not disclose an organiza- 
tion for business purposes as contemplated by the act. True, the cor- 
poration was organized under the chapter relating to business and 
manufacturing corporations, but that is because this is the only chap- 
ter applicable to such a corporate existence. Its purposes may well 
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satisfy the requirements of the Missouri statute, without bringing' 
them within the purview of the act of Congress. The power of ulti- 
mate sale and distribution of proceeds is alike in both cases, as is the 
express or implied power as title holder to enforce the provisions of 
the lease. 

I cannot believe that the act of reorganization and amendment of 
charter was controlling in the Zonne Case. It was présent, and was 
recited as adding additional force to the construction there adopted. 
But, as we hâve seen, two things must concur to render a corporation 
subject to this tax. It must be organized for the purpose of doing^ 
business, and it must be actually engaged in that business. The Min- 
neapolis Syndicate after the démise of the property to the trustées — 
a single tenant — was not engaged in doing business within the mean- 
ing of the act. It had whoUy parted with control and management of 
the property. In this case the ReaUy Company was organized to do 
no more than this, and, in any event, it is not actively engaged in 
doing more. Under the terms of this charter reorganization is un- 
necessary, and, if effected, would only tend to emphasize a situation 
already existing. As stated by the learned district attorney in his 
brief, "plaintiff has arranged its matters in such a satisfactory and 
convenient manner as to relieve it during the period of this présent 
lease from actively participating in the management of the property 
in question and from being annoyed with the usual inconveniences and 
problems that are involved in the management and control of property 
generally." It has, in fact, parted entirely with the management and 
control of this property during the life of the lease. Its charter gives 
it no power to acquire other property, nor to deal in property gen- 
erally. It gives it no power to lease to any one but this single tenant, 
nor to engage in the business of leasing property generally. It gives 
it no power to operate upon the expiration of this lease, in default 
of a renewal, but simply to dispose of the property by sale and dis- 
tribute the proceeds. And even though a corporation be deemed to 
hâve been organized for business purposes, if it abstains from doing 
business, it is not subject to the tax. This entire transaction was com- 
pleted long prior to the enactment of this excise tax law. Its object 
was not to defraud the government of revenue. The Emery, Bird, 
Thayer Dry Goods Company, a corporation, pays excise taxes upon 
the net income of its business. The government is not defrauded of 
its revenue. The net income of the Dry Goods Company is entitled 
to crédit for ail the ordinary and necessary expenses actually paid 
within the year out of income in the maintenance and opération of 
its business and properties, including ail charges such as rentals re- 
quired to be made as a condition to the continued use or possession 
of property. If the title were held otherwise, the Dry Goods Com- 
pany, which is the only active business corporation, would be entitied 
to such a déduction. This is evidently an arrangement merely for 
the sake of convenience in order that the capital of the dry goods 
corporation may not be withdrawn from its business opérations and 
invested in lands, leasehold interests, and appurtenant buildings. The 
stockholders of the Dry Goods Company really own this property. 
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For convenience they hold it through this corporate agency. The 
rental paid is the incarne or return upon this investment. 

[4] Held in the names of the individuals, the property could not be 
directly taxed; held in the corporate name it is taxed, if at ail, only 
by virtue of the form of its ownership. This cannot be donc. 

[5] Taxes on real estate being indisputably direct taxes, taxes on 
the rents or income of real estate are equally direct taxes. Pol- 
lock V. Farmers' Loan & Trust Co., 157 U. S. 429, 15 Sup. Ct. 
673, 39 L. Ed. 759; s. c, 158 U. S. 601, 15 Sup. Ct. 912, 
39 L,. Ed. 1108. The language in thèse opinions "was but a 
statement that a tax which was in itself direct, because imposed 
upon property solely by reason of its ownership, could not be changed 
by affixing to it the qualifications of excise duty." Flint v. Stone 
Tracy Co., supra, at page 149 of 220 U. S., at page 348 of 31 Sup. 
Ct., 55 L. Ed. 389, Ann. Cas. 1912B, 1312. 

I am unable to distinguish this case in principle from that of Zonne 
V. Minneapolis Syndicate, supra, and it follows that the finding and 
judgment must be for the plaintiff. 



DRAINAGE DIST, NO. 19, CAI^1>VVELL COUXTT, MO-, v. CHICAGO, M. 

& ST. P. RY. CO. 

(District Court, W. D. Missouri, W. D. July 2T, 1912.) 

No. 3,783. 

1. Removal of Causes (§ 9*) — SriTS — Drainage 1*roceedings. 

A proceedJng under Rev. St. Mo. 1909, § 5592, authorizing any per- 
son whose lands are alïected by a proposed drain to file exceptions to 
asses.sments for beneflts, and requiring the county court to hear testi- 
mony on the questions made by the exceptions, and authorizing an ap- 
peal from an order of the court, is a suit in the county court, vested by 
Const. Mo. art. 6, § 36, wlth judiclal power, withln the removal statute 
providing that the subject of removal is any suit of a civil nature pend- 
ing in a state court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 27; 
Dec. Dig. § 9.*] 

2. Removal of Causes (§ 48*) — Sepabable Conteoversjes — Assessments in 

Dbainage Districts. 

Under Rev. St. Mo. 1909, § 5583 et seq., providing for the establish- 
ment of drainage districts and the assessinent of beneflts, assessments 
for henefits by a drainage district are separable controversies, and a 
nonresident owner may remove to the fédéral court the controversy 
involving the assessments of beneflts to lis land. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 91; 
Dec. Dig. § 48.* 

Separable controversy as ground for removal of cause to fédéral 
courts, see notes to Robbins v. Ellenbogen, 18 C. C. A. SC ; Meeke v. 
Vallevtown Minerai Co., 35 C. O. A. 155; Pollltz v. Wabash R. Co., 
100 C. C. A. 4.] 

•For other cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Eemoval of Causes (§ 102*)— Remand — Doubtful Cases. 

A motion to remand to a state court will be denied in case the ques- 
tion of the jurisdictlon of the fédéral court is doubtful. 

[Ed. Note.^-For other cases, see Eemoval of Causes, Cent. Dig. §§ 218- 
220, 223, 224; Dec. Dig. § 102.*] 

Proceedings by Drainage District No. 19, Caldwell County, Missouri, 
for assessment of benefits. Motion to remand the proceedings as 
affecting the Chicago, Milwaukee & St. Paul Railway Company denied. 

This case was removed to this court from the county court of Caldwell 
county. It in volves a proceeding for the construction of a drainage ditch in 
Caldwell and Livingston counties, Mo., and the assessment of benefits and 
damages Incidental thereto. The folio wing are the material facts Involved: 

The original proceeding was brought under article 4, c. 41, R. S. Mo. 
1909, vol. 2, p. 1780. It is instituted by pétition, sigued by one or more land- 
owners, flled wlth the clerk of the county court. The court then appoints 
three résident freeholders, as viewers or commissloners, and a compétent 
civil engineer to assist them, to vlew the Une of the proposed ditch or 
improvement, and report by actual view of the premises, along and adjacent 
thereto, whether the proposed Improvement is necessary, practicable, and 
would be of public utility or conducive to the public health, convenience, or 
welfare, and, if se, the best route for the proposed drain. Upon the flling 
of this report, It Is the duty of the court or the clerk thereof. In vacation, 
to flx the time of the hearing of the pétition and the report of the viewers, 
and to give notice therepf by publication. 

Any person interested in the land that will be afCected by the proposed 
improvement may file with the county clerli, on or before the day set for 
the hearing, a written remonstrance against or objection to the same, as 
located, setting forth his grievance, which shall be heard and determined 
by the court. If the court flnd in favor of making the improvement, the 
lands thereafter found to be beneflted thereby shall constitute a drainage 
district, which shall be designated by number, and shall be a body cor- 
porate capable of suing and belng sued. 

Upon such flnding in favor of the Improvement, the county court shall 
make aij order reappointing the formerly appointed viewers and civil en- 
gineer, dîrecting them to go upon the land described, establish the précise 
location thereof, mark the intersections and boundaries of lands, détermine 
the dimensions and form of the proposed ditch, estimate the cost, and make 
a report, profile, and plat of the same; also, a schedule of ail lots and 
lands, and of public and corporate roads that will be beneflted, damaged, 
or condemned by or for the improvement, and the damage or benefit lo 
each tract of 40 acres or less, and make separate estimâtes of the cost of 
location and construction, and apportion the same to each tract In proportion 
to the benefits or damages that may resuit to each ; also, speeify the time 
and manner in which the improvement shall be made and completed. 

Such viewers shall bave the power to condemn the right of way for the 
ditch or other Improvement ; and, wheu damages are allowed persons, thelr 
benefits, if benefited, shall be taken into considération, and their assess- 
ment for benefits shall be reduced by the amôunt of their damages ; and, 
if not benefited, they shall be allowed and paid compensation for their 
damages. 

Upon the filing of the report of the viewers, the county clerk shall im- 
mediately set the hearing of the same for some day of the next regular 
term of the county court. He shall thereupon Issue, in the name of the 
State, a notice, directed, by name, to every person returned by the engineer 
and vievi'ers as the owner of every lot or parcel of land afCected by the 
proposed Improvement or of any interest thereiu; and also to ail others 
who it may in any manner be asoertalned own or hâve any interest in 
such land. 

•For other cases see eame topic & § numbeu In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The court shall then flrst détermine whether notice haa been given, and, 
If, so, It shall examine the report of the englneer and viewers, and If It 
appears to the court that the estimâtes of the cost of location and construc- 
tion and of damages and beneflts to each tract are correct, and that the 
apportionment Is In proportion to the beneflts and damages to each tract, 
and Is In ail things falr and just, It shall approve and conflrm the same. 
Otherwlse, It may amend the report upon the évidence so as to make the 
apportlonments falr and just In proportion to the beneflts and damages, 
and may order a change In location and dimensions, provlded the parties 
Interested shall convey or cause to be conveyed to the drainage district a 
right of way upon the route selected by the court. 

Ail lands beneflted thereby shall be assessed for the construction thereof 
whether the Improvement passes through sald land or not. No assessment 
Bball be made upon any other prlnclple than that of such beneflts derived, 
upon the basis of beneflts accorded by reason of the construction of the 
Improvement and of glvlng an outlet for drainage. 

Any person whose lands are affected by the proposed Improvements may, 
on or before the day set for the hearing by the court, file exceptions to the 
apportionments made by, and to the action of, the viewers upon any claim 
for compensation or damages. The county court may hear testlmony and 
examine wltnesses upon ail questions made by such exceptions, and for 
that purpose may compel the attendance of persons as wltnesses and the 
production of other évidence, and Its décision upon each of the exceptions 
shall be entered of record. Any person may appeal from the order of 
the court, and upon such appeal there may be determined elther or both 
of the foilowlng questions: Flrst, whether compensation has been allowed 
for property approprlated ; and, second, whether proper damages hâve 
been allowed for property prejudiclally afCected by the Improvements. Upon 
perfecting such appeal, and glvlng bond, a transcrlpt of the proceedlngs 
before the county court relating to the land of appellant and Involved in 
the appeal shall be duly certlfied and filed, together wlth ail original papers 
relating to the proceedlngs, In the ofHce of the clerk of the circuit court, 
wlthln 30 days after flllng sald bond. It Is expressly provided that nothlng 
in section 5592 authorizlng such appeal shall be so construed as to au- 
thorlze any appellant to stay the proceedlngs in the county court, or to pre- 
vent progress in the work of constructlng such public dltches, drains, or 
water courses, or other work or Improvement ; but sald county court may 
proeeed wlth sald work, and any subséquent proceedlngs In the circuit court 
shall affect only the rights and Interest of the appellant in property located 
In such drainage district 

The clerk of the circuit court shall docket sald appeal, styllng the ap- 
pellant the plalntlfE and the drainage district the défendant, and the cause 
shall stand for trial and be tried as other appeal cases are tried in the cir- 
cuit court After the trial and Judgment In the circuit court, the clerk of 
that court shaU retain the transcrlpt of the proceedings in the county court 
and retransmit to the county clerk ail of the original papers flled In hls 
office by the county clerk, together wlth a transcrlpt of the proceedlngs had 
in the circuit court, Including a certlfied copy of the findlng or verdict, and 
the judgment of the sald court; the clerk of the circuit court shall also 
certlfy an Itemlzed statement of the cost accrulng on the appeal. After a 
transcrlpt of the proceedlngs had In the circuit court is flled in the office 
of the county clerk, the county court shall cause such entries to be made 
on Its record as may be necessary to give efCect to the judgment of the 
circuit court 

In this case It appears that the proceedlngs had progressed to the point 
where the second set of viewers or commlssloners had made thelr report, 
the day for the hearing of the same had been set, and due notice thereof 
had been gIven. At this point the railway company flled wlth the county 
court Its application for removal, whlch was refused. Thereupon the ap- 
plicant caused a transcrlpt of the proceedings to be filed In this court, as 
provlded by law. The drainage district then flled Its motion to remand, 
and contends: Flrst, that this proceedlng Is not a suit wlthin the meaning 
of the removal statute; second, that it does not présent a separate con- 
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troversy wlthln the meànlng of the removal statnte. In Its pétition for re- 
moval tlie défendant allèges that beneflts amounting to $617.50 hâve been 
Illegally, wrongfully, and improperly assessed against It, and tbat the drain- 
age district proposes tb construet a ditèh along and afross the right of way 
and roadbed of petitioner, to its damage in the sum of' $17,490.' 

ly. R. Kautz, of Kingston, Mo., and Paul D. Kitt, of Chillicothe, 
Mo., for complainant. 
Fred S. Hudson, of Chillicothe, Mo., for défendant 

VAN VALKENBURGH, District Judge (after stating the facts as 
above). The matters hère presented are difficult and perplexing. 
Nevertheless, they involve important rights and interests, and ad- 
dress themselves to the thoughtful considération of the court. Sim- 
ilar questions hâve heretofore been before the national courts, in this 
and other jurisdictions, and bave been variously decided, according 
to the facts and the local laWs specifically involved. This case must 
be determined upon its own facts and the spécial statute under which 
it arises, in accordance with principles now fairly well established. 

In Re City of Chicago (C. C.) 64 Fed. 897, proceedings were insti- 
tuted by the city for making an improvement, pursuant to article 9 
of the act of the Revised Statutes of Illinois relatirig to cities and 
villages. This act provides that the council shall order a pétition filed 
in the county court to assess the cost, after an improvement bas been 
ordered, and estimâtes of the cost hâve been made and approved. 
Thereupon the county court appoints three commissioners, who are 
to ascertain and report (1) the amount of benefits to the city, and (2) 
an assessment of the balance of cost against sucb parcels of land 
as they shall find benéfited in the proportion in which they will be 
severally benéfited. They are to give to owners affected notice by mail 
and publication, and any person interested may file objections. AU 
owners who do not object are defaulted, and assessments confirmed 
against the lots. When the report cornes up for hearing, évidence 
may be introduced by objectors and by the city, and the hearing must 
be conducted as in other cases at law; and a jury détermines whether 
the premises of objectors are assessed more or less than their pro- 
portionate share of the cost, and what amount they should be assessed. 
The court may at any time before final judgment modify, alter, change, 
annul, or confirm any assessment returned, or cause any such assess- 
ment to be recast by the sarne commissioners, or may appoint other 
commissioners for the purpose, and may take any proceedings which 
may be necessary to make a true and just assessment. One judgment 
is entered for ail assessments, but it has the efïect of a several judg- 
ment as to each parcel assessed; and, in case of appeal or writ of 
error by an objector, the judgment is not invalidated, and is not 
delayed, except as to bis assessment. The pétition for removal to the 
Circuit Court for the Northern District of Illinois was presented when 
the matter was before the county court on the commissioners' re- 
port, assessing benefits against a great number of parcels, with numer- 
ous owners (including this objectoir's land), and covering such area as 
the commissioners deemed subject to benefits, and not being confined 
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to abutting property. The order thereupon names only the objecter 
and his parcel of land, evidently intending to retain in the county court 
the other assessments. 

Judge Seaman there held that: 

"Assessment proceedlngs for municipal improvement, belng an exercise 
of the taxing power and an administrative act, do not eonstitute a 'suit,' 
within the provisions for removal of suits to fédéral courts, thoiigh they 
are conducted under judicial forms by a court of gênerai judicial powers." 

Also, that: 

"There is not a separable controversy, as required by the removal statute, 
in an assessment proceeding for municipal improvements, where the court 
which conducts it détermines the district on whieh the assessment shall be 
laid, and therefore who shall be parties, and in a single judgment each 
pièce of property is assessed for an amount bearing the same proportion 
to the full amount to be collected that its beneflts bear to the fuU amount 
of benefits." 

He holds that the "ascertainment of the amount of compensation 
therefore becomes a judicial inquiry when carried to a state court 
by an àppeal from the award of commissioners," and quotes from 
Cooley on Taxation in distinguishing between the exercise of the tax- 
ing power and that of eminent domain. The proceeding before the 
county court was held to be entirely an administrative proceeding, and 
therefore not cognizable by the fédéral court — a court not contemplated 
by the Législature for participation in the assessment. 

In Re Jarnecke Ditch (C. C.) 69 Fed. 161, the pétition was filed 
originally in the circuit court of the county — a court of gênerai juris- 
diction with broad judicial functions. After a filing of pétition by 
landowners, and the location of route and ascertainment of costs by 
drainage commissioners, and the filing of their report in the circuit 
court, any landowners opposed to the drain might file remonstrances 
putting in issue the questions whether the drain will promote public 
health or be of public utility ; whether the scheme is practicable, and 
can be accomplished for the aggregate amount of benefits assessed; 
and whether the assessment of benefits to the lands of the remonstrant 
is too large. Each remonstrant is entitled to file a separate remon- 
strance, and to hâve a separate trial thereof , in which the only parties 
actually concerned in the litigation are the petitioners as plamtiffs 
and himself as défendant. Judge Baker said : 

"This controversy, if tried in the state court, is one triable by and be- 
tween thèse parties, and possesses ail the characteristics of a civil suit. 
The pétition, report, and remonstrance represent controversies involving 
the several Issues or questions above stated. The taking of land for a 
drain, and the flxing of a charge upon other lands for its construction, In- 
volve rights of property or claims thereto capable of pecuniary estimation, 
which are the subjeet of litigation presented by the pétition, report, and 
remonstrances. Such litigation constitutes a suit within the meaning of 
the removal act. 'The term "suit," ' said Mr. Chief Justice Marshall in 
Weston v. City Council, 2 Pet. 449, 464, 7 L. Ed. 481, 'is certainly a very 
comprehensive one, and is understood to apply to any proceeding In a 
court of justice which the law affords htm. The modes of proceeding may 
be varions ; but, if a right is litigated betweeu the parties in a court of 
justice, the proceeding by which the décision of the court is sought is a 
suif And in Upshur County v. Kich, 135 U. S. 4G7-477, 10 Sup. Ct. 651, 

198 F.— 17 
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34 I* Ed. 196, It is said: 'The prlnclple tp be deduced from thèse cases 
Is that a proeeedlng not In a court of justice, but carried on by the execu- 
tive offlcers In the exercise of their property functlons, as in the valuatlon of 
property for the just distribution of taxes or assessments, is purely ad- 
ministrative in eharacter, and cannot In any .1ust sensé be called a suit; 
and that an appeal In such a case to a board of assessors or commlssloners 
havlng no judielal powers, and only authorlzed to détermine questions of 
quantlty, proportion, and value, Is not a suit, but that such an appeal may 
become a suit If made to a court or tribunal having power to détermine 
questions of law and fact, elther with or wlthout a jury, and there are 
parties litigant to contest the case on one side or the other.' " 

He further holds, however, that in such a proceeding in the case 
before him there is no separable controversy which will authorize a 
removal by some of the remonstrants, who are citizens of other states, 
for ail the parties to the proceedings are inseparably interested in the 
main issue, namely, the right of the petitioners to hâve the drain estab- 
lished; to which issue the question as to the amount of benefits as- 
sessed to each remonstrant is merely incidental. The learned judge 
says further: 

"The proceeding does not In volve the mère exercise of the taxing power 
of the state. It Is In the nature of the exercise of the power of emlnent 
domain, and contemplâtes the taklng of land whereon to construct the 
drain, as well as the assessment of benefits on the remalnlng lands, whereby 
to pay for its establishment and construction. In this particular it differs 
from a proceeding solely for the purpose of ralslng money by the exercise 
of the taxing power to aid in the construction of a public Improvement. 
Thls dlfferentlates the présent case from that of In re City of Chicago [C. 
C] 64 Fed. 897, and other oases of llke eharacter, which hold that a pro- 
ceeding solely for the purpose of raising money by the exercise of the tax- 
ing power for the construction of a public improvement is not a suit, al- 
though such proceedings may be conducted in a court of gênerai juridic- 
tion." 

After holding that a separable controversy was not presented, for the 
reasons above stated, this suggestion is added : ' 

"Whether a removal coùld be had if the sole issue presented by the re- 
monstrants was the amount of the assessments, it is not necessary to dé- 
termine." 

In Pacific Railroad Removal Cases, 115 U. S. 1, 5 Sup. Ct. 1113, 
29 L. Ed. 319, the Suprême Court of the United States, speaking 
through Mr. Justice Bradley, held that, in a proceeding under the then 
charter of Kansas City for the wfidening of a street, the controversy 
was separable and might be removed by the défendant railroad Com- 
pany. The learned Justice said: 

"What, then, is the relation in which the railway Company, as an ap- 
pellant, stands towards the clty of Kansas in this litlgation? Clearly, it 
bas two distinct Issues, or grounds ot controversy : First, the value of its 
property taken for the street ; secondly, the amount of beneflt which the 
wldenlng of the street will créa te to its remalning property, not so taken. 
It may hâve a third issue, and, judging from the course of the argument, 
It has a third issue, still more important to it than elther of the others, 
to wit, the right of a city to open a street at ail across its dépôt grounds. 
Nov? thls controversy involvlng thèse three Issues is a distinct controversy 
between the company and the clty. It may be settled in the same trial 
wlth the other appeals, and by a single jury ; but the controversy is a dis- 
tinct and separate one, and is capable of being trled distinctly and sep- 
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arately from the others. If the state circuit court had equity powers, It 
might direct a separate issue for the trial of tliis controversy by itself. It 
might try the other appeals without a jury (the parties waiving a jury), 
and try this controversy by a jury. 

"If this View of the subjeet is correct, we see no difficulty in removing 
the controversy between the city of Kansas and the rallway company for 
trial in the Circuit Court of the United States. The proceedings for widen- 
ing the Street, pending in the state court, may hâve to await the décision 
of the case in the fédéral court; and the resuit of those proceedings may 
be materially affected by the décision of that case; but that considération 
does not affeet the separate and distinct character of the controversy be- 
tween the city and the railway company." 

This case was decided before the construction of this charter pro- 
vision by the Suprême Court of Missouri. Immediately thereafter, in 
Holden v. Gill, 84 Mo. 248, the latter court held that a proceeding of 
condemnation in Kansas City, under its city charter, presented a case 
of an indivisible unit, and not a separate controversy between the city 
and any given défendant. In viev/ of this construction, placed upon 
thèse charter provisions relating to condemnation, Judge PhiHps held, 
in Kansas City v. Hennegan (C. C.) 152 Fed. 249, that such a case is 
not removable to the fédéral court. 

[1] The removal statute provides that the subjeet of removal is any 
suit of a civil nature at law or in equity pending in any state court. 
Did this proceeding, at the time the pétition for removal was filed, 
respond to this définition? 

The Constitution of Missouri, art. 6, § 1, provides: 

"The judicial power of the state, as to matters of law and equity, except 
as in this Constitution othervvlse provided, shall be vested in a Suprême 
Court, the St. Louis Court of Appeals, circuit courts, criminal courts, pro- 
bate courts, county courts and municipal corporation courts." 

Section 36 provides : 

"In each county tbere shall be a county court, which shall be a court 
of record, and shall hâve jurisdiction to transact ail county and such other 
business as may be prescribed by law. The court shall conslst of one or 
more judges, not exceedlng three, of whom the probate judge may be one, 
as may be provided by law." 

By this section judicial power is vested in the county courts. Ben- 
ton County et al. v. Morgan et al., 163 Mo. 661, 64 S. W. 119. 

After the second report of the viewers assessing and apportioning 
benefits and damages, section 5592, Revised Statutes Missouri 1909, 
vol. 2, p. 1786, provides: 

"Any person whose lands are affected by the proposed Improvements may, 
on or before the day set for the hearing by tlie court, file exceptions to 
the apportionmeiits niade by, and to the action of, the viewers upon any 
claim for compensation or damages. The county court may hear testimony 
and examine witnesses upon ail questions made by such exceptions, and for 
that purpose may compel the attendance of persons as witnesses and the 
production of other évidence, and its décision upon eacli of the exceptions 
shall be entered of record ; if the exceptions be sustained, tlie cost of hear- 
ing the same shall be paid as other location expeiises are paid, and, if the 
same be overruled, such cost shall be taxed against the person fiUng the 
exceptions." 
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By the Constitution the county court was already a state court of 
record with judicial functions. By this act the Législature specifically 
invested it with judicial powers in connection with this class of cases. 
To adapt the language of the Suprême Court of the United States in 
Traction Co. v. St. Bernard Mining Co., 196 U. S. 239-251, 25 Sup. 
Ct. 251, 49 Iv. Ed. 462, this was a judicial proceeding initiated in a 
tribunal which constitutes a part of the judicial estabhshment of Mis- 
souri, as ordained by its Constitution, and the court, although charged 
with some duties of an administrative character, is a judicial tribunal 
and a court of record. In re City of Chicago (C. C.) 64 Fed. 897, 
is distinguished because hère thèse are not mère assessment proceedings 
for municipal improvements, an exercise of the taxing power, and an 
administrative act. The county court is a court of the state, and the 
proceeding is a suit within the meaning of the removal act and the 
reasoning of the authoritative cases herein above referred to. 

[2] If this be true, is the controversy a separable one? I am con- 
strained to hold that it is. It will be recalled that under the act a 
hearing takes place before the county court upon the first report of 
the viewers or commissioners to détermine whether the improvement 
is necessary for sanitary or agricultural purposes, or would be of public 
utility, or conducive to the public health, convenience, or welfare; in 
other words, the right of the petitioners to hâve the drain established. 
When this has been judicially determined by the county court, the sec- 
ond set of viewers are appointed to make report, upon which, and 
the remonstrances thereto, are made up the issues relating to assess- 
ments, benefits, damages, and compensation to and for the property 
appropriated or affected. It was at this point that the défendant rail- 
road Company seasonably asserted its right of removal. Its action was 
in strict compliance with the removal statute, provided the right of 
removal exists. The question of the right of the petitioners to hâve 
the drain established having already been disposed of, the objection 
to the separable nature of the controversy advanced by Judge Baker 
in Re Jarnecke Ditch, supra, is removed. 

It should be noted in passing that by section 5583 it is provided that, 
upon the filing of the first report of the commissioners, and the hear- 
ing of remonstrances thereto : 

"If the court shall fînd In favor of making the improvement, the lands 
which, as hereinafter provided, it may be found wlU be thereby beneflted, 
shall, for the purpose of this article, constitute a drainage district, which 
shall be designated by number. Sucli district shall be a body corporate 
aud possess the usual powers of a corporation for public purposes, and 
shall be capable of suing and being sued, of holding such real and personal 
property as may be at any time either donated to or acquired by it, in ac- 
cordance with the provisions of this article." 

From this point on the controversy is no longer between petitioners 
and other individuals, but between the drainage district, a corporation 
capable of suing and being sued, and acquiring property, real and per- 
sonal, for the purposes of its création and each individual affected. 
That controversy now relates solely to the taking or damaging of 
property and the benefits, damages, and compensation to be assessed 
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and paid. Thèse are matters entirely between the district and each 
individual landowner, as we hâve already seen from the Pacific Rail- 
road Removal Cases, and other cases cited. Boom Co. v. Patterson, 
98 U. S. 403, 25 L. Ed. 206. This is necessarily so, unless the laws 
of this state affecting real property, as construed by the highest courts 
of the State, provide otherwise. 

Référence has already been made to the holding of the Suprême 
Court of Missouri in Holden v. Gill, with référence to condemnations 
under the charter of Kansas City ; but that case was founded upon 
the peculiar wording of the charter provision, as is disclosed by an 
examination of the opinion. Therein it is said : 

"Section 6 provldes for an appeal by the clty, or any party aggrieved, to 
the circuit court of Jackson county, which thereupon becomes possessed of 
the cause and tries it de novo. * * * 

"It is but one cause, although in the proceeding each of a hundred par- 
ties has a distinct assessnient for the compensation he may be entitled to, 
or the charge for benefits for whleh his property is liable. There is but 
one jury, one verdict, and one iudgment. * * * 

"An appeal from the circuit to the Suprême Court brings up the same 
cause that was tried in the circuit court, and a reversai of the judgment 
is a reversai of it as an entirety. * * * 

"If, on the other hand, on a retrial the damages assessed to the appel- 
lant for talving his property, or the assessment against it for benefits, should 
be less than were allowed in the circuit court, the resuit would be to take 
from other property holders an amount in excess of that required to pay 
for the condemned property. It was evidently for this reason that, in the 
charter, provision was made for a trial de novo, on appeal to the circuit 
court. If net to meet this difBculty, why net let the verdict taken on the 
trial before the mayor stand, as to ail those who were satisfled with that 
verdict, without regard to the resuit of the trial in the circuit court, on 
appeal taken by others?" 

It is urged by the drainage district hère, as by the city there, that 
as the resuit of a separate trial and appeal the apportionment between 
the varions parties interested would be disturbed, and injustice and 
inequality would resuit. But the drainage law, in its own scheme, 
makes provision for just such a disturbance, if it be one. And in this 
respect the procédure under this drainage act is difïerentiated from that 
under the Kansas City charter, and therefore from the reasoning of 
the Suprême Court of Missouri in Holden v. Gill. This leaves the 
doctrine announced by Mr. Justice Bradley in the Pacific Railroad Re- 
moval Cases unimpaired and unaffected by state authority. 

Section 5592 provides : 

"Any person whose lands are affected by the proposed improvements 
may, on or before the day set for the hearing by the court, file exceptions 
to the apportionments made by, and to the action of, the viewers upon 
any claim for compensation or damages. The county court may hear testi- 
mony and examine witnesses upon ail questions made by such exceptions, 
and for that purpose may compel the attendance of persons as witnesses 
and the production of other évidence, and its décision upon each of the 
exceptions shall be entered of record ; if the exceptions be sustained, the 
oost of hearing the same shall be paid as other location expenses are paid, 
and, if the same be overruled, such cost shall be taxed against the person 
filing the exceptions. Any person may appeal from the order of the court, 
and upon such appeal, there may be determined either or both of the fol- 
lowing questions: First, whether compensation has been allowed for prop- 
erty appropriated ; and second, whether proper damages hâve been allowed 
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for property prejudiclally affected by the improvements. * • * Provlded, 
that nothlng in this section sliall be so construed as to authorlze any ap- 
pellant to stay tlie proceedings in the county court, or to prevent progress 
in the work of constructing such publie ditehes, drains or vvater courses, 
or other worlc or Improvement ; but said county court may proceed with 
said work, and any subséquent proceedings in the circuit court shall af- 
fect only the rights and interest of the appellant in property located in such 
drainage district." 

Section 5593: 

"The clerk of the circuit court shall doeket said appeal, styllng the ap- 
pellant the plaintiff and the drainage district the défendant, and the cause 
shall stand for trial aud be tried as other appeal cases are tried in the cir- 
cuit court. After the trial and judgment in the circuit court, the clerk of 
tliat court shall retain the transcript of the proceedings in the county court 
and retransmit to the county clerk ail of the original papers filed in bis 
office by the county clerk, together with a transcript of the proceedings had 
in the circuit court, including a certlfied copy of the flnding or verdict, and 
the judgment of the said court ; the clerk of the circuit court shall also cer- 
tlfy an itemized statement of the cost accruing on the appeal, and costs 
shall be paid as hereinbefore provided. After a transcript of the proceed- 
ings had in the circuit court is flled in the office of the county clerk, the 
county court shall cause such entries to 6e viade on Us record as may &e 
necessary to give effect to the judgment of the circuit court." 

It thus appears that at this point of the controversy the drainage 
district, a corporation, which may sue and be sued, and acquire lands 
for drainage purposes, becomes the real party on one side of the con- 
troversy; on the other is that particular remonstrant, and he alone. 
The issue is as to the matter of damages and compensation for land 
appropriated or damaged in the exercise of eminent domain. No other 
party, in a légal sensé, is concerned in this controversy. The Légis- 
lature sâw fit to permit the improvement to proceed, to alloM^ this in- 
dividual matter to be litigated on appeal in the o^ircuit court, and to 
give the appellant the benefit of any judgment he may obtain, no mat- 
ter what its efïect may be upon the drainage district, the other parties 
to the original proceeding, the apportionment of benefits and damages, 
or the cost of the improvement. If thèse matters can be adjusted, 
under the law, in a proceeding entirely within the state court, it is 
difïicult to perceive why they may not be equally well adjusted at the 
end of this proceeding, which merely vouchsafes to the nonresident 
petitioner his guaranteed right to hâve his case tried in the tribunal 
of his choice. 

Nor is it to be conceded that the law does not contemplate and pro- 
vide for just such a situation. As we hâve seen, section 5583 provides 
for the création of the district as a body corporate, possessing the 
usual powers of a corporation for public purposes, and capable of 
suing and being sued. Section 5593 provides for the conducting of 
this appeal in the names of the real and sole parties in interest. Sec- 
tion 5594 provides that those who hâve f ailed to file written exceptions 
to the award made by the viewers, as provided by section 5592, shall 
be deemed to bave acquiesced in such award. Section 5603 empowers 
the county court, if prayed for in the pétition, to issue bonds, and sgll 
the same to meet the expenses of locating and constructing any ditch 
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or improvement under the provisions of this article. Section 5598 
says: 

"In lieu of bonds, the eounty court may issue warrants on the ditching 
districts payable for ditch assessment and ail other demands against the 
ditching district, such warrants drawing interest at the rate of six per 
cent, per annum, and of such dénominations as will be convenient to pay 
the said assessments and demands against the lands for the proposed iua- 
provements." 

Section 5599, entitled "Assessment for construction, how made — to 
constitute lien — delinquent tax, how collected," contains this provision : 

"Ail costs except of construction and collection of delinquent assessments 
or Installments, and except those taxable to the petitioners, remonstrators 
or appellants, shall be paid out of the eounty treasury, and be refunded 
to the eounty out of the first money received upou assessments, or from 
sales of bonds issued under the provisions of this article. After such costs 
are refunded, such damages, if any, as hâve been paid to landowners anJ 
others by the eounty shall be next refunded to the eounty." 

Section 5593 provides: 

"After a transeript of the proceedings (on appeal) had in the circuit court 
is filed in the office of the eounty clerk, the eounty court shall cause such 
entries to be made on îts record as may be necessary to give effect to the 
judgment of the circuit court." 

The drainage district is a body corporate, for public purposes, with 
revenues and resources to meet the purposes of its organization ; and 
incidental to thèse purposes is the duty to pay the compensation and 
damages for lands taken awarded by any court having jurisdictiop 
to détermine them. No reason appears why the judgment of this court, 
upon this issue, may not be certified and filed with the eounty court in 
like manner as the proceedings incidental to an appeal to the circuit 
court, where the same individual matter is disposed of and to the 
same effect. 

But even though the law be incomplète and imperfect in this regard, 
does it follow that a nonresident owner of property sought to be ap- 
propriated can thereby be prevented from removing his case into a 
tribunal contemplated by the Constitution of the United States to 
hâve his rights in the premises determined? The courts hâve uni- 
formly held otherwise. Union Terminal Ry. Co. v. Chicago, B. & Q. 
R. Co. et al. (C. C.) 119 Fed. 209-215 ; Powers v. Railway, 169 U. S. 
92, 18 Sup, Ct. 264, 42 L. Ed. 673. 

Counsel for the drainage district in their brief, without conceding 
the point, nevertheless entertain the considération that the controversy 
might be separable after appeal taken to the circuit court ; that it was 
not so at this stage ; and that the action of the petitioner for removal 
was prématuré in any event. This argument is partially disposed of by 
the conclusion reached that the eounty court is not merely a board of 
commissioners for award and apportionment, but a court of the state, 
entertaining a suit within the meaning of the removal act. Besides, 
the separable nature of the controversy, made apparent by the nature 
of the appeal, and the parties and issues designated in the circuit court, 
relates back to the time when and the court in which the controversy. 
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in its présent form, arose; that is, to the county court immediately 
upon the filing of the second report of the commissioners. The case 
is separable in the appellate court becavise it was separable in the court 
from which the appeal was taken. The petitioner would not hâve 
conformed to the requirements of the removal act if it had not filed 
its pétition for removal when it did. 

As stated at the outset, this question is attended by difficulties. It is 
a perplexing one, and we must concède that it is not entirely f ree from 
doubt; feehng, as we must, that it is highly désirable that matters 
of this nature should, so far as possible, be dealt with in the courts 
of the State especially desigilated and more conveniently adapted to 
handle such proceedings. 

[3] Under such conditions, counsel for the drainage district state 
the rule to be: 

"That when the jurisdiction of the fédéral court in a removal case Is 
doubtful, the cause should be remanded." 

This principle was originally announced because of former provi- 
sions ôf the law under which an order sustaining a motion to remand 
was a final adjudication which could be immediately reviewed by the 
Suprême Court. This is no longer true, and the présent rule is the 
reverse of that stated by counsel. Boatmen's Bank v. Fritzlen, 135 
Fed. 650-654, 68 C. C. A. 288. 

Because of the fact that my judgment strongly approves the conclu- 
sion hère reached, because, also, of the importance of the question and 
interests involved, and the desirability of a speedy review by a higher 
court, if such be desired, I am constrained to hold that the motion to 
remand must be overruled. 



KEATLEY v. GKAND FEATERNITÏ. 

(District Court, D. Delavvare. January 24, 1912.) 

No. 5. 

1. Insurance (§ 723*) — Fratebnal Insurance — Application — Misstatements 
— Concealments. 

An applicant for a certlfleate of bénéficiai membership In a fraternal 
order who warranted every statement in the application, and agreed that 
in case any answer was not true, or in case of any concealment, the cer- 
tlfleate should be void, to the question, "When and for what complaint 
did you last consult a physician? Glve particulars with name and ad- 
dress of physician," truthfully answered, "Indigestion. 1909. April. Dr. 
Kelley. 9th & West WU. Del." About a month prevlously he had con- 
sulted a physician who had treated hlm for cystitis. It was not shown 
that the applicant fraudulently omitted to state tliat fact, or that he had 
not whoUy recovered from that aliment before maklng the application. 
HeM, that the applicant rnade no misstatement within the meanlng of 
the warranty or condition of the application. 

[Ed. Kote. — For other cases, see Insurance, Cent. Dlg. §§ 1859-1865; 
Dec. Dig. § 723.*] 

■For other cases see came topic & § hu.vibe« in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Insurance (§ 723*)— Feateenal Insueance — Application— Questions— 

ANSWEKS — CONSTEUCTION. 

Questions in an application for a certificate of b«aeficial insurance In 
a fraternal order, "Wliat Is your daily practice in regard to the use of 
wines, spirits, or malt liquors?" and "What has been your practice in the 
past?" must be construed together, and the questions so construed call 
for the appllcant's daily use of Intoxicants, and a statement tUat It had 
not been his daily practice to use intoxicants was not shown to be false 
by mère proof that he had been strongly addicted to Intoxicants and in- 
dùlged thereln at fréquent and regular Intervais. 

[Ed. Note.— For other cases, see Insurance, Cent. DIg. |§ 1859-1865; 
Dec. Dlg. § 723.*] 

3. Inscbance (§ 723*)— Feateenal Insueance— Application — Iekesponsive 

Answbrs — Effect. 

A fraternal order issuing a certificate subject to forfeiture for mis- 
statements or concealments in the application may not take advantage 
of a merely Irresponsive answer to a question in the application. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1859-1865; 
Dec. Dlg. § 723.*] 
i. Insueance (§ 723*) — Feateenal Insueance— Misstatements in Applica- 
tion — Concealments — Fobfeituee. 

A fraternal organization exjsting under the laws of Pennsylvanla Is 
governed by Pa. Act June 23, 1885 (P. D. 134), provlding that no mis- 
representatlon or untrue statement in an application made in good faith 
shall efCect a forfeiture, unless such misrepresentation or untrue state- 
ment relates to a matter material to the risli; and a certificate may 
not be forfeited for misrepresentation or untrue statement in the appli- 
cation, though there Is a warranty of the truth of the représentation or 
statement, provided the représentation or statement Is made in good faith, 
and does not relate to a matter material to the risk. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. || 1859-1865; 
Dec. Dlg. § 723.*] 

8. Insueance (§ 815*) — Feateenal Insueance — Bbeach of Waeeantt-^ 
Pleadings. 

Where in an action on a fraternal benefit certificate a plea allégea that 
It was warranted that the certificate should be void if the applicant 
made any misstatement or concealment in the application, and that in 
the application the applicant In response to the question "Hâve you ever 
tieen subject to, or had, or now hâve any of the following disorders or 
diseases: 'Piles,' 'Bladder, gravel or kldney diseases," answered 'No,' " 
and further alleged that prior to the application he had been afflicted 
with diabètes, cystitls and piles, ail of which he knew, and that the 
order was nilsled and the certificate void, a replication conslstlng of a 
spécial traverse in the inducement of whlch It was averred that at and 
prîor to the time of the application there was In effect a statute prevent- 
Ing a forfeiture unless a misrepresentation made in good faith related 
to some matter material to the rIsk and that the applicant at the time 
of maklng the application had not had any serious aliment, and the ati- 
swer was made in good faith, was not objectionable as argumentative or 
double, and was good on demurrer. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1996-1998; 
Dec. Dlg. § 815.*] 

6. Insueance (§ 815*) — Feateenal Insueance — Bbeach of Wabbantt— 
Pleadings. 

Where a plea alleged that the applicant in response to the question In 
hIs application, "Has your welght recently Increased or diminished; If 
so, whyî" answered "No," and further alleged that for a long time prlor 
to the application and continulng until that time he tiad been falllng off 
in welght, which was known to hlm, and that by reason thereof the order 

*For other caseï cee same topic t i ndmbsb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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was decelved and the certiflcate void, a replication consisting of a spécial 
traverse in the inducement of which It was averred that a statute pre- 
vented a forfelture for a misrepresentatlon made in good faitb, unless 
the same related to a matter material to the rlsk, and further averred 
that the applicant at the time of the application had been and was in 
good health, and his welght was that which it normally was at that finie 
of the year and there had been no marked change in his weight indicat- 
ing impairment of health, and that his auswer was made in good faith, 
was good on demurrer. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§1996-1998; 
Dec. Dig. § 815.*] 

At Law. Action by Mary C. Keatley against the Grand Fraternity. 
Demurrers to pleas sustained, and to replications overruled 
See, also, 198 Fed. 272. 

John Biggs and Armon D. Chaytor, Jr., both of Wihnington, Del., 
for plaintiff. 
Léonard E. Wales, of Wilmington, Del., for défendant. 

BRADFORD, District Judge. [1] The questions now for déter- 
mination arise on demurrer to certain pleas and replications in an ac- 
tion of covenant brought by Mary C. Keatley, widow of William J. 
Keatley, against The Grand Fraternity, a fraternal organization and 
a corporation of Pennsylvania, on a certiflcate of bénéficiai member- 
ship under seal issued by the défendant to him, to recover damages 
for the nonpayment of the sum of $3,000, being the amount alleged to 
hâve become payable to the plaintiff as a death benefit under the cer- 
tiflcate of mémbership, and to remain whôlly unpaid. It appears f rom 
the facts admitted on demurrer that Keatley ma.de written application 
to the défendant June 24, 1909, for bénéficiai mémbership, and that on 
or about July 1, 1909, the sealed certiflcate of mémbership in ques- 
tion was issued to him, whereby it was certified that he was a béné- 
ficiai member and entitled to ail and every right, option and . benefit 
given and granted in, to and by its constitution and by-laws, under a 
death certiflcate in the above-mentioned sum, payable to the plaintiff 
in maniter and as prescribed in and by such constitution and by-laws, 
upon satisfactory proof of Keatley's death during the continuance in 
full force pf such certiflcate of mémbership. The déclaration con- 
tains three counts, and the défendant has flled ten pleas, each of \yhich 
is interposed tô ail of the counts. The plaintiff has demurred tô the 
third, flfth, seventh and tenth pleas. She has filed replications to the 
fourth and sixth pleas, in their application to the second count, and 
to the eighth and ninth pleas in their application to the third count. 
To thèse four replications the défendant has demurred. There has 
been joinder in ail the demurrers. The third plea sets forth'in sub- 
stance, among other things, that Keatley in and by his application for 
mémbership promised and agreed for himself and his beneficiary or 
beneficiariea that each and every statement and answer in the applica- 
tion should be deemed a warranty; that in case any statement or an- 
swer shodld iiot be absolutely true in every respect, or in case of any 
misstaterrient or misleading statement, or omission or concealment of 

•For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fact by or on his behalf, the benefit certificate issued upon such appli- 
cation should be absolutely void; that the application contained the 
following question : "When, and for what complaint, did you last con- 
sult a physician? Give particulars, with name and address of physi- 
cian" ; that Keatley made answer to thèse questions as follows : "In- 
digestion. 1909. April. Dr. Kelly, 9th & West, Wll. Del."; that 
this statement or answer was not then and there absolutely true in 
every respect, and that Keatley did thereby omit and conceal from the 
défendant the fact that about one month prior to the date last men- 
tioned he had been afflicted with and was subject to and infected 
with a certain other and more serions complaint, to wit, cystitis, for 
which he had consulted a physician and received treatment, and from 
which complaint, as the défendant was informed and believed and 
therefore averred, Keatley had: not reasonably had time to recover be- 
fore making his application, ail of which was unknown to the défend- 
ant at the time of receiving his application and delivering the certifi- 
cate of membership ; and that by reason of the premises the défend- 
ant was deceived and misled and the death benefit certificate thereafter 
issued to him was rendered void. To the third plea there is a gênerai 
demurrer. Keatley was asked when he last consulted a physician, and 
said it was in April, 1909. There is nothing in the plea showing or 
tending to show that the answer was not absolutely correct. He was 
asked for what complaint he consulted a physician, and he said it was 
indigestion. The truthfulness of this reply is wholly unchallenged by 
the plea. He was asked to give the name and adldress of such physi- 
cian, and he replied Dr. Kelly, 9th & West, Wilmington, Delaware. 
The plea contains nothing to impeach this statement. He truthfully 
and directly answered ail he was required to reply to. There was no 
misstatement or misleading statement. Nor was there any omission 
or concealment of fact within the meaning of the conditions of the 
application. He did not conceal or omit to state any fact which the 
questions addressed to him called for. Furthermore, while it is stated 
that he had! previously been afflicted with cystitis, it is not alleged that 
he fraudulently omitted to state the fact, nor is it even stated that 
Keatley had not wholly recovered from that ailment before making 
his application. It is merely alleged that as the défendant is informed 
and believes, and therefore avers, Keatley "had not reasonably had 
time to recover." Keatley in truthfully and directly answering the 
questions put to him observed good faith andi fully performed his duty. 
To hold otherwise would be practically to décide that ahhough the 
défendant was at liberty fully to interrogate him touching ail matters 
material to the risk and had formulated in the application the ques- 
tions it desired answered, and although he answered in good faith 
andI truthfully ail questions addressed to him, yet the death benefit 
should be forfeited if he failed to mention some matters that in the 
judgment, not of himself, but of physicians or experts, might hâve a 
bearing upon the risk assumed. Such surely is not law. In Penn 
Mut. Life Ins. Co. v. Mechanics' Savings Bank & Trust Co., 72 Fed. 
413, 435, 19 C. C. A. 286, 308, 38 L. R. A. 33, 70, the circuit court of 
appeals for the sixth circuit well said : 
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"The subjeet of life Insurance fs always présent for physical examinatlon 
by médical experts of the insurer, who often acquire, by lung and heart 
tests, and by cheniical analysls of bodlly excrétions, a more intimate knowl- 
edge of the bodily condition of the applicant than lie lias bimself. Then, too, 
the practlce bas grown of requiring the applicant for both flre and life In- 
surance to answer a great many questions carefully adapted to elielt facts 
which the insurer deems of importance in estimating the rlsk. * * * 
When the applicant bas fuUy and truthfully answered ail thèse questions, he 
may rightfully assume tbat the range of the examinatlon bas covered ail 
matters wltbin ordinary human expérience deemed material by the insurer, 
and that he is not requlred to rack his memory for circumstances of possible 
materiality, not inquired about, and to volunteer them. He can only be said 
to fail in his duty to the insurer when he withbolds from hini some tact 
which, though not made the subject of inquiry, he nevertheless believes to be 
material to the risk, and actually is so, for fear it would induce a rejec- 
tion of the risk, or, what is the same thing, with fraudulent intent." 

The demurrer to this plea must be sustained. 

[2, 3] The fifth plea sets forth in substance, among other things, 
that Keatley's appHcation for membership contained a promise, agree- 
ment and warranty on his part substantially the same as alleged in 
the third plea; that in the application he also declared that "his Per- 
sonal habits were clearly, distinctiy and truthfully set forth in the 
questions and answers therein contained"; that the application con- 
tained the following questions: "What is your daily practice in re- 
gard to the use of wines, spirits or malt liquors?" "What bas been 
your practice in the past?"; that Keatley said "No" to each of thèse 
questions; that he for a long time prior to and at the time of mal. 
ing the application had been and was strongly addicted to the use of 
wines, spirits or malt liquors and indulged therein at fréquent and 
regular intervais, ail of which was unknown to the défendant at 
the time of receiving his application and delivering the certificate of 
membership, and that by reason of his above "answers" and "omis- 
sion and concealment of fact" the défendant was deceived and mis- 
led and the death benefit certificate thereafter issued to him was ren- 
dered void. To the fifth plea there is a gênerai demurrer. The two 
questions addressed to Keatley were, "What is your daily practice 
in regard to the use of wines, spirits or malt liquors?" and "What bas 
been your practice in the past?" The latter question standing alone 
is wholly vague and indefinite; for the "practice in the past" would 
apply as well to tobacco as any other subject or subjects. The two 
questions must be read together in order to render the latter in- 
telligible; and when this is donc the latter on a reasonable construc- 
tion may be read "What bas been your daily practice in the past in re- 
gard to the use of wines, spirits or malt liquors?" It is obviously 
necessary to limit the "practice in the past" to wines, spirits or malt 
liquors through the adoption from the preceding question of the sub- 
ject of the practice; and it is a natural and reasonable construction 
also to adopt the word "daily." Thus construed the inquiry was 
"What is and what in the past bas been your daily practice in re- 
gard to the use of wines," etc. The latter question being fairly 
susceptible of two constructions, namely, that above mentioned, and 
one which would relate, not to daily, but only to gênerai practice. 
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and the language being, not that of Keatley, but of the défendant, any 
doubt which may attach to the subject should, according to an ele- 
mentary canon of construction, be resolved against the défendant and 
in favor of Keatley. He having thus been asked as to his then and 
previous daily practice in regard to the use of wines, etc., said "No" 
to each inquiry. I should hâve much difficulty in reaching a conclu- 
sion that "No" was an answer to either of the questions. If it was 
not, it cannot be said to be an untrue answer, nor an untrue sta,te- 
ment, for that monosyllable seems to hâve no intelligible connection 
with either of the questions. But "No" was either responsive or ir- 
responsive to the two questions. If it was irresponsive it is well 
settled that the défendant cannot now take advantage of the want of 
an answer to thèse questions or either of them. In Phœnix Life 
Ins. Co. v. Raddin, 120 U. S. 183, 7 Sup. Ct. 500, 30 L. Ed. 644, 
the court through Mr. Justice Gray said : 

"Where upon the face of the application a question appears to be not an- 
swered at ail, or to be imperfectly answered, and the insurers issue a pollcj- 
without further inquiry, they walve the want or imperfection in the answer, 
and render the omission to answer more fuUy Immaterial." 

This proposition bas been repeatedly recognized and enforced and 
is not open to question. If, then, "No" was not an answer to either 
of the questions no advantage can be derived by the défendant from 
the mère fact that they remained unanswered. If, on the other hand, 
"No" be treated as responsive to those questions, Keatley in making 
his application in substance averred that it was not then and had not 
in the past been his daily practice to use vinous, spirituous or malt 
liquors. There is nothing in the plea to show that such an avernient 
was or would hâve been untrue. It does not allège that it was then 
or theretofore his daily practice so to indulge. It does state he then 
was and theretofore had been strongly addicted to the use of wines, 
spirits or malt liquors, and indulged therein at fréquent and regular 
intervais. But this is very différent from a statement of daily prac- 
tice, as to which alone he was interrogated in the two questions. Hav- 
ing been asked only as to his daily practice, and having, on the as- 
sumption that "No" was responsive, fully answered the questions, 
there was certainly, in the absence of fraud, no "omission or con- 
cealment of fact" in not volunteering something he had not been asked 
about. Further, the plea does not allège that he fraudulently or 
wrongfully omitted to state, or concealed, that he was and had been 
strongly addicted to the use of wines, spirits or malt liquors and in- 
dulged therein at fréquent and regular intervais, or even that he drank 
to excess, or how often he drank, or that his indulgence in wines, spirits 
or malt liquors had injuriously afïected his health, or in any manner 
was material to the Insurance risk. I can perceive no ground on which 
the fifth plea can be supported, and therefore the demurrer to that 
plea must be sustained. 

The seventh plea is substantially similar to the third, and the same 
considérations which require the demurrer to that plea to be sustained 
necessitate a like disposition of the demurrer to the seventh plea. 
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So, the tenth plea is substantially similar to the fifth, and the demur- 
rer to it must be sustained for the same reasons. 

[4^5] As before stated, the défendant has demurred to the replica- 
tions to the fourth and sixth pleas in their application to the second 
coimt, and to the replications to the eighth and ninth pleas in their 
application to the third count. The fourth plea sets forth in sub- 
stance, among other things, that it was expressly stipulated and war- 
ranted that the certificate of membership issued and delivered to Keat- 
ley should be absolutely void if he made any statement or answer in 
his application which was not absolutely true in every respect or in 
case there had been any misstatement or misleading statement or 
omission or concealment of fact by or on behalf of Keatley; that in 
the application for membership Keatley in response to the question, 
"Hâve you ever been subject to or had, or now hâve, any of the fol- 
lowing disorders or diseases? (Answer 'Yes' or 'No' to each), inter 
alia, 'Piles,' 'Bladder, gravel or kidney disease?' answered 'No' to 
each ;" that Keatley prior to the date of the application had been af- 
ilicted with and was subject to and infected with diabètes, cystitis and 
piles, ail of which he knew, but which was unknown to and not dis- 
covered by the défendant at and prior to the time of receiving the ap- 
plication and) of executing and delivering the certificate of member- 
ship ; and that the défendant was misled and deceived in the premises 
whereby the certificate became and was absolutely void. The replica- 
tion to this plea consists of a spécial traverse in the inducement of 
which it is averred that at and prior to the time Keatley made his 
application for membership there was in full force and efïect a cer- 
tain Pennsylvania statute, approved June 23, 1885 (P. L. 134), which 
provided, among other things, as follows : 

"That hereafter whenever the application for a policy of life Insurance 
contalns a clause of warranty of the truth of the answers therein contained, 
no mlsrepresentation or \intrue statement in such application made In good 
faith by the applieant, shall eftect a forfeiture or be a ground of défense in 
any suit brought upon any policy of Insurance issued upon the falth of such 
application, unless such mlsrepresentation or untrue statement relate to some 
matter material to the risk." 

The replication further avers that at the time of making the appli- 
cation Keatley "had not nor had he had any serious disease, illness or 
ailment, or any disease, illness or ailment that was other than trivial 
and temporary in its nature and which did not affect his gênerai health 
or the disclosure of which was material to the risk of insuring his 
life" ; and that the answers which he made to the questions mentioned 
in the plea "were in good faith and without intention to mislead or 
deceive, without this that," etc. That the Pennsylvania statute is ap- 
plicable to cases like the présent there can be no question. And un- 
der its provisions there is no forfeiture by reason of a misrepresenta- 
tion or untrue statement in an application for life infeurance, even 
where there is a warranty of the truth of the représentation or state- 
ment, if it be made "in good faith" andi does not "re'ste to some mat- 
ter material to the risk." The défendant assigns as giounds of de- 
murrer argumentativeness, duplicity and the allégation of conclusions 
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of law. The objection of argumentativeness is palpably unsound, for 
the distinguishing feature of the inducement in a spécial traverse is 
precisely that quality. It is a qualified or argumentative déniai of the 
allégations in the preceding pleading, the absque hoc clause, contain- 
ing a direct traverse, being addedl in order to cure what would be ob- 
jectionable argumentativeness in the inducement, if taken alone. Nor 
is the replication justly chargeable with duplicity. The fact that the 
plaintiff not only allèges that Keatley's answers were made in good 
faith but dénies that he had any disease, illness or ailment, material to 
the insurance risk, cannot constitute duplicity. Whether Keatley did 
or did not observe good faith in giving the answers in question, and 
whether he had or had not any disease, illness or ailment material to 
the risk are not questions of law, but of fact for a jury. The position 
that the replication is objectionable for the allégation of a question of 
law is clearly untenable. The demurrer to the replication in question 
must, therefore, be overruled. 

[6] The sixth plea allèges in substance, among other things, that 
Keatley in response to the question contained in his application for 
membership, "Has your weight recently increased or diminished? If 
so, why? " answered "No"; that in fact for a long time prior to the 
making' of such application and continuing until such application 
Keatley had been falling off in weight, which was known to him but 
not known by the défendant at the time of receiving his application 
and of executing and delivering to him the oertificate of membership ; 
and that by reason of the premises the défendant was deceived and 
misled and the death benefit oertificate issued to Keatley became void. 
The repHcation to this plea also consists of a spécial traverse in the 
inducement of which the above-mentioned Pennsylvania statute is 
set forth. It further avers that Keatley at the time of making his 
application had been and was in good health and his weight was "that 
which it normally was at that time of the year, and there was and had 
been no material or marked change in his weight, and no change in 
his weight which indicated an impairment of his health, and no change 
in his weight that was material to the risk of insuring his life," and 
his answers "to the questions in the said plea mentioned were in good 
faith and without intention to mislead or deceive, without this that" 
etc. The same principles and rules of pleading apply to this replica- 
tion as to that to the fourth plea. It requires no independent discus- 
sion. The demurrer to the replication must be overruled. The repli- 
cations to the eighth and ninth pleas présent questions substantially 
similar to those raised by the replications to the fourth and sixth 
pleas respectively, and it is unnecessary to treat them separately from 
the latter. The demurrers to the replications to both the eighth and 
ninth pleas must be overruled. 
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KEATLBY v. GRAND FKATERNITY. 

(District Court, D. Delaware. April 19, 1912.) 

No. 5. 

1. Insurance (§ 723*) — Fbaternal Insurance— Wabrantibs — Misrepbesen- 

IATI0N8 — EfFECT. 

tliider Act Pa. June 23, 1885 (P. L. 184), providing that, where an ap- 
plication for a life policy contains a warranty of the truth of the an- 
swers therein contained, no irntrue statement or mlsrepresentation In the 
application niade in good t'aith shall effiect a forfelture, unless the mis- 
représentation or untrue statement relates to a matter material to the 
risk, a breach of warranty of the truth of answers in an application does 
not work a forfaiture of the policy where the misrepreseûtation or un- 
true statement is made in good faith and does not relate to a matter 
material to the risk, but, to permit a recovery notwithstanding, a breach 
of warranty, good faith, and absence of materiallty to the risk must co- 
exist. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1859-1865; 
Dec. Dig. § 723.*] 

2. Pleading (§ 205*) — Pobm of Pleading — General Demukrer. 

A gênerai demurrer does not challenge merely formai defects in the 
pleading, but only its substance. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 491-510; Dec. 
Dig. i 205.*] 

3. Insurance (§ 723*) — Peaternal Insurance — Application — Wabranties — 

Misbepeesentations — "Beother." 

An appJicant for fraternal Insurance declared that his Personal and 
famlly hi.story were elearly and truthfully set forth in the questions and 
answers in the application. It contained the foUowlng questions: "Broth- 
ers?" "Age of livlng?" "Age at deathV" "ïear of death?" "Spécifie cause 
of death?" "Duration of last illness?" ïhe appllcant answered only the 
first question, his answer being in the négative. He had a brother who 
had died prior to the application and the cause of his death was diabètes, 
and the appllcant knew such tact. Held, that the question "Brothers?" 
applied to brothers living or dead, and was also applicable to one brother 
as well as several brothers, and his answer was a fraudulent conceal- 
ment, misleading the insurer. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1859-1865; 
Dec. Dig. § 723.* 

For other définitions, see Words and Phrases, vol. 1, pp. 884, 885.] 

4. Insurance (§ 724*) — Fbaternal Insurance — Application — Warranties — 

Miseepresentations. 

The fact that insurer did not requlre answers to the questions except- 
Ing the first did not show a waiver by it of its rights to full and truthful 
disclosures of the history of the family of the applicant. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1837, 1866- 
1868; Dec. Dig. § 724.*] 

At L,aw. Action by Mary C. Keatley against the Grand Fraternity. 
Demurrer to pleas overruled. 
See, also, 198 Fed. 264. 

John Biggs and Armon D. Chaytor, Jr., both of Wilmington, Del., 
for plaintiff. 
Léonard E. Wales, of Wilmington, Del., for défendant. 

•For other cases see saine toplc & % mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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BRAD FORD, District Judge. [1] The plaintiff has demurred gen- 
erally to the seventeenth and eighteenth pleas, each of which is inter- 
posed to ail the counts of the déclaration. The seventeenth plea is to the 
effect that William J. Keatley, the husband of the plaintifï, in his appli- 
cation for bénéficiai membership in the Grand Fraternity declared that 
his Personal and family history was clearly, distinctly and truthfuUy 
set forth in the que.-tions and answers contained in the application ; 
that the application expressly stipulated that "each and every state- 
ment and answer in this application shall be deemed a warranty on 
the faith of which I am admitted to bénéficiai membership in The 
Grand Fraternity" and that "in case any statement or answer shall 
not be absolutely true in every respect, or in case there has been 
any misstatement or misleading statement or omission or concealment 
of fact by or on my behalf, the benefit certificate or certificates is- 
sued hereon shall be absolutely void"; that Keatley in response to 
the following questions contained in the application, namely, "Broth- 
ers?," "Age if living," "State of health," "Age at death," "Year of 
death," "Spécifie cause of death," "Duration of last illness," "Pre- 
vious health," answered as to "Brothers ?" by using the figure or char- 
acter "O," "thereby indicating naught"; that in fact Keatley had a 
brother who died some years prior to the making of the application, 
the spécifie cause of his death being diabètes, which at the time of 
making the application and answer thereto was known to Keatley 
but unknown to and not discovered by the défendant until after the 
delivery by it to him of the certificate of membership; that by rea- 
son of the "untrue and fraudulent statement or answer aforesaid, 
as well as the fraudulent omission and concealment of fact" on the 
part of Keatley the défendant was deceived and misled and the 
certificate thereafter issued to him became and was absolutely void. 
At and prior to the time Keatley made his application for membership 
there was in full force and effect a Pennsylvania statute approved 
June 23, 1885 (P. L. 134), providing, among other things: 

"That hereafter wbenever the application for a policy of llfe Insurance 
contains a clause of warranty of the truth of the answers therein contained, 
no misrepresentation or untrue statement in such application made in good 
faith by the applicant shall effect a forfeiture or be a grouiid of défense in 
any suit brought upon any policy of Insurance issued upon the faith of such 
application, unless such misrepresentation or untrue statement relate to some 
matter material to the risk." 

[2-4] Under and by virtue of the above statute no breach of war- 
ranty of the truth of answers contained in the application can work 
a forfeiture or be a ground of défense where the misrepresentation or 
untrue statement is made by the applicant in good faith and does 
not relate to some matter material to the risk. To permit a re- 
covery notwithstanding a breach of warranty good faith and absence 
of rnateriality to the risk must coexist. If Keatley in his answer made 
a misrepresentation or untrue statement fraudulently or in bad faith, 
or if such misrepresentation or untrue statement related to a matter 
material to the risk the Pennsylvania statute has no application. The 
demurrer being gênerai does not challenge merely formai defects in 
198 F.— 18 
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the plea, but only its substance, and a vital point is whether the aver- 
ments of the plea as admitted by the demurrer do not disclose a 
mala fide or fraudulent misstatement or concealment by the applicant 
in connection with the above-mentioned questions contained in the 
application. In it Keatley declared that "his personal and family 
history were clearly, distinctly and truthfully set forth in the questions 
and answers." The questions and his answer cannot be read whoUy 
without référence to and independently of the above déclaration. To 
the question "Brothers?" he made use of the figure or character "O," 
indicating, as is admitted, that he had no brothers. But while he had 
no brothers living at the time he made the application he had a broth- 
er who died several years before that time, and he had not forgotten 
that fact. It is claimed, however, on the part of the plaintiff that 
"Brothers?" standing alone meant brothers living at the time of mak- 
ing the application, and that he truthfully and correctly stated that 
he had no brothers then living. But immediately below the question 
"Brothers?" the applicant was called upon by the form of the ap- 
plication to State "Age if living" and shortly thereafter "Age at death," 
"Spécifie cause of death" and "Duration of last illness." That the 
subséquent inquiries show that the question "Brothers?" was ap- 
plicable as well to deceased brothers as to brothers then living is too 
clear for discussion. Further, it is equally clear that the question 
"Brothers?" while plural in form was intended to apply as well to 
one as to several brothers. This is demonstrable from the above- 
quoted subséquent inquiries. The applicant made no answer to any 
of thèse inquiries save the fîrst. If he had no brother living at the 
time and never had had one his answer to the first question would hâve 
been ail that could hâve been required; for the subséquent inquiries 
above quoted were ail predicated upon the then or previous ex- 
istence of a brother or brothers. Having untruthfully answered in 
substance that he did not then hâve and had not theretofore had any 
brother or brothers, the défendant had no reason and it would bave 
been absurd to require an answer to the subséquent inquiries touch- 
ing brothers. It waived none of its rights by omitting to insist upon 
an answer to subséquent questions which by the applicant's answer to 
the first had become wholly irrelevant to the case. It is suggested 
by the plaintiff that the question "Brothers?" taken in and by it- 
self might hâve been reasonably supposed to refer only to brothers 
then living, and that the applicant having answered it in accordance 
with that supposition was not obliged to change his answer upon no- 
ticing the following inquiries clearly relating to deceased brothers. 
But such omission to correct an untrue ansv^^er upon ascertaining im- 
mediately thereafter its incorrectness does not, in the judgment of 
this court, comport with the fair and honest dealing which the de- 
fendant had a right to expect from Keatley and upon which it had a 
right to rely. His uncorrected answer to the first question and 
omission to reply to the following inquiries constituted a fraudulent 
misstatement or concealment by him. The facts constituting the fraud 
are stated in the plea, and référence is made to the "untrue and 



COY V, TITLE GUAEANTEE & TBUST CO. 275 

fraudulent statement or answer aforesaid, as well as the omission and 
concealment of fact" by Keatley, vvhereby "the défendant was de- 
ceived and misled." While formai objection might possibly be taken 
to the manner in which the facts constituting the fraud are char- 
acterized as fraudulent, the plea in substance sufficiently allèges fraud- 
ulent misstatement and concealment, and the demurrer being gên- 
erai must be overruled. 

The eighteenth plea is similar in principle to the seventeenth, and 
reasons similar to those applicable to the seventeenth require that the 
demurrer to the eighteenth should be overruled. 



COY V. TITLE GUAEANTEE & TRUST CO. et al. (McMAIION, 

Intervener). 

(District Court, D. Oregon. July S, 1912.) 

Na 3,209. 

1. Receivbbs (§ 8;î*) — POWERS. 

A reeeiver is but an arm of the court to take eare of and administer 
the propert.y, assets, and estate in suit, to do with it as the law may 
direct for the beneflt of the parties concerned; and, while in theory he 
can do nothing without the court's order or sanction, he has, in mat- 
ters of management and manner of disposition of tlie estate, a large 
discrétion. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 153 ; Dec. Dig. 
§ 83.* 

For other définitions, see Words and Phrases, vol. 7, pp. 5993-5997; 
vol. 8, pp. 7780, 7781.] 

2. Receivers (§ 90*) — Powers — Contracts. 

A reeeiver cannot impair any valid contract subsisting when he was 
appointed under which rights and obligations bave become flxed, but 
generally he is not bouud by covenauts of leases and executory con- 
tracts, and, subjeet to control by the court, he may abandon or répudia te 
them if in bis opinion it would not be profitable or désirable to adopt and 
perform them. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 164-166 ; Dec. 
Dig. § 90.*] 

3. Lakdlord and Tenant (§ 112*) — Assignment of Lease— Absent by 

Landlord — Waiver. 

A landlord waives right to forfeit a lease for its assignment without 
hls assent in writing, as requlred by the lease, by receiving rent from 
the assignée. 

[Ed. Note.— For other cases, see landlord and Tenant, Cent. Dig. §§ 
343-349; Dec. Dig. § 112.*] 

4. IjAndlokd and Tenant (§ 86*) — Leases — Option to Renew. 

Where a lease gave the tenant, a married woman, an option to renew 
for a flxed term, notice of her élection to renew was not iusufticient be- 
cause signed by her husband where he acted as her manager, and the 
notice showed that she was the lessee. 

[Ed. Note, — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
270-275 ; Dec. Dig. § 86.» 

•For other cases see same topic & § ndmbeb lu Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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5. Landloed and Tenant (§ 86*) — Leases — Option to Renew — Notice ov 

Election — SurFiciE>'CY. 

Under a lease providing that the lessee sliould hâve the privilège of a 
renewal for a five-year period to be exercised by giviiig written notice 
to the receiver at least three months before expiration of the term, etc., 
a letter to the landlord's receiver, vs^ritten by the lessee's hnshand, stat- 
ing that, in accordance wlth such provision whlch he deslgnated by para- 
graph and page number, he, as manager, applled for renewal of the lease, 
though informai, was suffieient notice. 

[Ed. Note. — For other cases, see Laudlord and Tenant, Cent. Dig. §§ 
270-275 ; Dec. Dig. § 86.*] 

6. Landloed and Tenant (§ 101*) — Lease — Termination — Grounds — Dam- 

age TO Building. 

That use of the basement of a building for bathhouse purposes for 
which it was rented caused damage to the building was insufflcient cause 
for termination of the lease by the landlord, since the landlord is pre- 
sumed to hâve foreseen the natural conséquences to the building of such 
use, It appearing that the lessee attempted as far as possible to prevent 
the injury. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. §§ 
314, 315; Dec. Dig. § 101.*] 

7. Eecbivers (§ 90*) — Leases — Refusai of Renewal — Propriety. 

Though a lease gives the tenant a right to renewal for additional flve- 
year period, the lessor's receiver is justified in refusing to grant the re- 
newal, where it appears that it would be detrimental to the estate through 
injury to the building and through hindering a sale. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 164-166; Dec. 
Dig. § 90.*] 

8. Receivers (§ 90*) — Executory Contracts — ^Abrogation — Damages — Lia- 

BILITY. 

The gênerai rule that a receiver in electing to abrogate an executory 
contract of the person or corporation of whose estate he is put in charge 
without rendering the estate liable to damages does not apply to refusai 
to renew a lease of premlsesfor bathhouse, etc., purposes, where it ap- 
pears that the tenant bas incurred large expense in fltting up the prem- 
ises in reliance upon his right to elect to renew, and where a part of the 
improvements were made without any notice or intimation by the re- 
ceiver that he intended to refuse the renewal. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. §§ 164-166; Dec. 
Dig. § 90.*] 

9. Landlord and Tenant (§ 83*) — Executory Contract to Renew Lease — 

Abrogation — Damages — Measuhe. 

Where a lessor's receiver abrogates an executory contract to renew 
a lease, the measure of any damages recoverable by the tenant against 
the estate is not liquidated damages stipulated in the lease to be pald 
on élection of one of the parties to terminate the lease, since the receiv- 
er's authority to abrogate the lease arises independently of It; the prop- 
er measure being ascertalned by considering the tenant's outlay for put- 
ting the premises in Condition for occupancy, the time of occupancy lost to 
the tenant, and the expense attending an early change to other premises. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
263, 264, 266-269, 278, 295 ; Dec. Dig. | 83.*] 

In Equity. Bill by N. Coy against the Title Guarantee & Trust 
Company and others; Myrtle McMahon intervening. Decree for in- 
tervener. 

See, also, 157 Fed 794. 

•For other cases see same tcpic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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C. H. Labbe and Malarkey, Seabrook & Stott, ail of Portland, Or., 
for intervener. 

William C. Bristol, of Portland, Or., for receiver. 

WOLVERTON, District Judge. The facts ont of which this 
controversy arises are, in brief , as follows : 

A receiver was appointed in this^court for the Title Guarantee & 
Trust Company on November 6, 1907. R. S. Howard, Jr., succeeded 
to the receivership January 21, 1908, and has since been and is now 
the duly qualified and acting receiver of ail the property and efïects 
of such Company. The receivership carried with it certain subsidiary 
corporations, of which the Commercial Trust Company is one. After 
Howard's appointment as receiver, he became the président of the 
Commercial Trust Company, and has since acted in that capacity. 
He has, however, treated the property of the company as an asset 
of the Title Guarantee & Trust Company, and is proceeding to ad- 
minister it in his capacity as receiver. A long time previous to the 
receivership, to wit, on October 12, 1905, the Commercial Trust Com- 
pany executed a lease to one J. F. King to certain space in the base- 
ment of the building belonging to that company for the purposes 
of a bathhouse, barber shop, and bootblack stand for the term of 
five years beginning December 1, 1905, and ending November 30, 
1910, at a monthly rental of $75. The terms of the lease are, among 
other things, that the lessor doth lease and démise to the lessee the 
premises described, "together with a reasonable supply of steam beat, 
at such hours as the same can be conveniently delivered from the 
boilers of said company without additional cost or expense or inter- 
férence with opération of the other portions of said building, or of 
the machinery therein ; and reasonable supply of gas for lighting pur- 
poses only. Also such a supply of water from the well of said lessor 
on said premises as can be conveniently given by said lessor, as it shall 
détermine, and not otherwise." It is covenanted by the lessee: 

"That he will not suffer or commit any sti'lp or waste of said premises, nor 
make, or suffer to be made, any altérations or additions to or upon the same ; 
that he will place no signs upon the exterior of said building ; that he will 
not assign this lease without the consent of the lessor, or those having its 
estate in the premises, having been first obtaiiied in writiug allowing the 
same." 

And it is further stipulated: 

"That the lessee shall hâve the privilège of renewing this lease for the 
period of five years, from the 30th day of November, 1910, upon such terms 
and conditions as may be agreed upon hereatter, which privilège shall be 
exerclsed by giving written notice to the lessor at least three months prior to 
the expiration of the term of this lease; provided, however, that no greater 
rental shall be demanded than is charged for lilce premises lu the same vicin- 
ity. Pi'ovided always, and thèse présents are upon this condition, that the 
said lessor or the said lessee, or the successors or assigns of the said lessor, 
or the heirs, executor or assigns of the said lessee, may at any time cancel 
this lease on ninety days written notice of such cancellation, which said no- 
tice shall be given by the party desiring to cancel this lease to the other par- 
ty thereto, and ail right or interest of the said lessee to the said premises 
under or on account of said lease or occupation of the premises shall be dé- 
terminée and extlnguished at the end of ninety days from such notice, it 
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being understood and agreed that at the expiration of sald perlod of notice 
tlie sald lessee shall peaceably and quietly deliver up said preiuises, in ail re- 
spects as hereinbefore provided, and in sucb case the party giving such notice 
and desiring to cancel this lease shall pay to the other party thereto the sum 
of $1,500 as liquidated damages." 

On August 28, 1906, King assigned the lease to C. H. Reynolds, 
to which assignment the Commercial Trust Company assented, through 
John E. Aitchison, its président. On December 31, 1906, the Com- 
mercial Trust Company and Reynolds, in modification of the original 
lease, entered into an agreement as follows : 

"The lessor agrées to pump ont the swimming pool located in leased prem- 
ises once each week if same does not interfère wlth opération of building, 
and if requested so to do by lessee if the lessor at the time requested lias 
suflicient water In its own vvell for the purpose. The lessee hàs to glve aid 
and assistance required by lessor in such pumping, and to furnish steam for 
purpose of heating water when it ean do so without interfering with opéra- 
tion of building. The lessor agrées to furnish steam for heating and bath 
purposes, and water for shower baths and tub baths only for such time on 
Sundays as the lessee niay at lessee's expense arrange with the engineer of 
the building as is now being done; provided, however, that said water shall 
be furnished only at lessor's convenience and without additional expense to 
it being occasioned thereby. The rental reserved to be pald during the said 
term, commencing with December 1, 1906, shall be nlnety (|90.00) dollars per 
month payable on the first day of each and every month from and after De- 
cember 1, 1906." 

On the same day Reynolds assigned an undivided one-half interest 
in the lease to Mrs. Myrtle McMahon, the Commercial Trust Com- 
pany assenting thereto through C. B. Aitchison, secretary. On June 
28, 1907, Reynolds and wife assigned, by an instrument denominated 
a bill of sale, the remaining one-half interest in the lease to Mrs. Myrtle 
McMahon. This was not formally assented to by the Commercial 
Trust Company. Notwithstanding the want of assent, the assignée 
continued to pay the monthly rental of $90 as stipulated by the mod- 
ification agreement, which was accepted by the Commercial Trust 
Company prior to the appointment of the receiver, and since by the 
receiver himself. On August 4, 1910, M. H. McMahon addressed a 
letter to "R. S. Howard, Jr., Receiver Commercial Trust Co.," as 
follows : 

"Dear Sir: I désire to call your attention to the fact that the flrst five- 
year period of the 10-year lease entered into by and between your company 
and J. F. King on the 12th day of October, 1905, covering that portion of the 
baseraent now used as a bathhouse at 240 Washington St., and under which 
lease my wlfé is now the lessee, wlll expire on the 30th day of November, 
1910. 

"In accordance, theref ore, with the provisions of said lease, and of para- 
graph number two on page number three therein, as manager, I hereby make 
application for a renewal of said lease for the remaining flve years from the 
30th day of November, 1910. 

"I will thank you for an early reply In the premises, as I désire to know 
how to proceed as to future plans for Improvements, etc., as per our conversa- 
tion on the 2nd inst." 

On September 1, 1910, Howard wrote Mrs. McMahon: 

"Dear Madam: Eeferring to lease dated October 12th, 1905, between the 
Commercial Trust Company and J. F. King to basement in Commercial Build- 
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Ing, this city, and assignment of said lease by J. F. Klng to C. H. Reynolds 
dated August 28, 1906, and a subséquent assignment of an undivided half 
Interest in said lease by O. H. Reynolds to you under date of Deceniber 31, 
1906. The undersigned déclines to renew the lease upon the ground that you 
hâve failed to observe the terms and conditions of your lease and hâve so 
operated the premises leased you that the building bas been damaged, and Is 
continually being damaged, and the undersigned will not recognize any right 
in you to an extension. 

"Further, no notice has been given of the désire for an extension in the 
manner contemplated by the terms of the lease, and vvithin the time provided. 
"ïours truly, Commercial Trust Company, 

"By R. S. Howard, Jr., Président" 

On the same day Mrs. McMahon served another notice on Howard 
to the effect that she desired and intended to exercise the privilège of 
renewing the lease for the period of five years. 

At the expiration of the five-year term of the lease Howard, re- 
ceiver of the Title Guarantee and Trust Company, caused the steam 
heat and water supply to the lessee to be entirely discontinued, and 
declined longer to recognize the lease. Whereupon Mrs. McMahon 
petitioned the court, by intervention in the main case of Coy v. Title 
Guarantee & Trust Co., praying an order and decree to the effect 
that the lease had been legally renewed for the term of ûvt years, and 
requiring the Commercial Trust Company to perform the covenants 
thereof . By order of the court the petitioner was allowed to continue 
in the possession and use of the premises on condition that she pay to 
the clerk of the court the rental, to wit, $90 per month, during the 
pendency of the controversy. Since that time the receiver, in con- 
struing the lease and the modification thereof, has furnished steam 
and lights for the baths of petitioner f rom 8 o'clock a. m. until 8 :30 
p. m. during week days, but none on Sundays and holidays, as had 
been done previously. 

Much testimony has been taken, and the matter has been continued 
from time to time until the présent. The theory upon which the péti- 
tion was interposed and the intervention sought was and is that the 
petitioner was entitled as a matter of légal right to hâve the lease 
renewed for a second period of five years by reason of stipulation 
contained in the lease providing for such renewal. The receiver con- 
troverts the theory, and urges, that, a receiver having been appointed 
for the property and assets of the Commercial Trust Company, such 
receiver thenceforth was not bound as was the lessor for the perform- 
ance of the terms of the lease, the contract being executory, but that 
it was incumbent upon him to subserve the best interest of the estate 
and ail concernéd, including the creditors. In other words, he insists 
that as receiver he was not bound, even though the lease so stipulated, 
to assent to its renewal, or to permit it to be renewed, if the new ar- 
rangement would prove burdensome to the estate, and an incumbrance 
in winding out the business pertaining thereto. As previously indi- 
cated, the Commercial Trust Company is a concern merely subsidiary 
to the Title Guarantee and Trust Company, and its property and as- 
sets were taken over by the receiver, upon his appointment by the 
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court, along with the property and assets of the latter company, so 
that both are being administered together under one receivership. 

[1, 2] A receiver is but an arm of the court to take care of and 
administer the property, assets, and estate over which the court has 
assumed control for the time being, to do with it as the law may direct 
for the benefit of the parties concerned. In theory he can do noth- 
ing without the court's order or sanction. He nevertheless exercises, 
in matters of management and manner of disposition of the estate, 
a large discrétion, which he neèds must do, as the court cannot at- 
tend to détails of administration. The court will act, and the receiver 
will exercise his discrétion, at ail times to best subserve the estate and 
those concerned in its due administration. The receiver may not 
impair, by any act on his part, any valid contract, subsisting at the 
time of his appointment, which fixes the obligations and détermines the 
rights of the respective parties, but as a gênerai rule, which is said 
to be well established, he is not bound by the covenants of leases and 
executory contracts of those over whose property he is appointed, and, 
subject to the control of the court, he may abandon or repudiate them 
if, in his opinion, it would not be profitable or désirable to adopt and 
perform them. 34 Cyc. 258, 259. 

It was said by the Court of Appeals, 5th Circuit, in General Elec- 
tric Co. v. Whitney, 74 Fed. 664, 667, 20 C. C. A. 674, 677, that: 

"It was the duty of tlie receivers to use ail reasonable efforts to carry out 
aiid perforin the bénéficiai contract, and it was also their duty to refuse to 
adopt an executory contract which they found would prove so burdensome as 
to imperil the fund." 

To the same purpose is United States Trust Co, v. Wabash Railway, 
150 U. S. 287, 299, 14 Sup. Ct. 86, 90 (37 L. Ed. 1085); the court 
saying : 

"The gênerai rule applicable to this class of cases Is undisputed that an 
assignée or receiver is not bound to adopt the contracts, accept the leases, 
or otherwise step into the shoes of his assigner, If in his opinion it would be 
unprofitable or undesirable to do so ; and he is entitled to a reasonable time 
to elect whether to adopt or repudiate such contracts." 

See, also, Sunflower Oil Co. v. Wilson, 142 U. S. 313, 12 Sup. Ct. 
235, 35 L. Ed. 1025 ; Empire Distilling Co. v. McNulta, 77 Fed. 700, 
23 C. C. A. 415; Central Trust Co. v. East Tennessee Land Co. et 
al. (C. C.) 79 Fed. 19; EHis v. Boston, Hartford & Erie Railroad Co., 
107 Mass. 1; Commonwealth v. Franklin Insurance Co., 115 Mass. 
278; Wells v. Hartford Manilla Co., 76 Corin. 27, 55 Atl. 599; Scott 
v. Rainier Power & Railway Co., 13 Wash. 108, 42 Pac. 531. 

[3] Some question has been made as to whether the lease has not 
been forfeited because the assignment of one half-interest therein by 
C. H. Reynolds to Myrtle McMahon was not assented to by the Com- 
mercial Trust Company in writing. The assignment is called a bill 
of sale, but nevertheless contains words of transfer and assignment 
of Reynolds' remaining one-half interest in the lease. It bears date 
June 28, 1907. The rent was regularly paid from that time on as 
before, and received by the Commercial Trust Company until the date 
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of the receivership, and subsequently by the receivers. I say this be- 
cause it must be assumed, being the regular course in which the busi- 
ness was transacted, and there is no testimony to the contrary. In 
f act, it is not disputed that it was so paid. Such a course on the part 
of the lessor and its receivers was a récognition of the new relation- 
ship, and a waiver of express assent in writing to the assignment. An- 
other irregularity is noted in the manner by which the Commercial 
Trust Company gave its assent to a previous assignment, the assent 
appearing to hâve been executed by C. B. Aitchison, secretary ; it not 
having been shown that C. B. Aitchison was ever secretary of the 
Company, but that John E. Aitchison was. The assignment was made 
December 31, 1906, and after so long a time I think it cannot be 
that the manner of executing such assent is fatal to the validity of 
the lease. 

[4] It is urged with greater emphasis that the notice attempted to 
be given by Mrs. McMahon of her désire to renew the lease for an- 
other period of five years was insufïicient for the purpose designed. 
It is stipulated that the privilège of renewal shall be exercised by 
giving written notice to the lessor at least three months prior to the 
expiration of the term of the lease. No particular form of notice 
is required, and no spécifie time is fixed in which the notice shall be 
served. The notice was by letter bearing date August 4, 1910, which 
must hâve been received by the receiver in due course. His stamp of 
the time it was received bears date August 3d, so either he or the 
writer made a mistake in the date. The principal objection to the 
notice is that it is signed by M. H. McMahon. McMahon, however, 
was the manager for his wife, and the notice shows that his wife was 
the lessee — that is, the owner of the term — and, of course, the person 
entitled to the renewal, if any one. 

[5] I think the informality of the notice does not render it in- 
eflfectual or nugatory, and it must be held to be a sufficient notice of 
Mrs. McMahon's désire to exercise her privilège of renewal. No reply 
was made to the notice until September Ist, when the receiver wrote 
Mrs. McMahon declining to renew the lease, or to recognize any right 
on her part for an extension, upon the ground that she had failed 
to observe the conditions thereof , and had so operated the leased prem- 
ises as to damage the building, and on the f urther ground that no notice 
had been given of her désire for an extension in the manner contem- 
plated by the terms of the lease. Thereupon Mrs. McMahon served 
upon the receiver a more formai notice in the exercise of her privilège 
to renew. This notice, however, was too late, as it was not given three 
months prior to the expiration of the term, which was November 30, 
1910. But, the former notice being sufHcient, this latter notice was 
unnecessary. 

[6] Nor was the damage which was being donc to the building, al- 
though great, a sufficient cause for terminating the lease. When the 
Commercial Trust Company leased the premises for the purposes des- 
ignated, it must be presumed to hâve anticipated the natural consé- 
quences to the building which would resuit from the stipulated use. 
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and, whether injury proved to be great or small, it could not afford 
justification for abrogation of the lease. The stipulation in the lease 
is that the lessee "will not suffer or commit any strip or waste of said 
premises," and it might be implied that he would not do any unneces- 
sary damage to the building. In this regard the évidence satisfac- 
torily shows that, when Mrs. McMahon's attention was called to the 
damage which her occupancy was doing to the building, she took im- 
médiate steps to prevent, as far as possible, the continuance of the 
injury. She tried faithfully, but was unable to succeed effectually. 

The grounds assigned, therefore, by the receiver in reply to Mrs. 
McMahon's notice requesting the exercise of her privilège of renewal 
were not sufficient upon which to abrogate the lease or to refuse the 
renewal. 

[ 7 ] But it is now insisted that the renewal should be denied and the 
lease abrogated because it has proven burdensome and greatly detri- 
mental to the estate in the hands of the receiver, and will so continue 
as long as the présent occupancy continues. It has been abundantly 
shown that the occupancy under the lease has resulted, by reason of 
the escape of steam and moisture from the bath or steamroom, as it 
is called, in great injury or damage to the building in which the baths 
are located, and especially to the rooms immediately above the baths. 
Other floors yet above are threatened with injury from the same 
source, and, if allowed to continue, many of the office rooms in the 
building will be rendered unfit for occupancy. And it is the opinion 
of experienced architects that the fault cannot be relieved against 
except through a large outlay in reconstructing the walls and ceiling 
of the baths. This renders but one reasonable verdict possible, when 
the best interest of the estate is consulted, which is that the occu- 
pancy of the premises for the purposes specified in the lëase should 
be discontinued. It is highly cumbersome and burdensome to the 
estate, and, further, a renewal of the lease might extend the term far 
beyond the time for closing the receivership, and undoubtedly it would 
prove a hindrance to a sale and disposition of the building and prop- 
erty incumbered by it. The action of the receiver in declining to renew 
the lèase is justified by the attending conditions, and should be ap- 
proved. This renders it unnecessary to construe the terms of the lease 
as it relates to the time and manner of supplying steam and water 
for the lessee's use. 

[8] It is next to be considered whether Mrs. McMahon is entitled 
to damages on account of the receiver's refusai to renew the lease ac- 
cording to the stipulations thereof, and, if so, what amount should be 
awarded her. The receiver, in making his élection to abrogate the ex- 
ecutory contracts of the person or corporation of whose estate he is 
put in charge, does so without subjecting the estate required for the 
satisfaction of existing claims of creditors to a charge for damages. 
Wells V. Hartford Manilla Co., supra ; Scott v. Rainier Power & Rail- 
way Co., supra; Central Trust Co. v. East Tennessee Land Co., supra; 
Fidelity Safe-Deposit & Trust Co. v. Armstrong (C. C.) 35 Fed. 
567. Such appears to be the rule, although the action of the receiver , 
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may entail a cause of action against the person or corporation whose 
estate he is administering as receiver. Chemical National Bank v. 
Hartford Deposit Co., 161 U. S. 1, 16 Sup. Ct. 439, 40 L. Ed. 595. 
This is the gênerai rule, but it cannot be said to be absolutely applicable 
in every case where the receiver abrogates an executory contract. In 
Wells V. Hartford Manilla Co., supra, a well-considered case, the 
court says : 

"We do not, however, wish to be understood as saying tliat there may not 
be fréquent cases where the act of a receiver In not adopting an executory 
contract woiild entail such injury upon the other party to the contract, by 
reason of what he had already done under it, and relying upon the faith that 
it would be carried out, that a claim against the estate would, upon the prin- 
ciples of equity and good conscience wblch uuderlie receivership proceedings, 
be recognized and allowed." 

In the case at bar the original lessee King, when he took the lease, 
was at the expense of some $2,300 or $2,400 to fit the premises for his 
use and purposes, and recently the présent owner of the lease has 
been at considérable expense in receiling the steamroom, to prevent, 
if possible, the further escape of steam and moisture, to the détriment 
of the building. Ail this, we may assume, was in reliance upon the 
faithful observance of ail the terms of the lease on the part of the 
lessor and its successors in interest. Of course, this anticipated a 
renewal if it should be desired and requested, and it may be that thèse 
improvements would not hâve been made except in anticipation that 
the lessee and his assigns would ultimately hâve the use for the full 
term of 10 years. When the ceiling was improved, Mrs. McMahon 
must be considered to hâve known that the receiver could terminate 
the lease if he found it burdensome to the estate, or refuse to renew 
it upon the same ground. The improvement was made, however, on 
the complaint of the receiver, and without notice or intimation on his 
part that he intended to abrogate the lease or refuse to permit the 
extension, and Mrs. McMahon endeavored, in the utmost good faith 
and by her best efforts, to check the continuance of damage to the 
building. Under such conditions, I think it inéquitable and unjust 
that the petitioner should be turned away practically remediless. That 
she will bave suffered damage by the refusai to renew the lease is 
without question. If she is relegated to an action against the Com- 
mercial Trust Company, and is required to dépend upon that company 
surviving the receivership with a surplus, her relief is fanciful, and 
would probably prove illusory. 

[9] The measure of her damages is not the liquidated damages 
stipulated for in the lease in case one party or the other desired to 
terminate it, because the lease is not being abrogated in pursuance 
of its terms, but by the receiver by virtue of his authority wholly 
aside from any stipulated conditions. The measure should rather be 
by considération of the outlay of Mrs. McMahon and assignors for 
putting the premises in condition for occupancy as contemplated by 
the lease, the outlay incurred in the endeavor to prevent further in- 
jury to the main building from escaping steam and moisture, the time 
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of occupancy, or ratlier tlie time to be lost to the occupant, and the 
expense attending an early change to other premises. 

I am impressed, therefore, that $1,000 will be a fair measure of 
damages in favor of the petitioner, and that amount will be allowed 
her from the funds in the hands of the clerk of this court; the bal- 
ance to be paid to the receiver. The petitioner will vacate the prem- 
ises at the end of the time for which rent has been deposited with the 
clerk. 



UNITED STATES v. BEATY et al. 

(District Court, W. T>. Virginia. August 9, 1912.) 

Nos. 2,074r-2,0S3. 

1. Eminent Domain (§ 18*)— Exercise of fowEE by United States— Aot 

AUTHORIZING "PuKCHASE" OF LaND. 

Under the provisions of Army Appropriation Act Maroh 3, 1911, c. 
209, 86 Stat. 1037, 1049, making an appropriation "for the purchase of 
land accessible to the horse-raislng section of the state of Virginia for 
the assembling, gràzing and tralnlng of horses purchased for the mounted 
service," such land may be acqulred by condemnatlon, as authorlzed by 
Act Aug. 1, 1888, c. 728, 25 Stat 357 (U. S. Comp. St. 1901, p. 2516), 
"in every case in whlch • * * any * • * ofiicer of the govern- 
ment has been or hereafter shall be authorized to procure real estate 
for the érection of a public building or for other public uses" ; the 
Word "purchase" belng used in the appropriation act In a broad sensé 
(eitlng 7 Words and Phrases, 5853). 

[Ed. Note. — For other cases, see Emlnent Domain, Cent. Dig. §§ 55, 
87, 88; Dec. DIg. § 18.* 

Nature and estent of power of United States to condemn property for 
public use, see note to 70 C. C. A. 653.] 

2. Eminent Domain (§ 209*) — Condemnation Peocbedings by United States 

— EiGHT TO TBIAL by JUEY. 

The provision of Kev. St. § 566 (U. S. Comp. St. 1901, p. 461), that 
the trial of Issues of fact In the district courts In civil actions at law 
shall be by jury, does not apply to proceedings for condemnation of 
land for public use, brought under Act Aug. 1, 1888, e. 728, 25 Stat. 357 
(U. S. Comp. St. 1901, p. 2516) ; and where by the practice of the state, 
to which such proceedings are required by section 2 of the act to con- 
form as neat as may be, the compensation to be awarded to the land- 
owners Is determlned by commlssioners, whose award is reported to 
the court for confirmation, such practice may properly be foUowed by 
the fédéral court. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 548; 
Dec. Dig. § 209.*] 

3. Witnesses (§ 74*) — Oompetency— Condemnation Proceedings. 

In condemnation proceedings under a procédure by which the compen- 
sation of the landowners is flxed by commissioners, whose award is re- 
ported to the court for confirmation, on the hearing of exceptions to 
their report, the commlssioners are compétent witnesses. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 188; Dec. 
Dig. § 74.*] 

4. Evidence (§ 142*) — ^Condemnation Proceedings— Evidence oe Value. 

In proceedings by the United States to condemn land, testimony as 

•For other cases see same topio & % numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to tlie priée pald by the government for land purcliased from other 
owners, forming part of the tract sought to be acqnirecl, is iiot compétent 
on the question of the compensation to be awarded a défendant. 

LEd.' Note. — For other cases, see Evidence, Cent. Dig. §§ 41&-42.3 ; Dec. 
Dig. § 142.*] 

5. Eminbnt Domain (§ 238*) — Compensation— Weight to be Given Awaed 
by commissioneks. 

The award of commissioners appointed to flx the compensation to 
■whieh a landowner is entitled in condemnation proceedings, where the 
fairness of the commissioners is not impeached, should not be changed 
by the court, except on clear évidence of error or mistake. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 614, 
619, 658, 659, 660, 666, 668, 669, 671, 673, 674, 687; Dec. Dig. § 238.*] 

Condemnation proceedings by the United States against Paul Beaty 
and others, against William Brown and others, against Aima Jack- 
son and others, against S. E. Macatee and others, against Lucretia 
Thompson and others, against Carrie P. Kuser and others, against 
Lucy E. Barber and others, against Ella S. Kenny and others, against 
Newton Garrett and others, and against Martha Pomeroy and others. 
On exceptions to awards of commissioners. Overruled, and awards 
confirmed. 

Barnes Gillespie, U. S. Atty., of Tazewell, Va., and Downing & 
Weaver, of Front Royal, Va., for the United States. 

O'Flaherty & Fulton, of Richmond, Va., and E. H. Jackson and 
S. Gardner Waller, both of Front Royal, Va., for défendants. 

McDOWELL, District Judge. In the act of Congress of March 3, 
1911 (36 Stat. 1037, 1049, c. 209), making appropriation for the sup- 
port of the Army, is the following: 

"* * • Includlng not to exceed two hundred thousand dollars for the 
purchase of land accessible to the horse-ralsing section of the state of Vir- 
ginia, for the assembling, grazing, and trainlng of horses purchased for the 
mounted service." 

The act of August 1, 1888, to authorize condemnation of land for 
sites for public buildings and other purposes (25 Stat. 357, 6 Fed. 
Stats. Ann. 700, 703 [U. S. Comp. St. 1901, p. 2516]) reads as fol- 
lows: 

"That In every case In which the Secretary of the Treasury or anv other 
offlcer of the government bas been, or hereafter shall be, autliorlzed to pro- 
cure real estate for the érection of a public building or for other public uses 
he shall be, and hereby is, authorized to acquire the same for the United 
States by condemnation, under judlclal process, wbenever in hls opinion It 
is necessary or advantageous to the government to do so, and the United 
States Circuit or District Courts of the district whereln such real estate is 
located, shall hâve jurisdictlon of proceedings for such condemnation, and 
it shall be the duty of the Attorney General of the United States, upon 
every application of the Secretary of the Treasury, under tbis act, or such 
other ofHcer, to cause proceedings to be commenced for condemnation, within 
thirty days from the receipt of the application at the Department of Justice. 

"Sec. 2. The practice, pleadlngs, forms and modes of proceeding in causes 
arlslng under the provisions of tbls act shall conform, as near as mav be, 
to the practice, pleadlngs, forms and proceedings exlstlng at the time in 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



1*86 198 FEDERAL REPORTER 

like causes In the courts of record of the state within which sueh Circuit or 
District Courts are lield, any rule of the court to the contrary notwith- 
standing." 

The Virginia statutes relating to the procédure for condemnation 
"in like causes" are found in Àcts Va. 1902-04, p. 957 et seq. (Code 
1904, ■§ 1105f), Acts 1906, p. 452 et seq. (Supp. Codte 1910, § 1105f), 
and in Code 1904, §§ 15a, 1105 f (25). In brief the procédure, so far 
as hère of interest, is as foUows: Notice, of which publication is 
made, is given by the party proposing to condemn to the landowner 
that the court will be asked to appoint commissioners (five disinter- 
ested freeholders) to go upon the land, hear évidence, and thereafter 
report the compensation to be paidi to the landowner. After the re- 
port is filed it is to be confirmed by the court unless good cause to 
the contrary be shown. If such cause is shown — if, for instance, the 
court, acting without a jury, on hearing the évidence, is of opinion 
that the amount awarded is excessive or inadéquate — the report is 
set aside and other commissioners are appointed. 

In thèse cases the Virginia procédure was followed. On the hear- 
ing of the pétition for the appointment of commissioners the landown- 
ers demurred. So far as I can recall the point chiefly relied upon 
was that the appropriation act of 1911, supra, did not authorize con- 
demnation. The contention was that acquirement on voluntary sale 
by the owner was alone authorized by that statute. The case of Chap- 
pell V. U. S., 160 U. S. 499, 16 Sup. Ct. 397, 40 L. Ed. 510, was not 
mentioned, and there was, I think, no contention that the act of 1888 
did not authorize this court to follow the Virginia procédure, if the 
act of 1911 did not forbid condemnation. The demurrers were over- 
ruled. Commissioners (agreed upon by counsel) were appointed, and 
in due time their reports were filed. To thèse reports sundry of the 
landowners filed exceptions and prayed that the reports be not con- 
firmed. A time for the hearing on the exceptions was fixed, and at 
Charlottesville, sitting without a jury, the court heard the évidence for 
both sides and took under advisement the questions on the merits. At 
this hearing the opinion in the Chappell Case was called to my atten- 
tion, and two motions in behalf of the landowners were founded 
thereon. The first was in effect that thèse causes be dismissed; the 
theory being that the only permissible procédure in a condemnation by 
the fédéral government in a fédéral court in Virginia is to disregard 
the state law and proceed ab initio before a common-law jury. The 
second motion was in efïect that the landowners bo at least allowed a 
jury trial of the issue as to the adequacy of the amounts awarded by 
the commissioners. Both of thèse motions were overruled, and the 
évidence was heard by the court. 

[1] 1. As briefly as possible I shall dispose of the contention founded 
<m the use of the word "purchase" in the appropriation act of 1911. 
When used in a statute, the word "purchase" is f requently held to in- 
clude any method of acquisition other than by descent. 7 Words and 
Phrases, 5853. To construe the word hère to mean only acquisition by 
buying, we must assume that Congress had in mind the method of ac- 
quisition rather than the gênerai purpose to acquire. The mère use of 
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the word "purchase" — which may hâve been used in its technical sensé 
— is not to my mind a sufficient reason for such assumption. If, as 
we must, we give the members of Congress crédit for a reasonable 
knowledge of human nature, they must be assumed to hâve known 
that to restrict acquirement to voluntary sales by the owners would 
most probably defeat the chief purpose for which the appropriation 
was made. However, it seems to me that the first section of the act 
of 1888, supra, makes further discussion unnecessary. The very pur- 
pose of that section was to authorize condemnation whenever, thereto- 
fore or thereafter, an act of Congress authorized land to be "pro- 
cured" for public use. Surely no broader word than "procure" could 
hâve been used. 

[2] 2. Passing for the présent the motion to dismiss, the contention 
that the excepting landowners were entitled to hâve the question of 
the adequacy of the amounts awarded by the commissioners tried by a 
jury will first be considered. The wording of the second section of the 
act of 1888, supra, was taken from the Conformity Act of 1872 (sec- 
tion 914, Rev. St. [U. S. Comp. St. 1901, p. 684]). It is settled, of 
course, that this statute does not require a fédéral court to foUow the 
State procédure, where to do so would defeat the purpose or impair 
the efïect of any congressional statute. In following the state procé- 
dure in thèse cases, and hence in denying a trial by jury of the issue 
of fact raised as to the adequacy of the sumis awarded, the purpose of 
section 566, Rev. Stats. (U. S. Comp. St. 1901, p. 461), was certainly 
defeated, if that statute was intended to apply to such cases. This 
statute was enacted originally by the first Congress in 1789. Act Sept. 
24, 1789, c. 20, § 9, 1 Stat. p. 77. It reads: 

"And the trial of issues of fact, In the District Courts, in ail causes 
except civil causes of admiralty and maritime jurlsdiction, shall be by jury." 

The language of section 566, Rev. Stats., is the same, except that a 
further exception in bankruptcy proceedings is added. In view of what 
is said in the opinion in the Chappell Case, to which I shall advert 
later, it is with diffidence that I feel constrained to state that in my 
opinion this statute was not intended to apply to condemnation cases. 
It is to be noted that the statute does not read that ail issues of fact in 
common-law causes shall be tried by jury. And this omission was 
doubtless intentional. Issues of fact in contempt cases, for instance, 
were certainly not intended to be included. It is also a fact that issues 
of fact as to jurisdiction are frequently and permissibly tried by the 
court without a jury. Wetmore v. Rymer, 169 U. S. 115, 121, 18 Sup. 
Ct. 293, 42 L. Ed. 682; Globe Co. v. Landa Cotton Oil Co., 190 U. S. 
540, 547, 23 Sup. Ct. 754, 47 L. Ed. 1171. Disbarment proceedings 
are not tried by jury. Randall v. Brigham, 7 Wall. 523, 530, 540, 19 
L. Ed. 285. A motion to set aside a verdict as being contrary to the 
évidence raises an issue of fact, and many motions for continuance 
raise issues of fact; but such issues are never tried by jury. Issues 
of fact may arise in proceedings on habeas corpus, but no jury décides 
such issues. 9 Ency. PI. & Pr. 1049. 

We know, then, that it was not the intention to require that ail is- 
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Sues of fact in common-law causes be tried by the jury, and the con- 
clusion which seems necessary is that the intention of Congress was 
that only those issues of fact which previous to 1789 had customarily 
and generally been tried by jury should thenceforth be so tried in the 
District Courts. So far as the authorities now accessible enable me to 
learn, it appears that prior to 1789 condemnations by common-law ju- 
ries were certainly unusual and probably were unknown. In Kohi v. 
U. S., 91 U. S. 367, 376 (23 L. Ed. 449), it is said : 

"The right of eminent domain always was a right at common law. * * • 
That it was not enforced throuyh the agenoy of a jury is immaterial ; for 
many civil as well as crlminal proceedings at common law were witliout 
jury." 

In 7 Ency. Pi. & Pr. 546, it is said: 

"Where the Constitution is silent upon the question, the great weight of 
authority Is that a eommo.n-law jury Is not a matter of constitutional right, 
inasmuch as a well-settled practice existed both lu England and in America, 
before the adoption of any of our Coustitutions, of ascertaining the compen- 
sation by means of other agencies than a common-law jury." 

In 2 Lewis Em. Dom. (3d Ed.) § 509(311) it is said: 

"In the absence of any express [constitutional] provision on the subject, 
the authorities almost uniformly hold that it [right to jury trial in con- 
demnation cases] is not a matter of constitutional right. The Une of reason- 
ing upon which thèse décisions are based is that, before any of our Con- 
stitutions were adopted, it had been the practice in America and England 
to ascertaln the compensation to be pald for property taken for public use 
by other agencies than a common-law jury, that this practice was well known 
to the framers of those Constitutions, and that presumably they did not in- 
tend by any gênerai language employed to abrogate a practice so universal 
and of such long standing and against which no complaint existed." 

It should hère be noted that the Suprême Court has fully settled the 
proposition that the seventh amendment to the fédéral Constitution, in 
its préservation of the right of trial by jury, does not embrace con- 
demnation cases. Secombe v. Railroad Co., 23 Wall. 108, 118, 23 h. 
Ed. 67; U. S. v. Jones, 109 U. S. 513, 519, 3 Sup. Ct. 346, 27 L. Ed. 
1015 ; Bauman v. Ross, 167 U. S. 548, 593, 17 Sup. Ct. 966, 42 E. Ed. 
270; Backus v. Fort Street Union Depot Co., 169 U. S. 557, 569, 18 
Sup. Ct. 445, 42 E. Ed. 853. The same reasoning which leads to the 
conclusion that the seventh amendment to the Constitution does not 
embrace condemnation cases inevitably leads to the conclusion that 
condemnation cases were not intended to be embraced within the stat- 
ute providing for jury trials. The statute (1 Stat. 77 and 80) was en- 
acted (on September 24, 1789) by the same Congress which (on Sep- 
tember 29, 1789) proposed the adoption of the first ten amendments to 
the Constitution. Having full knowledge of the then long existing 
English and American practice of ascertaining damages in condemna- 
tion cases by other agencies than common-law juries, they presum- 
ably — ■ 

"did not intend by any gênerai language employed to abrogate a practice so 
universal and of such long standing and against which no complaint existed." 

In fact, the rulings of the Suprême Court to the effect that the Con- 
stitution does not préserve the right to hâve issues of fact in condem- 
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nation cases tried by jury drives us to tlie conclusion tliat section 566 
does not give such right. The Congress of 1789 was assuredly pro- 
viding for jury trials in exactly the same cases, and only in the same 
cases, as those in which the right of jury trial was to be safeguarded 
by the then proposed seventh amendment — common-law cases in which 
trial by jury had previously been the customary mode of trial. Issues 
of fact arising in contempt cases, in disbarment proceedings, on ha- 
beas corpus, and in sundry motions (and, by the same token, in con- 
demnation cases) were not intended to be thenceforth tried by jury, 
because such had not theretofore been the usual method of trial of 
such issues. In Black, Interp. Laws, p. 233, it is said : 

"Whether the statute affirma the rule of the common law on the same 
point, or whether it suppléments it, supersedes it, or displaces It, the légis- 
lative enactment must be construed with référence to the common law ; 
for in this way alone is it possible to reach a just appréciation of its pur- 
pose and efïect. Again, the common law must be allowed to stand unaltered 
as far as Is consistent with a reasonable interprétation of the new law. 
'The gênerai rule in the exposition of ail acts of Parliament is this: That 
in ail doubtful matters, and where the expression is in gênerai terms, they 
are to receive such a construction as may be agreeable to the rules of the 
common law In cases of that nature; for statutes are not presumed to make 
any altération in the common law further or otherwise than the act does 
expressly déclare, and therefore in ail gênerai matters of law présumes the 
act dld not Intend to make any altération, for if the Parliament had haâ 
that design, they would hâve expressed it in the act.' " 

See, also, Shaw v. Railroad Co., 101 U. S. 557, 565, 25 L. Ed. 892. 

However, it is insisted that the case of Chappell v. U. S., 160 U. S. 
499, 16 Sup. et. 397, 40 h. Ed. 510, requires that fédéral condamna- 
tion cases in the fédéral courts be tried before a jury. The Maryland 
statutory procédure for condemnation, which is analogous to the Vir- 
ginia method, is stated in the opinion at pages 511, 512, of 160 U. S. 
(16 Sup. Ct. 401, 40 L. Ed. 510). In brief, a jury of 12 is formed, 
who act out of the présence of the court and return and file their in- 
quisition or award. If the court approves the award, it is confirmed, 
or, if good cause therefor be shown, the award is set aside, and the 
court directs another inquisition. In trying the case the District Court 
of Maryland so far departed from the state practice as to hâve a jury 
of 12 men.. from the regular panel, hear the évidence in court, under 
the supervision and direction of the judge. Practically the only con- 
cession, if any, made to the requirements of the state law, was that a 
panel of 20 veniremen was presented, and each side was allowed to 
strike off 4 names. 

Chappell's contention in the Suprême Court is thus stated in the 
opinion (160 U. S. 512, 16 Sup. Ct. 401, 40 L. Ed. 510): 

"The only position, other than the déniai of the constitutionality of the 
act of Congress, argued by the plaintiff in error in this court, was that 
by the statutes and décisions of Maryland the jury which returned the in- 
quisition was but a body of assessors of damages, in the nature of a spécial 
jury of inquest, or board of commissioners, and that he was entltled to hâve 
the whole case tried anew by an ordinary jury. In support of this position 
were eited the foUowing cases, decided under différent statutes of Mary- 
land: Tide Water Canal Co. v. Archer, 9 Glll & J. [Md.] 479; Steuart v, 
Baltimore, 7 Md. 500 ; State v. Graves, 19 Md. 351 [81 Am. Dec. 639]. But, 

198 F.— 19 
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however that may be under the statutes of the state, It Is not so tinder 
the aet of CôngWss." 

On this branch of the case the opinion concludes (160 U. S. 514, 16 
Sup. et. 402, 40 L. Ed. 510): 

"Thia plalntifE In error had the beneflt of a trial by an ordinary jury at 
the bar of the District Court on the question of the damages sustalned by 
him; and he was not entltled to a second trial by jury, except at the dis- 
crétion of that court, or upon reversai of Its judgment for error in law." 

In the opinion Mr. Justice Gray (160 U. S. 512, 16 Sup. Ct. 401, 40 
L,. Ed. 510) assumed that the Maryland décisions supported Chappell's 
contention as to the state procédure, and the entire point of his argu- 
ment is that the conformity provision of the act of 1888 does not re- 
quire the fédéral court to so closely foUow a cumbrous, expensive, and 
dilatory state procédure as to allow a second jury trial to a landowner 
who had already had a regular common-law jury trial. "Such a con- 
struction would unnecessarily and unwisely encumber the administra- 
tion of justice in the courts of the United States." 160 U. S. 514, 16 
Sup. Ct. 402, 40 L. Ed. 510. It is undeniably true that Mr. Justice 
Gray expressed the opinion (160 U. S. 513, 514, 16 Sup. Ct. 402, 40 L. 
Ed. 510) that the fédéral statutes (sections 566 and 648, R. S., being 
intended) require that fédéral condemnation cases in the fédéral courts 
be tried by a common-law jury. But it is manifest that the ap- 
peai of a landowner, who without objection had had a common-law 
jury trial, did not and could not présent for décision this question. 

The question presented by Chappell's contention was: Does the 
conformity provision of the act of 1888 require the fédéral trial courts 
to follow a state procédure which allows a landowner, who has had 
one common-law jury trial, to hâve a second jury trial? If in dealing 
with this question a judge, in passing, says that the fédéral statutes re- 
quire one jury trial, such statement is necessarily a dictum. No such 
question was in issue. Chappell had been allowed one jury trial. 
That case could not hâve raised for décision the question we are con- 
cerned with, unless Chappell had objected to allowing a common-law 
jury trial in the first instance. While great weight is and should be 
given to the dicta found in the Stipreme Court opinions, it is the clear 
duty of the subordinate courts to décline to follow any mère dictum, 
if, after careful considération, it is believed to be erroneous. 

If I am right in reaching the conclusion that section 566, R. S., does 
not embrace condemnation cases, there is no fédéral statute which re- 
quires a jury trial in condemnation cases. There is, therefore, no rea- 
son why in thèse cases the direction of the second section of the act 
of 1888 should not hâve beeti observed and the state procédure fol- 
lowed, unless by so doing we were foUowing a procédure which un- 
necessarily encumbers the administration of justice in the fédéral 
courts. No sUch charge can be made against the Virginia procédure. 
In a great many condemnation cases in this state both parties açcept 
the award made by the commissioners, and there is no trial in court at 
ail. If the procédure under the law of this state were, as Chappell ar- 
gued the Maryland procédure was, such that it provided for a jury 
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trial de novo on exceptions to the commissioners' report, it might be 
necessary to consider the proposition that such a procédure unwisely 
encumbers the administration of justice. 

The contention that commissioners should not hâve been appointed 
at ail, and that thèse proceedings should hâve been started as coin- 
mon-law cases, to be tried only before a common-law jury, has in 
effect been disposed of by what has been said. If section 566, R. 
S., does not require that issues of fact in condemnation cases be tried 
by jury, and if in following the Virginia procédure we do not im- 
wisely encumber the administration of justice, there is absolutely no 
reason or excuse for a total and absolute disregard of the direction 
in the act of 1888 to conform as near as may be to the procédure 
in like cases in the state courts. The Constitution does not give a 
right to a jury trial in condemnation cases ; no fédéral statute (if 
my reasoning be sound) gives such right ; no Virginia statute gives 
it. For a fédéral court in this state to try a fédéral condemnation case 
before a jury is simply to deny to the party who objects to such 
method of trial a right given by the second section of the act of 1888. 
In the trial of Chappell's Case the trial court's order (160 U. S. 502, 
16 Sup. Ct. 398, 40 L. Ed. 510) expressed the opinion that the ques- 
tion of damages ought to be submitted to a jury. But there is noth- 
ing in the report of the case to show that this was not agreed to by 
both parties. 

[3] 3. On the hearing of the exceptions, objection was made by 
the exceptants to allowing the commissioners who made the reports 
to testify. I am unable to think of any rule of law which would 
make the commissioners incompétent. In Hunter v. Railroad Co., 107 
Va. 158, 162, 59 S. E. 415, 17 L. R. A. fN. S.) 124,_ the commis- 
sioners testified. In 2 Lewis, Em. Dom. (3d Ed.) § 652 (433), it is 
said : 
"In regard to the eompetency of wltnesses the gênerai rules apply." 

[4] 4. Subject to objection, I heard testimony as to priées paid 
by the government to adjoiliing landowners for land somewhat sim- 
ilar to the tracts hère in controversy. The best conclusion I can reach 
is that the weiglit of authority supports the objection of the ex- 
ceptants. 2 Lewis, Em. Dom. § 667 (447) ; Mills, Em. Dom. § 170. 
So far as appears, the landowners who sold to the government may 
hâve been influenced by fear of condemnation. In reaching my con- 
clusion on the merits, I disregard the évidence referred to. 

5. Some of the witnesses were asked to state the value, without re- 
gard to the fact that the government wanted the land. While no ex- 
ception was based on this fact, it mav be well to note that in Five 
Tracts of Land v. U. S., 101 Fed. 661, 665, 41 C. C. A. 580, this 
theory is approved. 

[5] 6. After careful considération, I bave concluded that I should 
confirm the reports in each of thèse cases. No attempt will be made 
to discuss the évidence in détail. A very considérable number of 
honest witnesses expressed opinions to the effect that the land is 
worth considerably more than the commissioners hâve reported. Opin- 
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ion évidence is advisory only, and is not binding. The Conqueror, 
166 U. S. 131, 17 Sup. Ct. 510, 41 L. Ed. 937, et seq. The commis- 
sioners in thèse cases were agreed upon by the parties. The impres- 
sion made upon me by their appearance and demeanor upon the \vit- 
ness stand v/as most favorable. There has been no suggestion of 
any improper influence brought to bear upon them. To my mind 
they undoubtedly intended to award full and fair compensation. The 
weight te be given to their reports, under both the gênerai author- 
ities and under the Virginia décisions, is such that I cannot in any 
of thèse cases find suffîcient reason for refusing to confirm. 

In Bunter v. Railroad Co., supra, 107 Va. 158, 170, 171, 59 S. 
H. 4i:,, 419 (17 h. R, A. [N. S.] 124), is the following: 

"In Cranford Paving Co. v. Baum, 97 Va. 501, 24 S. B. 906, this court 
sald- 'When it becomes necessary to ascertaiii what is just compensation 
for (and taken for public use, as in tlie présent case, the statute directs 
th?/, the court shall appoint five disinterested freeholders as comniissioners 
to perform thls duty, and requires that, in its performance, they shall them- 
S'uves View the land so taken. ïhe law lays great stress upon the matter 
id the View, and justly attaches great weight to the report of the comniis- 
sioners. They are greatly aided, as they were in this case, by the évidence 
Of their own sensés. They hâve the advantage of seeing the land itself 
which is taken, and judging as to its value. * * * They hâve, as they 
also had hère, after having their attention especially drawn to the élément 
of damage relied upon, the opportunity to apply the évidence produeed before 
them to the subject of the controversy, and to détermine the weight to be 
given to its several parts. We are without the beneflt of their opportunities, 
and of what they saw and were the judges, and it should be a very clear 
case, indeed, of inadéquate compensation, to justify the court in disturbing 
their sworn, deliberate, and disinterested judginent as disclosed in their 
report.' 

"In Shoemaker v. United States, 147 U. S. 282, 13 Sup. Ct. 361 [37 L. 
Ed. 170] the opinion, quoting from Mills on Em. Dom., says: 'An appellate 
court will not interfère with the report of commissioners to correct the 
amount of damages, except in cases of gross error, showing préjudice or 
corruption. The commissioners bear the évidence, and frequently make their 
principal évidence eut of a view of the premises, and this évidence cannot 
be carried up, so as to correct the report as being against the weight of 
évidence. Hence, for an errer in the judgment of commissioners in ar- 
riving at the amount of damages there can be no correction, especially where 
the évidence is conflicting. Commissioners are not bound by the opinions 
of experts or by the apparent weight of évidence, but may give their own 
conclusions.' See, also, the récent case of Tidewater Ry. Co. v. Cowan, 106 
Va. 817, 56 S. E. 819." 

See, also, 7 Ency. PI. & Pr. 613, 614; 15 Cyc. 905 et seq.; 2 
Lewis, Em. Dom. § 776 (524); Cohimbia Co. v. Rudolph, 217 U. S. 
547, 560, 30 Sup. Ct. 581, 54 L. Ed. 877, 19 Ann. Cas. 854; S Ency. 
Ev. 248; Railroad Co. v. Pack, 6 W. Va. 397. 
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In re DICKS. 

(District Cocrt, N. E. D. Georgia, S. D. June 28, 1912.) 

Bankbuptct (§ 403*) — Death of Bankecpt — Widow's Allowance— Avvard. 
Code 1910, § 4041, provides that among the necessary expansés of ad- 
ministration of a decedeut's estate and to be preferred before ail other 
debts, except as otherwlse specially provided, Is a provision for the sup- 
port of the decedent's family to be set ofiC either lu money or property 
by appraisers sufBcient to support and maintain them for 12 months from 
the date of administration according to the circumstances and standing 
of the family before decedent's death, keeping In vlew the solvency of the 
estate. Bankr. Act July 1, 1898, c 541, | 8, 30 Stat. 549 (U. S. Comp. 
St. 1901, p. 3425), provides that the death or insanlty of the bankrupt 
.shall not effect the proceedings, but they shall be conducted and con- 
cluded In the same manner so far as possible as though the bankrupt 
had not died or become Insane, provided that, in case of death, the widow 
and children shall be entitled to ail rights of dower and allowance tlxed 
by the law of the state of the bankrupt's résidence. Held, that since 
the tltle of the bankrupt cast on the trustée by bankruptcy law is not 
an absolute one, but for distribution to pay debts, the rank and priority 
of which Is generally determined by the law of the state, where a bank- 
rupt died shortly after adjudication, bis bankruptcy did not deprive the 
widow and minor children of their right to a year's support under sec- 
tion 4041. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. f 217; Dec. 
Dlg. § 403.»] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
L. K. Dicks. On pétition to review a referee's décision refusing to 
order the trustée to pay to the widow and minor children a year's 
support under Code Ga. 1910, § 4041. Reversed. 

On appeal, questions certified to Suprême Court by divided court. 

B. B. McCowen, of Augusta, Ga., for petitioners. 

Wm. H. Barrett, of Augusta, Ga., for trustée. 

SPEER, District Judge. L. K. Dicks was adjudicated a bankrupt. 
He died shortly thereafter, and after his trustée had been elected and 
qualified, but before the property comprising his estate had been sold. 
His widow, Mrs. M. J. Dicks, made application to the ordinary of 
Richmond county (the county of her résidence) to hâve a year's sup- 
port set aside for herself and four minor children under the provisions 
of section 4041 of the Code of Georgia of 1910. Appraisers were 
duly appointed, and reported, setting aside the sum of $2,500, to be 
paid out of the money or property in the hands of the trustée in bank- 
ruptcy. Application was thereupon made to the référée for an order 
directing the trustée to pay to the widow this sum. The trustée re- 
sisted the application. The référée sustained the contentions of the 
trustée, and denied the pétition of the widow, and the controversy 
is now before the court on a pétition for a review of the referee's 
iînding. 

The inquiry it seems must be determined by the relating portions 
of the Code of Georgia and of the Bankruptcy Act. The law of Geor- 
gia providing allowances for the temporary support of familles who 

■For other cases see same topic & § nvubeb In Dec. & Am. Dlgs. 1907 to date, & Reo'r Indexes 
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have been tereaved by the death of the husband or father îs foiind in 
section 4041 of the Code. Under the title, "Year's Support to Fam- 
ily," this provides: 

"Among the necessary expenses of administration, and to be preferred be- 
fore ail otlier debts, except as otherwise specially provided, Is tbe provision 
for the support of the famlly to be ascertained as foUows: upon the death 
of any person, testate or intestate, leaving an estate solvent or insolvent, 
and leaving a vyidow, or a widov? and minor child or children • • • it 
shall be the duty of the ordlnary, on tbe application of the wldow • * * 
to appoint- flve discreet appraisers ; and It shall be the duty of such ap- 
pralsers, or a majority of them, to set apart and assign to such vfidow and 
children, or children only, either In property or money, a sufflciency from 
the estate for their support and maintenance for the space of twelve months 
from the date of administration • • * to be estimated according to the 
clrcumstances and standing of the family previously to the death of the tes- 
tator or Intestate, and keeping In view also the solvency of the estate. 
• • * " 

The "ordinary" in this state is the probate court. Section 8 of the 
Bankruptcy Act provides: 

"The death or Insanlty of a bankrupt shall not abate the proceedlngs, but 
the same shall be conducted and concluded In the same manner, so far as 
possible, as though he had not dled or become insâne: Provided, that in case 
of death the widow and children shall be entltled to ail rights of dower and 
allowance flxed by the laws of the state of the bankrupt's résidence." 

The questions raised on the finding of the référée by this pétition 
must be determined it seems by the proper interprétation to be placed 
upon thèse sections of the state and national law. It is contendled 
for the trustée that sincë the "year's support" in Georgia must be set 
aside "from the estate" of the deceased, the latter, having been di- 
vested of his property by the adjudication in bankruptcy, died with- 
out an estate from which the year's support could be carved out. In 
support of this contention, several Georgia cases are cited, where the 
deceased had madte deeds of assignment of his property before his 
death. By thèse the Suprême Court of Georgia held that he had ab- 
solutely parted with ail title, and the widow could make no claim as 
against such property for her statutory "year's support." The dis- 
tinction, however, between an absolute sale and conveyance of title by 
the owner when in life, and the qualified divestiture of his title by 
opération of law, seems quite plain. 

Mr. Collier, in his useful treatise on the Law of Bankruptcy ([8th 
Ed.] p. 195), in discussing section 8, quoted above, remarks : 

"The provlso protects ail tbe rights, dower, and otherwise granted to the 
wldow and children under state statutes. The clause Is a new enactment, 
but It does not change exlsting law. The doctrine rests on the principle 
that the trustee's title Is charged with tbe same liens and burdens, whether 
actual or inchoate, as was the bankrupt's. It is not material that the hus- 
band died after the vestlng of the title In the trustée." 

In support of this statement the learned author cites In re Slack 
(D. C.) 111 Fed. 523. In that case Judge Wheeler, in the district of 
Vermont, while enforcing the proviso of section 8, observes: 

"The estate of the bankrupt, that the creditors are entltled to the benefit 
of, bas gone to the trustée for sale and distribution of the prcceeds, but not 
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for Inherltance, or for distribution of the real estate itself. Tlie bankrupt 
is not wholly disseised till the land Is gone eut of the estate." 

This authority clearly distinguishes the question before the court 
from the Georgia authorities above referred to. 

In the case of In re Newton (D. C.) 122 Fed. 103, may be found 
this clear and cogent statement by Judge Platt, of the district of Con- 
necticut : 

"Section 6 of the Bankruptcy Act takes care of the bankrupt in certain re- 
spects while he lives. Section 8 continues the machinery of the court after 
liis death or insanity, but proceeds wltU caution to ofCer vo the widow and 
children of the bankrupt, who shall die or become insane after the proeeed- 
ings bave been instltuted, the fosterlng care of the fédéral tribunal just as 
far as the local tribunal had been authorlzed to go by its creator, the local 
législature, and no further. If the proceedings were abated by the death 
or insanity of the bankrupt, it Is clear that the probate court would bave 
had ample authority to make the allowance. But the Congress says that 
they shall not abate, and in the same breath says that 'the widow and chil- 
dren shall be entitled to ail rlghts of dower and allowance flxed by the law 
of the State.'" 

We hold that the year's support of the family immediately succeed- 
ing the death of its head is an "allowance" of this character. It 
is an allowance singularly promotive of a benevolent public policy. 

To no period of the life of the family could the state more wisely 
and justly direct and apply its fostering care; in no other is the dis- 
tress so poignant, or the extremity so great. The provision of the 
Georgia law is then not only in harmony with the soundest public 
policy, but with the most tender and compassionate teachings of that 
holy religion which admonishes us to care for the "widow and the 
fatherless in their affliction." 

The authority in which learned counsel for the trustée reposes his 
strongest reliance is In re McKenzie, 142 Fed. 383 et seq., 73 C. C. 
A. 483, a décision by the Circuit Court of Appeals of the Eighth Cir- 
cuit. In that case, however, the dower of the widow was involved. 
It was not even the dower at common law, but it was the right of 
dower extended to the personal property by the statute of Arkansas. 
This provides (Kirby's Digest, § 2708) : 

"A widow shall be entitled as part of her dower, in her own right, to one- 
third of the personal estate * * * whereof the husbund died seised or 
possessed." 

Upon the construction of this statute, the court, holding that the 
husband did not hâve actual seisin or possession of the personal as- 
sets claimed by the widow, held that her right must be denied. 

The statute of Georgia granting the year's support does not use 
the words of rigid and long ascertained import adopted by Arkansas. 
It déclares the year's support to be "among the necessary expenses 
of administration, and to be preferred before ail other debts," and 
déclares that for the widow and children, or children only, the ordi- 
nary, through appraisers, shall set apart "either in property or money, 
a sufficiency from the estate for their support and maintenance for 
the space of twelve months from the date of administration." Hère 
it is true the deceased did not die actually seised and possessed of 
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the values set apart for the year's support. A statutory, but not an 
unqualifiedl, title to this had vested in the trustée. But can it be de- 
nied that the bankrupt living, or his family when dead, had an "estate" 
in the assets? While he Hved, he had the right to an exemption, he 
had the right to propose a composition with his creditors, vvhich the 
court might hâve ratified, and directed the trustée to reconvey the 
assets to him. For many years the salutary rights of the wife and 
children in that estate had been fîxed by law. For many years, and 
on many occasions, the suprême appellate court of the state had 
reiterated the doctrine that this right is one dear to the law. As early 
as Cheney v. Cheney, 73 Ga. 66, 70, it had declared of the year's sup- 
port: 

"This court lias always regarded such clalms favoraWy, as wlU clearly ap- 
pear froni the follovviiig cases, to which many others, if necessary, mlght be 
added: TLang v. Hopkins] 10 Ga. 37; [Cole v. Elfe] 23 Ga. 235, 237; [Mur- 
phy V. Vaughan] 55 Ga. 361; [Rust, Johnston & Go. v. BlUingslea] 44 Ga. 
31(5; [Wllson v. Peeples] 61 Ga. 218, 221; [Mitchell v. Word] 64 Ga. 208, 
221." 

The creditors then dealt with the party who became bankrupt with 
a full knowledge of this law and the policy of the state. It is not 
cohceivable that Congress could intend to annul a statute framed with 
such benignant philosophy, and designed to afford sustenance to the 
wife and children of the dead. Nor dtoes this view take into account 
the strong dissenting opinion of Circuit Judge Adams, filed in Re 
McKenzie, supra, which seems to hâve met with approval in many 
quarters. 

To briefly restate our view of this question, the title of the debtor 
cast upon the trustée by the bankruptcy law is for distribution to 
pay the debts. It is not an absolute title. The rank and priority of 
the debts are almost without exception determined by the law of the 
state. By the law of Georgia the year's support is to be "preferred 
before ail other debts," with certain exceptions not material hère, and 
the year's support must be set apart either in property or money f rom 
the estate of the deceased. The year's support is then an inchoate 
lien, with few exceptions, superior to the daims of creditors. It is 
true that the argument against this view is presented with great in- 
genuity and force, and other courts may reach a différent conclusion. 

It is related that in a great ecclesiastical convocation at Oxford, 
when, in profound theological debate, the powers of those heavenly 
ministers and messengers of grâce were in jeopardy. Benjamin Dis- 
raeli, Lord Beaconsfield, arose, and exclaimed to the Primate presid- 
ing : "My Lord, I am on the side of the angels." 

Let order be taken accordingly. 
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CARPENTER et al. v. KNOLLWOOD CBMBTERT et al, 

(District Court, D. Massachusetts. July 1, 1912.) 

No. 162, Equity. 

1. Courts (§ 32S*) — Jueisdiction — Fédéral Courts — Amoust in Cosnto- 

VEESY. 

Where a suit is brought by owners of landholders' sbares 3n a cetne- 
tery on behalf of themselves and ail other owners of such shares simi- 
larly situated to protect the interests of the lands as against a proposed 
sale, the aggregate interest of the wbole class constltute.* the matter in 
dispute, and, when that is more than $2,000, the fédéral court bas juris- 
diction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. § 328.* 

Jurisdlction of circuit courts as determlned by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennent-Stribling 
Shoe Co. V. Roper, 36 G. C. A. 459; 0. J. Lewis Mercantile Co. v. Klep- 
ner, 100 C. C. A. 288.] 

2. iNJUNCTioN (§ lis*) — Eesteaining Sale of Cemeteby Lots — Pleading — 

SUFFICIBNCY, 

A bill to restraln a sale of cemetery lands, which allèges that a con- 
tract provlded that proceeds from a sale of the use of lots m the ceme- 
tery should be dlvlded Into equal shares, distributed among persons 
named according to their several interests, that the cemetery, pursuaut 
to the contract, issued shares to persons named, that the shares were 
ftilly paid and are outstanding, and that complalnants own a specified 
number of shares, suffleiently allèges the ownershlp of the shares as 
against a demurrer averrlng that the complalnants do not appear as. 
shareowners of record. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 223-242; 
Dec. Dig. § 118.*] 

3. EquiiT (§ 219*)— Pleading— SURPLUSAGE. 

Where complalnants request the striking out of matters in a bill, de- 
murrers to the parts stricken out are no longer available. 

[Ed. Note. — For other cases, see Equlty, Cent. Dig. 86 496, 498-500- 
Dec. Dig. § 219.*] 

4. Injunction (§ 114*)— Resibaining Sale or Cemeteby Lands — Parties. 

Where a trustée under a mortgage executed by a cemetery corporation 
is a party to a suit to restrain a sale of cemetery lands, the bondholders 
need not be made parties, for they are represented by the trustée. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. SS 202-220: 
Dec. Dig. § 114.*] 

5. Injunction (§ 114*) — Restkainino Sale of Cemeteby Lands — Parties. 

Where, In a suit by owners of landowners' shares in a cemetery, on 
their own behalf and on behalf of ail others slmilarly situated, to' re- 
strain a sale of cemetery lands, the Issue was between the class of share- 
holders in whose behalf the blU was brought, on one hand, and the ceme- 
tery and a class of shareholders represented by a shareholders' commit- 
tee, on the other, the shareholders' eommittee, or such members as may 
be presumed to represent the interests of such class of shareholders, 
must be made parties to the bill, gince the Interests of such class wilî 
be affected by a decree in favor of complalnants. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. S§ 202-220- 
Dec. Dig. § 114.*] b «s v ^^w. 
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In Equity. Suit by Reese Carpenter and others against tHe Knoll- 
wood Cemetery and others. Demurrer overruled in part, and in part 
sustained, with leave to complainants to amend. 

See, also, 195 Fed. 96. . 

Francis E. Baker, C. H. Tyler, O. D. Young, I. H. Ellis, and 
Francis I. McCanna, for complainants. 

Atherton N. Hunt and A. L. Harwood, for défendant Knollwood 
Cemetery. 

Joseph W. Lund, for défendant Beacon Trust Co. 

Warren, Garfield, Whiteside & Lamson, for défendant Puritan 
Trust Co. 

Barney & Lee and Thomas Z, Lee, for intervener John J. Cameron. 

Wendell P. Murray, pro se. 

COLT, Circuit Judge. This case ,îs pow before the court on de- 
murrer to the bill. The grounds of demurrer are set forth in défend- 
ants' brief as follows: 

(1) The complainants are not entitled to the relief sought 

(2) The subject-matter in dispute is less than $2,000. 

(3) The complainants on their bill do not appear as shareowners 
of record, and are therefore not entitled to maintain this suit. 

(4) The complainants hâve a complète and adéquate remedy at law. 

(5) The sixth prayer of the complainants' bill is vague, uncertain, 
and inconsistent with any of the other prayers of said bill. 

(6) The bill sets forth inconsistent statesof facts. 

(7) The several prayers of the complainants' bill are inconsistent, 
in no sensé alternative, and the relief sought irreconcilable. 

(8, 9, 10) Divers persons not at présent parties to the bill are riec- 
essary and indispensable parties. 

1. The bill prays for the appointment of a receiver, for an injunc- 
tion, and for an account. Assuming the allégations of the bill, which 
are well pleaded, to be true, I am not prepared to hold that the bill 
does not set forth a cause for équitable relief ; and it follows that this 
ground of demurrer is not well taken. In disposing of this ground 
of demurrer, I do not deem it necessary to consider in dtetail the alléga- 
tions of the bill, as the bill has already been before the court, as well 
as before à master, in connection with the motion for a preliminary 
injunction. 

[1] 2. The second ground of demurrer, that the subject-matter 
in dispute is less than $2,000, is overruled for the following reasons : 

Thé bill allèges that this suit is brought by the complainants in 
behalf of themselves and ail other owners of landholders' shares who 
are similarly situated, seeking, among other things, to protect the in- 
terests of the landls of the défendant corporation as against a proposed 
siale of such lands. 

"Where a suit Is brought by one or more, for themselves, and ail others of 
a class jolntly interested, for the relief of the whole class, the aggregate In- 
terest of the whole class constitutes the matter in dispute." 1 Foster's Fed- 
eràl Practlce (4th Ed.) 8 16l£, p. 107, and cases cited. 
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Since this case is governed by this gênerai rule, it îs clear that the 
matter in dispute is far in excess of the statutory requirement. 

[2] 3. With respect to the third ground of demurrer, that the com- 
plainants in their bill do not appear as shareholders of record, it is 
sufficient to refer to the ninth paragraph of the bill, which reads as 
f oUows : 

"Niuth. That sald John J. Canieroii contract provicled in sections 3 and 4 
thereof that the oue-half of the proceeds to be realized from the sale of the 
use of lots and plats in the cemetery should be divided into flfteen thousand 
(15,000) equal shares, which shares should be distributed to and among said 
Canieron and his associâtes named in said contract according to their several 
intei-ests, and that one or more certiflcates should be issued to each of said 
persons for hls share, and the said shares should be Personal property and 
transférable by the sald persons or their légal représentatives or assigns on 
the books. of the sald cemetery corporation upon the surrender of the certifl- 
cates, the same as stock is usually transférable; that said Knollwood Ceme- 
tery, pursuant to said authority, Issued the iifteen thousand (15,000) laMd- 
owners' shares mentioned therein to the foUowing named persons, to wlt: 
John J. Cameron, Samuel I. Knight, Reese Carpenter, l^eonard W. Ross, 
Daniel H. Watson, and Thomas D. Husted, ail of which were fully paid for 
and are now outstandlng. That said complainant Reese Carpenter now owns 
50 of said landowners' shares. That sald complainant Caroline L. Carpenter 
now owns 50 of said landowners' shares. That said complainants Chauneey 
M. Depew and Chauneey M. Depew, Jr., together now own 266 of said land- 
owners' shares. That sald complainant Samuel I. Knight now owns 312 of 
said landowners' shares. That sald complainant Gardiner Wetherbee now 
owns 100 of said landowners' shares. That said complainant Charles W. 
Carpenter now owns 226 of eaid landowners' shares. That said complainant 
James B. Murray ùow owns 800 of said landowners' shares. That the orig- 
inal owners of said landowners' shares or their assigns are in equity the 
actual owners of said land, and are the princlpals for whom the trust cre- 
ated under the terms of the Cameron contract was established, having paid 
a good and valuable considération for same." 

In my opinion, reading this paragraph as a whole, the allégations 
of ownership are sufïicient. The cases cited by the (fefendants pre- 
sented spécial circumstances, and do not apply to the case at bar. 

4. Assuming the truth of the allégations of this bill, it is manifest 
that this case is within the equity jurisdiction of the court, and that 
the complainants hâve no sufïîcient or adéquate remedy at law. 

[3] 5,6,7. Thèse grounds of demurrer are to the effect that the 
sixth prayer of the complainants' bill is vague, uncertain, and incon- 
sistent with any of the other prayers of said bill. 

The sixth prayer of the bill is as follows: 

"That a decree be entered by this honorable court winding up sald ceme- 
tery corporation and revesting the tltle of the remaining land of said ceme- 
tery corporation, free and clear from ail incumbrances, in sald John J. Cam- 
eron and hls associâtes mentioned in said contract, their respective executors, 
administrators, and assigns, and decreeing said pretended mortgage to be 
nuU and void." 

With respect to the fifth, sixth, and seventh grounds of demurrer 
the complainants in their brief say: 

"As to the fifth, sixth, and seventh causes of demurrer, as has already 
been stated, the complainants, ou more mature délibération, do not insist on 
the position taken in the bill that the corporation has forfeited its right to 
retain the tltle to and possession of the premises, and hereby ofCer to strUié 
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out the portions of the twenty-eighth paragraph setting up such a claim and 
also such portions of the sixth prayer for relief as seeli: a revesting of the 
tltle to the remalnlng land of the cemetery in Cameron and hls associâtes. 

"The portion of the twenty-eighth paragraph of the bill assertiug that, for 
reasons thereln stated, the défendant Knollwood Cemetery has forfelted Its 
right to longer retain the title to and possession of any of sald lands con- 
veyed to it by sald John J. Cameron, and that tltle to the same should now 
be declared vested, by decree of the court, free and clear froni ail liens and 
Incumbrances, In sald John J. Cameron and his associâtes mentioned in sald 
contract, Is a conclusion of law, which the complalnants are wUling to admit 
Is unsound In vlevv of the fact that the land conveyed has, with the Knowl- 
edge and assent of their predecessors in title, been dedicated and used for 
cemetery purposes so as to involve the rights of lot owners and the publie. 
* * * Sald portions of sald bill may therefore be treated, for the purposes 
of this hearlng, as mère surplusage." 

With this matter stricken from the bill, as requested by the com- 
plainants, it seems to me that the fifth, sixth, and seventh grounds of 
demurrer are removedl. 

[4, 5] 8,9, 10. The remaining ground of demurrer is that the bill 
is defective for want of necessary parties. This point raises two ques- 
tions : First, whether the bondholders' committee are necessary parties 
to the bill ; and, second, whether the shareholders' committee are nec- 
essary parties to the bill. 

In answer to the first question, it is sufficient to say that the trustée 
under the mortgage, who is made a party to the bill, sufficiently rep- 
resents the bondholders. This rule is well stated by Foster, as f ollows : 

"Trustées under a railroad mortgage, or under any other trust deed of a 
similar nature securing the rights in real property of a large number of bene- 
flciaries, are held, in ail proceediugs afCectiug the property which they thus 
hold, adequately to represent the latter, who wlll be bound, In the absence 
of fraud, by notice given or a decree entered against trustées, although the 
court may in its discrétion make any of such beneficiaries a party to the suit 
at his application." 1 Foster's Fédéral Practlce (4th Ed.) 317. 

With respect to the second question, I hâve reached a différent con- 
clusion, for the following reasons : 

The shareholders, as appears from the bill and exhibits, are not 
members of the défendant corporation. The important issue raised 
by the bill is between the class of shareholders in whose behalf the 
bill is brought, on the one hand, and, on the other hand, the Knoll- 
wood Cemetery and the class of shareholders represented by the share- 
holders' committee. As the bill is now framed, this latter class of 
shareholders is not represented; and, since in my opinion their in- 
terests would be affected by a decree in favor of the complainants, I 
think they should) be so represented by making the shareholders' com- 
mittee parties to the bill, or, if that should be found impracticable, by 
making such members of the committee parties to the bill as may be 
fairly presumed to represent the interests of ail this class of share- 
holders. Story's Equity Pleading (lOth Ed.) § 35b, pp. 143, 144. 

The first, second, third, and fourth grounds of demurrer are over- 
ruled. The fifth, sixth, seventh, eighth, ninth, and tenth grounds of 
demurrer are sustained, with leave to the complainants to amend their 
bill. 
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JONES V. MOORE, State ïreasurer of De.'aware. 

(District Court, D. Delaware. March 18, 1912.) 

No. 6. 

1. Receivees (§ 173*)— Leave io Sue— Bffect. 

That a reeeiver of a railroad company was authorized by tlie court to 
sue the State Treasurer at law or In equity to recover assets of the rail- 
road Company in tiis eustody was not a final détermination by tbe court 
in advance of the jurisdictional valldity, propriety, or legallty of any 
particular proceeding at law or in equity whicli migtit be instituted in 
conséquence of such authority. 

[Ed. Note.— For other cases, see Eecelvers, Cent. Dig. §§ 32T-332 ; Dec. 
Dig. § 173.* 

Actions by or agalnst receivers of fédéral courts, see note to J. I. Case 
Plow Works V. Finks, 26 C. 0. A. 49.] 

2. AssuMPSiT, AOTios or (§ 4*) — Right to Sue. 

Assumpsit lies only to recover damages for breach of a paroi contract, 
and to sustain it it must appear that there was a valid contract, express 
or implied, on the part of the défendant and a breach by him. 

[Ed. Note. — For other cases, see Assumpsit, Action of, Cent. Dig. § 13 ; 
Dec. Dig. § 4.*] 

3. COBPOBATIONS (§ 20*) — Organization FUKDS — Deposit with State 

Teeasueee — Rbcovebt. 

Delaware General Corporation Law (22 Del. Laws, c. 394) § 108, pro- 
vides for the flling of articles of association of railroad corporations or- 
ganized in that state with the Secretary of State only after $500 of 
stock for every mile proposed to be constructed is subscribed and paid in 
in good faith to the directors, who shall hâve deposited such sum with 
the State Treasurer, to be repaid to the directors or treasurer of the 
railroad in sums of $500 for each mile constructed, etc. Section 117 dé- 
clares that any corporation created under the act to construct a railway 
shall commence its proposed construction within six months from or- 
ganization, and shall complète at least one track within two years from 
the date of its commencement, provided that, if it fails to do so, it shall 
forfeit the franchises given by the act. HeUl, that where a railroad com- 
pany and its predecessor had each deposited $7,000 with the State Treas- 
urer under such act, and, after consolidation, the latter company for- 
feited its franchise, and was dissolved for failure to construct any part 
of its road, the treasurer's obligation to repay the money so deposited did 
not arise out of contract, and therefore assumpsit would not lie to re- 
cover the same. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 27; Dec. 
Dig. § 20.*] 

At Law. Action by William G. Jones, Jr., as reeeiver of the Dela- 
ware Interurban Railway Company, against David O. Moore, Dela- 
ware State Treasurer. On demurrer to déclaration. Sustained in 
part, and overriiled in part. 

David J. Reinhardt, of Wilmington, Del., and Reynolds D. Brown, 
of Philadelphia, Pa., for plaintifï. 

Andrew C. Gray, Atty. Gen., and Josiah O. Wolcott, Depiity Atty. 
Gen., both of Wilmington, Del., for défendant. 

BRADFORD, District Judge. This case is an action of assumpsit 
brought by William G. Jones, Junior, reeeiver of Delaware Interurban 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Railway Company, a corporation of Delaware, hereinafter referred to 
as the interurban company, against David O. Moore, treasurer of the 
State of Delaware. The déclaration contains four counts, each of 
which has been demurred to generally. It is unnecessary to set forth 
in détail the allégations of the several counts ; and only such of the 
facts, admitted by the demurrer, will be referred to as raise material 
points in the case. The Delaware Suburban Railway Company, here- 
inafter referred to as the suburban company, having been incor- 
porated and organized under the gênerai corporation law of Dela- 
ware '(Vol. 22, Chap. 394, Del. Laws) for the purpose of constructing, 
maintaining and operating a Hne of railway for the transportation 
of freight and passengers by any improved motive power other than 
steam, in the city of Wilmington, in New Castle county and state of 
Delaware, the directors of that company caused to be deposited Oc- 
tober 13, 1902, and May 19, 1903, with Martin B. Burris, then state 
treasurer of Delaware, moneys aggregating $7,000, under and pur- 
suant to the provisions of section 108 of the gênerai corporation law. 
The $7,000 so deposited was received by the company from sub- 
scribers to its capital stock. At the expiration of the officiai term of 
Burris as state treasurer, he paid and transferred the $7,000 so de- 
posited to Thomas N. Rawlins, his successor in the office of state 
treasurer. Afterwards, and prior to March 9, 1905, the interurban 
company was incorporated and organized under the gênerai corpo- 
ration law with powers similar to those which had been conferred 
upon the suburban company, and the directors of the interurban com- 
pany caused to be deposited on the last mentioned day $7,000 with 
Rawlins, state treasurer, as custodian thereof, under and pursuant 
to the provisions of the same section of the gênerai corporation law. 
This sum of $7,000 had been received by the interurban company 
from subscribers to its capital stock. Afterwards, May 31, 1905, un- 
der and by virtue of the provisions of sections 59 and 60 of the 
gênerai corporation law the suburban company was merged and Con- 
solidated with the interurban company, the latter company thereupon 
succeeding to ail the rights, privilèges, powers, franchises, propèrty 
and debts of the suburban company. Owing to financial inability 
on the part of the interurban company the proposed railway was 
never constructed, and under and pursuant to the provisions of sec- 
tion 117 of the gênerai corporation law its franchises were forfeited 
October 1, 1907, and under and pursuant to the provisions of sections 
39, 40, 41 and 42 of the same law it was, March 1, 1910, duly dis- 
solved and its corporate existence ended, rendering impossible the 
construction of the proposed railway by the interurban company. The 
sum of $14,000, being the aggregate of the two sums of $7,000 paid 
to the state treasurer by the directors of the suburban and interurban 
companies respectively, remained in the custody of Rawlins, state 
treasurer, until paid by him January 5, 1909, to Moore, his suc- 
cessor in that office, the défendant, who has since held and now holds 
and is in possession of the same. Certain interest on the $14,000 has 
been received by the state treasurer during the time the principal 
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sum has been in his custody and possession. The plaintiff was ap- 
pointed receiver of the interurban company by the circuit court of 
the United States for the district of Delaware and qualified in Au- 
gust, 1909, and has ever since remained such receiver. He made 
demand of the défendant for the payment to him of the above men- 
tioned sum of $14,000, together with the interest accrued thereon, 
with which demand the défendant refused to comply. The plaintifï 
was authorized by the circuit court, novv the district court, June 17, 
1910, to institute proceedings for the recovery of such assets of the 
interurban company as theretofore or then were in the custody and 
possession of the state treasurer. There are sundry other allégations 
of fact, and allégations of law in the guise of facts, as well as al- 
légations of mère matter of law which hereinafter will be referred to. 
Section 106 of the gênerai corporation law provides for the for- 
mation of corporations such as the suburban and interurban com- 
panies, and requires that the articles of association shall set forth, 
among other things, the "estimated length of such railway" and the 
amount of the capital stock which "shall not be less than two thou- 
sand dollars for every mile of road proposed to be constructed." 
Section 107 relates to the approval and filing of the articles of as- 
sociation, and to certain "additional powers" not material to be con- 
sidered in this connection. Section 108 is as f ollows : 

"Section 108. Articles of association. In compliance with the provisions of 
sections 106 and 107 of this Act as amendcd shall not be filed and recorded in 
the office of the Secretary of State until at least flve hundred dollars of 
stock for every mile of railway proposed to be made is subscribed thereto and 
paid, In good faith and in cash, to the directors named in said articles of asso- 
ciation, nor until the directors shall hâve deposited the said moneys so sub- 
scribed and pald to them with the State Treasurer, who is constituted the 
custodian of the same, and shall hold the same, subject to be repaid to the 
directors of the said corporation, or to the treasurer thereof, in sums bt flve 
hundred dollars for each mile of said railway, upon the construction of which 
it shall be proved, to his satisfaction, that the said corporation has expended 
at least the sum of flve hundred dollars, nor until there is endorsed on such 
articles of association, or annexed thereto, an affidavit, made by at least three 
of the directors named in said articles of association, that the amount of stock 
required by this section has been in good faith subscribed aud paid in cash as 
aforesaid, and that it Is intended, in good faith, to construct or maintain aud 
opéra te the railway mentioned in such articles of association, which atBdavit 
shall be recorded with the articles of association as aforesaid." 

Section 117, so far as material to the case in hand, is as follows: 

"Section HT. That any corporation created under this Act for the purpose 
of constructing a railway, shall commence the proposed construction within 
six months from the date of its organizatlon and complète at least one track 
of such railway within two years from the date of commencement as afore- 
said ; provided, that if any such company or corporation organlzed under this 
Act shall fail to comply with the provisions of this section, it shall thereby 
forfeit the franchises given it by this Act. 

[1-3] Careful considération has produced the conviction that with 
respect to the first three counts this action cannot be sustained. It 
is true that the receiver was authorized to bring suit at law or in 
equity against the défendant for the recovery of assets of the inter- 
urban company in his custody and possession; but such an ex parte 
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authorization cannot be treated as a final détermination în advance by 
this court of the jurisdictional validity or propriety or legality oî 
any particular ■ proceeding, whether at law or in equity, that might 
be instituted in conséquence of that authority. The plaintiff has 
resorted to an action of assumpsit, which Hes for the recovery of 
damages for breach of a paroi contract. To sustain the action it 
must appear that there was a valid contract, express or implied, on the 
part of the défendant and a breach by him. And in order that such 
a contract might exist on his part it was necessary that there should 
be a considération to support it. An examination of the averments in 
the first, second and third counts of the déclaration will fail to dis- 
close either a contract or any considération which could support a 
contract as between the défendant and the interurban company. It 
is true that in the first count it is in effect stated that the défendant 
on receiving the $14,000 from his predecessor in the office of state 
treasurer became liable under sections 108 and 117 of the gênerai 
corporation law to pay the same to the interurban company, together 
with interest accrued thereon, while in his custody, and that in con- 
sidération of such liability the défendant undertook and promised to 
pay that company that sum together with such interest when re- 
quested. And it is also true that in the second count it is in efifect 
alleged that in considération of the deposit with the défendant of 
the $14,000 he undertook and promised the interurban company to 
pay to it the same together with interest accrued thereon while in 
his custody when requested. And in the third count it is in efifect 
alleged that in considération of the deposit with the défendant of 
the $14,000 he undertook and promised the interurban company to 
keep the same in his custody subject to be repaid to the directors or 
treasurer of that company in sums of $1,000 for each mile of rail- 
way upon the construction of which it should be proved to his sat- 
isfaction that the company had expended at least $1,000, or, if the 
railway was not constructed and built and its franchises became 
thereby forfeited, to pay the $14,000 with any interest accrued thereon 
to the company when requested. The allégations in the counts in 
question of contractual relations between the défendant and the in- 
terurban company are erroneous averments of matter of law and as 
such not admitted on demurrer. The moneys deposited by the direc- 
tors of the suburban and interurban companies with the state treas- 
urer were not illegally exacted by him nor paid to him under protest. 
They were not paid to him for his own benefit, nor was it by reason 
of any requirement by him that they were paid. They were paid 
in obédience to the mandate of the gênerai corporation law for the 
accomplishment of its purposes, and their receipt by the state treas- 
urer could not constitute any considération for a binding undertaking 
or contract by him for their repayment. There was absolutely no 
considération to support any supposed contract on his part to repay 
the whole or any part of the $14,000 or its interest. If he was clothed 
with any duty to refund to the company, that duty did not arise by 
virtue of any contract on his part resulting from the deposit of the 
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moneys with him, but was created solely by the provisions of the gên- 
erai corporation law. So far as the first three counts are concerned 
whatever contract may hâve existed with the interurban company was 
one, not with the défendant, but one between the state of Delaware 
and that company, for any breach of which this action cannot in any 
aspect of the case be sustained. 

Wholly aside from the foregoing considérations this court strongly 
inchnes to the opinion that the plaintiff on the facts set forth in 
the first three counts is not entitled to recover the moneys deposited 
by the suburban and interurban companies with the state treasurer 
under any form of remedy, légal or équitable, and that whatever 
hardship may exist calls for législative and not judicial relief. But 
in view of the conclusion reached as to the légal impropriety of this 
action it is not necessary to consider other difficulties confronting the 
plaintiff. The demurrers to the first three counts must be sustained. 

The fourth count, unlike those preceding it, does not set forth 
facts necessarily showing the invalidity or impossibility of the al- 
leged contract of the défendant to pay to the interurban company the 
moneys mentioned in that count, and the demurrer to that count 
must be overruled. 



CHASE et al. v. ERHARDT. 
(District Court, D. Vermont. July 20, 1912.) 

1. Eemoval or Causes (§ 84*) — Notice — Sufïïiciexcy. 

Where the state court was satisfied that proper service of a written 
notice of removal proceedings was made, and it appeared that a copy of 
the pétition was turnished to the couusel of record in the state court 
before being filed, the notice was sufiiclent on objection made in the féd- 
éral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 164; 
Dec. Dlg. § 84.*] 

2. Removai, op Causes (§ 88*) — Bond — Sufficiency. 

Where défendant, withiu three months atter the taking effect of the 
new Judicial Code on January 1, 1912, instituted removal proceedings 
in good faith, and a gênerai appearance was entered by plaintiff, and a 
certifled copy of the record was filed in good faith and no delay resulted, 
and where the bond filed provlded for the entering of a certifled copy of 
the record on the first day of the next term of court, instead of within 
30 days as required by the provisions of the new Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1087 [U. S. Comp. St. Supp. 1911, p. 128]), 
and no objection was made and the attention of defendant's counsel was 
not called to the change in the Code, the defect in the bond, being one 
relating to the mode of procédure, was not fatal to the defendant's right 
to remove. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 184- 
188 ; Dec. Dig. § 88.*] 

3. Removal of Causes (§ 88*) — Defective Bond— Amendment. 

Where a party praying for removal of a cause to the fédéral court 
files a bond which does not comply with the statute, he may, upon objec- 
tion being made, amend or file a new bond as the state court may require. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 184- 
188 ; Dec. Dlg. § 88.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexea 
198 F.— 20 
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4. REarovAL of Causes (§ 86*)— E»h:tition. 

The Judiclal Code (Act March 3, 1911, c. 231, 36 Stat 1087 [TI. S. 
Comp. St Supp. 1911, p. 128]), enacted March 3, 1911, and taklng effect 
January 1, 1912, does not requlre that the peOtlon to remove state tbat 
the petltloner bas a Just cause or a just défense and Intends to prose- 
cute It. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. §§ 132, 
166-179; Dec. Dlg. § 86.*] 

6. Removal of Causes {§ 92*) — FIlino of Eecobd. 

The nevv Judiclal Code enacted March 3, 1911, and taklng effect Janu. 
ary 1, 1912 (Act March 3, 1911, c. 231, § 29, 36 Stat 1095 [U. S. Comp. St. 
Supp. 1911, p. 142]), requlres that the bond in removal proceedlngs shall 
provide for the fiUng of a certifled copy of the record in the fédéral 
court wlthln 30 days, and that, "sald copy betng entered wlthin said 30 
days as aforesald," the pleadlng shall foUow wlthin the next 30 days, 
but this Code nowhere requlres that such copy "shall be" so entered. 
Section 39 autborizes enforcement of a forfeiture If the clerk fails to 
file such copy wlthin "such tlme as the court may détermine." Section 
294 provides that there shall lie no implication from any change of words 
of a change of the Intent In the existing statutes unless clearly manlfest. 
The time of filing the copy of the record does not affect any jurlsdic- 
tional question. Held, that the words "sald copy being entered wlthin 
said 30 days" are not mandatory, and the fédéral court bas diseretionary 
power the same as before the enactment of thls Code, to extend the tlme 
for filing. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. i 190 ; 
Dec. Dlg. § 92.*] 

6. Statutes (§ 236*) — Construction. 

I-aws are liberally construed to give a remedy or carry Into effect an 
object declared in the law. 

[Ed. Note.— For other cases, see Statutes, Cent Dlg. §§ 317, 324, 325; 
Dec. Dlg. § 236.*] 

Action by J. N. Chase and another against Fannie D. Erhardt, 
brought in the Rutland County Court of Vermont, and removed to the 
fédéral court on pétition of défendant Plaintiff moves that the case 
be remanded to the state court. Motion denied. 

V. A. Bullard, of Burlington, Vt., for plaintiffs. 
W. N. Theriault, of Montpelier, Vt., and M. C. Webber, of Rutland, 
Vt, for défendant 

MARTIN, District Judge. This is an action on the case for breach 
of warranty claiming damages to the amount of $5,000. One plaintiff 
is a citizen of Vermont, the other of Connecticut, and the défendant 
is a citizen bf Massachusetts. The suit was brought in the Rutland 
county court of the state of Vermont and removed to this court on 
the pétition ôf the défendant. The plaintiff moved that the case be 
remanded to the state court. On hearing it was claimed by the 
plaintiff : 

(1) That no written notice of the pétition and bond for removal 
was given before the filing of said pétition and bond by the défendant. 

(2) That the bond is not in compliance with the provisions of the 
Judicial Code in that its proviso is that a certifiée! copy of record 
shall be filed in the fédéral court on or before the first day of the 

*For other cases sea same top. e&i numbbb In Dec. & Am. Dlga, 1907 to date, & Bep'r Indexes 



CHASE V. EEHAEDT 307 

term, whereas said Judiciâl Code requires that it shall be within 30 
days. 

(3) That the pétition for removal contains no allégation that the 
défendant has a just défense and intends to make it. 

(4) That a certified copy of record vvas not filed by the défendant 
within 30 days. 

I. Written Notice. 

[1] It appears that the state court was satisfied that written notice 
was furnished to the counsel of record in that court in accordance 
with the provisions of law. I fînd, from the affidavit of the clerk of 
the state court and the évidence of M. C. Webber, Esq., that a copy 
of the pétition for removal was furnished counsel of record in the 
state court before the same was filed, and that the notice was satis- 
factory to that court, and it should be and is to this court. 

II. Defective Bond. 

[2] The alleged defect of the bond is that it does not provide for 
the filing of a certified copy of record within 30 days. Instead of 
that, it provides for the entering of said copy on the first day of the 
next term of court. The provisions as to the bond were changed by 
the Judiciâl Code. The Code, § 29, requires that the bond shall pro- 
vide for the filing of a certified copy of record within 30 days. 

[3] The party praying for removal, having filed a bond that does 
not comply with the statute, upon objection being made, may amend 
or file a new bond to the satisfaction of the state court. In the case 
at bar, had counsel for the plaintifif objected to the bond, the state 
court could hâve required an amendment or a new bond before grant- 
ing the prayer of the pétition. This bond is simply to compel the party 
petitioning. for removal to actually enter the case in the fédéral court 
and pay costs if he fails in his removal proceedings. If the party peti- 
tioning for removal fails to enter his case in the fédéral court, then 
there is a liability under the bond for whatever damages the adverse 
party may suffer. This bond was executed and filed in accordance 
with the provisions of the statute as it was prior to the enactment of 
the Judiciâl Code, and within three months of the time when the 
Judiciâl Code took effect. The attention of counsel for the défendant 
had not been called to the change made in the Judiciâl Code. The 
removal proceedings were instituted in good faith under a constitu- 
tional right, and with no intent to hinder or delay, and immediately 
upon the entering of the case in the fédéral court there was a gênerai 
appearance by counsel for the plaintifif. The certified copy of record 
has been filed in good faith, and no delay is caused to the prosecu- 
tion of the case. This defect in the bond relates to the mode of pro- 
cédure and is not fatal to the defendant's right to remove. I am aware 
that there are cases where the courts hâve held that, where a defec- 
tive bond has been filed in the state court, it cannot be amended in the 
fédéral court, and the case should be remanded ; but to my mind the 
cases cited below are the better authority, based upon better reasons, 
and resuit in a more just administration of the law. Harris v. Delà- 
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ware L. & W. R. Co. (C. C.) 18 Fed. 833; Overman Wheel Co. v. 
Pope Mfg. Co. (C. C.) 46 Fed. 577; Deford v. Mehaffy (C. C.) 13 
Fed. 481. 

Justice Bradley in Ayers v. Watson, 113 U. S. on pages 598 and 
599, 5 Slip. Ct. 641, 643, 28 L. Ed. 1093, briefly discusses what are 
formai and what are jurisdictional questions in matters of removal in 
thèse words: 

"We see no reason, for example, why the other party may not waive the 
required bond, or any informalities in It, or informallties In the pétition, pro- 
vided it states the jurisdictional faets ; and, if thèse are not properly stated, 
there Is no good reason why an amendment should not be allowed, so that 
they niay be properly stated. So, as it seems to us, there is no good reason 
why the other party may not also waive the objection as to the time in 
whieh the application for removal is made. It does not ielong to the essence 
of the thing; it is not, in its nature, a jurisdictional matter, but a mère rule 
of limitation. In some of the older cases the word 'jurisdlction' is often used 
somewhat loosely, and no doubt cases may be found in which this matter of 
time is spoken of as afCecting the jurisdlction of the court We do not so 
regard it." 

Rose's Code of Fédéral Procédure, vol. 2, § 1138, a récent and excel- 
lent authority, states this: 

"By coniity at least, the state court, or the judge in vacation, should be 
given opportunity to pass upon the pétition and bond. Its aeceptance and 
order of removal thereon relate back to the flling of pétition and bond. 
Moreover, there are advantages in formally presenting the pétition and bond 
and obtaining their aeceptance and an order of removal. Defects may ôe 
pointed ont which the party van remedy by amendments ; and the fact that 
the state court has formally accepted the pétition and bond, places the re- 
moving party in a better position to enjoin the state court's proeeedings, 
or to oMain amendment in case defects are nut-de the hasts of objection in 
the Ovrcuit Court." Guarantee Co. v. Hanway, 104 Fed. 369, 4A 0. 0. A. 312. 

See, also, cases cited below under point IV. 

III. Allégation of Défense. 
[4] The statute does not require that a party in a pétition to remove 
shall assert that he has a just cause or a just défense and intends 
to prosecute it. See chapter 3 of the Judicial Code. 

IV. Filing of Record. 

[5] The Judicial Code provides that one of the conditions of the 
bond shall be that a certified copy of record shall be filed in the 
fédéral court within 30 days. Before the enactment of the Code it 
was to be filed on or before the first day of the next term of the 
fédéral court. Congress evidently intendled by this change that the 
party petitioning for removal should hâve 30 days in which to seciire 
his copy of record from the state court, and that there should be no 
confusion or embarrassment as to the date of the next succeeding term 
of the fédéral court. There is not a word in section 29 of the Judi- 
cial Code, which relates to the procédure of removal, indicating that 
Congress was demanding or intending to require a more strict enforce- 
ment of the rules and régulations as to the procédure in the removal 
of causes. The Judicial Code nowhere provides that the entry of the 
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copy of record in the fédéral court shall be within 30 days. Ob- 
serve the language: 

"The said copy belng entered within said thirty days, as aforesaid, in sald 
District Court of the United States, the parties so removing the said cause 
shall within thirty days thereafter plead," etc. 

The words above quoted, "as aforesaid," refer to the provision as 
to the bond, viz. : 

"A bond, with good and sufficient surety, for his or their entering in such 
district court, within thirty days from the date of filing said pétition, a 
certifled copy of the record." 

The Judicial Code was approved March 3, 1911, to take eflfect Jan- 
uary 1, 1912. Former statutes which provided for the filing of the 
copy of record on or before the first day of the next term, as above 
stated, bave been construed rigidly by some judges and liberally by 
others. The trend of authorities is that the provisions of law relat- 
ing to the filing of the copy of record are not mandatory, but direc- 
tory, and that the court should exercise a discrétion in the matter, 
the line to be drawn upon good f aith on the part of the moving party ; 
and if a slip is made in a step in the process of removal, the party 
should not thereby necessarily lose a constitutional right. It had been 
held, before the enactment of the Judicial Code, that bonds might be 
amended and the time for filing papers and pleadings extended in the 
discrétion of the court. If Congress had intended to deprive the court 
of a discretionary power in thèse directory steps, upon technical ob- 
jection being made, it would hâve used far différent language from 
that made use of in the Judicial Code. I quote again : 

"The said copy being entered within said thirty days." 

Not the said copy shall be entered within 30 days as aforesaid, nor 
that the said copy not being entered within 30 days the court shall, 
on motion, remand. On the contrary, it simply provides that the copy 
being entered in 30 days, the pleadings shall follow within the next 
30 days. Is there any question but what, if the copy of record was 
entered in 40 days, the court could direct the pleadings to be filed 
within 20 days, especially when there is a gênerai appearance for ail 
the parties in the case? I see nothing in the Judicial Code indicating 
that the directory steps of the old statute are intended by the Code 
to become mandatory. I do not wish to be understood that it is not 
the duty of the court to heed the directory steps pointed out in the 
statute, but that for good cause shown the court lias a discretionary 
power in the matter. 

In this case it appears that the certified copy of record was filed in 
good faith. It appeared on hearing that counsel for the défendant 
was following the provisions of the old statute, and that his atten- 
tion had not been called to the changes made in the Judicial Code. 
The pétition to remand was filed March 21st, less than three months 
after the changes provided by the Judicial Code took eflfect. It fur- 
ther appeared on hearing that no delay has been caused by the failure 
to file the transcript within the 30 days. Under this state of facts, 
I think it an injustice to hold that a nonresident citizen shall be de- 



310 198 FEDERAL REPORTER 

prived of the right to hâve his case heard in the fédéral court, as pro- 
vided by the Constitution. Suppose the clerk of the state court, 
through omission, illness, or willfulness, omits to furnish the certified 
copy within the 30 days. Is the removing party to be deprived of 
his right in the fédéral court? Clearly not. Section 39 makes pro- 
vision for compelling the filing of the record, and, among other things, 
that section gives the United States District Court power to issue 
writ of certiorari commanding the state court to make return of the 
record and to enforce said writ against the clerk of the state court 
and to enforce a forfeiture should he fail "to file a copy of the paper 
or proceeding by which the same was commenced within such time 
as the court may détermine." That time to be determined by the 
fédéral court may be 30 days or 60 days, as the facts and circum- 
stances may warrant. Of course, the fédéral court would not issue 
a writ of certiorari until the 30 days had expired, for the county clerk 
is entitled to the full 30 days before he can be proceeded against, so 
the évident intention was that the court should hâve a discretionary 
power to extènd the time for filing the record beyond the 30 days. 
This provision of section 39 plàinly indicates that Congress didi not 
intend that the words "said copy being entered within said thirty days" 
should be mandatory. On the contrary, it shows care in guarding 
against à mandatory construction. Section 294 of the Judicial Code 
squarely provides that there shall be no implication of a change 
of intent by reason of change of words unless such change of intent 
shall be clearly manif est. 

The jurisdictional questions that arise on removal proceedings are : 
(1) Matters relating to the Constitution and laws of the United 
States, or treaties with foreign states or governments. (2) Diverse 
citizenship. (3) The amount involved. 

The time for filing a copy of record does not afïect any of thèse 
questions, so I hold that the question raised under point 4 is within 
the discrétion of the court, and, under the facts in this case, I exer- 
cise that discrétion in favor of the defendiant. 

In Guaranty Co. of North Dakota v. Hanway, 104 Ked. 369, at page 
374, 44 C. C. A. 312, at page 318, Judge Sanborn, speaking for the 
Court of Appeals in the Êighth Circuit, uses this language : 

"The time and tlie manner of the présentation of the pleadings and the 
pétition relate to the forni and method of the proceeding and not to the 
essentials of the right of removal." 

[6] The technical steps in the mode of procédure are the only ob- 
jections raised in the case at bar, and those are under a gênerai ap- 
pearance of counsel and, in ray opinion, should not prevail. Laws 
are construed strictly to assert a right or avoid a penalty; they are 
construed liberally to give a remedy or carry into eflfect an object 
declared in the law. Deford v. Mehafïy, supra; Woolridge v. Mc- 
Kenna et al. (C. C.) 8 Fed. 650; Canal Co. v. Hart, 114 U. S. 654, 
5 Sup. Ct. 1127, 29 L. Ed. 226; Kinney v. Columbia Savings & Loan 
Ass'n, 191 U. S. 78, 24 Sup. Ct. 30, 48 h. Ed. 103 ; Overman Wheel 
Co. V. Pope Mfg. Co., supra; Ayers v. Watson, supra; Creagh v. 
Insurance Co. (C. C.) 83 Fed. 849; Hamilton v. Fowler (C. C.) 
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83 Fed. 321; Torrent v. Martin L. Co. CC. C.) 37 Fed. 728; St. 
Paul.R. R. V. McUan, 108 U. S. 216, 2 Sup. Ct. 498, 27 L. Ed. 703; 
National Ship Co. v. Tugman, 106 U. S. 118, 1 Sup. Gt. 58, 27 h. 
Ed. 87; B. & O. Railway Co. v. Koontz, 104 U. S. 5, 26 L. Ed. 643: 
Powers V. Railway, 169 U. S. 92, 18 Sup. Ct. 264, 42 L. Ed. 673 ; 
Northern Pacific Terminal Co. v. Lowenberg et al. (C. C.) 18 Fed. 
339; Rowell v. Hill (C. C.) 28 Fed. 433; Eisenraann v. Delemar's 
Nevada Gold Min. Co. (C. C.) 87 Fed. 248; Hughes, Fédéral Pro- 
cédure, 346; Randall v. N. E.'Order of Protection (C. C.) 118 Fed. 
782. 
. The motion of the plaintiff to remand is denied. 



CARSON LUMBER CO. v. ST. LOUIS & S. F. R. GO. 
(District Court, E. D. Oklaboma. June 4, 1912.) 

No. 1,238. 

1. Cabriers (§ 200*) — SiiiPMENTS — Rates — Recovert Back. 

Plaintiff made intrastate shipments of rough lumber to a certain 
Oklahoma point for milling and sliiiiinent beyond, when tliere was in 
force on the carrler's Une a millin.ç in transit tarife scliedule under 
whicli he was entitled to hâve his inhonnd shipment rate readjusted to 
a lower schedule at the time of his outlionnd shipment. lîefore the out- 
bouud shipment, the milling in transit schedule was canceled, Oklahoma 
was admitted to statehood, and Its corporation commission established a 
lower rate, which plaintiff paid on the outhound shipuieut. Held, that 
he could not recover back any part of the rate paid on the inbound ship- 
ments. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 901-903; Dec. 
Dig. § 200.*] 

2. Carriers (§ 189*) — Rates — Remedy of Siiipi'ER. 

The tariffi pulsllshed and tiled as required by law goverus between the 
shipper and carrier, and, if unjust ami nnreasonable, resort must be had 
by proper proceedings to correct the injustice before the shipper can se- 
cure redress on such account. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 162, 854, 855, 
859-865; Dec. Dig. § 189.*] 

3. Carriers (§ 189*) — Rates — Riohts of Shipper. 

Freight rates being créatures of law and of its administration, and 
not of contract, a shipper of lumber to be milled in transit could not, 
by contract at the time of his inbound sliipments, acquire a vested right 
to a through rate applicable to both inlionnd and outbouud shipuients. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 162, 854, 855, 
859-S65 ; Dec. Dig. § 189.*] 

4. Carriers (§ 202*) — Shipment — Rate — Measube of Kecoveut Back. 

Where rough lumber is shipped to a point for milling in transit and 
shipment beyond, the arrangement being thnt on making the outbound 
shipment the higher Inbound rate shall be readjusted to a lower sched- 
ule, the measure of the shipper's recovery for the carrler's wrongfui 
refusai to make such readjustnient is the différence between the aggre- 
gate amounts actually paid on the inbound and outbound shipments, 
and the amount which would hâve been payable under the lower sched- 
ule, and not a différence estimated on the inbound shipments alone; a 

•For other cases eee eame topic & 5 numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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milling In transit rate being an entirety whicli must be acceptée! and 
earried ont in full or not at ail. 

FEd. Note.— For other cases, see Carriers, Cent. Dig. §§ 906-915; Dec. 
Dig. § 202.*] 

Action by the Carson L,umber Company, a corporation, against the 
St. Louis & San Francisco Railroad Company, a corporation. Judg- 
ment for défendant. 

Howe & Stanley, of Hugo, 0kl., for plaintiff. 

R. A. Kleinschmidt, of Oklahoma City, Okl., for défendant. 

POIylvOCK, District Judge. This is an action brought by plaintiff 
to recover from défendant a sum of money alleged to be the différence 
between that which plaintiff did pay, and what it should hâve been 
required to pay, on certain shipments of lumber over defendant's line 
of railway. On issue joined, the parties, by stipulation made and filed 
in the case, waived a trial by jury and submitted the matter to the 
judgment of the court on an agreed statement of the facts, filed herein, 
and on brief s and arguments of counsel. 

The controversy, in so far as necessary to décision of the rights of 
the parties, may be briefly summarized, as follows : Between August 
8, 1907, and February 27, 1908, while Oklahoma Territory and the 
Indian country were under territorial forms of government, plaintiff 
made various shipments of rough lumber over the line of road of the 
défendant to Hugo, Okl, for milling in transit at that point and ship- 
ment beyond during a period when there was in force a milling in 
transit privilège and a scale of rates applicable thereto which had be- 
come effective on April, 1907. When the outbound movements of the 
finished product took place from March 4, 1908, to September 15, 
1908, the milling in transit rates and privilèges had been canceled, 
Oklahoma had become a state, ând its Corporation Commission had 
established a lower mileage scale of rates than those.in effect at the 
time of the inbound movements. It is the contention of plaintiff the 
scale of inbound rates from points of origin to Hugo which were paid 
by it on inbound movements exceeds the scale of rates contained in 
the milling in transit tariff, and that the latter were applicable to be 
used on inbound movements, and it brings this suit to recover the 
différence. Upon the outbound movements the plaintiff paid the scale 
of rates established by the Oklahoma Corporation Commission. It ap- 
pears from the agreed statement of facts the inbound movements were 
made under the sets of tariff known as 856-B which became effective 
March 20, 1906. The amount paid by plaintiff, therefore, in accord- 
ance with the scale of rates contained in that tariff, was the sum of 
$6,193.14. It is claimed by plaintiff if the rates contained in the mill- 
ing in transit tariff had applied to the inbound movements, as they 
should hâve been, the total amount payable by it on the inbound move- 
ments would hâve been $1,700.78. Therefore plaintiff demands judg- 
ment for the différence between the amount actually paid and that 

•For other cases see same topic & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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which it now allèges should hâve been paid; same being the sum of 
$4,449.18. 

By the fifth paragraph of the agreed f acts, it is stipulated as follows : 

"It is further agreed that the défendant recosnize.s its liabllity upon those 
cars mentioned in plaintliï's pétition and which moved to interstate points, 
there being eight of said shipments." 

Therefore, in so far as the interstate shipments are concerned, as 
défendant acknowledges its liability for the amount demanded on them, 
nothing further need be said. The matters hereinafter considered hâve 
référence alone to intrastate shipments. 

[ 1 ] At the time of the inbound movements, def endant's tariff 856-B 
was in effect, it having been duly filed and published as required by 
law. There was also in effect an amendment No. 11, to def endant's 
tariff 25-D (I. C. C. No. 5,585) which became effective June 26, 1907, 
providing a mileage of local and joint rates, which, as above stated, 
were lower than the corresponding mileage scale of rates in tariff 856- 
B, and containing régulations for the application of that tariff upon 
shipments of forest products in car loads which were milled, concen- 
trated, or reconsigned in transit. Under this tariff rough lumber could 
be shippedi into milling or concentrating points such as Hugo upon the 
higher scale of rates prescribed in defendant's tariff 856-B, and when 
65 per cent, of the manufactured product should be shipped out the 
lower scale of rates contained in amendment No. 11 was then applied 
to the aggregate mileage of the inbound and outbound movements, andi 
the freight payable by the shipper would be adjusted in accordance 
therewith. In amendment No. 11, under the heading "Application of 
Rates," it is provided as follows : 

"Effective June 26, 1907. 

"The rates named herein unless otherwise speeified, wlll only apply on 
shipments of forest products car loads, which move into milling, resawing, 
reconsigning or concentrating points, and when the manufactured products or 
shipments that hâve received concentrating privilège are reshipped via the St. 
Louis & San Francisco Railroad froni such milling, resawing, reconsigning 
or concentrating points to destinations named in and under rates covered 
by tariffs Nos. 186, 200, 368, 546, 599, 900 and 904 séries, but will not apply 
on shipments moving between points within the state of Arkansas or between 
IKJints within the state of Missouri (will not apply on sections 3 and 4)." 

On page 3 of the same tariff occurs the following: 

"Effective June 26, 1907. 

"On shipments of lumber, car loads to be resawed, planed, dressed, tongued, 
grooved, seasoned or manufactured into box material, vehicle and agricul- 
tural shapes at resawing points the following will govern, subject to spécifie 
rules named below." 

Then follows a list of originating points, which includes the point 
at which the lumber in controversy in this case originated and a list 
of miUing or concentrating points, which includes Hugo, and the 
schedule of rates applicable thereto. There was also in effect at the 
time of the inbound shipment the following provision in defendant's 
tariff 2S-D : 

"Effective April 1, 1907. 

"Thèse rates apply only when shipments of lumber to be rehaudled or 
biJled into milling or stop-over points at local tariff rates : The différence 
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between local rates and the above rates will be refunded when lumber Is 
reshlpped via the Frlsco, the welght of lumber reshlpped to be sixty-flve per 
cent, of the inbound welght." 

The inbound shipments in question moved from their various points 
of origin to Hugo during a period when the rates and milling in transit 
régulations above set forth were in effect. Thèse rates and régulations 
continued in effect until March 2, 1908, on which date amendment No. 
33 to defendant's tariff 25-D became effective. By this amendment 
the défendant canceled the milling in transit privilèges and rates ap- 
plicable thereto on movements within the state of Oklahoma by giving 
notice in the following language : 

"Notice. Caneellation of milling in transit on forest products between 
points within the state of Oklahoma, effective, Interstate, March 31, 1908, 
intrastate March 2, 1908. Cancel ail milling in transit rules shown in tariff 
or amendments thereto between points within the state of Oklahoma. Mill- 
ing in transit arrangement discontinued. (F. 1,834.)" 

Ail the above tariffs and amendments thereto were duly filed with 
the Interstate Commerce Commission. It is admitted Hugo was a 
resawing, planing, milling, reconsigning, and concentrating point for 
rough lumber on defendant's line. On this state of facts it is clear, 
while it is admitted in the agreed facts the inbound shipments were 
made undier tariff 856-B, yet the plaintiff was entitled to the milling 
in transit privilèges accorded by amendment No. 11 to tariff 25-D 
above referred to. The two tariffs were in effect concurrently, and 
the one was obviously intended to supplant the other ; hence they must 
be construed together. The plaintiff was therefore entitled by thè 
tariffs then in force to the milling in transit rates and privilèges. This 
gave to plaintiff the right to the lower rates prescribed in amendment 
No. 11 and applicable to the aggregate inbound and outbound move- 
ments and entitled it, so long as that tariff remained in force, to a 
readjustment of the amounts which it paid on the inbound movements 
whenever the outbound movements within the 65 per cent, limitation 
should be made. But the milling in transit privilège thus granted was 
canceled by amendment No. 33 to defendant's tariff 25-D effective 
March 2, 1908. 

[2] As between the shipper and the carrier the rights of the par- 
ties are necessarily measured by the tariffs published and filed as by 
law required whether applicable to state or Interstate movements. 
Before a plaintiff can become entitled to recover from a carrier on 
account of an alleged overcharge or for a refund based upon an alleged 
misapplication of rates, he must be able to point to the lawfully estab- 
lished rates or régulations which entitle him thereto. If the rates in 
effect are unjust or unreasonable, a resort must be had by appropri- 
ate proceedings to the established tribunal to correct the injustice be- 
fore the shipper is entitled to any redress on such account. In an ac- 
tion of this character, the only question between the shipper and the 
carrier is, what were the légal published rates and régulations, and 
not, what they should hâve been. The milling in transit privilège 
was canceled by a lawfully published tariff prior to the making of out- 
bound movements from Hugo; hence such caneellation is conclusive 
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against the right of plaintiff to recover in an action of this character. 
Prior to the admission of Oi<lahoma to statehoodl, the fédéral govern- 
ment exercised jurisdiction over rates in territories of which the state 
was thereafter created. This jurisdiction was provisional until such 
time as the state should itself become a sovereign by reason of its 
admission into the Union. Oklahoma became a state in November, 
1907. Thereupon, the jurisdiction of the gênerai government and of 
the Interstate Commerce Commission over local rates within the state 
ceased, and the jurisdiction thus relinquished was taken up and exer- 
cised by the authority of the new state. The state put into effect 
a new scale of rates applicable to the outbound movements in ques- 
tion, and those rates became the only lawful charge therefor. It re- 
sults, therefore, plaintiff paid the lawful rates then in effect upon the 
inbound movements and the lawful rates in effect on outbound move- 
ments, and therefore it bas no complaint as to shipments in contro- 
versy which had both origin and destination within the state of Okla- 
homa. 

[3] The contention that the plaintiff at the time of the inbound 
shipments acquired a vested right to the through rate applicable to 
both inbound and outbound shipments, as provided in amendment No. 
11 to defendant's tariff, cannot be upheld. Freight rates are not the 
subject of contract; they are the créatures of the law and of those 
charged with its administration. If it were otherwise, a very low mill- 
ing in transit rate might be established at the instance of some favored 
shipper without limitation of time as to the outbound movements, and 
when he had completed his inbound movements the rate might then 
be raised by lawful process, the resuit of which would be that the fa- 
vored shipper would thus secure for an indefinite period of time a 
vested right to the application of the low rate to both inbound and out- 
bound shipments, while other shippers would be required to pay the 
higher rate. It is well settled such contracts of shipment entered into 
between the shipper and a carrier may not be enforced in the face of 
a published tariff rate for the service. New Haven R. R. v. Inter- 
state Commerce Commission, 200 U. S. 361, 26 Sup. Ct. 272, 50 L. 
Ed. 515; Armour Packing Co. v. United States, 209 U. S. 56, 28 
Sup. Ct. 428, 52 U. Ed. 681. 

[4] Again, although the right which amendment No. 11 to defend- 
ant's tariiï conferred upon plaintiff, to adjust the freight actually paid 
on both inbound and outbound movements to the milling in transit 
scale of rates, had survived the cancellation of the milling in transit 
rates on Mardi 31, 1908, and also survived the admission of the state 
of Oklahoma, and the establishment of its Corporation Commission, 
yet the plaintiff could not recover upon the pleadings and évidence in 
this case. The measure of recovery would be the différence between 
the aggregate amounts actually paid upon the inbound and outbound 
shipments, on the one hand, and the amount which would hâve been 
payable under the scale of rates contained in said amendment No. 11. 

There is neither allégation nor proof in this case as to what would 
bave been payable by the plaintiff upon the outbound shipments or 
upon the aggregate of both inbound and outbound shipments at the 
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milling in transit rates. This action is brought upon the erroneous 
theory that the milling in transit rates may be applied to the inbound 
shipments, although the outbound shipments may actually move upon 
a wholly diiïerent rate established by a dififerent authority. As the 
plaintiff obtained the advantage of the lower State Corporation Com- 
mission rate applicable to the outbound movements, and seeks in this 
action to make the milling in transit rates apply only to the inbound- 
movements, it follows, this cannot be donc. À milling in transit rate 
is an entirety and must be accepted and carried out in its entirety or 
not at ail. 

It follows, except as to the eight interstate shipments covered by the 
fifth paragraph of the agreed statement of facts for which the de- 
fendant admits its liability, as claimed in the pétition of plaintiff, the 
plaintiff cannot recover in this action. Judgment will therefore enter 
that plaintiff take nothing in this case except such an amount as is 
admitted to be owing plaintiff on the eight shipments contained in 

paragraph 5 of the agreed findings of fact in amount ($ ), and 

that the défendant recover its costs, taxed at $ . 

It is so ordered. 



In re PITTSBURG LEAD & ZINC 00., CONSOLIDATED. 

KOSENBAUM et al. v. DUTTON. 

(District Court, W. D. Missouri, C. D. July 8, 1912.) 

No. 295. 

1. Bankruptcy (§ 342*) — Allowance op Olaim — Remedy of Stockholdebs. 

Bankruptcy Act July 1, 1898, c. 541, § 57(1, 30 Stat. 560 (U. S. Comp. 
St. 1901, p. 3443), provides for the allowance of clalms unless objeeted 
to by "parties in Interest," and section 57k provides that allowed claims 
may be reconsidered before the estate has been closed. Nearly six 
months aîter the référée had set aside an order expunging an allowed 
elaim, and after a call had been made upon unpaid stock, though before 
the estate was closed, certain stockholders, who had acquiesced in the 
allowance of the claim, for the first time objeeted to it and, instead of 
seeking review of this last order through the référée, made an original 
motion before him to expunge the claim. Held, that they were not en- 
titled to the relief sought. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 525, 529; 
Dec. Dig. § 342.*] 

2. Bankbuptcy (§ 3421/2*) — Allowance of Claim — Review— Bukden op 

Pboof. 

On pétition in bankruptcy for a review of the referee's déniai of a 
motion or pétition to expunge a claim which the record showed he had 
allowed, the burden was on the petitioners to show that the claim ought 
to be expunged. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 530 ; Dec. 
Dig. § 3421/2.*] 

3. Bankeuptoy (§ 34212*) — Allowance op Claim — Review — Sufficiexcy of 

Evidence. 

Evidence held insufflcient to overcome the presumption in favor of the 
validity of a claim allowed by a référée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 530; Dec. 
Dig. § 3421/2.*] 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from, and Pétition for Review of Order of, the District 
Court of the United States for the Central Division of the Western 
District of Missouri. 

In the matter of the Pittsburg Lead & Zinc Company, Consolidated, 
a corporation, bankrupt. Ruling and order was made by the Référée, 
overruling a motion and pétition of H. S. Rosenbaum and another to 
expunge the claim of F. R. Dutton, and petitioners appeal and pétition 
for review. Sustained. 

Botsford, Deatherage & Creason and Sangree & Bohling, for ap- 
pelants. 

R. S. Martin, R. D. Williams, and W. V. Draffen, for respondent. 

VAN VALKENBURGH, District Judge. This is an appeal and 
pétition for review of H. S. Rosenbaum and S. A. Will from the or- 
ders, fîndings, and judgment of the référée in the matter of and in 
connection with the allowance of the claim of F. R. Dutton. Accord- 
ing to the statement of the référée: 

"The Pittsburg Lead & Zinc; Company, Consolidated, was adjudged a bank- 
rupt on the 14th day of September, 1908, upon an involuntary pétition flled 
August 28, 1908. The first meeting of creditors was held on tlie 13th of 
October, 1908, at wliich meeting a claim in favor of F. R. Dutton was proverl 
and allowed in the sum of $7,352.69. Mr. S. A. Will was présent at the 
meeting, and in answer to his inquiry was advised by the référée that he 
would be given tlme and that, if he saw proper, he niight file a motion to 
expunge the allowance. On October 18, 1908, claims were proved and al- 
lowed in favor of Rosenbaum and Will, respectively. On the Ist day of 
Aprll, 1909, the trustée flled motions to expunge the allowance so made in 
favor of Will and Rosenbaum, respectively, and such proeeedings were had 
thereon that on the 26th of April, 1909, the allowances of thèse claims were 
expunged. On the same day, April 1, 1909, the trustée filed a motion to 
expunge the claim allowed in favor of F. R. Dutton. Issues were made 
upon this motion, évidence heard, and a findlng and judgment entered by 
the référée on the 15th day of July, 1909, sustaining the motion and expung- 
ing the allowance in favor of F. R. Dutton. On the 27th of July, 1909, Dut- 
ton hled a motion for a rehearing whieh was granted on the 15th of No- 
vember, 1909, and the cause set down for hearing on the 17th of December, 
1909. On that day by consent of the parties a judgment was entered over- 
ruling the motion to expunge and permitting the claim to stand as allowed. 
On the 5th day of May, 1910, the trustée tiled a motion for an assessment 
and call upon the unpaid stock of the stockholders of the bankrupt cor- 
poration to meet its unpaid debts, and notice was given to the stockholders 
thereof, and among others to Rosenbaum and Will, as such stockholders. 
On June 13, 1910, Rosenbaum and Will flled the motion now under considéra- 
tion. This pleading, which is herein termed a 'motion,' is called a 'pétition' 
by the pleader. It Is, in effect, a motion to set aside the allowance of the 
claim and also a motion to expunge the claim, as the pleading embraees 
both matters, and the évidence is upon both iwints. The cause was sub- 
mitted to the court upon both questions at the same time. The trustée also 
flled a paper in which he stated he unités in the motion to set aside the 
order allowing the claim of Mr. Dutton and to expunge the same. but ex- 
pressly refuses to adopt the pleading so far as any improper act was doue 
ia the entering of the judgment sought to be set aside." 

This motion was overruled by the référée, and Rosenbaum and Will 
hâve brought the ruling to this court for review. In this proceeding 
the trustée refuses to join. The spécifie grounds upon which the ref- 
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eree based his rulings are: (1) The petitioners are in no position to 
raise the question of setting aside the order allowing the daim of Dut- 
ton. (2) The trustée cannot présent it at this time. (3) The delay has 
been such as now to preclude the parties from seeking to set aside the 
judgment. 

[1] It must be conceded that the petitioners are not creditors of 
the bankrupt estate. They took no exception to the order expunging 
their claims originally allowed, more than a year has elapsed, and they 
cannot now prove their claims. They are stockholders of the bankrupt 
Company who may be assessed to pay the debt which they seek to hâve 
expunged, and, for that reason, claim to hâve such an interest as enti- 
tles them to move in the matter. The clauses of the Bankrupt Act 
upon which petitioners base their right are paragraphs "d" and "k" 
of section 57 thereof. Thèse paragraphs are as foUows: 

"(d) Claims which hâve been duly proyed shall be allowed, upon receipt 
by or upon présentation to the court, unless objection to their allowances 
shall be made by parties In interest, or their considération be contli;iued for 
cause by the court upon its own motion." 

"(k) Claims which hâve been allowed may be recousldered for cause and 
reallowed or rejeeted in whole or in part, according to the equities of the 
case, before but not after the estate has been closed." 

In this case the estate had not been closed, but a considérable part 
of it had been distributed. This phase of the controversy turns upon 
the meaning of the term "parties in interest," found in paragraph "d" 
above quoted. 

In Chatfield et al. v. O'Dwyer et al., 101 Fed. 797, 42 C. C. A. 30, 
it was held that the trustée alone could take an appeal from an order 
of the District Court allowing a claim presented by a creditor against 
the estate of a bankrupt which was objected to and contested by an- 
other creditor; that this could not be done by such objecting creditor, 
but if the trustée, in such case, refuses to appeal from the allowance 
of the claim, on the request of the objecting creditor, the latter may 
move the District Court to direct the trustée to take an appeal as re- 
quested, or to permit the creditor to prosecute an appeal in the name 
of the trustée. The court points out the evil results which would fol- 
low if every factions creditor was allowed to litigate individually and 
in his own name the claims of other creditors, without the sanction 
or approval of the trustée of the bankrupt court. 

In Re Lewensohn, 121 Fed. 538, 57 C. C. A. 600, it was held that 
a proceeding may not be instituted by a creditor, without the con- 
currence of the trustée in bankruptcy, to re-examine the allowed 
claims of other creditors, the statute covering the subject of proof, 
allowance, and re-examination of claims being silent as to the party 
who may move for the re-examination; and gênerai order 21 of the 
Suprême Court, providing that when the trustée or any creditor shall 
désire the re-examination of any claim he may apply by pétition to 
the référée for an order for the re-examination, and thereupon the 
référée shall make an order fixing a time for hearing the pétition, 
merely intending to permit a proceeding by a creditor prior to the 
qualification of a trustée. 
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In Re Sully et al. (D. C.) 142 Fed. 895, it was held that, after the 
appointment of a trustée in bankruptcy, he alone is authorized to in- 
stitute proceedings for the considération of daims. The court said : 

"It would be an intolérable practlce to permit any debtor sued by a trustée, 
by reason of his Interest in the resuit of the suit, to intervene in bankruptcy, 
flle objections to and litigate the clalms proved by the creditors, or to take 
any measures to interfère wlth the proceedings or to annul the adjudica- 
tion, in order to defeat the right of the trustée to malntaln the action. Such 
a practice would give rlse to interminable delay and expense In the settle- 
naent of estâtes." 

In the same case on appeal (152 Fed. 619, 81 C. C. A. 609), the 
Circuit Court of Appeals upheld the District Court in this particular, 
but upon pétitions for review of other creditors reversed the ruling of 
the court, denying to such creditors leave to re-examine the claims of 
other creditors. The court said; 

"The term 'parties in interest,' as used In section 57d of the Bankrupt Act, 
whlch permits parties in interest to object to the allowance of claims agalnst 
the estate, applies only to those who bave an interest In the res which is 
to be administered and distrlbuted in the proceeding, and does not include 
those who are merely debtors or alleged debtors of the bankrupt." 

In Re Hatem (D. C.) 161 Fed. 895, an unsecured créditer of a bank- 
rupt was permitted to move to expunge the allowed claim of another 
créditer; the trustée upon application duly made to him having re- 
fused to act. The court holding that: 

"This provision for objection to thelr allowance by parties In Interest 
clearly indlcates the purpose of Congress to abrogate the rule as to proceed- 
ings in bankruptcy, and provide for objections belng made by parties in 
interest, other creditors." 

In ail thèse cases the parties in interest in the fund to be adminis- 
tered and distributed, who were allowed to proceed in this manner, 
were creditors. Debtors are expressly denied this right. It is true 
that the indebtedness of thèse petitioners to the bankrupt estate, if 
any, arises eut of their relationship as stockholders who may be as- 
sessed to pay the debts of the bankrupt estate. For this reason, coun- 
sel for petitioners urge that they are such parties in interest as to bring 
them within the list of qualified objectors. 

If this be so, a very serious obstruction is presented in the adminis- 
tration of bankruptcy cases involving corporations. When, and un- 
der what circumstances, should this procédure be indulged, if at ail? 
It will be remembered that thèse petitioners presented their claims at 
approximately the same time that Dutton originally presented his. 
They knew of the allowance of his claim, and they took no step to 
oppose it. Approximately six months elapsed, and then the trustée 
moved to reconsider and expunge ail of thèse claims — those of petition- 
ers as well as Dutton. Petitioners' claims were at once set aside, and 
that of Dutton was expunged two or three months later. The latter 
order was, however, set aside upon pétition for rehearing, and in De- 
cember, 1909, some months later, the trustée, considering it inad- 
visable to proceed further, conceded that the motion to expunge 
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should be overruled, and the référée so ordered. This was on Decetn- 
ber 17, 1909. No further step was taken until May 5th following, 
when the trustée filed a motion for assessment and call upon the un- 
paid stock of petitioners Rosenbaum and Will. Thereupon, on June 
13th, the latter filed the motion or pétition now under considération. 
Six nionths had elapsed since the judgment of the référée overruHng 
the motion to expunge. 

It will be observed that the trustée had, in fact, acted for estate 
and creditors in moving a reconsideration of the allowances to Dut- 
ton. He had pursued his objection to a point where he deemed it to 
be no longer for the benefit of the estate to continue his opposition. 
His position was sanctioned by the référée in the order finally made. 
The petitioners had been made aware of the allowance of this claim 
since October 13, 1908. It does not appear that they ever opposed 
it, or urged the référée to do so, until six months after its final ad- 
judication, and then only when it appeared that this allowance was 
to be made the basis of calls upon them for assessments upon their 
unpaid stock. Their présent move is not made in the interest of ail 
the creditors, nor of any creditors, and it cornes at a time when, be- 
cause of long inaction, the allowance of this claim may be deemed 
to hâve been acquiesced in by them. The bankruptcy law does not 
contemplate such interruptions in the administration of estâtes. 

Furthermore, as bas been said, the trustée bas acted in this case, 
andi an adjudication had resulted. Petitioners were evidently not dis- 
satisfied with the action taken until they found that their own pecuni- 
ary interests were likely to be involved. Then, instead of seekinsr a 
review of the order of December 17, 1909, through the référée, act- 
ing either voluntarily upon request or by order of court, if need be, 
they filed a motion or pétition to expunge, thereby seeking unneces- 
sarily a relitigation of the same matter before the référée. This is 
a procédure that is decidedly to be condemned, and is wilhout apparent 
warrant in the statute. Even though the pétition for review were 
not taken until so long a time after the ruling of the référée, never- 
theless it would bave been the recognized form of procédure pointed 
out in the law, and the lapse of time, under a proper showing, could 
bave been explained to the court as satisfactorily as can the failure 
of petitioners more seasonably to object to the original allowance of 
the claim. I am of the opinion that the petitioners bave mistaken 
their remedy, and that the spirit of the Bankrupt Act dénies them 
the relief sought in any aspect of the case. 

[2] It is again to be recalled that this is an original motion or pé- 
tition to expunge, and, upon pétition for review of the ruling and 
order of the référée upon that motion and pétition, this court is asked 
to expunge the Dutton claim. A certificate bas been filed, together 
with a transcript of ail the proceedings and évidence before the réf- 
érée, the claim stands as allowed, and the burden is upon the peti- 
tioners to show that it ought to be expunged. 

[3] The prayer is based: First, upon the contention that the trus- 
tée acted improperly, and that the référée was deceived in making the 
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final order of December 17th; the second, the prior action of the réf- 
érée in ordering the claim to be expunged is urged in support of the 
contention that the final action of the parties was improper and should 
be set aside. No fraud is disclosed, unless assumed knowledge on 
the part of the trustée that the claim was invalid is sufficient to sup- 
port the further inference that he acted fraudulently in withdrawing 
his opposition. This is not sufficient. It is disclosed in the record 
that the original order was based upon an agreed statement of facts, 
which afterwards the parties complained had been misinterpreted by 
the référée. It was decided to présent the matter anew. It does not 
follow that both trustée and référée may not in good faith hâve be- 
lieved that the former conclusion was unjustifiedi. 

But the court must base its présent ruling, if it take cognizance of 
the matter at ail, upon the entire record before it. At the hearing 
upon the présent motion and pétition to expunge, new évidence was 
adduced in the form of dépositions of Will, Rosenbaum, and Dutton, 
filed July 15, 1910. The référée was impelled to his former ruling 
by the fact that it appears to hâve been agreed that Dutton received 
$20,000 worth of stock in payment of bills for services amounting to 
$5,000. This indicated that the stock under the law of Maine re- 
mained unpaid to the extent of $15,000, and, Dutton being liable in 
this sum, his indebtedness to the estate exceeded his claim. He was 
also claimed to owe an additional amount of $1,169, because of de- 
ficiency in stock payments; but this was more than covered by an 
offset allowed by the pleadings amounting to $3,000. Testimony of 
ail parties in thèse new dépositions relating to the account and thèse 
stock transactions is somewhat rambling, uncertain, and unsatisfac- 
tory ; but nevertheless the testimony of Dutton, supported by the min- 
ute book of the bankrupt company, tends to prove that this stock was 
not issued to him in payment of différent bills for services in the ag- 
gregate sum of $5,000. On the contrary, the resolution recited as fol- 
iows: 

"In considération of the services heretofore and to be herelnafter rendered 
by the duly appolnted autUtor and the fiscal agent F. K. Dutton to this com- 
pany, the executive officers are directed to Issue to F. R. Dutton 10,000 
shares of the treasury stock of the company in full considération of ail serv- 
ices as auditor not already pald for, rendered and to be rendered. In full 
of ail services rendered and to be rendered in and about the development of 
the mine, erecting mill, in payment of debts inciirred or that may be in- 
curred, in érection and enlargement of mill, development of grounds, as well 
as debt secured by trust deed as unpaid purchase money of land, and any and 
ail other services required until said mine shall be fully developed and in 
good running order, cleauing ore for market. 

"Provided, however, that the provisions of this resolution shall In no wise 
or manner afCect or supersede the compensation to him as fiscal agent as 
per resolution of the board heretofore adopted, providing a compensation for 
sale of stock to raise a fund for development purposes and mill érection." 

A second issue of 10,000 shares was similarly made. So there is 
ample évidence from which both référée and court could find that 
Dutton's stock was not unpaid, and therefore that légal objection to 
the allowance of his claim is removed. Certain it is that the petition- 
ers hâve fallen far short of carrying the burden resting upon them 
198 F.— 21 
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to overcome the presumption in favor of the validity of the daim 
allowed by prior judicial action. 

For ail the foregoing reasons, the ruling and ordier of the référée 
overruling the motion and pétition to expunge the Dutton daim are 
sustained. An order will be entered accordingly. 



In re J. S. APPEL SUIT & CLOAK CO. 
(District Court, D. Colorado. August 1, 1912.) 

1. Bankkui'tcy (§ 140*) — Teustee — Kbclaiming Goods Featjdulentlt Pbo- 

CUEED. 

Bankruptcy Act July 1, 1898, c. 541, § 47, subd. "a," cl. 2, 30 Stat 557 
(U. S. Comp. St. 1901, p. 3438), as amended by Act June 25, 1910, c. 412, 
§ 8, .36 Stat. 840 (U. S. Comp. St. Snpp. 1911, p. 1500), providing that 
trustées, as to ail property coming iuto tlie custody of the bankruptcy 
court, shall be vested with ail tbe rigbts, remédies, and powers of a 
créditer holding a lien by légal or équitable proceedings thereon, did 
not deprive a petitioner of his right in the Colorado jurlsdiction to 
resclud an unconditional sale made to the bankrupt corporation in reli- 
ance on a fraudulent statement to a commercial agency and to reclaim 
that part of his goods which came into the hands of the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 221, 225; Dec. Dig. § 140.*] 

2. Evidence (§ 317*) — Heaksay— Keport by Agents. 

In the hearing on a claimant's pétition praylng for an order on a 
trustée In bankruptcy for the return of goods shipped to the bankrupt 
corporation, claimant's testlmony as to a conversation between his agents 
and the bankrupt's offlcer and reported to him by his agents was in- 
compétent to establish elther that the shipment was on consignment and 
not as an absolute sale, or that it was made in reliance on false state- 
ments by the bankrupt as to Its solvency. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1174-1192; 
Dec. Dig. § 317.*] 

3. BANKBUPTcy (§ 303*) — Reclaiming Goods from Trustée — Evidence. 

Where such claimant testified that the goods were shipped in reliance 
on reports made by the bankrupt to a commercial agency and attached 
three reports to his déposition, two of which bore dates after ail shlp- 
ments had been made and the other after a part had been made, said 
dates appearing to hâve been placed on said reports by the agency which 
sent them to claimant, such testimony left grave doubt as to whether he 
relied "fcn any of said reports. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. § 303.*] 

4. BANKBUPTCY (§ 184*) PBOPEETY CONDITIONAL SALE. 

A eontract specifying that the title to a pneumatle tube System sold 
to the bankrupt should remain in the seller until fully paid for, being 
fraudulent and void in Colorado as against creditors who acquired a lien 
without notice, was void under Bankruptcy Act July 1, 1898, c. 541, 
§ 47, subd. "a," cl. 2, 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438), as 
amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (U. S. Comp. St. 
Supp. 1911, p. 1500), as against the trustée of the buyer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

•For other cases see same topic & § ndmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In the matter of the J. S. Appel Suit & Cloak Company, Bankrupt. 
Référée denied the pétitions of the Fabian Manufacturing Company, 
S. J. Jackson, doing business under the style of the S. J. Jackson Man- 
ufacturing Company, and the Lamson Consolidated Store Service 
Company. Order reversed in part, and affirmed in part. 

Thomas, Bryant, Nye & Malburn, of Denver, Colo., for Fabian 
Mfg. Co. 

Bicksler, Bennett, Dana & Blount, of Denver, Colo., for S. J. Jack- 
son and Lamson Consol. Store Service Co. 

Rogers, EHis & Johnson, of Denver, Colo., for trustée in bankruptcy. 

LEWIS, District Judge. The Suit and Cloak Company, a Colo- 
rado corporation, is an involuntary bankrupt under decree of Octo- 
ber 14, 1911, on pétition filed 22 days prior thereto. 

The Fabian Company, claimant, is a corporation doing business in 
the state of Ohio, and certain merchandise which it had sold and de- 
livered to the bankrupt within three months prior to adjudication was 
in the place of business of the bankrupt in Denver at the time of ad- 
judication. On November 3, 1911, the Fabian Company filed its péti- 
tion in the bankruptcy proceedings alleging therein its rescission of 
the contract of sale of said merchandise on account of alleged fraud- 
ulent practices by the vendee, said bankrupt, in the purchase of said 
merchandise, and praying therein for an order on the trustée to re- 
turn to it said merchandise then in his possession. 

S. J. Jackson, claimant, is doing business in the state of New York 
in the name of S. J. Jackson Manufacturing Company, and certain 
merchandise which he delivered to the bankrupt between May 8th 
and July 24th, next preceding adjudication, was in the possession of 
the bankrupt at its place of business in Denver at the time of adjudica- 
tion. On November 6, 1911, he also filed his pétition wherein he 
prayed for an order on the trustée to return said merchandise to him, 
alleging therein that he had not sold said merchandise to the bankrupt, 
but only consigned it for sale, that that to be sold should be paid 
for at the priées designated and that not sold should be returned to 
him within a specified time. He also allèges fraudulent practices on 
the part of the bankrupt in obtaining from him said merchandise on 
the conditions above named. 

The Lamson Company, claimant, is a corporation doing business 
in the state of New Jersey. On March 20, 1911, it entered into a 
written contract with the bankrupt by which it agreed to provide the 
material and construct in the building and place of business of the 
bankrupt at Denver a pneumatic tube System for the agreed sum of 
$818, payable to it in instalments thereafter. It complied with the 
contract on its part, but has not received any part of the sum due it. 
It also filed a pétition on November 11, 1911, asking for an order on 
the trustée to deliver to it the tubes and material composing said Sys- 
tem. It allèges that by the terms of its contract it retained title to 
said property until the same should be fully paid for, and, further, 
that said contract was induced by fraudulent practices on the part of 
the bankrupt. 
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By agrçements between the trustée and the respective claimants 
the property claimed by each of them was set aside, after it had been 
identified, and sold separately from the bankrupt's other assets, and 
the funds arising therefrom hâve been retained by the trustée to abide 
the termination of their respective claims. 

The référée denied the pétitions of ail of the claimants and his cer- 
tification hère discloses that he took this action on account of the 
amendment to section 47, clause 2 of subdivision "a" of the Bankruptcy 
Act, said amendment being found in the act approved June 25, 1910, 
c. 412, 36 Stat. 840, viz. : 

"And sueh trustées, as to ail property in the custody or coniing into the 
custody of the Bankruptcy Court, shall be deemed vested with ail tlie rights, 
remédies, and powers of a créditer holding a lien by légal or équitable pro- 
ceedings thereon." 

[1] I. The proof adduced by the Fabian Manufacturing Company 
to sustain its claim and certified hère, establishes thèse f acts : In Jan- 
uary, 1911, the bankrupt made to R. G. Dun & Co., a mercantile 
agency, a written statement of its then assets and liabiHties by which 
it appeared that its assets then exceeded its liabilities to an amount 
more than $19,000. This statement was given by the bankrupt for 
the purpose and with the knowledge on the part of the bankrupt that 
it would be circulated in the trade and that on it crédit would be fixed 
and extended to the bankrupt. The bankrupt was not at that time a 
customer of the petitioner. The bankrupt sent to the petitioner June 
17, 1911, its written order and request, by the hand of one of peti- 
tioner's traveling salesmen who had solicited in Denver, for the pur- 
chase of a large bill of merchandise. Immediately on the receipt of 
the order the petitioner applied to R. G. Dun & Co., at its Cincinnati 
office, for report to it on the financial standing of bankrupt, and re- 
ceived in reply a copy of the statement made by the bankrupt in Jan- 
uary preceding, noted above. On this statement petitioner extended 
crédit to the bankrupt, accepted its order and shipped the goods therein 
called for, beginning in the late days of July and extending up to 
September 9, 1911. The sale was unconditional. The bankrupt did 
not pay for the goods. The proof is clear and positive to the effect 
that crédit was extended and the goods shipped by petitioner relying 
on its belief that the financial report made by the bankrupt to R. G. 
Dun & Co., and by it communicated to petitioner, was a true state- 
ment of its financial worth at the time said statement was made. Said 
statement was at that time untrue and grossly false. The bankrupt 
was then hopelessly insolvent. Its liabilities at that time greatly ex- 
ceeded its assets. It then knewthat its assets were not then sufficient 
to meet its liabilities and that its failure was imminent. Its insolvent 
condition was thenceforth intensified. 

The petitioner had no knowledge of the insolvent condition of the 
bankrupt until after proceedings in bankruptcy were instituted. 

On thèse facts it is the gênerai rule that the vendor is entitled to 
rescind the sale and reclaim the goods sold from the vendee and from 
ail others who are not bona fide purchasers for value, on discovering 
the fraud of his vendee. 1 Benjamin on Sales, §§ 648, 649; 2 Pom- 
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eroy's Eq. Jur. §§ 777, 77?>; Turner v. Ward, 154 U. S. 618, 14 Sup. 
Ct 1174, 23 L. Ed. 391; Stove Co. v. Mitchell (D. C.) 117 Fed. 774; 
Reid, Murdoch & Co. v. Bird, 15 Colo. App. 118, 61 Pac. 353. 

And this right in the vendor to retake his goods is superior to a 
judgment lien (2 Pomeroy's Eq. Jur. § 721 et seq.), to a mortgage lien 
for a preexisting debt (Id. § 749; Bank v. Bâtes, 120 U. S. 556, 7 
Sup. Ct. 679, 30 L. Ed. 754; Broom Co. v. Guymon, 115 Fed. 112, 
53 C. C. A. 16; Reid, Murdoch & Co. v. Bird, 15 Colo. App. 116, 61 
Pac. 353), and to an attachment levy (Mining Co. v. Lambert, 15 Colo. 
App. 445, 62 Pac. 966). Such lienors are not armed with the rights 
of bona fide purchasers. 

It is the established ru!e in Colorado that one who takes possession 
of property in payment of or security for a preexisting debt can suc- 
cessfully invokè the protection given a bona fide purchaser for value. 
Knox V. McFarran, 4 Colo. 586; McFarran v. Knox, 5 Colo. 217; 
McMurtrie v. Riddell, 9 Colo. 497, 13 Pac. 181 ; Bank v. Campbell, 
2 Colo. App. 271, 30 Pac. 357. But the holding to that efïect in each 
of thèse cases is properly attributable to the requirements of the state 
recording act in relation to real property. Jérôme v. Bank, 22 Colo. 
40, 43 Pac. 215. It is held also, in Beaman v. Stewart, 19 Colo. App. 
226, 74 Pac. 344, that a preexisting creditor may take his debtor's 
chattels in satisfaction of the debt and successfully défend his title 
as a bona fide purchaser for value against an exécution levy thereafter 
made on the same property in behalf of another creditor; but there 
the debt for which the property was turned over was extinguished. 
Thèse Colorado cases, except the last two, were carefully considered 
in Reid, M. & Co. v. Bird, supra, wherein, after noting the holdings 
of the state Suprême Court to the efifect that one who takes property 
in payment or security of a preexisting debt is to be regarded as a 
purchaser for a valuable considération, it is said (at page 122 of 15 
Colo. App., at page 355 of 61 Pac.) : 

"This doctrine was very early aniiounced and ever since that time the 
courts hâve universally held that a preexisting deht is a good considération 
for the transt'er of property either in paj^ment of, or as security for a debt. 
This however has only been holden so far as the cases themselves show 
where there has been an actual transfer of the title, or a turnlng over of 
the property in payment, or as security. We hâve been referred to no case 
nor hâve we found one where it has been held that the exécution of a chat- 
tel mortgage on personal property on the considération of a preexisting debt, 
would be a valid transfer unassailable by a vendor who had the right to 
resclnd the sale on the ground of fraud." 

The amendment to section 47 of the Bankruptcy Act, supra, does not 
attempt to put the trustée in such a favored position. It only gives 
him "the rights, remédies and powers of a creditor holding a lien." 
Prior to the amendment the trustée would hâve taken title to this 
merchandise subject to claimant's equities, i. e., a right to rescind the 
sale induced by the vendee's fraud. Zartman v. Bank, 216 U. S. 134, 
30 Sup. Ct. 368, 54 L. Ed. 418. It must therefore be held that in this 
jurisdiction said amendment does not eut off the right of petitioner to 
rescind the sale and reclaim the unsold part of its goods. The order 
of the référée will be reversed and the trustée is directed to pay 
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oyer to petitioner, the Fabian Manufacturing Company, tlie sum in 
his hands received for the goods of petitioner. It is so ordered. 

[2,3] II. The claimant, S. J. Jackson, delivered to the bankrupt, 
on its order, between early in May and late in July, 1911, merchandise 
of the value of about $3,500, for which claimant did not receive pay- 
ment, and a part of said merchandise passed into the possession of the 
trustée on adjudication, as already noted. The only testimony bearing 
upon the character of the transaction between claimant and the bank- 
rupt concerning said merchandise and the fraud on the part of the 
bankrupt therewith, as alleged in the pétition, is that of claimant him- 
self, given by déposition. This testimony, as found in his direct ex- 
amination, would support the conclusion, (1) that claimant's merchan- 
dise was shipped to the bankrupt on consignment for .sale by bankrupt 
and accoiinting therefor; that there was no sale of said merchandise 
to bankrupt, and that title to said merchandise never vested in bank- 
rupt, (2) that claimant was deceived and entered into saidi transaction 
with bankrupt on account of the same fraudulent practices by bank- 
rupt that induced the Fabian Manufacturing Company to enter into 
the transaction it had with bankrupt, above noted, and (3) one of the 
chief officers of bankrupt personally, while at New York, at claimant's 
place of business there, made false and fraudulent représentations as 
to bankrupt's solvency, which also induced claimant to ship said mer- 
chandise to bankrupt. Perhaps it is more proper to say that a part 
of the direct examination of claimant would lead to this conclusion. 
But when the entire déposition of claimant is carefully considered, 
that is, his answers to both the direct and cross interrogatories, a 
clear impression is left that the conclusions above noted are not justi- 
fied by his testimony, and the iirm conviction is created that ail of his 
testimony is hearsay, — that is, that J. S. Appel, bankrupt's officer, 
who was at claimant's place of business in New York in behalf of 
bankrupt, negotiated for the merchandise in question with claimant's 
agents only, to-wit, Max Stember and Louis Ginsburg, and that said 
Appel had none of the conversation, about which claimant testifies, 
with claimant himself, and that ail claimant knows about any such 
alleged conversation with said Stember and Ginsburg was reported 
to him by them. This is true both as to the character of the disposi- 
tion of the merchandise, — whether on consignment or as an absolute 
sale, — as also the claimed représentations as to bankrupt's solvency 
made by said Appel in person. This testimony also leaves grave doubt 
as to whether claimant relied upon and acted upon the Dun & Com- 
pany reports to him, which he attaches to his déposition, and are the 
same statements made by bankrupt as to its solvency, noted in the claim 
of Fabian Manufacturing Company. Thèse reports, so attached to 
the déposition, are three in number and are marked on the back ap- 
parently by Dun & Co. with the following dates : June 19, August 23, 
and August 23, 1911, only the last one mentioned purporting to give 
in fuU the assets and liabilities as scheduled to Dun & Co. by the bank- 
rupt in January, 1911; whereas it appears from an itemized account 
of the merchandise shipped, and attached to the déposition, that the 
billing out of the merchandise began on May 8th and closed on July 
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24th, and there is nothing thereon to indicate that the transaction was 
not an absolute sale. We hâve the testimony of neither Stember nor 
Ginsburg, and that of claimant, as already said, is mère hearsay, on 
which a finding in his favor can not be made. I understand the rule 
to be that hearsay évidence is not compétent to establish a spécifie 
fact, which fact is susceptible of being proved by witnesses who can 
speak from their own knowledge. Mima Queen v. Hepburn, 7 Cranch, 
290, 3 L. Ed. 348; Hopt v. Utah, 110 U. S. 581, 4 Sup. Ct. 202, 28 
L. Ed. 262; Masonic Ass'n v. Shryock, 73 Fed. 177, 20 C. C. A. 3. 
The finding of the référée as to this claim is there fore confirmed. 
It is so ordered. 

[4] III. The Lamson Company allèges in its pétition the same false 
and fraudulent financial statement to Dun & Co. in January, 1911, 
noted above, but it ofifered no évidence that it relied upon the same in 
entering into the contract on March 20, 1911, for the installation of 
the pneumatic tube System which it constructed for the bankrupt. It 
ofifered in évidence that written contract and it contains thèse pro- 
visions : 

"17. It is liQreby understood and agreed that the pneumatic tube System 
as aliove specified shall remain the property and in the custody of the Lam- 
son Consolidated Store Service Company or Its légal représentatives, untll 
the full considération for the entire plant is fully paid by you. When this 
fuU payment is made, this company will deliver to you a good and perfect 
title conveying full ownership in the entire plant. 

"In case of your default in making any of the payments as above speciiied, 
or in case of your insolveney, or any assignment for the benefit of your 
creditors, or in case of voluntary proceedings by you, or involuntary pro- 
ceedlngs against you in insolveney or bankruptcy, then in any of the said 
cases, the whole contract price is to become immediately due and payable 
and the Larnson Consolidated Store Service Company or its légal représenta- 
tives shall hâve the right to enter your premlses without further notice, to 
take possession of and remove said System or any part thereof without being 
liable therefor in any way either at law or in equity. And such sum or 
sums as you may hâve paid under this contract, shall be applied on ac- 
count of the whole contract price, and we shall be entitled to approve the 
balance of the contract price and for extras furnished against your estate, 
allowing upon such claim a fair price for the tubes, terminais and machinery 
which we hâve taken from your premises under this agreement." 

There being no évidence to establish the contention of claimant that 
the contract was induced by fraud on the part of the bankrupt the 
rights of claimant must be determined by the written contract itself. 
It is unnecessary to détermine whether the contract in the clause quoted 
operated as an absolute sale with the réservation of a secret lien 
or whether its efifect was a conditional sale of the tube System. In 
either event it would be constructively fraudulent and void as against 
creditors who had acquired a lien without notice of the rights of the 
vendor. George v. Tufts, 5 Colo. 162 ; Coors v. Reagan, 44 Colo. 
126, 96 Pac. 966. The trustée is by the amendment to the Bank- 
ruptcy Act clothed with the rights of such creditors. The order of 
the référée disallowing the claim of this petitioner is also confirmed. 
It is so ordered. 
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McCALDIN V. CARGO OF LUMBER. 

SAME V. PHILADELPHIA & G. S. S. CO. 

(District Court, E. D. Pennsylvania. July 26, 1912.) 

Nos. 42, 43, of 1910. 

1. Shipping (I 42*)^Chakters — Fitness of Vessel. 

Under a time charter party, warranting the vessel to be tight, staunch, 
strong, and in every way fltted for the service, and giving the charterer 
the right to cancel if she becomes détective for service, she is not re- 
quired to be perfect, but in good condition and efficient and reasonably 
safe for the service whieli is required of her. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 156-164 ; Dec. 
Dig. § 42.*] 

2. Shipping (§ 58*) — Chaeters — Eitness of A^essel. 

Evidence eonsidered, and held not to justify a time charterer in can- 
celing the charter on the ground that the vessel had become détective 
for service, where she had been in possession of the charterer for six 
months under a charter which it had renewed only a short time before 
the attempted eancellation. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. |§ 233-244 ; Dec. 
Dig. § 58.*] 

In Admiralty. Suit by Joseph McCaldin, managing owner of the 
steamship Lassell, against a cargo of lumber; Philadelphia & Gulf 
Steamship Company, claimant. Suit by said McCaldin against the 
Philadelphia & Gulf Steamship Company in personam. Decree for 
libelant. 

Howard M. Long, of Philadelphia, Pa., for libelant. 

Lewis, Adler & Laws, of Philadelphia, Pa., for respondents. 

WITMER, District Judge. Two libels are filedi by Joseph Mc- 
Caldin, managing owner of the steamship Lassell ; the one, in rem, 
against a cargo of lumber laden on board the vessel, to recover $2,375 
charter hire from March 28 to April 14, 1910, and the further sum 
of $23.30 damages to the cabin house of the vessel. No évidence hav- 
ing been offered in support of the latter claim, it will not be eonsid- 
ered. 

The Philadelphia & Gulf Steamship Company, claimant, admitting 
the use of the vessel from March 28 to April 14, 1910, filed a cross- 
libel setting up a counterclaim for certain damages specifiedi as grow- 
ing out of an alleged breach of the charter party. 

The other libel is in personam against the Philadelphia & Gulf 
Steamship Company to recover a balance of $4,607.98 alleged to be 
due for charter hire from April 14 to July 12, 1910, first allowing cer- 
tain crédits upon recharters. 

The respondent denied ail liability for the sum claimed in this libel, 
and défends upon the ground of a surrender of the vessel, because 
of the libelant's alleged failure to maintain her in a thoroughly ef- 
ficient state of repairs in hull and machinery, and, furthermore, the 
failure of being able to proceed on her voyages with dispatch as re- 
quired by the terms of the charter party. 

•For other cases see same toplo & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The Lassell hails from New York, and was chartered, with officers 
and crew, by the respondent, for six months, from June 22, 1909, to 
December 22, 1909, with the option of renevving the charter, to be 
used in transporting merchandise between Philadelphia and New Or- 
léans. Continuing in the service of respondent, on November22, 1910, 
the charter was extended for a further period of six months, "subject 
to cancellation of charter at 30 days' notice if the ship becomes de- 
fective for service." 

The respondent, February 28, 1910, notified libelants that because 
of the defective condition of the vessel they would surrender her on 
and after March 28th, claiming that she was unseaworthy and that 
libelant had failed to maintain her hull and machinery in an efficient 
state, and that her captain had failed to prosecute the voyages under- 
taken with dispatch. The vessel continuing to make her voyages, on 
April 6, 1910, on arriving in port at Philadelphia, suit was brought 
to recover, by attachment, the charter hire, $2,375, due March 28th 
preceding. The respondent continued to use the vessel, making an un- 
successful effort on April 12th to surrender the same at Philadelphia. 
She was subsequently ordered to New York, and was there surren- 
dered to the Hbelant, after the respondent on April 22d expressed 
its willingness to hâve the Lassell chartered by some other people 
without préjudice to the rights of either party. The Lassell was after- 
wards chartered and earned considérable money, which was placed to 
the crédit of the respondent on claim of libelant. 

[1] The respondent endeavors to justify its action in attempting to 
terminate or cancel the contract of hire upon the ground reserved, 
claiming that the vessel had become defective for the service in which 
she was employed. Did he succeed ? Answer to this question implies 
an examination of the charter of vessel hère required, and, further- 
more, the efficiency of the one in question. A vessel need not be 
perfect, or such as cannot break down except under extraordinary 
péril. If such were the requirements, our merchant marine would al- 
together disappear. The rule governing is founded, as usually in mat- 
ters of this character, on good sensé and sound reason. The degree 
of fitness demanded is that which an ordinary, careful, andi prudent 
owner would require his vessel to hâve at the commencement of her 
voyage, having regard to ail the probable circumstances of it. Carver 
on Carriage by Sea, § 18, p. 21. The charter party contains the war- 
ranty that the "ship shall be tight, staunch, strong, and in every way 
fitted for the service." The owners, in terms and by légal implica- 
tion, warranted the seaworthiness of the vessel ; that is, that she was 
reasonably fit for the service in which she was engaged as a merchant 
freight vessel. What was her condition from the évidence? 

[2] This is a practical question, and there is no other criterion, it 
is well understood, than the judgment of compétent, practical men 
versed and experienced in nautical affairs and in the opération of such 
machinery. The Lassell was, at the time, classified as "A No. 1" in 
the Classification Society of the American Bureau of Shipping. She 
was inspected, shortly before and after respondent's move to cancel 
the charter, by the United States government board of local inspectors 
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of steam vessels at the Philadelphia port, and pronounced sufficient 
for the service; they, saying in their report of April 15, 1910: 

"After ûavlng carefuUy examined vessel's hull, boilers, and machinery, 
we are of the opinion she is In. a condition to navigate with safety as a 
steamer on the route named in her certlficate of inspection." 

True she is not a new ship, and not as safe, possibly, as those of 
more modem type and construction ; yet it appears f rom an examina- 
tion of ail the évidence of those who operated and inspected her that 
she was in good condition andi efficient and reasonably safe for the 
service in which she was engaged. And this is ail that could be re- 
quired. The Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241. 
Then, again, it is presumed that the respondents regarded the ship 
properly fitted and capable for their employment, having made an ex- 
tension of the charter using the same, in the service continuedi, for a 
period of six months. As vi^as said by Judge Benedict, in The Pis- 
kataqua (D. C.) 35 Fed. 622: 

"The charterers hâve much less ground for réclamation because of the 
resuit of events accruing after they hâve deflnitely accepted the vessel, which 
they, themselves or by their agents, hâve acltnowledged to be in good sea- 
worthy condition to perform the voyage. This was, on the other hand, for 
the ship owners the best évidence of good seaworthy condition which they 
could hâve, because it proceeded from their own charterers interested in the 
performance of the voyage." 

Whereupon it cannot be allowed that the charterers can corne to- 
day and argue against a fact which they hâve themselves acknowl- 
edged. 

But it is argued that since renewing or extending the charter the 
ship became so defective as to render her unfit to meet her re- 
quirements. This is not borne out by the proof, and it appears 
reasonable that, having been in service some thirty years, and being 
of strong build, of good material, which is also implied from her 
long use and service, she would not deteriorate very rapidly. It is 
true that the government inspectors reduced her steam pressure 
from 100 to 70 pounds. However, it does not appear that this 
affected the dîîciency of the vessel. Indeed it had very little, if any, 
effect upon the speed of the vessel under the load she was accustomed 
to carry. It is, furthermore, questioned whether she at any time 
reached or even approximated the full pressure formerly allowed. 
The log book shows that after the pressure was reduced she made 
her voyages in about the same time, carrying the same kind and 
quantity of cargo, as before; hence she lost nothing on account of 
speed required. 

Though the vessel's efficiency was not impaired by reason of ré- 
duction in steam pressure, furnishing respondent no reasonable ex- 
cuse for cancellation of their charter extension, it seems équitable 
and just that some allowance should be made for increase in coal 
coiisumption thereby necessitated. It appears that such réduction, 
if ma<ie, would necessarily cause the consumption of from three to 
four additional tons of coal daily to maintain her speed, that it 
required from eight to nine days to make the trip each way, and 
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tHat coal cost $3.11 per ton. Taking, as a basis, three tons per day, 
and eight days each of ten trips made after such réduction, at $3.11 
per ton, justifies an allowance to respondent of $746.40. Crédit is 
also allowed respondent for time lost and coal consumed while the 
vessel was stranded on Tinicum Island, to wit, $587.19 and $155.50; 
total, $742.69. It appears that the vessel was chartered to Lent 
April 27, 1910, being then idle at New York, but was not delivered 
under the charter until April 30th. In view of the testimony that 
she was placed on the dry dock for repairs on April 26th, and in 
the absence of any satisfactory explanation, it is presumed that 
the vessel was undergoing repairs, thereby preventing delivery, for 
which a crédit of $479.99 will be allowed respondent. 

The item, $59.60, captain's expenses at Knight's Key, bas not 
been sufficiently proven as being chargeable against the respondent, 
and is disallowed; and for the same reason two items, $91.70 and 
$58.85, expenses of James McCaldin, are disallowed. 

In No. 42: 

Charter hire due March 28, 1910 ?2,3T5 00 

Crédits allowed respondent: 

Extra coal consumed $746 40 

Stranding vessel on Tlnieum Island 742 69 

1,489 09 

Balance due $885 91 

Let a decree be entered for this balance, $885.91, due March 28, 
1910, with interest from this date, and costs. 
In No. 43: 

Balance due steamer and owners, as per elaim of libelant $4,007 98 

Crédits disallowed libelant: 

Captain's expenses at Knight's Key $ 59 60 

Expenses, James McCaldin 150 55 

Vessel hire from April 27th to 30th 479 97 

690 14 

Balance due $3,917 84 

Let a decree be entered for this balance, $3,917.84, due July 12, 
1910, with interest from this date and costs. 



SECURITY TRUST CO. OF ROCHESTER, N. T., y. DES MOINES 
COUNTY, lOWA. 

(Circuit Court, S. D. lowa, E. D. March 1, 1909.) 

No. 416, Law. 

CouNlTES (5 167*) — Cektificate of Indebtedness — "Neqotiabtlitt.** 

Under the Negotiable Instrument Aet of lowa (Acts 1902, c. 130, { 2; 
Code Supp. lowa 1907, § 3060a2), which provides that the sum payable 
by an instrument shall be a sum certain within the meanlng of the 
act, "although It is to be pald • » » with exchange, whether at a 
flxed rate or at the current rate," an obligation of a county, negotiabl» 

•For otber cases ne» sam* topic £ { ndmebb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In form and Issued under a statute permitting It to Be made negotlable, 
Is not nonnegotiable because it is made payable "ia New York or Chi- 
cago exchange." 

[Ed. Note.— For other cases, see Oounties, Cent. Dlg. § 249; Dec. 
Dig. § 167.»] 

At Law. Action by the Security Trust Company of Rochester, 
N. Y., against the County of Des Moines, lowa. On demurrer to 
answer and on trial to the court. Judgment for plaintiff. 

John J. Seerley and Frank Keiper, for plaintiff. 
W. E. Blake and H. F. Kuhlemeier, for défendant. 

SMITH McPHERSON, District Judge. This is an action at law 
by the plaintiff, a corporation of the state of New York, against the 
county of Des Moines, one of the counties of the state of lowa, ask- 
ing judgment for $17,550, with interest thereon, on an évidence of 
indebtedness of which the following is a copy: 

Certiflcate of Indebtedness of the County of Des Moines, State of lowa. 

$17,550.00. Thls Is to certlfy, that the county of Des Moines, state of lowa, 
Is justly indebted to, and for value reeelved, promises to pay to, the U. S. 
Standard Votlng Machine Company, of Eochester, New York, or bearer, on 
the fifteenth day of Aprll In the year one thousand nlne hundred and elght, 
at the office of the county treasurer of said county, the sum of seventeen 
thousand flve hundred and fifty dollars ($17,550.00) lawful money of the 
United States of America, without interest, payable in New York or Chicago 
exchange. 

In wltness whereof, the said county of Des Moines, lowa, has caused its 
corporate seal to be hereunto afBxed and thèse présents to be signed by Its 
chairman of county board of supervlsors and its county audltor this 29th 
day of December, 1906. 
[Seal of the County.] County of Des Moines, State of lowa, 

By E. L. Naumann, 
Chairman of Board of Supervisors in and for Des Moines County, lowa. 

By M. P. Sharts, 
County Auditor in and for Des Moines County, lowa. 

It is further alleged that in June, 1907, said certiflcate for good and 
sufficient considération and in the due course of business became the 
prdperty of plaintiff, and at ail times since has been held by the plain- 
tiff as its property; and it is alleged that deniand was made for the 
payment, which was refused. 

The answer is in many divisions. The first division is not assailed. 
It consists of a déniai that the plaintiff is a bona fide holder of the 
certiflcate siied on, acquired for a valuable considération, without no- 
tice, before due. The second division allèges that the défendant by 
its board of supervisors by resolution was authorized to purchase f rom 
the Rochester Company 27 voting machines at the net price of $650 
each. The contract, which is in writing, is set out at length. It is 
alleged in the answer that the board of supervisors was without au- 
thority to exécute said instrument sued on, for the reason that it was 
.provided in the contract that the obligation was to bear interest at the 
rate of 5 pçr cent, from and after April 15, 1908, and not to run over 
15 years, payable annually, whereas the instrument sued on bear? 6 

•For otber cases see same toplc & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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per cent, interest from April 15, 1908, and is not the instrument au- 
thorized, and for the further reason that the instrument sued on is not 
an unconditional promise to pay a sum certain in money. It is further 
alleged that for at least two of said years, namely, 1908 and 1912, 
presidential élections will occur, and that the machines are so con- 
structed as to prevent and will not permit the voter to vote for such 
presidential electors as he may désire, because the law requires that it 
must be so constructed — • 

"as to prevent voting for more than one person for the same office, except 
where the voter is lawfully entitled to vote for more than one person for 
that office; and it must afford to him an opportunitj' to vote for any and 
ail persons for that office as he is hy law entitled to vote for, and no more, 
at the same time preventing his voting for the same person twice." 

And the machine is so constructed in that it compels the voter, if he 
votes at ail, to vote for ail electors designated by any political party, 
and will not permit him to vote for some of the candidates for electors, 
on one ticket and some on another. It is further alleged that the ma- 
chine is so constructed as not to permit the conducting of said élec- 
tion for electors as for state officers and représentatives in Consjress. 
For instance, as the answer recites, at the gênerai élection in 1908, 10 
men were candidates for Judge of the Suprême Court of the state, 
when but 3 were to be elected, and any of the said 10 men could be 
voted for by the voter, and the voting machines would so permit. But 
by the machine a voter cannot vote for presidential electors unless he 
votes for ail the candidates of a certain party. And the answer re- 
cites there were 78 presidential elector candidates, with but 13 to be 
elected. 

The answer further recites that the Rochester Company perpe- 
trated a fraud upon the défendant, in that it représentée to the de- 
fendant's board of supervisors, as an inducement to make the contract, 
that the particular voting machine, which would register the will of 
the voter, had been approved by the lowa state board, whereas, if 
such authority was given and such approval was made by the state 
board, it was a fraud upon the voters, because such approval of the 
state board would be unlawful and unconstitutional. The answer fur- 
ther recites that the voting machine law (chapters 3, 4, Code of lowa 
Supplément) is contrary to the Constitution of the state of lowa, to 
wit, article 1, § 6, which provides : 

"Ail laws of a gênerai nature shall hâve a uniform opération." 

And to enable a voter to vote for différent candidates for presiden- 
tial electors, he could not use the machine, but would be required to 
call for a ticket and indicate thereon his préférence. So the question 
is, if the obligation sued on is negotiable and issued by authority, there 
can be a recovery herein ; but if the instrument is not negotiable, and 
the machine will not enable the voter to vote his will, then under the 
guaranty of the Rochester people the plaintiff, occupying this position, 
cannot recover. 

Plaintiflf bas filed a demurrer, insisting that the instrument declared 
on is negotiable and that the alleged défenses cannot be made as 
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against plaintiff ; so that the question, and the only question, now to 
be decided, is as to whether the instrument is negotiable or nonnego- 
tiable. Plaintiff allèges that it became the holder for value, before 
maturity, without notice of any défense, of the obligation sued on. 
If it is a negotiable instrument, usually, but with an exception in case 
of fraud, the maker bas the burden of proof on the question of wheth- 
er the plaintiff is an innocent holder. But that question is not now 
before the court. It is practically conceded that the obligation is in 
form negotiable, unless the récital "payable in New York or Chicago 
exchange" makes it nonnegotiable. 

The cases can be briefly cited. That the cases are in irreconcilable 
conflict is apparent. Many of the cases bave been decided accordingly 
as to whether the particular courts believed in a rigid or libéral con- 
struction of the long time requi rement that the obligation should be 
certain as to the amount the obligor should pay. The lowa case of 
Culbertson v. Nelson, 93 lowa, 187, 61 N. W. 854, 27 L. R. A. 222, 
57 Am. St. Rep. 266, and the several cases therein cited, show that 
down to the year 1895 the words "with exchange" make the note 
nonnegotiable ; and the annotations to that case as found in 27 L. 
R. A. 222, give many, and perhaps ail, the cases, down to that date, 
f rom which will appear the authorities on the two sides of the question. 

It is a familiar gênerai rule that as to commercial paper the courts 
of the United States will exercise their own independent opinion, and 
will not be controlled by view of the Suprême Court of the state in 
which the United States Court is sitting. In the case of Hughitt v. 
Johnson (C. C.) 28 Fed. 865, Circuit Judge (now Justice) Brewer in 
an oral opinion declared that such a note was nonnegotiable. The 
case of Windsor Savings Bank v. McMahon (C. C.) 38 Fed. 283, 3 
L. R. A. 192, by Judge Shiras, is with a like holding. 

But there are authoritative holdings to the contrary. A récital on 
what account the note was given does not make it nonnegotiable. The 
words "in current funds" do not make it nonnegotiable (Bull v. 
Bank, 123 U. S. 105, 8 Bup. Ct. 62, 31 L. Ed. 97) although the lowa 
Suprême Court holds otherwise (Haddock v. Woods, 46 lowa, 433). 
A note payable in pounds sterling is negotiable, although an allégation 
and proof would be required as to the amount this would be in money. 
King V. Hamilton (C. C.) 12 Fed. 478, and cases cited. A certificate 
of deposit is negotiable. Miller v. Austen, 13 How. 218, 14 L. Ed. 
119. And this is so although the certificate is (1) a receipt for money, 
or a certificate that the sum bas been deposited ; (2) it is for the use 
of a party named; (3) it is payable when the certificate is returned, 
properly indorsed. A note reciting for what property it was given, 
and that the title to the property does not pass until the note is paid, 
and that the failure to pay one note matures ail others connected with 
the transaction, is a negotiable note. Railroad v. Merchants' Bank, 
136 U. S. 285, 10 Sup. Ct. 999, 34 L. Ed. 349. 

It was argued that the obligation in suit is not payable in money, 
because it is made payable in exchange, and not tinth exchange. This 
is very critical, and the distinction so refined, that it is difficult to 
see it. Whether "in" and "with" are synonyms, and whether there 
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are such things as synonyms, I leave to others who hâve time for such 
discussions. But great commercial questions like this ought not to 
turn on the particular shade of meaning of some préposition. The 
défendant agreed to pay so much money, and the payée was to receive 
it. The payée was in another state. It must either come after the 
money, or the money when paid at the county treasurer's office was 
to be carried in some f orm to Rochester, N. Y. It was a method of 
carriage to Rochester, which would be attended with cost, and it was 
agreed that the payor should pay the cost. I do not say the distinction 
beween "in" and "with" cannot be seen, but it is difificult to see. The 
great per cent, of the business of the country is done in commercial 
paper, and a great per cent, of that paper is payable both "in" and 
"with" exchange. 

It is undoubtedly true that questions pertaining to the law mer- 
chant are matters of gênerai jurisprudence, concerning which United 
States courts are not governed by the rulings of the state courts. The 
obligation in suit was executed in the year 1906. At that date there 
was in force in lowa the statute of 1902 (Laws 1902, c. 130) with réf- 
érence to negotiable instruments. It is uniform with the statutes of 
30 or more states, enacted within the past few years. New York then 
had, and now has, such statute. There the payée resided and did busi- 
ness. Among other things the statute provides : 

"The sum payable is a sum certain within the meaning of this act, although 
it is to be paid: (1) * * * (2) * * * (,?) » * * (4) With exehange, 
whether at a flxed rate, or at the current rate." Section 2. 

That chapter under which the obligation was issued is chapter 37 
of the Laws of 1900, section 8 of which provides that the county on 
the adoption and purchase of a voting machine may provide for the 
(Payment in such manner as may be deemed best for the locality, and 
for that purpose may issue bonds, certificates, or other obligations 
which shall be a charge on the county. Thèse may be with or with- 
out interest, payable on time, and shall nôt be sold at less than par. 
Hère is an express authority to issue bonds, and an implied authority 
at least to issue negotiable bonds. Claiborne County v. Brooks, 111 
U. S. 400, 4 Sup. Ct. 489, 28 L. Ed. 470; Dillon, Municipal Corpora- 
tions (4th Ed.) § 125. The statute expressly authorizes the county 
to buy voting machines. It expressly authorizes the county to issue 
bonds therefor, with or without interest, payable at such time as 
may seem best. Impliedly it has the power to make such bonds nego- 
tiable in form, and in effect. This has been done, and ail that is 
urged is that the machines are defective. 

Orders in conformity to the foregoing will be made. But it is 
pleaded that the plaintiff is not a good-faith purchaser, before due, 
for value, without notice of défense. Of course, if that issue shall 
be determined in favor of the county, then the alleged défenses will 
be treated as though the original payée was plaintiff herein. 

Note. — At the trial the findings were for plaintiff. 
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In re DANOY HARDWARE & FURNITURE CO. 

In re STOUGHTON WAGON CO. 

(District Court, N. D. Alabama, W. D. August 14, 1912.) 

No. 222. 

1. Caeeieks (§ 74*) — RiGHTS OF Seller — Stoppage in Tkansitu — Loss oi> 

RiGHT. 

Where merchandise sold to a bankrupt by a contract of condltionat 
sale was shipped, and, with the consent of the seller's agent, delivered 
to the bankrupt, which gave a check to the carrier for the frcight, the 
faet that when the cheek was dlshonored the carrier again took posses- 
sion of the property in an attempt to reinstate its lien for freight was 
not an exercise of the right of stoppage in transitu, which Inured to the 
beueflt of the seller, but the carrier held the property as bailee of tha 
bankrupt. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 245-250; Dec. 
Dig. § 74.*] 

2. Bankruptcy (§ 184*) — Conditional Sales— Riqiit or Trustée to Avoid 

— Alabama Statute. 

Under Code Ala. 1907, § 3394, which requires eontracts of conditional 
sale under which property is brought into the state to be recorded with- 
in three months thereafter, and provides that otherwise the condition 
shall be void "agalnst * * * judgment creditors without notice," as 
eonstrued by the Suprême Court of the state, the f allure to record renders 
the condition void as to judginent creditors whose debts were contracted 
or judgments obtained after the dellvery of the property, whether or not 
they hâve acquired an exécution lien, and this although they may hava 
had actual notice within the three months, but after their judgments 
were obtained. Applying the prlnciple of such décisions, the intervention 
of the bankruptcy of the purchaser within the three months does not dis- 
pense with the necesslty of recording the contract, and where it Is not 
recorded the trustée in bankruptcy, by virtue of Bankr. Act July 1, 1898, 
c. 541, § 47, 30 Stat. 557 (U. S. Gomp. St. 1901, p. 3439), as amended by 
Act June 25, 1910, c. 412, § 8, 36 Stat 840 (U. S. Comp. St. Supp. 1911, 
p. 1500), which provides that "such trustées as to ail property In the 
custody or coming into the custody of the bankruptcy court shall be 
deemed vested with ail the rights, remédies and powers of a créditer 
holding a lien by légal or équitable proceedings thereon," succeeds to 
the rights of such a judgment créditer and may avoid the contract. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277 ^ 
Dec. Dig. § 184.*] 

In the matter of the Dancy Hardware & Furniture Company, Bank- 
rupt. On pétition o£ the Stoughton Wagon Company to reclaim cer- 
tain property. Pétition denied. 

Harsh, Beddovif & Fitts, of Birmingham, Ala., for petitioner. 
Bfown & Murphy and J. E. Robinson, ail of Birmingham, Ala., for 
trustée in bankruptcy. 

GRUBB, District Judge. Petitioner sold wagons to the bankrupt 
under a contract by which title was retained by it until the purchase 
money was paid, and which, under the Alabama law, would be eon- 
strued to be a conditional sale. The wagons came into Alabama from 
without the state, and were delivered to the bankrupt on or about 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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October 9, 1911, and remained in its possession until after the filing' 
of the pétition in bankruptcy, which occurred on December 19, 1911, 
and were then taken possession of by the receiver in bankruptcy. The 
instrument containing the condition reserving title was never recorded 
as required by section 3394 of the Civil Code of Alabama of 1907, 
and at the time of the hearing before the référée three months or 
more had expired since the property came into the state subject to the 
condition. 

[1] The petitioner upon that hearing contended that it was enti- 
tled to the wagons because it had exercised its right to stop them in 
transit before the pétition was filed. The évidence, however, shows 
that the wagons were dehvered to the bankrupt after their arrivai by 
the carrier with the consent of the petitioner's agent, and that a check 
was given the carrier by the bankrupt for the freight charges, and 
that, the check having been dishonored, the carrier attempted to re- 
take possession to protect its lien for unpaid freight. There was no 
exercise of the right to stop in transit by the petitioner. The carrier, 
by surrendering possession to the bankrupt, waived its lien for freight, 
and, when it repossessed itself of the property, held it as bailee of 
the bankrupt. 

The petitioner also contended that the original contract for sale had 
been modified or rescinded subséquent to the delivery of the wagons ; 
but the évidence clearly showed that negotiations to that end never 
resulted in any new agreement between the parties, and that the origi- 
nal sale agreement was the one in force at the time the pétition in 
bankruptcy was filed. 

[2] The other question présent ed by the review is whether, under 
the Alabama law, a failure to record a conditional sale contract un- 
til after the expiration of three months from the time the property 
subject to the condition came into the state avoids the condition in 
favor of the trustée in bankruptcy of the buyer, though at the time 
bankruptcy intervened the property had not been within the state for 
the full period of three months allowed by the statute for that pur- 
pose. Section 3394, Civil Code of Alabama 1907, is as follows: 

"Ail other contracts for the conditional sale of Personal property, by the 
terms of which the vendor retains the title until the payment of the pur- 
chase money and the purehaser obtalns iwssession of the property, and ail 
contracts for the lease, rent or hire of Personal property, by the terms of 
which the property is delivered to another on condition that it shall belong 
to him whenever the amount paid shall be a certain sum, or the value of 
the property, the title to ren\ain in the other party until such sum or value 
shall hâve been paid, are, as to such condition, void against purchasers for a 
valuable considération, mortgagees and judgment ereditors without notice 
thereof, unless such contracts are in writing and recorded in the office of 
the judge of probate of the county in which the party so obtaining posses- 
sion of the property résides, and also in the county in which said property 
is delivered and remains ; and if, before the payment of the purchase money 
or sum or value stipulated, the property is removed to another county, tho 
contract must be again recorded, within three months from the time of such 
removal, in the county to which It is removed ; and if any such property 
is brought Into this state while subject to such condition, the contract of 
sale, lease, hire or rent must within three months thereafter, be recorded in 
the county into which the property is brought and remaius, and ail local 
or spécial laws in conflict herewith are expressly repealed." 
198 F.— 22 
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The questions are: (1) What class of creditors are entitled to com- 
plain of the want of record under the section of the Code quoted? 
(2) Under the amendment of June 25, 1910, to section 47 of the 
Bankruptcy Act, does the trustée acquire the rights of the class of 
creditors en*-itled to so complain ? And (3) is the requirement of rec- 
ord within three months after the property subject to the condition 
cornes into the state dispensed with when bankruptcy intervenes pend- 
ing the three months? 

The Suprême Court of Alabama has construed the words "judg- 
ment creditors without notice" of the statute to include creditors who 
hâve obtainedi a judgment but hâve not secured a Hen by the issuance 
or levy of an exécution. Wood v. Lake, 62 Ala. 489. Judgment cred- 
itors, therefore, include both creditors having and those without an 
exécution lien. The Suprême Court of Alabama has also held that 
the judgment creditors of the statute are subséquent creditors (Chad- 
wick V. Carson, 78 Ala. 1 16) ; that is, either those whose debts were 
contracted or whose jud^ments were obtained after the making of 
the incumbrânce or conveyance, of the want of record of which com- 
plaint is made. No other creditors than those who extended crédit 
after the property had been delivered to the vendee and the convey- 
ance or incumbrânce executed could' hâve been misled into giving 
crédit upon the apparent ownership of the conditional vendee. The 
évidence showed that in this case there were creditors whose claims 
were incurrred by the bànkrupt after the property conditionally sold 
to the bànkrupt came into the state and was delivered to the bànkrupt, 
andi after the conditional sale had been made to it, and who may 
hâve extended crédit on the faith of the bankrupt's ownership of the 
wagons. 

Réservation to the bànkrupt of the right to resell the property con- 
ditionally purchased and placed in his possession (the rétention of title 
in the vendor being to secure the balance of purchase money) would 
not under the Alabama décisions render the conditional rétention of 
title void. Adkins v. Bynum, 109 Ala. 281, 19 South. 400; Cox v. 
Birmingham Dry Goods Co., 125 Ala. 320, 28 South. 456, 82 Am. St. 
Rep. 238. It could) be avoided by creditors only upon the idea that 
the instrument creating the condition should hâve been and was not 
recorded within three months after the property came into the state, 
subjectto the condition; and on that ground only by judgment cred- 
itors without notice, with or without an exécution lien, whose claims 
were contracted or judgments obtained after the conditional sale was 
made and the property came into the state and into the possession 
of the bànkrupt subject to the condition. 

2. Does the trustée in bankruptcy, under the Amendment of June 
25, 1910, acquire the right of such creditors to complain of the 
want of record? It is clear that he could not hâve done so prior to 
the amendment. York Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. 
Ct. 481, 50 X. Éd. 782; Crucible Steel Co. v. Holt, 174 Fed. 127, 98 
C. C. A. 101, affirmed 224 U. S. 262, 32 Sup. Ct. 414, 56 U Ed. 756. 
The language of the amendment is: 
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"SnA such trustées, as to ail property In the eustody or comlng Into the 
custody of the bankruptcy court, shall be deemed vested wltli ail the rlghts, 
remédies and powers of a créditer holding a lien by légal or équitable pro- 
ceedings thereon." 

One of the purposes of the amendment was to confer on trustées 
in bankruptcy the same right to avoid secret unrecorded liens as the 
creditors would hâve had under the state laws, had net the bank- 
ruptcy intervened and the exercise of which they are deprived of by 
the bankruptcy proceeding. The rights of creditors to avoid unre- 
corded Hens, which the bankruptcy act confers on trustées, are to be 
determined by the laws of the particular state requiring the record. 
The act was intended to give to the trustée the rights, remédies, and 
powers of each and ail classes of creditors who are clothed by the 
recording statutes of the states, as construed by their courts, with 
the right to avoid such secret and unrecorded liens or conveyances. 
The laws of Alabama andl the amendment of June 25, 1910, to the 
Bankruptcy Act détermine the right of this trustée to set aside this 
conditional sale for want of record. If a creditor holding a lien by 
légal or équitable proceedings on the wagons had the right under the 
laws of Alabama to avoid the condition, then the trustée, being by 
the amendment to the Bankruptcy Act vested with the rights, rem- 
édies, andl powers of such a creditor, has the same right to avoid the 
condition. 

The Alabama statute confers on ail subséquent judgment creditors 
without notice the right to avoid an unrecorded conditional sale. A 
creditor with a lien by exécution is a judgment creditor under the 
Alabama recording act, and is also a creditor holding a lien by légal 
proceedings under the Bankruptcy Act, and would therefore be en- 
titled to avoid the condition of an unrecorded conditional sale contract 
under the state statutes. There were subséquent creditors at the time 
of the filing of the pétition in this case, whom the trustée represents. 
They are presumed to hâve had no actual notice of the unrecorded 
condition, in the absence of évidence to the contrary ; the burden be- 
ing on the petitioner to show such notice. The trustée by the express 
language of the Bankruptcy Act has the potential rights in this re- 
spect of a creditor holding a lien by légal proceedings. It is not nec- 
essary to his right that there should, in fact, hâve been such lien 
creditors when the pétition was filed. 

This is the construction put upon the amendment by most of the 
District Courts which hâve passed upon it. The Suprême Court has 
not as yet construed the amendment, so far as I hâve been able to 
ascertain. The only District Court which has given the amendment 
a différent interprétation is that of the Western District of Kentucky 
in the case of In re Lausman (D. C.) 183 Fed. 647. The District 
Court of the Eastern District of Kentucky, however, has taken a con- 
trary view of the amendment in Re Kreuger, 199 Fed. 367. In re 
Hartdagen (D. C.) 26 Am. Bankr. Rep. 532, 189 Fed. 546; In re 
Franklin Lumber Co. (D. C.) 26 Am. Bankr. Rep. 37, 187 Fed. 281 ; 
In re Gehris-Herbine Co. (D. C.) 26 Am. Bankr. Rep. 470, 188 Fed. 
502; In re Geiver (D. C.) 193 Fed. 128; In re Nelson (D. C.) 27 Am. 



340 198 FEDERAL EEPORÏEU 

Bankr. Rep. 272, 191 Fed. 233; In re Waite-Robbins Motor Co. 
(D. C.) 192 Fed. 47 ; In re Willianisburg Knitting Co. (D. C.) 27 
Am. Bankr. Rep. 178, 190 Fed. 871; In re Bazemore (D. C.) 26 
Am. Bankr. Rep. 494, 189 Fed. 236 ; In re Calhoun Supply Co. (D. 
C.) 26 Am. Bankr. Rep. 528, 189 Fed. 537. 

It is contended by petitioner that the necessity for complying with 
the provision of the Alabama Code, requiring the record of condi- 
tional sale contracts within three months after the property subject 
to the condition is brought into the state, was dispensed with in this 
case by the intervention of bankruptcy before the expiration of the 
three months. This question is ruled by the case of Winston v. 
Hodges, 102 Ala. 304, 309, 15 South. 528, 529. In that case the 
Suprême Court of Alabama said: 

"The évidence on tlie question of notice is by ttie plaintlff, Hodges, wlio 
testifled tliat àe gave the plaintiff in exécution personal notice of hls pur- 
chase from James G. Coleman, 'a week after, but inside of 2 week«.' from 
the date of bis deed from Coleman. The judgment was rendered three days 
subséquent to the exécution of the deed, and 'inside of 2 weeks' is less than 
30 days. Section 1810 of the Code déclares that 'conveyances of uncondi- 
tional estâtes * * * are void as to purchasers for a valuable considéra- 
tion, mortgagees and Judgment creditors, having no notice thereof, unlesa 
recorded within SO days from their date.' The judgment was rendered be- 
fore notice, but within less time than 30 days. It is argued that the pur- 
pose of registration is to give notice, and aetual notice is always at least 
the équivalent of constructive notice by registration. The conclusion de- 
duced therefrom is that, as registration of the conveyance within 30 days 
from its date under the statute would render it superlor to any rights of 
purchasers, mortgagees, and judgment creditors acquired at any time during 
the 30 days before registration, so personal notice given at any time during 
the 30 days allowed for registration would relate back and hâve the same 
effect as registration. We do not think the statute, in terms or in splrit, 
admits of this construction. If John G. Winston & Co., on the 23d day of 
February, Instead of obtaining a judgment, had purchased the land from 
James G. Coleman, and pald him the purchase money, and received a deed 
to the land, Personal notice by Hodges of his prior purchase subsequently 
given to John G. Winston & Co., although within the 30 days, would not 
invalidate to their purchase. The statute expressly provides that convey- 
ances not recorded are void as to purchasers for a valuable considération, 
unless recorded within 30 days. Judgment creditors with or wlthout a lien 
by the terms of the statute stand on the same footing as purchasers for a 
valuable considération. This construction better accords with Justice, as 
in harmoiiy with the spirit of our previous décisions, and we believe to he 
the express purpose of the Législature. De Vendell v. Hamilton, 27 Ala. 
156, supra ; Tutwiler v. Montgomery, 73 Ala. 263 ; Wood v. Lake, 62 Ala. 
489 ; Watt V. Parsons, 73 Ala. 202 ; Chadwick v. Carson, 78 Ala. 116. The 
trial court held differently, and tn this respect erred." 

It seems quite clear that, if aetual notice to the judgment creditor 
of the unrecordedi conveyance within the 30 days given for record 
wduld not dispense with the necessity of recording the conveyance, 
after such aetual notice was given and within the 30 days, the interven- 
tion of bankruptcy during the period given the vendor for recording 
the conditional sale contract would not excuse its failure to record 
during the required period. Aetual notice would seem to displace, as 
to the person having such notice, the necessity for complying with a 
recording statute, the effect of which àt most would be to give con- 
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structive notice of the same fact to the person having actual notice. 
The Suprême Court of Alabama, construing its own statute, has held 
otherwise upon the ground that the statute expressly provides that 
conveyances not recorded are void as to purchasers for a valuable 
considération unless recorded within 30 days. The same reasoning 
would avoid conditional sales of property which is out of the 
State, unless they are recorded within 3 months after the prop- 
erty subject to the condition is brought into the state. If the 
statute is so exigent as to require the recording within the statutory 
period as to one who has actual notice, even after he has received 
such notice, it is clear that it would also require record within the 
required period, though bankruptcy intervened before its expiration. 

The practical necessity for record is equally hard to discover in 
each case. The only justification for enforcing the requirement in 
either case is in the literal language of the statute, which admits of 
no exceptions and is to be strictly followed. The Alabama court held 
that the actual notice given to the judgment creditor would not relate 
back, though given within the 30 days, unless the conveyance was al- 
so reaorded within that time. So the intervention of bankruptcy can- 
not relate back to the time the property subject to the condition came 
into the state, so as to eut ofï the rights of creditors who may hâve 
extended crédit on the f aith of the bankrupt's apparent ownership of 
the property between its delivery to the bankrupt and the filing of the 
pétition in bankruptcy. Ail the cases relied on by petitioner are cases 
in which the instrument was in fact recorded zmthin the statutory pe- 
riod, though after rights adverse to the instrument had accrued. The 
court in each case emphasizes this fact. In such cases the recording 
of the instrument relates back to the date of its exécution by the terms 
of the statute. Johnson v. Hughes, 89 Ala. 588, 8 South. 147 ; Bran- 
don Printing Co. v. Bostick, 126 Ala. 247, 28 South. 705. On the 
contrary, when there has been no record within the statutory time, 
the Suprême Court of Alabama, construing the language of the stat- 
ute, has expressly decided that there is no relation back, that the stat- 
ute makes no exception to the requirement, and the court cannot do 
so. The fédéral court will follovv the construction placed on the Ala- 
bama statute by the court of last resort of that state. 

For the reasons given, the pétition to reclaim is denied, at the costs 
of the petitioner. 



DE NOBILI V. SCANDA. 

(District Court, W. D. Peiinsylvanla. July 6, 1912.) 

No. 33. 

Trade-Marks and Tbade-Names (§ 84*) — Validity of Tbade-Marks — Non- 

EESIDENT ALIBNS UNFAIR COMPETITION. 

Complalnaiits, who were ail cltlzens and résidents of Italy, as part- 
ners, established a cigar factory in the United States, adopting a label 
for their boxes and also a trade-uiark, which they registered under Act 
Feb. 20, 1905, e. 592, §§ 1, 2, 33 Stat. 724 (U. S. Comp. St. Supp. 1911, 



•For otiier cases see aame topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r ladeita» 
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p. 1459). The label was printed almost entlrely In Italian, and did not 
show whére the cigars were made; but a eut of a building thereon 
showed a sign in Bnglish giving the flrm name of complainants, witli 
the words "Italian Cigar JVIanufacturers." Held, that complainants were 
not entitled to the protection of a court of equity against infringement 
of their trade-mark or unfair compétition by simulation of their label 
by a citizen of the United States, first, because, the manufacture of 
tobaceo being a government monopoly in Italy, neither complainants nor 
an American citizen could seeure a similar trade-mark in that country, 
whlch was essential to a valid registration of their trade-mark under the 
statute ; second, because their label was calculated to deceive purchasers 
into the belief that their cigars were made in Italy ; third, because upon 
the building shown in the eut on the label there were two Italian flags, 
which, under section 5 (b) of the statute would render it inéligible to 
registration as a trade-mark, and, as evidenced by such provision, con- 
trary to the publie pplicy of the United States. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 93, 97 ; Dec. Dig. § 84.* 

Unfair compétition In use of trade-marks and trade-names, see notes 
to Scheuer v. Muller, 20 C. O. A. 165; Lare v. Harper & Bros., 30 C. 
C. A. 376.] 

In Equity. Suit by Prospère De Nobili, on his own behalf and on 
behalf of others, against Joseph S. Scanda. On final hearing. De- 
cree for défendant. 

Stonecipher & Ralston, of Pittsburgh, Pa., for plaintiff. 
A. H. Wanner, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. This matter cornes before the court for final 
hearing. The bill is filed by Prospero De Nobili, for himself and about 
40 others, who are not named, who are engaged as partners under the 
name and style of Prospero De Nobili & Co. in the manufacture of 
cigars and tobaceo, to restrain the défendant, Joseph S. Scanda, who 
is also engaged in the manufacture of cigars, from using à trade- 
mark, labels, packages, and boxes like those of the plaintiffs. The évi- 
dence discloses the foUowing facts: 

The plaintiff and his associâtes are ail résidents of Italy and citi- 
zens of that foreign country. Near the close of 1906, or early in 
1907, they began the manufacture of cigars at Long Island City in 
the State of New York. They adopted a trade-mark and duly regis- 
tered the same in the United States Patent Office on January 18, 1907. 
That trade-mark consists of a circle having inclosed therein the ini- 
tiais of the firm and having upon its outer circumference, immediately 
above the initiais, the Roman symbol of the wolf suckling Romulus 
and Remus. The said trade-mark appears upon the plaintiffs' label, 
which label is intended to be applied so that the trade-mark will ap- 
pear at the end of the plaintiffs' box of cigars. The défendant uses 
upon his label a design différent from the trade-mark of the plaintiff 
in some respects. Instead of a circle, the défendant uses a diamond- 
shaped parallelogram, within which are the defendant's initiais and up- 
on which is the Roman symbol of the wolf and children. Thèse devices 
are by no means the important features of the labels used by the 
parties. 

•For other cases see same t(fpic & i numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The distinction pointed ont in thèse designs is, however, one of the 
most noticeable différences between the labels of the plaintiff and that 
of the défendant. The label adopted by the plaintiff is straw-colored, 
upon which appear designs and printing in the making of which five 
or more différent colors are used. To one not accustomed to careful 
discrimination, the label of the défendant would be mistaken for that 
of the plaintiff. A mistake might be made in the purchase of the de- 
fendant's cigars for those of the plaintiff, not only f rom the similarity 
of the labels, but from the marked similarity of the boxes upon which 
the labels are respectively placed, and also from the fact that the 
cigars inside of the boxes are packed in the same vvay. 

From ail the évidence the conclusion must be found that the de- 
fendant, who had been in the business of manufacturing cigars for 
a number of years, first used the label now placed by him upon his 
cigars after the plaintiff had begun to place his cigars upon the market. 
The défendant is not sufficiently clear in his testimony as to the time 
of the adoption of the designs, labels, and boxes used by him to even 
raise a doubt in the mind of the court that he has sought by unfair 
means to avail himself of the growing demand for the plaintiff's cigars 
by simulation intended to lead consumers to the belief that his cigars 
were the same as the plaintiff's. If there were nothing else in the 
case, the plaintiff would be entitled to a decree and an injunction as 
prayed for. 

It appears, however, that while the plaintiff is claiming that the de- 
fendant is deceiving the public, he himself may not be wholly free 
from a similar charge. That portion of plaintiff's label which is placed 
upon the top of the boxes containing cigars, so far as it a]ipears with- 
out a most careful examination, is ail in Italian. The only portion 
which does not appear to be in Italian is upon one of two signs on the 
red building inclosed within an ellipse. On that sign appears: 
Prospère De Nobill & Co., Itallau Cixar Slamifattiuers. 

Upon the other sign upon said building appears: 

Prospère De NoblU & Co., Manifattura di Sigarl Italiana. 

Above the ellipse appears: 

100 
Prospero De Nobill & Co., Manifattura dl Slgari & Tabacco. 

And below the ellipse: 

Pierce Ave. and Hamîlton St., L. I. C. 

Sigari a foggia Napoletanl. 

Cento. 

There is another label in litigation in this case like the one just 
above described, differing, however, from that one in that the word 
"Toscani" appears on it in place of "Napoletani." The Toscani and 
Napoletani are names given to certain shapes of cigars, and the labels 
are used with respect to the différent shapes as the case may be. 

At the time thèse labels were first used by the plaintiff there ap- 
peared upon the building an American flag, and as well, also, on either 



344 198 FEDERAL REPORTER 

,skle of the American flag, an Italian flag. But for some years past 
the American flag has been blotted out, so that there appears to be 
a flag of deep blue or black only. The Italian flags still remain. There 
is nothing upon the upper part of the label, or the side of the label, 
or on the box, to indicate the place of manufacture of the cigars. On 
the upper part of the box there is, of course, the factory notice re- 
quired by the act of Congress, upon which appears the statement that 
the cigars are from factory No. 409, First district, New York. It is 
true the words 'Tierce Ave. and Hamilton St., L,. I. C," when ex- 
plained by the testimony, are the English names of streets in America, 
with an abbreviation of the city in which the streets are located. But 
an ordinary consumer of a cheap cigar, such as are sold by both parties 
to this suit, would not hâve anything to show that the cigars were 
not made in Italy, unless he turned the box upside down. The cigars 
sel] at retail at two cents apiece, and therefore would be consumed 
by a man of limited means and intelligence. The plaintiiï explains that 
his use of the term "Italian Cigars" is not intended to convey the im- 
pression that the cigars are made in Italy, or that they are made of 
Italian tobaeco. The tobacco, according to the évidence, is grown in 
Kentucky. The cigars, he says, are made according to the Italian 
process. One of the witnesses states that they used the name "Italian 
Cigars" to distinguish their cigars from Havana cigars and American 
cigars. It appears, also, that the government of Italy has an exclusive 
monopoly of tobacco and the tobacco industry in Italy and that there 
is some tobacco raised in Italy. Plaintiff does not disclose what the 
Italian process is in détail, but asserts that he is manufacturing his 
cigars according to the process used by the Italian government. He 
is doing in this country, therefore, what American citizens cannot do 
in Italy. 

Plaintiff insists that none of his consumers can be misled by his 
label, because his cigars are intended for the Italians living in this 
country, are consumed in this country by Italians alone, and that ail 
Italians know that Kentucky tobacco is used by the Italian government 
in the manufacture of cigars, and that there are no cigars exported 
from Italy to this country. I am satisfied that the plaintiff should 
not be permitted to maintain this action. We hâve the fact herein- 
above mentioned as to the citizenship and résidence of the plaintiff 
and his associâtes. While résidents of Italy, where they cannot carry 
on the business they are now engaged in, they establish a factory in 
this country to cater to a particular class of people, and mark their 
wares in such a way as to deceive purchasers, who may or may not 
be of the class intended by them as the consumers of their product. 

In 1881 Congress passed an act (Act March 3, 1881, c. 138, 21 
Stat. 502 [U. S. Comp. St. 1901, p. 3401]) to authorize the registration 
of trade-marks, to protect the same, which extended only to owners 
of trade-marks who were domiciled in the United States, "or located 
in any foreign country or tribes, which by treaty, convention or law 
afford similar privilèges to the citizens of the United States." On 
June 1, 1882, the trade-mark déclaration with Italy was signed, where- 
in it was recited that the contracting parties, "wishing to provide for 
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the reciprocal protection of the marks for manufacture and trade, 
hâve agreed as follows : The citizens of each of the high contracting 
parties shall enjoy in the dominions and possessions of the other the 
same rights as belong to native citizens, or as are now granted or 
may hereafter be granted to the subjects or citizens of the most 
favored nation in everything relating to property in trade marks and 
trade labels." Act Feb. 20, 1905, c. 592, 33 Stat. at Large, 724 (U. 
S. Comp. St. Supp. 1911, p. 1459), authorizing the registration of 
trade-marks, contains provisions similar to those found in the act of 
1881, supra. This is observed in section 1 of said act. In section 4, 
which relates to the rights of foreign registrants, there is provision 
for the registration of trade-marks in this country by persons who 
hâve previously "filed in any foreign country, which by treaty, con- 
vention or law afïords similar privilèges to citizens or the United 
States." Indeed, in ail the acts of Congress on the subject, since the 
act of 1881, it seems that résidents of foreign countries should hâve 
the right of protection for their trade-marks in the United States 
only where citizens of the United States could hâve protection for 
their trade-marks in the countries in which they were respectively 
citizens and résidents. 

In view, therefore, of the évidence in this case and of the législation 
upon the subject, there seems to be no equity on the part of the 
iplaintiff and his associâtes, citizens and résidents as they are of Italy, 
to cause this court to restrain the défendant, who is a citizen of the 
United States, from the use of plaintiff's trade-mark. Nor does the 
lack of equity relate to the trade-mark alone, but also to the label upon 
which it is used, for the rights of a manufacturer to the enjoyment of 
both are the same. The définitions of a trade-mark are collectedl in 
section 2 of Hopkins on Trade-Marks, note 3. The author of that 
work, however, has taken the several décisions and therefrom gives the 
following définition: 

"A trade-mark is a distlnctive name, word, mark, emblem, design, symbol 
or device used in lawful commerce to indicate or autbentlcate the source 
from which has come, or through which has passed, the chattel upon or 
to which it is applied or flxed." 

A label is usually much broader in its information than a mère 
trade-mark; but a label, to be the subject of litigation in a case of 
unfair compétition or trade must "indicate or authenticate the source 
.from which has come, or through which has passed, the chattel upon 
or to which it is applied or fixed." 

There is another phase of this question, arising from the use of 
the flags upon the red building contained within the oval upon the 
label. The act of February 20, 1905, authorizing the registration of 
trade-marks, in section 5, provides: 

"That no mark by which the goods of the owner of the mark may be dls- 
tinguished from other goods of the same class shall be refused registration 
as a trade-mark * * * unless such mark * * * (b) consists of or 
comprises the flag or coat of arms or other Insignia of the United States, 
or any simulation thereof, or of any state or municipality, or of any for- 
eign nation," witli other provisions not necessary to be considered. 
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That provision appears again in the act of 1907 (34 Stat. at Large, 
1251), and is the law to-day, as it was before the trade-mark and 
label of the plaintiff was devised and used. 

It has been seen that there were originally on the plaintiff's label 
a flag of the United States and two flags of Italy, or simulations 
thereof, on either side, and that since the oblitération of the flags of 
the United States, as above stated, there still remain the two flags of 
Italy. It is true, they are small as compared with the other features 
of the label; but it cannot be said that the label does not comprise 
those Italian flags. Lexicographers state that the word "comprise" 
means "embrace" or "include." Under the law, therefore, the design 
of the label could not be registered as a trade-mark, because it com- 
prises a flag of a foreign nation. If it could not be registered as a 
trade-mark for that reason, we see no reason why it should be pro- 
tected as a label. The policy of the law, as indicated by the statutes 
above mentioned, recognizes the impropriety of using the flags of 
nations upon advertising matter, and the court is of the opinion that 
the policy of the law ought to be considered in this case as having 
more or less weight against any equity in favor of the plaintiff which 
may exist by reason of other considérations. Again, a wholly foreign 
label upon goods manufactured in America from American natural 
products ought not to be encouraged in this country. It is true the 
plaintiff says that his goods are intended for the Italians in this 
country, and that the consumers will not be deceived; but a manu- 
facturer of American goods is not entitled to protection in a court 
of equity for a label which would deceive any portion of the popula- 
tion of the United States. This is not a country made up of ItalianS 
and of people from other nations, but is composed of American people 
using the English language. To encourage home manufacturers for 
the people of one alone of the nationalities represented in the United 
States should not be required of a court of equity. Nothing should 
be encouraged which tends to foster divers national distinctions among 
those intending to become a part of the whole body of the people. 

The conclusion, therefore, is that in spite of the unfair compétition 
on the part of the défendant in the similarity of the trade-marks, 
labels, and packages, the plaintiff, for the reasons stated, has no stand- 
ing in this court for the relief demanded, The bill must be dismissed, 
at his costs. 



THE CAPE CHARLES. 

(District Court, E. D. North Carolina. July 6, 1912.) 

No. 66. 

1. Cabmers (? 4*) — .Distinction Between Common and Pbivate Cabrieb. 

A "common carrier" is one wlio openly professes to carry for hlre the 

goods of ail who cboose to employ hlm, and whose duty it Is to carry 

for ail who comply with the terms as to freigUt, etc. ; while a "private 

•For other cases see same topic & i nxjmbeb In Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes . 
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carrier" Is one who, without belng engaged in the business generally, 
nndertakes to carry goods for hlre In a particular case. 
[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1 ; Dec. I)lg. 1 4.» 
For otlier définitions, see Words and Plirases, voi. 2, pp. 1313-1319; 
vol. 8, p. 7607. 

Wlio are common carriers o( goods, see note to Wade v. Lutcher & 
Moore Cypress Lumber Co., 20 C. G. A. 521.] 

2. Shipping (§ 120*) — Pbivatœ Cabeif.r— Liabiliit fob Injuet to Caego— 
act of god. 

Claimant undertoolt as a private carrier to carry for libelant on liis 
scliooner a quantity of corn, and hay and straw in baies, to be delivered 
at varions life-saving stations on tiie coast of Nortli Carollua. ïhe time 
was vi^inter, and libelant understood tbat the hay was to be carried on 
the deck and covered with canvas. Claimant signed receipts or bills 
of lading on printed forma containing conditions wbich, inter alla, ex- 
empted him from liability for loss or damage caused by act of God. 
While in the sound the schooner encountered a heavy snowstorm, wlth 
wind which blew the snow under the canvas, and although the canvas 
was kept down as well as possible, and the snow brushed oËf after the 
storui, the hay was damaged. Held, that the damage was due to act 
of God, and not to any négligence of claimant which rendered him liable 
under his contract. 

[Ed. Note.— For other cases, see Shiprjing, Cent Dig. §| 225, 226, 440- 
448, 466; Dec. Dig. § 120.*] 

In Admiralty. Suit by Aydlett Bros, against the schooner Cape 
Charles ; D. B. Silverthorne, claimant and cross-libelant. Decree for 
cross-libelant. 

E. F. Aydlett, of Elizabeth City, N. C, for libelants. 
Thos. J. Markham, of Elizabeth City, N. C, for libelee. ^ 

CONNOR, District Judge. The testimony tends to establisH the 
following facts: On December 11, 1911, libelants delivered to D. 
B. Silverthorne, captain and owner of the schooner Cape Charles, 
at Elizabeth City, N. C, the hay and straw, in baies, and corn, in 
sacks, described in the libel, pursuant to an agreement on his part 
to carry and deliver, in stipulated quantities, to différent life-saving 
stations along the coast of North Carolina — ail of which is set forth 
in the libel. The libelants aver that the schooner is a common car- 
rier, engaged in carrying freight for libelants from Elizabeth City 
to Cape Hatteras and other Ufe-saving stations along the coast of 
North Carolina. Libelee dénies that said schooner is a common 
carrier, and avers that her owner made a spécial contract of carriage 
with libelants, whereby, for a stipulated sum, he agreed to carry 
and deliver the hay, straw, and corn — he to exercise ordinary care 
in the performance of the contract. 

There is some controversy in respect to the condition of the hay 
at the time it was placed on the deck of the schooner. I find that 
it was in good condition, having been inspected and accepted by the 
inspector of the government. I find that it was known to libelants 
that the hay was to be placed upon the deck of the schooner and 
protected by being covered with canvas. At the time of receiving 

•For other cases Bee same topic & § mdmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the hay Capt. Silverthorne signed certain papers, which libelants in- 
sist are bills of lading. After delivering a portion of the hay and 
corn at several stations, the schooner went to her home at Aurora, 
where she remained until the last of December or Ist of January. 
While passing from Beaufort to Core Bank Station, being on the 
route to the places of delivery, the schooner encountered a severe 
snowstorm. The hay was covered witli canvas, but the winds blevy 
the snow under portions of the canvas, causing, when melted, dam- 
age thereto. 

The only évidence on this point is that of Silverthorne and Bryan 
Rose, his employé on the boat. The former says that he went from 
Morehead to Core Bank Station, and, while in the sound was struck 
by a snowstorm. 

"The hay was protected the best I could. I covered it up three différent 
times while the storm was on. The wind would get under the canvas aud 
blow it off. We would get up and put it back. We kept it down the best 
we could. ïhe snow would blow under the canvas and blow on the hay. 
As soon as the snowstorm was over we uncovered the hay and raked the 
snow ail off — ail we could get off. The snowstorm commenced one after- 
noon and lasted through half the next day. We were in the open sound." 

Rose said : 

"We covered it up three tlmes during one night. Wlnd was right smart 
and heavy. We were in Core Sound. After the storm was over we brushed 
it off.' The snow went in on the hay." 

Silverthorne went to the différent stations, as directed; but the 
persons in charge of the stations refused to receive a part of the hay 
because it was damaged by reason of having been wet. The schooner 
was carried to Aurora, her home, with the hay, and libelants notified 
by Silverthorne that he would bring it back to Elizabeth City, if the 
freight was paid, or, if so directed, ship by rail. To this proposition 
they replied : 

"We, of course, expect you to make good whàt damaged stuff you hâve 
on board. You remember we delivered it to you in good condition, and 
you were to cover with canvas and deliver same. We hâve been informed 
that you hâve not used canvas on same." 

Silverthorne thereupon stored and later sold the hay at public auc- 
tion, and holds the proceeds on account of balance due on freight. 
Twenty-five dollars was paid on account of freight at the time the 
hay was delivered. 

Libelants contend that the schooner was a common carrier at the 
time of making the contract of carriage. This is denied. The évi- 
dence, in this respect, is meager and unsatisfactory. There is noth- 
ing in the testimony indicating in what capacity, or for what purpose, 
she was employed by her owner, or why she was at Elizabeth City. 
Mr. Aydlett simply says that he made a contract with him to take 
forage to the life-saving stations at a stipulated freight. It does not 
appear that they had, at any former time, employed her, or that her 
owner hstd sought such employment from libelants or others. Mr. 
Aydlett was asked the questions : 

"You had shipped hay before, hadn't you? Ans. Yes. And slnceî Ans.. 
Yes, sir." 
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Thèse questions, however, were asked in regard to his knowledge 
as to the manner in which the hay was to be loaded and protected. 
Capt. Silverthorne says that his home is at Aurora; that he is a 
sailor — has been for 18 years ; that he knows the waters of the Albe- 
marle Sound and its tributaries ; that he has carried cargoes of almost 
ail kinds. 

[1] The distinction which marks a cOmmon from private carrier is 
clearly defined. A common carrier is one who openly professes to 
carry for hire the goods of ail such persons as may choose to em- 
ploy him. Redman's Law of Railway Carriers (2d Ed., 1880) 1. 
In some cases it is said that the test whether one cornes within the 
définition of a common carrier is whether he holds himself out to 
carry goods for every one who applies to him. Simpson, C. J., says : 

"The true test of the character of the party, as to the fact whether he 
is a common carrier or not, is his légal duty and obligation with référence 
to transportation. Is it optional with him whether he will or will not 
carry for ail? If it is his légal duty to carry for ail alike who comply 
with the terms as to freight, etc., then he is a common carrier, and is 
subject to ail those strlngent rules which, for wise ends, hâve long since 
been adopted and uniformly enforced, both in England and in ail the states, 
upon common carriers." Piedmont Mfg. Co. v. Columbia, etc., li. R. Co., 
19 S. C. 353 ; 16 Am. & Eng. R. R. Cas. 194. 

"A private carrier is one who, without being engaged in such business as 
a public employment, undertakes to deliver goods in a particular case for 
hire or reward." Pennewill v. Cullen, 5 Har. (Del.) 238. 

"One who is the owner of a vessel, and who is especially employed to 
transport a cargo of grain, is not a public carrier, but only a private carrier 
for hire." Allen v. Sackrider, 37 N. Y. 341 ; Bennett v. Filyaw, 1 Fia. 403 ; 
6 Am. & Eng. Ene. 242. 

[2] I am of the opinion that, upon the testimony in this case, the 
schooner Cape Charles was a private carrier for hire, and that the ex- 
tent of its liabiHty for the injury sustained by the hay is fixed by 
terms of the contract, and not by the principles and rules of the com- 
mon law. It appears that Silverthorne, at the time the goods were 
delivered and placed upon the deck of the boat, signed several printed 
forms of bills of lading used by the Norfolk Southern Railway Com- 
pany. The name of the railway company was written over in pencil 
with the words "Schooner Cape Charles." The printed portion of 
the bill of lading acknowledged the receipt of property written in as 
the hay and corn. The printed portion contained the usnal provi- 
sions of the "Standard Form Straight Bill of Lading." They are 
signed by "D. B. Silverthorne." On the back is printed, among 
other "conditions," the following: 

"No carrier or party in possession of any of the property herein described 
shall be liable for any loss thereof or damage thereto or delay caused by 
the act of God, the public enemy," etc. 

This limitation of liability is, of course, valid without regard to the 
character of the carrier. Silverthorne, who is evidently a man of 
little éducation, says that he cannot read and did not know that the 
papers to which he attached his name were bills of lading — thought 
that it was a simple receipt for the goods. While I do not think 
it very material, I incline to the opinion that his statement, in this 
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regard, îs true, without attributing any improper conduct to the 
libelants. Assuming that the limitation, in respect to liability, is 
valid, the question arises whether the injury to the hay was caused 
by the act of God, or by the négligence of Silverthorne. It will be 
noted that the manner of loading the schooner— that is, the part of 
the beat upon which the hay was deposited to be carried — was known 
to the libelants. They saw the loading, by their agents, on the deck. 
It will be further noted that libelants knew that the hay was to be 
protected from the weather by the use of canvas. They were also 
familiar with the route to be taken and the waters over which the 
hay was to be carried to the points of destination. No fault can, 
therefore, be imputed by reason of the placing the hay on the deck 
of the schooner, nor for using canvas for its protection. 

It is conceded by counsel that the hay was not injured prior to the 
time that the boat left Aurora, after the Christmas holidays— that is, 
about the Ist of January, 1912. The case is thus brought within a 
narrow compass in respect to the time, place, and manner of the in- 
jury. It was between Beaufort and Core Bank Station — while on 
the Sound — and by reason of the schooner encountering a severe 
snowstorm, lasting a part of two days and one night. The wind blew 
the snow under the canvas, and, notwithstanding the efforts of the 
owner and his employé, wet the hay. This is ail without controversy. 
That a snowstorm, with wind, etc., is an act of God, both in con- 
templation of law and the proper interprétation of the contract, is 
manifest. In Ballentine v. North Mo. R. R. Ce, 40 Mo. 491, 93 Am. 
Dec. 31^ it wàs held that, where a carrier was delayed by a snow- 
storm, he was not responsible. The storm was the act of God. So 
of the freezing of a canal. 1 Am. & Eng. Enc. 499. 

The sole question remains : Was the snowstorm, with the accom- 
panying wind, the proximate cause of the injury; or did the libelee 
carry the burden to anticipate and make provision to protect the hay 
from the efïect of such a storm. I think it clear that, in view of 
knowledge on the part of the libelee the contract of carriage involved 
the necessity for passing through the Sound, the duty was imposed to 
make such provision for the protection of the hay against the usual 
and natural danger which a storm involved which a reasonably pru- 
dent man, under similar circumstances, would make, andi in doing so 
he should hâve kept in mind the season during which the voyage 
would be made — that it was midwinter. The measure of duty, in this 
respect, is laid down by the Suprême Court in Railroad Co. v. Reeves, 
10 Wall. 176, 191 (19 L. Ed. 909) : 

"AVhen the carrier diseovered himself In péril by inévitable accident, tlie 
law requires of him ordinary care, slilll, and toresight, which it deflnes to 
be the common prudence wliich nien of business and heads of familles usually 
exhlbit in matters that are interesting to them." 

Tested by this standard, I am unable to fînd that the owner of the 
schooner was guilty of négligence. The place on the boat and the 
means of protection from damage to the hay were known and assented 
to by libelants. They must be read into the contract of carriage as 
fixing the measure and standard of duty in those respects. The im- 
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contradicted évidence shows that the carrier provided the canvas and. 
I think, made such use of it as, under the circumstances, his con-» 
tractual obligation required. A severe snowstorm, with high wind^ 
raging during a part of two days and ail night — ^the schooner in th^ 
Sound — it would seem imposed no higher duty than the efforts mada 
to prevent the . snow being blown under the canvas and upon the 
hay. The duty to remove the snow, as far as possible, was met. Com- 
mon expérience teaches that the pénétration of snow driven by the 
wind is exceedingly difficult to prevent. 

Upon considering the entire évidence, I am unable to fix any action- 
able négligence upon the owner of the schooner. This conclusion is 
not affected by the question as to the burden of proof to show négli- 
gence. It is held in Railroad v. Reeves, supra, that it is upon the 
libelant. No complaint is made of the manner in which the hay was 
disposed of, or the sum received therefor. The libelee is, of course, 
liable for the saclc of corn andi baie of straw short. No allowance 
for demurrage will be allowed. A decree will be drawn for libelee 
for the balance of freight, after dieducting the proceeds of the sale 
of the hay and the value of the corn and straw which were not de- 
livered. 

Neither party will recover for witnesses attending upon the hearing. 
The balance of the cost will be taxed against the libelants. 



BEAR GDLOH PliACER MINING CO. v. WALSH. 

In re KIMBERLY-MONTANA GOLD MINING CO. 

(District Court, D. Montana. August 16, 1912.) 

No. 178. 

1. BANKEUPTOT (I 210») — JUEISDICTION OF Banketjptct Coubt— Advebsb 

Claims to Peopertt. 

A court of bankruptcy has ancillary and exclusive jurisdlction to hear 
and détermine ail adverse claims to property in the possession of a 
trustée in bankruptcy as a part of the assets of the estate which he is 
administerlng, but not to détermine conflicting claims to a water rlght 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 321-323; 
Dec. Dig. § 210.» 

Jurisdiction of fédéral courts In suits relatlng to bankruptcy, see note 
to Balley' v. Mosher, 11 C. C. A. 313.] 

2. Bankeuptct (I 212*) — Pétition bt Advebse Claimant— Land Taken bt 

Bankeupt foe a Public Use — Foweb of Coubt to Awabd Damages 
Instead of Pkopeett. 

Under the statutes of Montana, by which property taken for mlning 
and mlUlng ores is for a public use, and may be condemned by an in- 
dlvldual or corporation for such use, where a bankrupt mining company 
had built an electric light and power plant for use in its business on, 
the land of another, and the plant has come Into possession of its 
trustée, on the flling of a pétition by the owner of the land in the bank- 
ruptcy court to recover thg land and the plant thereon, the trustée may 
défend on the ground that the taking was for a public use, and the 
court may permit him to retain the property for the estate, and may 
fix the compensation to be paid petitioner for the land. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. | 236; Dec. 
Dig. § 212.*] 

•For otlier cases see same topic & i numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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S. Eminent Domain (§ 133*) — Takins of Propeetï WithouT Condemnation 
^RuLE or Damages. 

Where property is taken for a public use without condemnation and 
the payment Of compensation, but in good faith and in rellance on ne- 
gotiations or condemnation proceedings then pending, the rule of dam- 
ages is the same as in cases of condemnation before taking, and the 
iniprovements made.thereon are not to be taken Into considération, and 
especially is such the rule where the owner of the land appeals to equity 
for relief. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 358- 
3611/2 ; Dec. Dig. § 133.*] 

In the matter of the Kimberly-Montana Gold Mining Company, 
bankrupt. On pétition by the Bear Gulch Placer Mining Company 
to recover property in possession of M. J. Walsh, trustée. Decree 
for petitioner in part. 

E. C. Day, of Helena, Mont., for complainant. 
Walsh & Nolan, of Helena, Mont., for respondent. 

BOURQUIN, District Judge. This purports to be a suit in equity, 
brought December 6, 1909, in this court sitting in bankruptcy, where- 
in complainant, a citizen of Montana, seeks to establish and quiet its 
title to an electric power and light plant erected, without consent, by 
the above-named bankrupt, a citizen of Arizona, upon one of com- 
plainant's group of placer claims owned in fee, to the land covered 
thereby, and also to a water ditch, ail of which are in defendant's 
possession as assets of the bankrupt's estate. The bill further seeks 
to establish the priority of complainant's right to use the waters of 
a certain Bear creek, over a like right claimed by défendant as an 
asset of said estate. 

Défendant challenged the jurisdiction of the court by demurrer, and, 
the same being overruled, answer and replication were filed, évidence 
submitted before an examiner, and final hearing had. In the main, 
the controversy présents the aspect of a suit to quiet title; the usual 
relief being prayed. 

[1] In so far as the property involved is in possession of défend- 
ant as trustée in bankruptcy and as assets of the estate, the bankruptcy 
court bas ancillary and exclusive jurisdiction, indépendant of statute, 
to hear and détermine ail adverse claims involving title and posses- 
sion or control of the property. AU courts of compétent jurisdic- 
tion, when they bave taken possession of property through their of- 
ficers — sequestrators, receivers, trustées, or other officers — hâve like ju- 
risdiction. They will not permit their possession to be disturbed by 
process of any other court, and in connection vi^ith that possession 
will not permit their own process to be abused. Hence the said ju- 
risdiction to hear and détermine adverse claims to such property. 
Murphy v. John Hoffman Co., 211 U. S. 568, 29 Sup. Ct. 154, 53 L. 
Ed. 327; Krippendorf v. Hyde, 110 U. S. 283, 4 Sup. Ct. 27, 28 L. 
Ed. 145 ; Wiswall v. Sampson, 14 How. (U. S.) 65, 14 E. Ed. 322. 
The proceedings are not to be treated as independent and original, 
for as such the bill could not be maintained to quiet title to property 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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in defendant's possession, but as merély ancillary to the bankruptcy 
proceedings and the bill as merely a pétition therein, asserting and 
seeking détermination of a claim to property in custody of the court. 
Cases cited. 

In such proceedings the bankruptcy court has full jurisdiction to 
render a final judgment or decree binding the parties. There is ju- 
risdiction to détermine complainant's adverse claim to the electric 
plant, the land covered thereby, and the ditch, but none in respect to 
the water rights, in that complainant's water right is not in posses- 
sion of défendant, and so not in custody of the court. A right to 
the use of the waters of a stream is a right to divert the water so 
far as and when necessary for a bénéficiai use. Any number of per- 
sons may be vested with such rights, though aggregating many times 
the flow of the stream. They may or may not ever actually clash in 
user. Those first in time are first in right ; but, when the first ap- 
propriator's needs are served, subséquent appropriators can supply 
their needs in order of time. There is no property or right in water 
until it is diverted. The right itself is incorporeal, and, to the extent 
that it may be possessed, the possession is in the owner thereof. 

Complainant is in possession of its right; défendant is in posses- 
sion of the bankrupt's right. The jurisdiction to détermine priority 
between them is not in the bankruptcy court by virtue of the rule 
aforesaid, nor does the bankruptcy statute confer it. Jurisdiction of 
ail controversies at law and in equity, as distinguished from proceed- 
ings in bankruptcy, were by said statute, when this proceeding was 
initiated!, vested in the Circuit Court (concurrently with state courts), 
save for certain exceptions not material hère. To détermine the 
priority of thèse water rights involves a "controversy in equity" in 
its nature to quiet title, and not a "proceeding in bankruptcy." It is 
an independent matter, to be determined in an original suit, properly 
in the state courts or in the fédéral court if jurisdiction it otherwise 
has. See Bardes v. Bank, 178 U. S. 525, 20 Sup. Ct. 1000, 44 L. 
Ed. 1175; Bankr. Act July 1, 1898, c. 541, §§ 2, 23, 60, 67, 70, 30 
Stat. 545, 546, 552, 553, 562, 564, 565, 566 (U. S. Comp. St. 1901, pp. 
3420, 3431, 3445, 3449, 3451). The bankruptcy court has no jurisdic- 
tion to adjudicate the priority of said water rights, no more than it 
would hâve to quiet complainant's title to any other realty in its pos- 
session, and to whjch the défendant as trustée asserted an adverse 
claim. 

[2] The ditch involved seems in definite and larger part to bave 
been constructed by complainant and leased by the bankrupt. To that 
extent it is the property of complainant. The electric plant and part 
of the attached water pipe are upon land owned in fee by complain- 
ant. To said plant complainant claims title by virtue of the follow- 
ing provision of the laws of Montana, viz., Rev. Codes, § 4572: 

"When a person affixes lils property to the land of another, withsut an 
agreement permltting him to remove It, the thing afflxed, except as provided 
in section 4578, belongs to the owner of the laud, uuless he chooses to re- 
quire the former to remove it." 

198 F.— 23 
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Section 4578 applies to tenant's fixtures. Section 4572 is merely 
declaratory of the common law. The electric plant was erected pend- 
ing condemnation proceedings for its site and for thé ditch right of 
way. The ditch lease being secured, said proceedings were held in 
abeyance. The plant was completed and operated in mining and mill- 
ing ores. Thereafter the proceedings were improvidently dismissed, 
probably by mistake. 

It appears the plant cost about $25,000, is reasonably necessary for 
power and light for mining and milling pnrposes, and its site is more 
necessary therefor than for complainant's placer purposes. The land! 
involved seems unsuited for placer opérations, has no known value 
for its placer contents, and if complainant's placer opérations are re- 
sumed (having been suspended for 24 years, its facilities and appli- 
ances fallen into decay, and most, if not ail, of its ground of promise 
forfeited and patented to others) they will not be materially, if at ail, 
hampered by the location of the plant and pipe line. 

Défendant asserts the bankrupt's right to in effect condemn in thèse 
proceedings, and offers to pay such damages to complainant therefor 
as will be inflicted upon it thereby. Complainant resists. Electric 
power and light plants, mining and milling ores, are "public uses" in 
Montana. Complainant and the bankrupt possess the power of emi- 
nent domain, and both of them intend or claim the site of the plant 
involved for "public use." 

Whether or not the bankrupt's secondary franchise is vendible, and 
the title thereto as "property" passed to the trustée in bankruptcy, 
whether or not the trustée can exercise the power of eminent dbmain 
by virtue of such franchise, or by virtue of being vested with the 
bankrupt's title to said plant designed for a "public use," is not neces- 
sary to décide. But, since individuals in Montana may condemn for 
a "public use," it is clear that, being vested with title to said plant, the 
trustée can assert by way of défense herein, even as the bankrupt 
otherwise could, the right to maintain the plant and its site on pay- 
ment of compensation and damages, for the protection of the estate, 
the creditors, the bankrupt, and the public interest in the use in- 
volved therein. 

Where the pOwer to condemn exists, it should be exercised before, 
but may be exercised after, taking. If taken without condemnation, 
the owner may resort to any appropriate action to vindicate his right 
to the property, and therein the taker may défend, in that the taking 
was for a public use; the owner recovering compensation and dam- 
ages, instead of the property. Complainant resorting to equity to vin- 
dicate his right in the property taken, this court has jurisdiction to 
finally adjudicate the amount of unpaid damages, and to direct that 
the défendant retain the property, provided the damages are paid. S 
Pom. Eq. § 473. 

The court will so decree hère. The évidence is clear that the bank- 
rupt did not erect the plant in willful disregard and défiance of com- 
plainant's right of property, but in reliance upon the tacit permission 
of the local agent of complainant, in contemplation of a subséquent 
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arrangement, which agent, however, had no authority to bind his prin- 
cipal therein, and in reliance upon said condemnation proceedings. 

[3] Where property is taken and improved for public use before 
condemnation and compensation made, not in willful trespass, or ini- 
proper motive, or défiance of the owner's right of property, but in 
good faith, relying on negotiations or condemnation proceedings then 
pending, the rule of damages is the same as in cases of condemnation 
and compensation made before taking, and the improvements so made 
are not to be taken into considieration. Searl v. Lake Co., 133 U. 
S. 553, 10 Sup. Ct. 374, 33 L. Ed. 740. See Chase v. Jemmett, 8 Utah, 
231, 30 Pac. 757, 16 L. R. A. 805, the note, and cases cited. See 
Village, etc., v. Smith, 184 N. Y. 341, 11 N. E. 617, 5 E. R. A. (N. 
S.) 922, and case note, 6 Ann. Cas. 379; 15 Cyc. 763, 995. More 
especially is this the rule when the owner of the land taken subse- 
quently appeals to equity for any relief in connection therewith. "He 
who asks equity must do equity." 

The défendant, amongst other proof, submitted proof of the land 
necessary for the power plant and attached pipe line. The area is 
2.03 acres. There is no évidence of the value, and of the damages, 
if any, to the remainder of complainant's land, save that, in so far 
as values are testified to, it is that at the power house and pipe line 
the land has no value for any purpose, but défendant is willing to 
pay $100 per acre for that taken. Complainant seems to hâve ig- 
nored the issue altogether; its theory apparently being that no such 
issue was involved, and that in any case it was the owner of the im- 
provements and entitled to a decree accordingly. 

Any attempt to estimate the damages, would be merely spéculative, 
and, unless the parties agrée thereon, the court will proceedi to a hear- 
ing upon the question of damages. Either party may request an issue 
framed thereon for submission to a jury. 

Decree accordingly. 



UNITED STATES v. HANKEY. 

(District Court, D. Massachusetts. August 14, 1012.) 

No. 302, Equity. 

Inteenal Revenue (§ 26*) — Wap. Revenue Act— Legaot Taxes— Lien. 

The legacy tax imposed by tbe Revenue Act June 13, 1808, c. 448, § 29, 
30 Stat. 464 (U. S. Comp. St. 1901, p. 2307), on "legacies or disti-ibutlve 
shares arising from Personal property," eonstruing said section in con- 
nection witli section 30, providlng for the collection of such tax, Is not 
a lien upon the real estate of the décèdent. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 74; 
Dec. Dig. § 26.» 

Internai revenue tax on legacies, Inheritanees, and transfers, see note 
to Ward v. Sage, 108 C. C. A. 417.1 

In Equity. Suit by the United States against Louise O. Hankey. 
On demurrer to bill. Sustained. 

>For other cases see same toplc &. § numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Asa p. French, U. S. Atty. 

Blodgett, Jones & Burnham, Douw Ferris, and Reese D. Alsop, 
for défendant. 

COLT, Circuit Judge. The question raised by the demurrer to this 
bill relates to the proper construction of sections 29 and 30 of "An act 
to provide ways and means to meet war expenditures and for other 
purposes," passed June 13, 1898 (30 Stat. 448), as amended by Act 
March 2, 1901, c. 806, 31 Stat. 938 (U. S. Comp. St. 1901, pp. 2307, 
2308, and U. S. Comp. St. Supp. 1909, p. 876). 

Sections 29 and 30 of this act relate to the imposition of a tax on 
legacies and distributive shares of personal property, and the question 
raised by the demurrer is whether Congress intended under the provi- 
sions of thèse sections that this tax should be a lien on the real estate 
of the testator. 

The présent bill is brought to enforce such a lien. 

It appears from the bill that Anthony Hankey died on June 19, 1899, 
leaving personal property to be administered under the provisions of 
his wiU, and that his son, Anthony Hankey, Jr., and Margaret A. Han- 
key, were duly appointed executors. It further appears that under 
the provisions of the will his son was left a legacy exceeding $10,000. 
It further appears that under sections 29 and 30 of the aforesaid act 
a tax was due the United States upon the son's legacy, amounting to 
$638.16, in accordance with the return made by the executors dated 
December 10, 1906, and that a tax of that ampunt was duly assessed 
upon said legacy by the Commissionér of Internai Revenue, and a de- 
mand for payment duly made upon said executors, and that said ex- 
ecutors hâve refused to pay the same, and that said tax has never been 
paid. 

It further appears from the bill that the testator left certain real 
estate situated in the city of Boston, and that under the provisions of 
the will his son became the owner of one undivided half of this prop- 
erty. It further appears that on June 15, 1908, the son conveyed his 
interest in this real estate by quitclaim deed to George F. Brown, and 
that on June 16, 1908, said Brown conveyed said real estate by quit- 
claim deed to Louise O. Hankey, of Philadelphia ; said Louise being 
the wife of the son of the testator. 

The bill further allèges that : 

"The tax or duty levled by said acts upon legacies or distributive shares 
arising from personal property of persons wliose estâtes were subject to said 
tax shall be a lien and charge upon the property of every person who may 
die possessed of property taxable under the provisions of said act for twenty 
years, or until the same shall, within that period, be fully paid to and dis- 
charged by the United States, and that said lien and charge duly attached 
to said lands and still exists." 

The prayer of the bill reads as follows: 

"That a judgment or decree be eritered by this honorable court adjudglng 
said tax to be due and payable, and, if said court sliall find said tax to be 
due and payable, that process issue to subject said lands, or such portion of 
the same as may be necessary, to be sold, and from the proceeds of said 
saie tiiat tûe amount of said tax, together wlth ail costs and expenses of 
every description, be allowed by this honorable court to be flrst paid, and the 
balance, if any, deposited under the order of the court, to be paid by its di- 
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rection to the respondent, or such other person or persons as shall appear 
to be entitled to the same." 

The government's case rests upon the proposition that uader the 
statute this tax is a lien on the real estate of the testator, and that, 
upon the refusai of the executors to pay a tax duly assessed upon a 
legacy, the government at any time within 20 years may proceed to 
enforce a lien against any real estate belonging to the testator at the 
time of his death in the hands of any party who may be the owner 
of such real estate at the time the suit is brought. For example, in 
the case at bar, a tax of $638.16 upon a legacy given to Anthony Han- 
key, Jr., under the will of his father, who died June 19, 1899, was 
due the United States, under the statute, in accordance with the re- 
turn made by the executors on Decemjjer 10, 1906; and the executors 
having failed to pay this tax and deduct it from this particular leg- 
acy, as provided by the statute, the government on December 20, 1911, 
brings this bill in equity against Louise O. Hankey, the purchaser of 
a part of the testator's real estate, seeking to enforce a lien against 
this real estate. 

It is the wise policy of the law that no tax shall be assessed against 
property unless it clearly appears from the statute that such was the 
intention of the Législature. Applying this rule to the case at bar, this 
demurrer should be sustained, unless it clearly appears that, under 
sections 29 and 30 of the act of June 13, 1898, as amended, Congress 
intended that this tax should be a lien on the testator's real estate. 

Upon reading sections 29 and 30, the main purpose which Congress 
had in mind is free from doubt. It intended by thèse provisions to 
levy an inheritance tax on legacies and distributive shares of Per- 
sonal property in excess of $10,000. It further intended that the ex- 
écuter, administrator, or trustée having in charge or trust any such 
legacy or distributive share should pay the tax due on such legacy 
or distributive share to the United States Collector, and that this tax 
should be deducted from the particular legacy or distributive share 
on account of which the tax is charged. 

But Congress did not stop hère. It further provided what proceed- 
ings should take place in case the executor, administrator, or trustée 
should refuse or neglect to pay the tax due on such legacy or dis- 
tributive share; in other words, it provided what should be donc in 
a case like the one at bar. 

Section 30, among other things, says : 

"And In case such executor, administrator, or trustée shall refuse or neg- 
lect to pay the aforesald duty or tax to the collector or deputy collector, as 
aforesaid, within the time hereinbefore provided * * * the collector shall 
commence appropriate proceedings before any court of the United States, in 
the name of the United States, against such person or persons as may hâve 
the actual or constructive custody or possession of such property or Personal 
estate, or any part thereof, aud shall suliject such property or Personal es- 
tate, or any portion of the same, to be sold upon the judgment or decree of 
such court, and from the proceeds of such sale the amount of such tax or 
duty, together with ail costs and expenses of every description to be allowed 
by such court, shall be first paid, and the balance, if any, deposited according 
to the order of such court, to be paid under its direction to such person or 
persons as shall establish title to the same. ïhe deed or deeds, or any prop- 
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er eonveyance of sneh property or Personal estate, or any portion thereof, so 
sold iinder such judgment or decree, executed by the oïHcer lawfully charged 
wlth carrying the same Into effect, shall vest in tbe purchaser thereof ail the 
title of the dellnquent to the property or personal estate sold under and by 
vlrtue of such judgment or decree, and shall release every other portion of 
such property or personal estate from the lien or charge thereon created by 
thls açt. * * * Any tax paid under the provisions of sections twenty- 
nlne ox thirty shall be deducted from the particular legacy or distrlbutive 
share on account of whieh the same Is charged." 

Thèse provisions déclare that, in case the executors refuse or neg- 
lect to pay the tax, the collector shall commence légal proceedings 
against any person who may hâve the actual or constructive custody 
or possession of such property or personal estate, and shall subject 
such property or personal estate to be sold updn the judgment or de- 
cree of the court, and the d'eed or proper eonveyance of such prop- 
erty or Personal estate sold under such judgment or decree shall vest 
in the purchaser thereof ail the title of the delinquent to the prop- 
erty or Personal estate sold under or by virtue of such judgment or 
decree. 

Reading the words "such property or personal estate" in connection 
with the gênerai context, and especially in connection with the words 
"shall vèst in the purchaser thereof ail the title of the delinquent to 
the property or personal estate," it is plain that "such property or per- 
sonal estate" refers to the legacies or distributive shares of personal 
property which hâve corne into the hands of the executors, and vi'hich 
were subject to the payment of a tax under section 29. I fail to find 
in thèse provisions, which relate to the remedy provided for the col- 
lection of the tax in case the executors refuse or neglect to pay it, 
any language to the efïect that Congress intended that this tax should 
be a lien upon the real estate oî the testator. 

The government's position, and the whole ambiguity with respect to 
this statute, rest upon the use of the word "property" in the following 
first five Unes of section 30 : 

"That the tax or dnty aforesaid shall be due and payable in one year after 
the death of the testator and shall be a lien and charge upon the property of 
every person who may die as aforesaid for twenty years, or untll the same 
shall, withln that perlod, be fully paid to and discharged by the United 
States." 

It is true that, standing alone, the wordls "shall be a lien or charge 
upon the property of any person who may die aforesaid" may be 
construed as covering the real as well as the personal estate of the 
testator; but when this language is read in connection with the pur- 
pose of the statute, which was to subject legacies and distributive 
shares of personal property abote a certain amount to the payment of 
a tax, and also with the provisions which foUow in this section as 
to proceedings to collect the tax, it is by no means free from doubt 
that Congress intended by this language to make this tax a lien on 
the testator's real estate. This doubt is strengthened by the fact that 
such a construction of the statute would lead to injustice. It would 
subject property to the payment of this tax which is not the subject 
of the tax. It vi^ould subject the real estate of the testator in the hands 
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of an innocent purchaser to tlie payment of this tax, and permit the 
legatee whose legacy is chargeable with this tax to escape its payment. 
It would render null and void the closing provision of section 30, 
that this tax "shall be deducted from the particular legacy or distribu- 
tive share on account of which the same is charged." 

Upon careful considération of sections 29 and 30, I am of the opin- 
ion that if Congress hadi intended that this tax should be a lien on 
the testator's real estate it should hâve made its intention clear and 
unmistakable, and, failing to do this, that the defendant's third ground 
of demurrer should be sustained. 

Demurrer sustained 



HENE et al. v. SAMSTAG et al. 

(District Court, S. D. New York. June 28, 1912.) 

No. 5—192. 

LiTERABY PROPEETT (§ 6*) — RiGHT 10 CONTHOL USE — RbPIîODUCTION OF 

Sketch in Fobm of Doll. 

An agreement by ttie artist wlio produced tlie sketches of "The Newly- 
weds," by which he licensed complainants to "use an exact reproduction 
of Napoléon, the Newlyweds' baby, in the shape of a doll," coiiferred no 
exclusive right, in the absence of any copyright covering such repro- 
duction. 

[Ed. Note. — For other cases, see Llterary Property, Cent. Dig. § 5; 
Dec. Dig. § 6.* 

Rights of authors to coutrol of publication, disposition, or use of their 
productions indepeudent of statutory copyright, see note to Bobbs-Merrill 
Co. V. Straus, 97 C. C. A. 620.] 

In Equity. Suit by William B. Hene, Jacob J. Rosenthal, and George 
McManus against Henry F. Samstag, Moritz Hilder, L. Albert Sams- 
tag, and Jacob Hilder, partners as Samstag & Hilder Bros. On final 
hearing. Decree for défendants. 

Grafton L,. McGill, of New York City, for complainants. 
Livingston Gifford and Charles S. Jones, both of New York City, 
for défendants. 

PLATT, District Judge. There are many interesting points in this 
case, and a gênerai discussion of ail the features would be a pleasant 
task, but it is not thought that any usef ul purpose would be subserved 
thereby. Complainants Hene and Rosenthal hâve no standing in 
court, unless they show some right growing out of the license agree- 
ment of June 19, 1909. 

As to the enforced complainant McManus, ail his rights as car- 
toonist to the présentation by sketches of "Napoléon, the Newlyweds' 
Baby," had been passed over to the Press Publishing Company long 
before. On June 19, 1909, he had, I présume, a right to produce his 
"Napoléon" in any concrète form for commercial purposes which it 
suited him to adopt and appropriate. In the license agreement he bar- 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Itep'r Indexer 
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gaihed tô license Hene and Rosenthal to "use an exact reproduction 
of Napoléon, theNewlyweds' baby, in the shape of a doll." He had 
not then obtained any copyright authority to make such a doll, indeed, 
has never asked for stich authority, and it is stoutly contended that 
he could not hâve gotten it, if he had asked for it. It is altogether too 
far a cry to attehipt to force out of the license agreement any sugges- 
tioh- of the copyrig'ht which he attempted to secure in the fall of 1909. 
'My conclusion on this phase of the case is décisive of the issues 
presented. Let the bill be dismissed, with full costs. In the light of 
the record, it seems unfair to enlarge them by adding any fee for the 
attorney. 



IRVINE V. BLACKBURN. 

(District Court, W. D. Pennsylvania. April 20, 1912.) 

No. 142. 

1. JUDGMENT (§ 828*) — FuLL FaITH AND CREDIT — SlOCKHOLDERS' LiABILITY. 

An adjudication by a court of a state, in a proceeding authorized by 
Its statutes, that a person is a stocliholder of an insolvent corporation, 
and subject to an assessment for ttie beneflt of its creditors under tlie 
statute, is a judgment to wliicli full faith and crédit must be given by 
the courts of other jurisdictions. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1504-1509; 
Dec. Dig. § 828.* 

Giving full faith and crédit, jurisdiction of fédéral courts, see note to 
Bailey V. Mosher, 11 C. C. A. 318.] 

2. Corporations (§ 243*) — Insolvency — Statutort Liability of "Stock- 

holdeb" — Ohio Statute. 

Under Rev. St. Ohio 1908, § 3259, which provides that the term "stock- 
holder" shall apply, not only to persons who appear by the books of the 
corporation to be such, but also to an équitable owner of stock, although 
on the books it appears in the name of another, an action to enforce an 
assessment made under section 3260d may be niaintained against both the 
équitable owner of stock of an insolvent corporation and the légal owner, 
in whose name the stock stands on the books. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 943, 944, 
94C-9Ô0, 952-959, 974, 975, 979; Dec. Dig. § 243.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6667-6669 ; 
vol. 8, p. 7804.] 

3. Limitation op Actions (§ 58*) — Statutohy Liability of Stockholders— 

Action to Enforce — Ijmitation. 

Under Rev. St. Ohio 1908, § S260d, which authorizes the court, in a 
creditors' suit against an Insolvent corporation, to adjudge the amount 
payable by each stockholder under the double liability imposed by section 
3258 and to appoint a receiver to coUect the same, who shall hâve au- 
thority to maintain actions against stockholders in other jurisdictions, 
limitation does not begin to run against such an action until the entry 
of the decree making the assessment and appointing the receiver for its 
collection. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
324-328, 346, 347 ; Dec. Dig. § 58.*] 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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At Law. Action by Ellsworth C. Irvine, receiver, agaînst Julius 
H. Blackburn. On motion by défendant for judgment notwithstànd- 
ing the verdict. Motion overruled, and judgment for plaintifif. 

Patterson, Sterrett & Acheson, of Pittsburgh, Pa., for plaintiff. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., and L. A. Manches- 
ter and L. H. Burnett, of Pittsburgh, Pa., for défendant. 

YOUNG, District Judge. This is a suit to enforce the liability of 
a stockholder of the Columbus, Sandusky & Hocking Railroad Com- 
pany, an insolvent corporation of the state of Ohio. The facts as 
they appear from the testimony taken at the trial of the case are 
thèse: A judgment creditor of the railroad company commenced 
proceedings in the courts of Ohio for the purpose of fixing the lia- 
bility of the stockholders, and this cause was so proceeded in that 
upon July 17, 1905, an assessment of $27,300 was made against the 
défendant, and it is upon this assessment that the plaintiff, as receiver, 
brought this action. At the trial of the cause, underthe évidence, the 
court directed the jury to return a verdict for plaintiff, and subse- 
quently a motion w^as made by the défendant for judgment notwith- 
standing the verdict. 

The défendant sets up five défenses to the action, as follows: (a) 
That there can be no recovery against Blackburn in this proceeding, 
as it has been found that he is mère trustée, and the plaintiff has al- 
ready elected to proceed against the équitable owner of the stock; (b) 
that the action is barred by the 18 months statute of limitations of 
Ohio; (c) that the plaintiff by his conduct is estopped from alleging 
that the statute of limitations has been tolled ; (d) that the action is 
barred by the 6 years statute of limitations of Ohio ; (e) that the ac- 
tion is barred by the 6 years statute of limitations of Pennsylvania. 
Thèse défenses will be disposed of in order. 

[1] (a) It appears from the record that the défendant was trustée 
for the stock upon which he was assessed, and that the real owner was 
Carnegie Bros. & Co., Limited, and it is asserted that by the bringing 
of suit against Carnegie Bros. & Co., Limited, the équitable owner of 
the stock, the plaintiff has made his élection as to whether he would 
proceed against the équitable or légal owner, because it is asserted that 
he cannot proceed against both. This défense cannot avail the de- 
fendant. The courts of Ohio, which had jurisdiction of the assess- 
ment proceedings, hâve found that the défendant is liable for the 
amount of the assessment, and full faith and crédit must be given to 
that judgment. Converse v. Hamilton, 224 U. S. 243, 32 Sup. Ct. 
415, 56 L. Ed. 749, No. 42, October Term, 1911, of the Suprême 
Court of the United States. 

[2] Section 3259 of the Revised Statutes of Ohio provides: 

"The term 'stockholder' as used In the next precedlng section shall apply 
not only to persons who appear by the books of the coiporatlon to be such, 
but also to an équitable owner of stock, although on the books it appears in 
the name of another." 

In Lloyd v. Preston, 146 U. S. 630, 13 Sup. Ct. 131, 36 L. Ed. 1111, 
it was held that in Ohio the term "stockholder" applies, not only as 
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to sUch persons as appear by the books of the corporation to be such, 
but to any équitable owner of stock, although the stock appears on 
the books in the name of ânother. There was, therefore, a liability 
resting upon both the légal and équitable owner of the stock, and a 
judgment might be obtained against both. True, the money could 
not be twice collected; but we do not know of any décision which 
would prevent the plaintiff from prosecuting his suit against both. 
The plaintifï has not elected to proceed against the équitable owner. 
True, he has commenced suit by filing a praecipe for summons ; but 
he has not proceeded otherwise in the case, and he has proceeded with 
the case at bar. 

(b) The second défense, viz., that the action is barred by the 18 
months statu te of limitations of Ohio, cannot avail the défendant. 
This identical question was' raised in thestate of Ohio in the case ôf 
Marriott v. Columbus, Sandusky & Hocking Railroad Company, 16 
Ohio Deci 135, and it was there decided that the 18 months limitation 
did not apply. 

[3] (c) and (d), namely, (c) that the plaintiff by his conduct is es- 
toppêd from alleging that the statute of limitations has been tolled, 
and (d) that the action is barred by the six years statute of limitations 
of Ohio, are so completely answered by the case of Irvine v. Bankard 
(C. Gi) 181 Fed. 206, that it ia unnecessary to add anything. While 
the case is not binding upon us, • it is so well reasoned and so per- 
suasive that we unhesitatingly adopt it. 

(e) The fifth ground of défense is that the action is barred by the 
six years statute of limitations of Pennsylvania. The judgment was 
obtained against the défendant July 17; 1905, and the suit entered in 
this court upon that judgment June 27, 1910. The suit was therefore 
broughtwithin the six years. It was held, however, in Irvine v. Bank- 
ard, supra, that the right of action did not accrue until the affirmance 
by the Suprême Court of Ohio, to wit, upon the llth day of May, 
1909. irïn this view of the case, then, the plaintiff had almost five 
years to spare under the six years statute. 

■ ■■ We are therefore of the opinion that the défendant has shown no 
«défense io the action, and that the' motion for judgment for défendant 
non obstante veredicto must be overruled, and judgment entered upon 
•the verdicti • 



BENNERy. BLUMAHEK-FRANK DRUG CO. 

' ; (Disti-lct Coui-t, W. D. Washington, S. D. August 1, 1912.) 
■'■'■'''''"' No. 841. 

BANKBUP*CPir' (§ 166*)— VoiDABLE Fkeference — Reasonable Catjse to Be- 

•»: l- JLlBVB IkTENT— KNOWLJBDGB OF;OrFICEB OF COSPOKATION. 

The piesident of défendant, a wholesale drug coœpany, purchased the 

caDilfcalifetoCk of the bankrupt company, which was a customer and debtor 

of défendant. After about a year, during which time the indeotedness 

hadàncreased, he resigned as président of défendant, and shortly after- 

• • ■ warifl, oh 'defendànt's demand, the bahUrapt pàid the indebtedness ; some 

•For otiiercaîseS see'saiùe topic & 5 numbek in Dec. &Àm. Digs. 1907 to date, & Rep'r Indexes 
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of the payments liaving been made within four months of the bankrupt- 
cy. Helfl, tliat défendant was not ohargeable with knowledge of tbe 
facts learned by its président as a stockholder of bankrupt with respect 
to tlie latter's solvency or insolvency, and tliat, In ttie absence of otlier 
évidence to ctiarge it witli knowledge of insolvency at tlie tinie the pay- 
ments were made, it could not be held to hâve had reasonable cause to 
believe tbat a préférence was intended to render them voidable as such. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258 ; 
Dec. Dig. § 166.*] 

In Equity. Suit by J. D. Benner as trustée of the Wynkoop- 
Vaughan Company, bankrupt, against the Blumauer-Frank Drug Com- 
pany. On exceptions by défendant to report of spécial master. Ex- 
ceptions sustained, and decree for défendant. 

Thls is a suit brought by the trustée in bankruptcy to set aside an alleged 
préférence, within the four-months period, consisting of the payment of 
.$900 to the défendant, Blumauer-Frank Drug Company. It is now before the 
court upon the defendant's exceptions to the report of the spécial master, 
finding such payments to be voidable préférences. The controlling facts are 
as f ollows : 

W. F. Fleidner was président of the défendant company from 1907 to 
January 15, 1910. On February 13, 1909, Fleidner bought ail of the stock 
of the Wynkoop-Vaughan Drug Company. Upon this purchase it was esti- 
nmted by the parties to the sale that the assets amounted to $.30,000 and 
the debts to $20,000. At that tlme the défendant was a créditer of the 
bankrupt to the amount of $10,280.89. In November, 1909, Fleidner installed 
as manager of the Wynkoop-Vaughan Company Isaac Korn, formerly a sales- 
man of the défendant company. He also Installed hls (Fleldner's) slster as 
treasurer and cashler of that company. 

On January 15, 1910, Fleidner resigned as président of the défendant com- 
pany. Upon bis résignation, the défendant company virtually ceased its sales 
to the Wynkoop-Vaughan Company, demanded payment of its aecount, and 
informed Fleidner that they would look to him for payment, in case the 
Wynkoop-Vaughan Company did not pay. On January 19, 1910, the Wyn- 
koop-Vaughan Company borrowed $10,000 from Fleidner and paid that amount 
to the défendant on aecount. There is no évidence that the défendant knew 
that it was so borrowed. On March 8, 1910, a further payment was made 
to the défendant of $700, and on May 10, 1910, another payment of $200.32 
was made, entirely paying defendant's aecount. It Is to set aside, as void- 
able préférences, the last two payments that this suit is brought, under sec- 
tion 60 (a) and (h) of the Bankruptcy Act of 1898. 

Prior to July 5, 1910, a receiver was appointed for the Wynkoop-Vaughan 
Company in the state court and its retail drug business conducted for a 
tlme by such receiver. On July 5, 1910, a pétition was flled In this court, 
praying that the company be declared an involuntary bankrupt. On July 
26, 1910, such company was declared an involuntary bankrupt, and on August 
3, 1910, the plaintifC in this suit was appointed trustée. Proofs of clalms 
were filed, amounting to $38,925.34. The trustée conducted the retail drug 
business of the bankrupt for a considérable time, and at length, at judieial 
sale, disposed of its stock and assets for $4,516.06. 

G. P. Fishburne and Raymond J. McMillan, for complainant. 
WilHam H. Pratt, for défendant. 

CUSHMAN, District Judge (after stating the facts as above). By 
section 60 (a) and (b) of the Bankrupt Act (Act July 1, 1898, c. 541, 30 

•For other cases see same topic & § number In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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Stat. 562, U. S. Comp. St. 1901, p. 3445, 1 Fed. Stat. Ann. 672, 674), 
it is provided: 

(a) "A person shall be deeined to hâve given a préférence, if, being in- 
solvent, he has « * * made a transfer of auy of his property and the 
effect of the enforeement of such * * * transfer wlll be to enable an;v 
one of hls creditors to obtahi a greater percentage of his debt than any 
other such creditors of the same class." 

(b) "If a bankrupt shall hâve given a préférence wîthln four months be- 
fore the flling of a pétition * * * and the person receiving it, or to be 
beneflted thereby, or his agent acting therein shall hâve had reasonable cause 
to believe that it was intended thereby to give a préférence, It shall be void- 
able by the trustée and he may reeover the property or its value from such 
person." 

The spécial master's findings are excepted to by the défendant, upon 
the grqund that the évidence does not show the bankrupt to hâve been 
insolvent at the time of the payments to the défendant, and that it 
does not sho-w that the défendant, at the time of thèse payments, had 
"reasonable cause to believe that it was intended thereby to give a 
préférence." 

In the saie by the Wynkoop-Vaughan Company to Fleidner it was 
provided that payment of the purchase price, $10,000, that being the 
arnount its estimated assets exceeded its liabilities, should be made at 
the rate of $250 a month. It was further provided that the stock 
should remain with the seller as security, but that no. personal liability 
should accrue from Fleidner to the seller, but that the seller should, 
at alltimes, be relegated'to the said security for the payment of the 
amount due. 

It i* reontended that the terms of this sale and the facts above re- 
cited show : insolvency at the date of the payments to the défendant, 
and, further, that the défendant then had "reasonable cause to believe 
that a préférence was intended." Assuming, but not deciding, that 
the bankrupt was insolvent in March and May, 1910, the latter ques- 
tion remains for détermination. 

Both the master, in his report, and plaintiff's counsel, in their brief , 
rely, to establish that the défendant had reasonable cause to believe the 
bankrupt then insolvent, upon the fact that Fleidner, the président of 
the défendant company to within two months of the time of the first 
of thèse alleged preferential payments, was the sole stockholder of the 
bankrupt for more than a year prior thereto ; that, theref ore, the de- 
fendant must hâve known of the bankrupt's insolvency ; that Fleidner 
is shown to hâve consulted with other officers of the défendant com- 
pany, which, together ^Yith the steps taken by the défendant to secure 
payment of its account, upon Fleidner's_ resigning as its _ président, 
show the same thing. In the brief of plaintiff's counsel it is said : 

"The sole question, therefore, under thls élément of préférence is this. 
Should Fleidner, as président of the Blumauer-Prank Drug Com])any, acting 
aa a reasonably prudent man, be charged with the facts and cireunistances 
with respect to the finanelal condition of the Wynkoop-Vaughan Conipany 
that Fleidner, as the sole stockholder of that company, is conclusively charge- 
able with? It may be claimed that the situation Is changed by reason of tUe 
fact that Fleidner severed his connection with the défendant a few niontliw 
prior to the payments in question. However, the évidence clearly sliows 
that, long prior to January 15, 1910, the bankrupt was hopelessly Insolveu',, 
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a fact which Fleidner is certainly chargeable with knowing, and there is 
nothlng in the record to Indieate any change in that condition betvveen the 
15tli of January, 1910, and tlie lOtli of May, Ï910." 

It is not pretended that Fleidner in any way took over the stock in 
trust for, or to protect, the défendant. The fact that he loaned the 
bankrupt $10,000, to pay the greater part of defendant's claim, six 
months bef ore the pétition praying that the Wynkoop-Vaughan Com- 
pany be adjudged a bankrupt was filed, and at a time it is now claimed 
it was insolvent, establishes that he was not. The peculiar terms of 
the sale, and what Fleidner then or thereafter learned, is not the 
knowledge of the défendant, nor to be presumed to be communicated 
to it, for Fleidner was then acting for himself , and not the défendant. 
Under such circumstances, the law does not présume knowledge upon 
the part of the principal. This has been often decided. It will suf- 
fice to refer to the one case of American Surety Com'pany v. Pauly, 
170 U. S. 133, at page 156, 18 Sup. Ct. 552, at page 561 (42 L- Ed. 
977) : 

"Tlie presumption that the agent informed his principal of that which his 
duty and the interests of his principal required him to communicate does not 
arise where the agent acts or makes déclarations, not in the exécution of 
any duty that he owes to the principal, nor within any authority possessed 
hy him, but to subserve siinply his own Personal ends, or to commit some 
fraud against the principal. In such cases, the principal is not l)ound by 
the acts or déclarations of the agent, unless it be proved that he had at 
the time actual notice of them. * * * " 

The fact that, during the time Fleidner was connected with both 
companies — 11 months, during ail of which time plaintiiî contends 
the Wynkoop-Vaughan Company was insolvent — the debt of that Com- 
pany to the défendant was not reduced, or any effort made to reduce 
it, but was increased from $10,280.89 to $10',900, warrants the pre- 
sumption that thé défendant was not apprised of the insolvency of the 
Wynkoop-Vaughan Company, if it was in fact insolvent. The mère 
fact that the défendant sought payment of its account upon the rés- 
ignation of Mr. Fleidner, its président, is not enough to charge it with 
a "reasonable cause to believe a préférence was intended." 

The court finds that the complainant has not, by a prépondérance 
of the évidence, established this necessary élément of his case. The 
exceptions are sustained, and the défendant prevails. 

Findings and decree will be prepared in accordance with this opinion. 



In re GLOBE LAUXDRY. 
(District Court, M. D. Tennessee. May 81, 1912.) 

No. 2,479. 
Bankeuptcy (§ 342*) — Re-examination of Claims— Time for Re-examina- 

TION. 

Under Bankr. Act July 1, 1898, c. 541, § 57k, 30 Stat. 561 (U. S, Comp. 
St. 1901, p. 3444), which provides that "claims which hâve been allowed 
may he reeonsidered for cause * * * before, but not after, the es- 
ta te has been closed," reconsidéra tion should be allowed as a gênerai 

•For otlier cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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rule, when asked by tlie trustée at any tlme before the estate has been 
closed, and a delay of more than a year, without other facts appearing, 
and where a dividend has not been declared, is not of itself sueh lâches 
as to bar a re-exammatlon. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dlg. §§ 525, 529; 
Dec. Dig. § 342.*] 

In the matter of J. G. Brown and others, individually and as part- 
ners under the name of the Globe Laundrj^ bankrupts. On pétition 
of trustée for review of order of référée. Order reversed. 

Pétition in involuntary bankruptcy against J. G. Brown and others, in- 
dividually and as partners engaged in business under the name of the Globe 
Laundry. A claim of the American Paper Box Company, by note signed by 
Brown and another partner, was filed and allowed against the individual 
estate of Brown. ïhereafter, more than a year after the elaim had been 
so allowed, the trustée in bankruptcy moved to re-examine and disallow said 
claim against thf individual estate of Brown. This motion having been 
overruled by the référée in bankruptcy, the trustée filed a pétition to re- 
view the order of the référée. 

Thos. G. Kittrell, of Nashville, Tenn., for bankrupt. 
Wm. h. Talley, of Nashville, Tenn., for American Paper Box Co. 
Lee Douglas and L,. R. Carnpbell, both of Nashville, Tenn., for 
trustées. 

SANKORD, District Judge. The référée was of opinion that the 
trustee's motion to re-examine and disallovv^ the claim of the Amer- 
ican Paper Box Company as a claim against the individual estate 
of J. B. Brown should be overruled on the ground merely that 
the objection and motion for reconsideration was filed too late, 
that is, more than twelve months after the claim had been filed. 
I am qi opinion that this was error. Section 57k; of the Bank- 
ruptcy Act provides that claims which hâve been allowed may 
be reconsidered for cause "before, but not after, the estate has 
been closed." This provision indicates that as a gênerai rule recon- 
sideration should be allowed before the estate has been closed, there 
being no other limitation expressed in the Act as to the time within 
which such reconsideration may be made. 

It is true that in Loveland on Bankruptcy (4th Ed.) § 349, p. 721, 

it is said that : 

"A trustée has been held to be barred by lâches to pétition for a re-exam- 
ination of a claim once allowed." 

Two cases are cited in support of this proposition. In one, In re 
Hinckel Brewing Co. (D. C.) 123 Fed. 942, it was held that where 
the claim of a landlord for rent of premises occupied by the bank- 
rupt's receiver had been filed against the estate and allowed without 
objection, and so stood until after the receiver had settled his ac- 
counts and been discharged and no claim therefor could be made 
against him, the trustée was precluded by reason of lâches from 
thereafter having the allowance reviewed; the basis of this décision 
being that to allow a review at that time would aid in the perpetra- 

•For other cases see same topic & s ndmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion of a fraud upon the claimant, who, relying upon the allowanct 
of the daim, had changed his position for the worse and lost remédies 
he might otherwise hâve asserted. In the other, In re Hamilton Furni- 
ture Co. (D. C.) 116 Fed. 115, it was held that, where one créditer peti- 
tioned for the re-examination and disallowance of a number of claims 
after they had been allowed and participated in a dividend, and the 
trustée appeared and objected to the re-examination of such daim, the 
petitioning créditer was barred by his lâches. 

I am of opinion that thèse cases rest upon entirely différent prin- 
ciples from that involved in the présent case. In the only one of 
thèse cases which deals with a pétition of the trustée for re-examina- 
tion of daims, namely, the Hinckel Brewing Co. Case, the trustee's 
pétition was disallowed for lâches that if not held a bar would hâve 
worked great préjudice to the créditer wliose daim had been allowed, 
by reason of the change of status. No such state of affairs is shown 
hère. The daim in question on its face appeared to be a daim 
against the individual estate of Brown. It is virtually cenceded, as I 
understand from the briefs, that no dividend has yet been declared. 
There is no élément of estoppel or of préjudice to the American Paper 
Box Company by change of status which should prevent the trustée, 
upon ascertaining the f acts in référence to this daim, from asking for 
its re-examination and disallowance as a daim against the estate of 
Brown. At least no such state of affairs appears from the record, 
which présents merely the question of whether a delay of more than 
one year, without other facts appearing, and before a dividend has 
been declared or paid, is of itself such lâches as to bar a re-exam- 
ination. I am of opinion that on the facts now appearing such lâches 
is not shown. 

The pétition for review will accordingly be allowed, the order of 
the Référée overruled, and the case remanded to the Référée for 
further proceedings in accordance with this opinion. The costs in- 
cident to the pétition to review wilI be paid by the American Paper 
Box Company. 



AMES REALTT CO. v. BIG INDIAN MINING CO. et aL 

(District Court, D. Montana. August 16, 1912.) 

No. 66. 

Equity (§ 437*) — Decree— Enfokcemest— LiMiTs OF Court's Jurisdictiox. 
A decree adiudlcating pr'iority among coriflicting claimants to water 
rights and quieting titles thereto, which establishes the status of the 
parties and property involved, is self-executing ; and the court has no 
further power to appoint eomniissioners to compel rotation in the use of 
the water, which is an administrative and not a judicial act. 

lEd. Note.— For other cases, see Equity, Cent. Dig. §§ 1053, 1054 ; Dec. 
Dig. § 437.*] 

In Equity. Suit by the Ames Realty Company against the Big In- 
dian Mining Company and others. In the matter of administrative er- 
ders relating to the use of waters after final decree adjudicating prior- 
ities therein. Prier orders vacated for want of jurisdictien. 

*For otlier cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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O. W, McConnell, for applicant 
Massena Bullard, for objectors. 

BOURQUIN, District Judge. This action was one to adjudicate 
priorities amongst conflicting water rights and to quiet title thereto. 
Final decree was rendered on the Sth day of October, 1911. It was 
in usual form, but contained a provision that the court reserved ju- 
risdiction over the parties and rights involved and to appoint water 
commissioners to compel rotation in use of the waters — in effect to 
apportion and supervise the use thereof. 

On the 15th day of April, 1912, some of the parties moved the court 
to appoint, in exercise of the jurisdiction so reserved, two water com- 
missioners for the purposes aforesaid. The motion was granted and 
the appointment made. Thèse commissioners hâve filed reports of 
their labors and move the court to apportion their compensation, fixed 
in the order of appointment, amongst the users of water for the time 
being, and to notify each water user of the amount so assessed against 
him. Some of the parties who did not join in the application for said 
appointment object, and contend that those securing said appointment 
are alone Hable for the accrued expense. The court, doubting its ju- 
risdiction, asked for briefs thereon. None hâve been submitted. 

I am of the opinion that the court has no jurisdiction to administer 
the waters involved, and to that end appoint commissioners, and the 
orders appointing such commissioners, improvidently made, are vacat- 
ed and set aside. The commissioners' compensation is taxed against 
those who applied for their appointment. The final decree, rendered 
as aforesaid, established the status of the parties and property involved. 
It was self-executing, in that it required no further act to carry it in- 
to effect. For this reason the jurisdiction of the court over the parties 
and property was exhausted and terminated when the decree was ren- 
dered. 

This does not militate against the authority of the court to punish, 
as for contempt, any violation of the ancillary injunction incorporated 
in the decree. The insertion in the decree that the court would re- 
serve jurisdiction over the parties and rights involved, and to appoint 
water commissioners to compel rotation in use of the water, goes for 
nothing. A court cannot thus enlarge, extend, or continue its juris- 
diction. (If it can, it can also abandon the jurisdiction so assumed.) 

To apportion the water and supervise its use, once the priorities are 
settled by the decree, is purely administrative, and not judicial, and not 
within the court's duty or powers. As well might the court, on quiet- 
ing title to land amongst cotenants, reserve jurisdiction to collect and 
apportion rents or to keep in repair and apportion the expense. The 
court will assume no such labor, and moreover, if it could and did, in 
the end it might find itself absorbed in conducting a large part of the 
business of the people. 

Where a decree is not self-executing, a court may retain jurisdiction 
to exécute it — to clear away impediments that may arise to complète 
exécution. Raiiroad v. Collège, 208 U. S. 55, 28 Sup. Ct. 182, 52 L. 
Ed. 379. But that is not this case. 

Order as aforesaid. 
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G. & C. MEURIAM CO. v. SAALFIELD. 

(Circuit Court ot Appeals, Sixtli Circuit. July 17, 1912.) 

No. 2,097. 

1. Lis Penijems (§ 25*)— Bab op Judgment— Febsons in Peivitt. 

Wlierp, pending a suit for unfair compétition, another purcbased anfl 
eontinued the business of the détendant, lie beeame from that time in 
effect the défendant, aud is bound by and entltled to the advantages of 
the decree ; and where the court refused the coniplainant an accounting, 
he cannot be required to aocount in a subséquent suit against himself 
for any acts of hls prior to the decree. 

[Ed. Note. — For other cases, see Lis Pendens, Cent. Dig. §§ 47-57; Dec. 
Dig. § 25.*] 

2. Teade-Mahks and Trade-Names (§ 98*)— Unfair Compétition— Account- 

ing FOB Profits. 

Where unfair compétition is established, an accounting should be or- 
dered, unless it is made clearly and certainly to appear that neither upon 
the existing record nor upon any record whlch complainant can malie 
before the master could there be any substantlal recovery. 

FEd. Note. — For otlier cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 112 ; Dec. Dig. § 98.*] 

3. Tkade-Marks and Trade-Names (§ 53*) — Infringement— Nature of In- 

JURY. 

Ttie entire substantive law of trade-marics, excepting statutory provi- 
sions and their construction, is a branch of the broader law of unfair 
compétition ; the ultimate ofCense in infringement suits being that de- 
fendant has passed off bis goods as and for those of complainant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 61 ; Dec. Dig. § 53.*] 

4. Tbade-Marks and Tbade-Names (§§ 11, 13*) — Unfaie Compétition — Ex- 

piEED Paient or Copyright — Subséquent Use of Name. 

On the expiration of a patent or copyright, the situation arising with 
respect to the use by others of the name of the patented article or eopy- 
righted booli cannot be differentiated from that arising with respect to 
the use of any other descriptive word. Whlle any subséquent maker of 
the article or publisher of the book has the right to use the name, be- 
cause it has come to be a word of apt description, if by reason of its 
long and exclusive use by the original maker or publ'sher it has come 
to be indicative of his produet, and he continues its use, he is entitled to 
protection against unfair compétition in such use, and the right of an- 
other to use it is qualifled by the requirement that he must âccompany 
it witb an explanation which will unmistakably inform the publie that 
the article or book Is of his production. 

[Ed. Note.- — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 15, 16 ; Dec. Dig. §§ 11, 13.*] 

6. Tbade-Maeks and Tbade-Names (|§ 66, 78, 98*) — Unfair Compétition- 
Damages AND Profits Recoverable. 

The right to protection in the exclusive use of a trade-mark or against 
unfair compétition, unlike that to protection from infringement of a pat- 
ent, is Incidental only to au existing business, and there can be no dam- 
age in connection with the violation of such right, except as there is in- 
jury to the business and good will through loss of sales or damage to the 
réputation of the goods. Hence complainant in a suit for unfair compé- 
tition can only recover profits on the ground of such loss of sales ; but 
it may be presumed that the simulation of complainant's goods by de- 
fendant was one of the causes which induced his sales and prevented 

•For other cases see eame topic & § numeek lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
198 F.— 24 
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sales by complalnant, and where It Is Impossible to détermine wbether 
that or some other cause Induced a sale défendant may be requlred to 
account for the profit made. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
DIg. Il S8, 112 ; Dec. Dig. §§ 66, 78, 98.» 

Unfalr compétition In use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 165; Lare v. Harper & Bros., 30 C. C. 
A. 376.] 

On rehearing. 

For opinion on former hearing, see 190 Fed. 927, 111 C. C. A. 517. 

W. B. Haie, of New York City (F. F. Reed and E. S. Rogers, both 
of Chicago, 111., on the brief), for appellant. 

George F. Bean, of Boston, Mass., and Lawrence Maxwell, of Cin- 
cinnati, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Pursuant to the réservation in the opin- 
ion filed October 28, 1911, a rehearing has been had upon the sole 
question whether or not an accounting should be ordered. As reasons 
why this should not be done, défendant urges the Massachusetts 
decree as being an adjudication upon this subject, and also urges the 
décisions and the arguments recited by Judge Putnam and referred to 
in our former opinion, to the effect that, in a situation like this, an 
accounting can resuit in nothing but expense and confusion. In favor 
of an accounting, complainant urges : (1) That such is the usual and 
almost invariable practice ; (2) that Judge Putnam's comments on this 
branch of the subject were dicta, and the légal rule is not as he thought 
it should be ; (3) that the rule of accounting, in a case like this, should 
be, and is, the samç as in a trade-mark case. 

In addition to thèse matters, and in answer to the insistence of de- 
fendant's counsel that défendant has not infringed since the Massa- 
chusetts decree, complainant's counsel asserts himself to be in posses- 
sion of proof showing unquestionable violations of the rule since that 
time, and on a considérable scale, and further asserts that, as such 
an accounting extends up to the date of the master's report, it is not 
essential that the record, on an appeal taken before an accounting is 
had, should disclose ail of complainant's proof entitling him to an 
accounting, but that he may, under the prevailing practice, withhold 
such proof until after the interlocutory decree, or it may not come 
into existence until after the interlocutory decree. 

[ 1 ] We hâve first to consider the direct efifect of the Massachusetts 
decree. That decree was entered by the Circuit Court on April 21, 
1909, pursuant to the opinion of the Court of Appeals as reported in 
170 Fed; 167, 95 C. C. A. 423. The défendant in this case, gaalfield, 
succeeded the défendant in that case, Ogilvie, in the business, in De- 
cember, 1908. That decree speaks as of its date, and, in connection 
with the opinion, it is an adjudication that, by reason of complain- 
ant's former misconduct, it was not entitlèd to an accounting against 
the défendant for anything done by the défendant up to that date, 

•For other cases see tame toptc & i numbbr In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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We think it is the proper conclusion on this record, and we interpret 
our former opinion to be a conclusion, that after December, 1908, 
Saalfield was, in substantial effect, the défendant in the Massachusetts 
case, and it follows that he may take advantage of that adjudication, 
just as he is bound by it, and that for his alleged misconduct upon 
this subject-matter, committed prier to April 21, 1909, there can be 
novv no accounting ordered against him. 

[2] What, then, is the gênerai rule as to an accounting, to be ap- 
plied to defendant's acts after April 21, 1909, and under such a sit- 
uation as that hère disclosed ? In so far as Judge Putnam's discussion 
is founded upon the rule in patent cases, it finds its essential support 
in Garretson v. Clark, 111 U. S. 121, 4 Sup. Ct. 291, 28 L. Ed. 371. 
This case has often, if not commonly, been understood as laying down 
the rule that, where it is impossible to apportion the infringer's profits 
between those resulting from the patented and nonpatented features 
of his device, it was, therefore, impossible for complainant to sustain 
the apportioning burden placed upon him by the rule, and hence, in 
such cases, that only nominal damages could be recovered. That this 
décision should not be so broadly interpreted is made apparent by 
Westinghouse Co. v. Wagner Co., 225 U. S. 604, 32 Sup. Ct. 691, 56 
L. Ed. 1222, announced by the Suprême Court June 7, 1912. The rule 
is there stated, apparently by way of a deliberate and careful effort 
to clarify some of the existing confusion on the subject, that com- 
plainant satisfies the burden when he establishes that the infringer 
has so conducted the affair as to make impossible even an approximate 
or fairly estimated apportionment, and that, in such case, the infringer 
must account for and pay over ail the profits earned upon the entire 
structure. If, therefore, the analogy between patent cases and cases 
like the présent is as close as Judge Putnam supposed, and if, as he 
feared, the difficulties of apportioning profits or damages are hère in- 
soluble, the complainant is entitled to recover ail the profits resulting 
from those publications by défendant which were characterized or 
materially afïected by false indicia of origin. 

The only décision in an unfair compétition case which is relied upon 
against the propriety of an accounting in such a situation, is Luding- 
ton V. Léonard (C. C. A. 2) 127 Fed. 155, 62 C. C. A. 269. We are 
satisfied that such case presented a very différent problem of account- 
ing from that now involved. On the other hand, the Circuit Court of 
Appeals in the Second Circuit has recently ruled that an accounting 
must be had in an unfair compétition case, where the difficulty was 
perhaps as great as it may be hère (Florence Co. v. Dowd, 189 Fed. 
46, 110 C. C. A. 608); and, applying the rule there recognized, it is 
sufficient for the purposes of the présent case to say that the usu- 
al practice contemplâtes an accounting and that such practice 
should be followed, and an accounting ordered, unless it is 
made clearly and certainly to appear that neither upon the existing 
record, nor upon any record which complainant can make before the 
master, could there be any substantial recovery. If there remains 
any fair probability that the complainant can produce the necessary 
proof, or that, upon final hearing, and as aided by ail such proof, the 
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trial court or the reviewing court may think that complainant îs entî- 
tled to a recovery of damages or profits (beyond the amount of any 
which may be tendered, if a tender is made), then the complainant 
should hâve the opportunity to make and présent his case.^ 

Applying this conclusion to this record, we find that since the final 
Massachusetts decree défendant has continued the publication of his 
books and of his advertisements in a manner which he claims fully 
conforms to the decree, but which complainant insists is a continued 
évasion, and hence violation, of the decree. The record does not 
purport to show defendant's conduct in this respect later than De- 
cember, 1909; and complainant, if proceeding in good faith, as we 
are bpund to présume it is proceeding, is entitled to show such later 
or other conduct of défendant as may be différent f roni that developed 
by the record. Upon the question whether such new or other f orms, 
differing from those shown by the présent record (if any there are), 
are in compliance with the decree, complainant has a right to be heard. 

We do not doubt that the respective rights of the parties are fixed 
and declared by the Massachusetts decree. This is just as much an 
adjudication that the complainant is not entitled to that gênerai char- 
acter of relief which it sought by its bill and failed to obtain by the 
decree, or to the spécifie items of relief contained in its draft decree 
proposed and stricken out on settlement (in so far as such items are 
not otherwise covered by the decree as settled), as it is an adjudica- 
tion that complainant is entitled to the relief granted. 

[3] The questions which will arise on this accounting are inci dental 
to the application of the decree to situations subsequently existing, 
and such application necessarily calls for interprétation. In the dé- 
cisions upon this case in the First Circuit, the opinions of the courts 
only undertook to apply to the facts of the case rules and adjudica- 
tions that were assumed to be familiar. The .interprétative conflicts 
which hâve arisen seem to make it advisable to ascertain, somewhat 
more completely than those courts thought their statement necessary, 
the principles which underlie those décisions. A trade-mark is a trade- 
mark because it is indicative of the origin of the goods. The original 
right to its exclusive use was not based upon any statute, but upon 
principles of equity ; and the right is acquired, not by discovery or in- 
vention or registration, but by adoption and use. The entire sub- 
stantive law of trade-marks (excepting statutory provisions and con- 
struction) is a branch of the broader law of unfair compétition. The 
ultimate offense always is that défendant has passed off his goods as 
and for those of the complainant. Capewell Horse Nail Co. v. Moohey 
(C. C. A. 2) 172 Fed. 826, 97 C. C. A. 248; Elgin, etc., Co. v. Illinois 
Watch Co., 179 U. S. 665, 674, 21 Sup. Ct. 270, 45 L. Ed. 365. More 
or less confusion has arisen because it happened that the spécifie of- 

iThls court's refusai of an accounting In National, etc., Co. v. Gentury, 
etc., Co., 183 Fed. 206, 105 C. C..A. 638, and failure to award that relief In 
Dietz V. Horton Mfg. Ce, 170 Fed. 865, 96 C. C. A. 41, are not inconsistent 
with the rule now announced. In the former case, the court was satisfled 
there could be no eubstantial recovery ; in the latter, the point was not con- 
sldered. 
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fense and the spécifie rule were recognized and a body of law grew 
up concerning the same before the broader and inclusive offense was 
recognized and defined ; but this does not prevent proper classification 
after both are understood. 

Primarily, it would seem that one might appropriate to himself for 
his goods any word or phrase that he chose ; but this is not so, because 
the broader public right prevails, and one may not appropriate to his 
own exclusive use a word which already belongs to the public and 
so may be used by any one of the public. Hence cornes the rule, first 
formulated in trade-mark cases, that there can be no exclusive appro- 
priation of geographical words or words of quality. This is because 
such words are, or may be, aptly descriptive, and one may properly 
use for his own product any descriptive words, because_ such words 
are of public or common right. It soon developed that this latter rule, 
literally applied in ail cases, would encourage commercial fraud, and 
that such universal application could not be tolerated by courts of eq- 
uity; hence came the "secondary meaning" theory. There is nothing 
abstruse or complicated about this theory, however difficult its appli- 
cation may sometimes be. It contemplâtes that a word or phrase orig- 
inally, and in that sensé primarily, incapable of exclusive appropria- 
tion with référence to an article on the market, because geographically 
or otherwise descriptive, might nevertheless hâve been used so long 
and so exclusively by one producer with référence to his article that, 
in that trade and to that branch of the purchasing public, the word 
or phrase had come to mean that the article was his product ; in other 
words, had come to be, to them, his trade-mark. So it was said that 
the word had come to hâve a secondary meaning, although this phrase, 
"secondary meaning," seems not happily chosen, because, in the lim- 
ited field, this new meaning is primary rather than secondary; that 
is to say, it is, in that field, the natural meaning. Hère, then, is pre- 
sented a conflict of right. The alleged trespassing défendant has the 
right to use the word, because in its primary sensé or original sensé 
the word is descriptive; but, owing to the fact that the word has 
come to mean, to a part of the public, something else, it foUows that 
when the défendant approaches that same part of the public with the 
bare word, and with nothing else, applied to his goods, he deceives 
that part of the public, and hence he is required to accompany his use 
of the bare word with sufficient distinguishing marks normally to pre- 
vent the otherwise normally resulting fraud. 

The fact that a défendant is required to take this précaution dem- 
onstrates that in a very true sensé his use of the word has become 
the secondary one ; otherwise, he need not carry the burden. In this 
particular field, the word naturally indicates the product of the com- 
plainant, and hence défendant must do something to remove the nat- 
ural impression. This view may be illustrated by référence to the 
Singer Case. Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 
Sup. Ct. 1002, 41 L. Ed. 118. It was established as a fact that to 
those buying and using sewing machines the word "Singer" had come 
to import that the machine on which it was used was made by the 
Singer Company ; in other words, when that part of the public saw a 
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sewing machine marked "Singer," its first and natural thought was 
that the machine was made by the Singer Company. If one who saw 
a sewing machine marked "Singer" would primarily and naturally ac- 
cept the Word as referring only to the mechanical construction of the 
machine according to the Singer patents, then the June Company com- 
mitted no fraud by using the word without explanation, and the bur- 
den would hâve been upon the Singer Company further and partic- 
ularly tô identify its goods; but this was not the resuit. The whole 
burden was put upon the June Company.' 

[4] The situation arising under an expired patent or copyright can- 
not be differentiated from that arising with référence to any other de- 
scriptive word. There can be no trade-mark or similar exclusive right 
rn what has been, during the life of the patent or copyright, the name 
of the patented article or copyrighted book, not because of any partic- 
ular rule of trade-mark or patent law, but because the word, during 
the term of the monopoly, has corne to be a word of apt description. 
It has come to be the name of the thing, and hence any one who later 
makes the thing may call it by its true name. Neither is there any- 
thing peculiar in the application of the secondary meaning theory to 
this class of cases. It is to be applied just as with référence to any 
descriptive word, and if, after the word cornes into existence and be- 
comes free to the public as the name of the thing, it is used by one 
manufacturer so long and so exclusively that it cornes to be, to that 
part of the public, indicative that it is his product, he is entitled 
to protection for the same reasons, in the same way and to the same 
extent as held with référence to "camel's hair belting" (Raddaway v. 
Benham, App. Cas. 1896, p. 199), "Glenfield starch" (Wotherspoon v. 
Currie, L. R. 5 H. L. 508), "Elgin" or "Waltham" watches (Elgin 
Co. V. Illinois Co., supra; Am. Watch Co. v. U. S. Watch Co., 173 
Mass. 85, 53 N. E. 141, 43 h. R. A. 826, 73 Am. St. Rep. 263), or 
"Hall's safes" (Herring, etc., Co. v. Hall, etc., Co., 208 U. S. 554, 
28 Sup. Ct. 350, 52 L. Ed. 616). 

Exactly so, and of necessity, with regard to this copyrighted book. 
During the term of the copyright the proprietor has a monopoly of the 
article; — of the book, as well as of the name. When the copyright ex- 
pires, both name and book pass into the field of public right. Any 
future right by the publisher in the title, as against the public, must 
rest upon public acquiescence. As to a geographical or commonly de- 
scriptive word, this period of public acquiescence begins as soon as the 
proprietor adopts the word for his goods; the word being then free 
to the public. As to a word of which the proprietor has a monopoly 
by express grant, like the name of a copyrighted book, it may well 
be that the necessary public acquiescence cannot begin to run until 
the name bçcomes free to the public ; but, however that may be, and 
in either case, when the acquiescence has been continuée long enough 
and has been exclusive enough, the word comes to be indicative of 
origin through its thus acquired "secondary meaning." Whether it 
is the name of a formerly (but no longer) patented article, or is the 
title of a book with expired copyright, it has become the maker's or 
the publisher's token, and dififers from a technical common-law trade- 
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mark mainly, if not wholly, in the fact that the proprietor's right is 
not of absolute, but of qualified, exclusion. 

So it is wrong, in such a case, and when this "secondary meaning" 
is once establislied, to start with the premise that défendant is entitled 
to use the word ; prima facie, viewed from this point, he is not. The 
right, for the purposes of such a case, is primarily vested in the com- 
plainant.^ Défendant may not use the word at ail, unless he accom- 
panies it with the explanation ; he must neutralize an otherwise f aise 
impression ; he must "unmistakably inform" the public that the article 
is of his production (Singer Mfg. Co. v. June Mfg. Co., supra, 163 U. 
S. 200, 16 Sup. Ct. 1002, 41 L. Ed. 118); he must so distinguish that 
"no one with the exercise of ordinarv care can mistake" (Saxlehner 
V. Eisner & Mendelsohn Co., 179 U. 'S. 19, 41, 21 Sup. Ct. 7, 45 L. 
Ed. 60) ; he must give "the antidote with the bane" (Herring, etc., 
Co. V. Hall, etc., Co., supra, 208 U. S. 559, 28 Sup. Ct. 350, 52 L. Ed. 
616). 

Returning from this discussion of underlying principles, let us see 
how they hâve been applied and are to be applied in this controversy. 
We think it clear, both from the necessities of the situation and from 
what was said by the courts of the First Circuit in their décisions, 
that their decree was based upon an application to thèse facts of the 
secondary meaning theory. It was found that the term "Webster's 
Dictionary" had in the minds of the dictionary public the meaning that 
the book so named or marked was the Merriam book; and this find- 
ing may well rest upon sufficiently exclusive use, with public acquies- 
cence, from 1889, when the copyright expired, till 1904, when Ogilvie 
published. In that same connection, it was found that when the copy- 
right expired, in 1889, any one had the right to publish a Webster's 
Dictionary, and to call it by that name, and, as matter of course, that 
the défendant might justify as licensee under this public right. It 
was also found as a fact that the book published by défendant was 
a book which, under this rule, he was entitled to call Webster's Dic- 
tionary ; and this finding, like the remainder of the decree, must be 
accepted by both parties. It was also found that he did not hâve 
a broad and unqualified right to publish his book by this name ; but 
his right in this respect was secondary to that of complainant, and 
that, consequently, when he called his book "Webster's Dictionary," 
he, the défendant, must qualify and distinguish. 

The efïect of the decree is not to be confined to the two styles, 
"Universal" and "Impérial," then published; its gênerai terms ex- 
tend as well to any other forms the défendant may publish ; and it 
foUows that in this accounting, his books, called '"Inter-Collegiate,' 
"Adéquate," and "Sterling," are svibject to scrutiny under the same 
rules as the "Impérial" and "Universal." Nor is it to be overlooked 
that the decree does not merely prescribe a notice for the title-pages ; 
it forbids publishing or issuing the title-pages and backs "in their prés- 
ent form, or in any other form in any way calculated to deceive pur- 

2 Lord Westbury, in Wotheispoon v. Currie, supra, at page 522, says that 
the geographical name had, for tbe purposes of the case, beeome the propeity 
of the manufacturer. 
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chasers" into purchasing this dictionary in the belief that it is a Mer- 
riam Webster's Dictionary; and this prohibition (except so far as it 
may be interpreted and applied by the other parts of the decree) must 
be interpreted in the présent accounting with référence to defendant's 
books. Again, the provision that the notice shall be "plainly printed" 
is not necessarily satisfied merely because the prescribed words are 
printed in legible type; it is not "plainly printed" if the page in its 
entirety indicates an intention to conceal the notice rather than to 
make it plain. 

Further than this we cannot go at this time in construing the de- 
cree. We must reserve, for décision after proofs and arguments, the 
spécifie questions indicated with more or less distinctness by the prés- 
ent record, among which are : Whether the exterior of the book, in 
its use of the title or in other inscription, or in décoration or orna- 
ment, was "calculated to deceive" ; whether the notice properly print- 
ed on the title-page would cure any misleading otherwise naturally 
caused by the exterior (if any would be so caused) ; whether the no- 
tice was "plainly printed" by défendant in the instances where it was 
used by him ; whether the title qualification is required in connection 
with each use of the title, and in wliat juxtaposition ; and whether 
"Inter-Collegiate" is of itself a violation of complainant's rights. The 
question to what extent, if at ail, defendant's good or bad f aith in 
what he has done in purported observance of the decree will affcct 
the ultimate équitable liability for profits, must also be reserved. 

[5] Upon the subject of profits : We think the controlling question 
must be whether a sale was the resuit of the misleading. In a patent 
case, and in determining the patentee's right to the infringer's profits, 
the loss of the sale by the complainant patentée is not vital. He may re- 
cover profits, even if he had not been manufacturing and would hâve 
been then unable to make the sale; and this is because he had a 
monopoly in the article itself. Not so, regarding a tradte-mark and 
the right to protection against unfair compétition; thèse rights are 
only incidental to an existing business; they cannot be independently 
injured or suffer damages; they do not create any monopoly in the 
article itself; there can be no damage in connection with violation 
of thèse rights, except as there is in jury to the business and good will; 
and this damage can be only through loss of sales which otherwise 
would hâve accrued to the mjured business (or, indeed, damage to 
the réputation of the goods — another subject). It follows, as applied 
to thèse books, that if the purchaser, immédiate and ultimate, knew 
that he was not buying the Merriam book, but something différent 
from, and claimed to be better than, the Merriam book, and thus de- 
liberately made his choice, there is no room for any inference that 
complainant lost a sale as the resuit of defendant's misleading, and 
so no room for the inference that it lost any profits or that défendant 
received any profits as trustée for complainant. 

Where the title was not qualified as the law and the decree required 
(if such cases appear), and it further appears, by direct proofs or by 
necessary inference, that it is impossible to détermine whether this 
unlawful title use was the inducing cause of the sale — in other worcls. 



G. & C. MEREIAM CO. V. SAALFIELD 377 

when it appears that such title was one of the causes, andi it is impos- 
sible to apportion between that and other causes, the crédit for the 
sale — then (and if we are to adopt the analogy of the patent cases) 
there must be a presumption that the sale results from the unlawful 
use of the name. The défendant bas conf used the marking and dress, 
which he had a right to use, with those which, as against complain- 
ant, he had no right to use. The latter part is a material, if not the 
major, part of the whole. If the history of the sale cannot be more 
definitely ascertained and followed, and so it is impossible to say 
which part of the dress exercised the prédominant influence, then un- 
der the principle of Westinghouse Co. v. Wagner Co., the défendant 
must respond. 

The corrélative is equally true. If books which offend only by bear- 
ing the title bear also the required qualification, there could, from their 
dress alone, be no inference that their sale was the resuit of unfair 
compétition. Nevertheless, if it could be shown that such a book was 
in some other efi^ective manner represented to be complainant's book, 
and was bought by reason of such misleading, such sale would be 
equally an invasion of complainant's rights. 

Not only does this resuit follow from adopting the analogy of the 
patent law, but we take this to be the rule also of the trade-mark 
cases ; and when some of them déclare that the défendant must re- 
spond for bis profits on every article which bore the trade-mark stamp 
upon it, they intend to go no further than to say that such marking 
raises a presumption that the sale thereof was effectuated by this false 
marking or unfair compétition. They are not inconsistent with the 
disputable character of this presumption. In many cases, probably in 
the typical case, it would be practically impossible to dispute the pre- 
sumption, because, even if it appeared that the first purchaser, like 
the wholesaler or dealer, knew what he was buying, this would not, 
of itself, afïect the presumption of a fraud upon the ultimate con- 
sumer or user ; but, even in the case of a technical trade-mark, if 
every purchaser, immédiate and ultimate, knew that he was getting 
the counterfeit, and not the genuine, and bought it because he pre- 
ferred the counterfeit to the genuine, there would be no liability for 
profits. We find nothing inconsistent with this limitation in the re- 
ported trade-mark cases." 

It foUows that, except for the question of ultimate liability above 
reserved, the complainant will be entitled to defendant's profits upon 
sales of books which did not substantially comply with the decree, if 

s Saxlehner v. Elsner & Mendelsohn Co. (C. C. A. 2) 138 Fed. 22, 70 C. C. 
A. 452; Fairbank Co. v. Windsor (C. C.) 118 Fed. 99. See 124 Fed. 200, 61 
C. C. A. 2,S3. In Atlantic Co. v. Rowland (C. C.) 27 Fed. 24, it was tound 
as a faet that complainant would hâve made the saine sales. If Régis v. 
Jaynes, 191 Mass. 245, 249, 77 N. E. 774, is to be taken as holding that in 
such a case défendant is not entitled to show that the ultimate purchaser de- 
llberately and intelligently selec-ted defendant's goods as against plaintiff's, 
such holding is not supported by the cases clted, and is inconsistent with the 
underlying principle stated by Chief Justice Fuller to be that "the essence of 
the wrong consists in the sale of the goods of one manufacturer or vendor for 
those of another." 179 U. S. 665, 674, 21 Sup. Ct. 270, 274 (45 L. Ed. 365). 
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it is made to appear, and in the instances where it is made to appear, 
that it is impossible to apportion the crédit for the sales, as well as 
in those instances where it does sufficiently appear that the sale was 
due to such noncompliance. In this connection it is apparent that de- 
fendant will not be liable, even where the books did not comply with 
the decree, in so far as he may show that the final purchasers intelli- 
gently and knowingly intended to buy defendant's book and not the 
plaintifï's. 

Complainant will also (with the same exception above reserved) be 
entitled to recover defendant's profits upon sales, if any there be, of 
books which did not violate the decree directions, but which sales 
were the resuit of a belief that the books were the Merriam publica 
tion, actively induced by défendant through some misleading means 
beyond the mère use of the name. Upon this subject, the burden must 
be on complainant to establish such misleading and the reasonable 
probability that the sale resulted therefrom. 

Complainant may show upon the accounting, if it can, that except- 
ing for the misleading, it would hâve made spécifie sales which de- 
fendant did make, and show its damages by way of loss of profits. 
If such cases are established, the question of the proper disposition 
of defendant's profits and complainant's lost profits on the same sales 
cah be disposed of in regular course. 

The présent record sufiiciently indicates that there is no computa- 
ble basis, if there is in fact any basis, for damages to the réputation 
of complainant's books by reason of defendant's publications, and the 
accounting should not attempt to cover that subject. 

With the views which we hâve expressed concerning the book itself 
and the theory of recoveririg profits in such cases, we do not now see 
that the gênerai advertising, if tested by the rules adopted, and if 
found unfair, can constitute any independent basis of recovery ; but it 
may serve as évidence tending to show, generally or in spécifie in- 
stances, whether purchasers were misled by défendant, or whether 
they were fairly informed as to the identity of the book. Whether it 
may prove a sufficient basis for any conclusion on this subject can- 
not now be determined. 

In the former opinion, the injunction was directed to be in the same 
form as that finally entered in Massachusetts. It was, of course, in- 
tended that such modifications should be made as to fit the form to 
this case. So modified, it will read as follows: 

"That a perpétuai Injunction issue In this suit restralning défendant, Ar- 
thur J. Saalfleld, his agents, attorneys, servants, employés, and ail persons 
claiming or holding through or under hiui, from usiug as the name or title 
of hls sald dlctlonarles deseribed in the blll hereiu, to which this litigation 
relates, the words 'Webster's Dictionary,' or 'Webster's Impérial Dictionary,' 
or 'Webster's TJniversal Dictionary,' or 'Web.ster's Inter-Collegiate Diction- 
ary,' or 'Webster's Adéquate Dictionary,' or 'Webster's Sterling Dictionary,' 
or any équivalent thereto upon the title-page or upon the back or cover of 
said dlctlonarles, or in any advertisement, circular, notice, or announcement 
referring to said dictionarles, uniess accompanied by the following statement 
plainly printed upon the title-page and in each said advertisement, circular, 
notice, or announcement, vlz.: 'This dictionary is not published by the orig- 
inal publishers of Webster's Dictionary or by their successors' — and especial- 
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ly from publishlng or issuing in the form used by George W. Ogilvie with 
référence to certain of said dictionaries tlie title-pages and baclvs of said 
dictionaries and the circulars and advertisements adjudged misieading or 
deceptive by tlie United States Circuit Court for the District of Massachu- 
setts, in the suit whereln the complainant herein and George W. Ogiiyie 
were parties, or any other form of title-page, hack, circular, or advertisement 
that is in any way calculated to deceive purcliasers into purehasing defeud- 
ant's dictionary under the belief that it is a Webster's Dictionary published 
by the complainant." 



EUSHMOKE V. BADGBR BRASS MFG. CO. 
(Circuit Court of Appeals, Second Circuit. May 31, 1912.) 

No. 231. 

1. Tea-DE-Marks and Tsade-Names (§ 79*) — Unfair Compétition — Imitating 

Dbess or Competitob. 

Where it appears that a competitor bas unneeessarily and knowingly 
imitated bis rivai's goods in nonfunctional features, a court of equity is 
justifled in interfering by injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 89, 90; Dec. Dig. § 79.* 

Unfair compétition in trade, see notes to Scheuer v. Muller, 20 O. C. 
A. 165 ; Lare v. Harper & Bros., 30 G. C. A. 376.] 

2. Teade-Mabks and Tbade-Names (§ 98*) — Unfaik Compétition — Accoxjnt- 

ING. 

Défendant held chargeable with unfair compétition in Imitating .\n 
shape, appearance, and gênerai design brass automobile lamps made by 
complainant, but liable only for profits made on such sales, as it is shown 
by direct or presumptive évidence that complainant would bave made 
but for défendant ; it appearing that to a large extent défendants lamps 
were sold on their merits and on defendant's réputation, without any 
référence to their resemblance to complainant's. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. I 112 ; Dec. Dig. § 98.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by Samuel W. Rushmore against the Badger Brass 
Manufacturing Company. Decree for complainant, and défendant 
appeals. Modified and affirmed. 

Appeal from a decree holding the défendant guilty of unfair com- 
pétition in making motor lamps in imitation of similar lamps designed 
by the complainant and granting an injunction and an accounting. 

Offield, Towle, Graves & Offield and Philip B. Adams (Charles K. 
Offield and Albert H. Graves, of counsel), for appellant. 
Alfred Wilkinson, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We hâve examined the record with care to ascer- 
tain if there is any testimony which distinguishes this case from Rush- 
more V. Manhattan Screw & Stamping Works, 163 Fed. 939, 90 C. C. 

•For other cases see same topic & § numeek in Dec. & Am. Diga. 1907 to date, & Rep'r Inde.Kes 
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A. 299, 19 L. R. A. (N. S.) 269, and Rushmore v. Saxon, 170 Fed. 
1021, 95 C. C. A. 671. 

In the Manhattan Case the Circuit Court found: 

"That the sliape, appearance, external attacliments, and gênerai dress of 
the Rushmore lamp are not functional and are not éléments of mechanlcal 
construction essential to the successful practlcal opération of the lamp as 
a lamp." 

We agreed with this finding, and because of it affirmed the order, 
stating, however, that the conclusion carried the doctrine of unfair 
compétition to its utmost Hmit. We think the doctrine should not 
be further extended, but there is no occasion for extending it so far 
as the case at bar is concerned. In ail essential particulars the facts 
are the same. 

-Slight différences exist between the defendant's lamps and those of 
the complainant, but thèse différences are unimportant and are no 
more pronounced than in the cases above referred to. The ordinary 
purchaser of an automobile is often ignorant of the actual merits and 
value of the articles he purchases and is influenced largely by gênerai 
appearance rather than détails of construction. He sees a speed- 
ometer, a lamp, a clock, or some other of the numerous motor car 
attachments, which is pleasing to the eye, and, having ascertained the 
name of its maker, résolves to hâve it on his car. If the gênerai ap- 
pearance be the same, he does not examine further, and is entirely sat- 
isfied that the device he buys is what he intended to buy. This is true 
of the careless, credulous, and ignorant purchasers, -who are certainly 
as numerous in this as in any other field of business, and dépend 
largely upon the statements of local dealers and the chauffeurs who 
drive their cars. 

[1] An expert and probably a great majority of automobile pur- 
chasers could not be deceived into taking the defendant's lamp, in 
évidence, for the Rushmore lamp, but the ignorant or careless pur- 
chaser looking to gênerai effect, and not to what seems to him to be 
inconsequential détails, would, very likely, be misled. Such simula- 
tions place in the hands of dishonest dealers and agents the materials 
for misleading and cheating the public. It is unnecessary to dwell 
on thèse considérations as they hâve been stated many times by this 
court and need not be repeated. When it appears that a competitor 
has unnecessarily and knowingly imitated his rival's goods in non- 
functional features, a court of equity is justified in interfering. Fur- 
ther than this we do not intend to extend the doctrine. 

[2] The défendant asks that it be relieved from an accounting, or, 
at least, that the accounting be limited to the damages actually sus- 
tained and proved by the complainant. We are inclined to think that 
the latter request is reasonable and should be granted. 

The defendant's brief states that it appeared at the hearing in the 
Circuit Court that the défendant "had long ceased making or selling 
any of the type of lamps in issue." The testimony that the défend- 
ant, or its agents, attempted to palm off its lamps as Rushmore lamps, 
is unsatisfactory and unconvincing. 

We are also convinced that the great majority of the defendant's 
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lamps vvere sold on their merits and on the established réputation of 
the défendants, without any référence to the complainant's lamps. 
To award the entire profits made on the sales of defendant's lamps 
without proof of actual fraud on its part would be inéquitable. An 
■accounting covering the entire field of the defendant's sales would in- 
volve both parties in a long and expensive examination unwarranted 
by the probable results. It seems to us unfair that the complainant 
should recover profits on the sale of lamps by the défendant to per- 
sons who never heard of Rushmore, and were well aware that the 
lamps they bought were made by the défendant, and who bought them 
because they were so made. A decree for profits and damages does 
not necessarily follow a decree for an injunction. 

In Ludington Novelty Co. v. Léonard, 127 Fed. 155, 62 C. C. A. 
269, this court said: 

"We see no reason to dilïer with the Circuit Court in its refusai to order 
an accounting. It we could discover any theory upon wbich a substantial re- 
covery might be had, we would not hesitate to direct a référence, but it is 
plain that such a proceeding will prove abortive after sul).1ecting both parties 
to large additional expense and the défendants to unnecessary annoyances. 
The master would be involved in an inextricable tangle from wbich it will be 
Impossible to émerge wifo a substantial recovery based upon a rational rule 
of damages. The boards sold by the défendants and wbich they had a right 
to sell were intended to be used in coimeetion with a large nuniber of games 
In the description of some of whieh the word 'Carrom' might, in certain as- 
pects, be used innocently. An attempt to segregate the profits, if any, result- 
Ing from the illegitimate use of the word would require an excursion into 
the realms of conjecture and spéculation without hope of any tangible resuit." 

See, also, Kairbank Co. v. Windsor, 124 Fed. 200, 61 C. C. A. 233. 

We think the accounting should be limited to sales where it is shown 
by direct or presumptive évidence that the complainant would hâve 
sold the lamps but for the sale by the défendant. 

As so modified, the decree should be affirmed, with costs. 



In re EXNIS et al. 

In re SHERWOOD. 

(Circuit Court of Appeals, Second Circuit. May 13, 1912.) 

No. 219. 

BAîfKKTjPTCY (§ 116*) — Pboceedings to Reclaiai Properïy — Lacties. 

Where certain stocks wbich bad been pledged by a bankrupt flrm of 
bi'okers as collatéral, some of wbich they held for customers under vari- 
ous arrangements, were released and turned over to their receiver, and 
an omnibus notice was publisbed requii-ing ail claimants to any of such 
stocks to file their clainis by a time stated or they would be barred, the 
court is not reqiiired to consider a elaim flled more tban two years after 
the expiration of such time, in the absence of allégation and proof that 
the claimant did not hâve actual Icnowledge of the notice. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 110.*] 
Coxe, Circuit Judge, dissenting. 
•Por other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Thomas A. Ennis and Charles F. Stoppani, bank- 
rupts. On appeal by Frederick D. Sherwood from an order denying 
his pétition to reclaim certain stocks. Affirmed. 

See, also, 183 Fed. 859: 187 Fed. 720, 109 C. C. A. 468; 187 Fed. 
726, 109 C. C. A. 474; 187 Fed. 728, 109 C. C. A. 476. 

This cause cornes hère upon appeal from an order of the District Court, 
Southern District of New York, denying the pétition of the appellant for an 
order directing the trustée in bankruptey to turn over certain certlflcates 
of stock now in the possession of the trustée. 

The pétition was filed June, 1911. It allèges that appellant Is the owner 
of thèse shares of stock, that the certlflcates were issued, and still stand, 
in his name, and that he appears as the owner on the books of the corpora- 
tions issuing such stock. That he has never sold, asslgned or transferred 
his interest in the sald shares, nor parted with his property in the same ; 
that previous to the year 1909 the certlflcates of stock without any Indorse- 
meut of any kind or any transfer were intrusted by appellant to a thlrd 
party ; that appellant's name was forged to the transfers or assignments and 
the certlflcates pledged with Ennis & Stoppani as security for some transac- 
tion, the détails of whlch are unknown to appellant. Subsequently thèse 
certlflcates were used by Ennis & Stoppani as collatéral to a loan from the 
Mechanics' Bank. After bankruptey the bank llquidated Its loan by the sale 
of a portion of the collatéral and after such liquidation there remained in its 
hands a number of seeurltles including thèse certlficates of stock, which were 
turned over to the recelver. The usual order was made directing the receiver 
to advertise for ail clalmants with notice that unless claims were flled on or 
before August 10, 1909, they should be barred. 

The district judge was of the opinion that Sherwood was fully advlsed 
of the omnibus proceeding, and denied hlm leave to bring réclamation because 
he had "failed to assert his right for more than two years with his eyes 
wide open." 

Wilmer Canfield & Stone (Karl T. Frederick, of counsel), for ap- 
pellant. 

H. H. Kaufman and Dix. W. Noël, for appellees. 

Hays Hershfield & Wolf (Edwin D. Hays, of counsel), for trustée. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). We 
do not find in the record before us anything to show whether appel- 
lant did or did not hâve actual knowledge of the omnibus proceeding. 
Had ail the statements of fact presented to us upon the oral argu- 
ment been submitted to the district judge, with a positive statement 
that Sherwood had no knowledge of the pending omnibus proceeding, 
it is probable that he would hâve given appellant an opportunity to 
prove them, and, if proved, would bave adm.inistered suitable relief. 
Certainly under the circumstances thus asserted it would be inéquita- 
ble to turn his property over to creditors who hâve no title to it. But 
the record which has been certified, being a transcript of the record in 
the District Court, neither proves nor tenders sufficient to call for a 
détermination of the application other or différent fi^om that reached 
in such court. 

The order is affirmed. 
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COXE, J. (dissenting). I am unable to concur in the opinion of 
the court. If the allégations of the opinion be true, 31 shares of 
stock, worth $6,480 and owned by the petitioner, are about to be di- 
vided among the créditons of the bankrupts. It is alleged in the péti- 
tion that thèse shares were stolen from the petitioner, his signature 
forged to blank assignments and the certificates pledged as security 
with the firm of Ennis & Stoppani, the bankrupts, without the knowl- 
edge, consent or approval of the petitioner, who received his first ac- 
curate information concerning the transaction in December, 1910. 

The sole reason for refusing the petitioner the right to reclaim his 
property was that he did not prove his title at the hearing before the 
référée in the so-called "omnibus proceeding," notice of which was 
published in the New York Times; Whether or not he had actual 
notice of this proceeding does not appear. 

Even if it be conceded that he was guilty of lâches in this respect, 
it seems to me that he should be permitted to prove his title. If the 
property had been sold and divided without notice of his claim, a dif- 
férent situation would be presented. But the property is still in the 
hands of the trustée, and there can be no just ground of complaint 
if it be restored to its true owner. No one has been misled ; no rights 
hâve been lost by the delay. I cannot avoid the conclusion that a 
great injustice may be done if this petitioner is denied the right to 
prove that the securities in question belong to him. Ail he asks is a 
fair hearing on the merits. 

To state the proposition bluntly, stolen property belonging to the 
petitioner is about to be divided among creditors who hâve no shadow 
of title to it if the pétition states the truth. That the District Court, 
exercising in bankruptcy the powers of a court of equity, is, because 
of alleged lâches, precluded even from hearing the proof, is a prop- 
osition to which I cannot assent. 

I think the testimony should be taken, and if it appears that the 
property was stolen from the petitioner, it should be restored to him 
without delay. 



THE AURORA. 

THE COLERAINB, 

(Circuit Court of Appeals, Second Circuit. May 13, 1912.) 

No. 211. 

CoLusiON (§ 95*) — TuGS WITH Tows Obossing — Faults — Violation of 
Stabboabd Hand Rule. 

One of two crossing tugs with tows wliich was tbe burdened vessel 
under the starboard hand rule, art. 19, inland rules (Aet June 7, 1897, c. 
4, 30 Stat. 101 [U. S. Comp. St. 1901, p. 2883]), but failed to lieep out 
of the way, is in fault for a collision between thelr tows, and solely in 
fault where the other kept her course as required by article 21. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. I 95.* 

Collisions with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

•For other cases see same toplc & % numbeh in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in adlmiralty for collision by John H. Butler as owner of 
the barge Jack Butler, against the steamtug Aurora, Lehigh Valley 
Transportation Company, claimant, and the steamtug Coleraine, 
Thomas Tracy, claimant. Decree against both tugs, and the claim- 
ant of the Aurora appeals. Reversed and decree directed against the 
Coleraine alone. 

On appeal by the Lehigh Valley Transportation Company, claim- 
ant of the steamtug Aurora, from a decree of the District Court for 
the Southern District of New York, holding the said tug, and also 
the steamtug Coleraine, in fault for a collision between a car float 
in tow of the Aurora and the barge Jack Butler, in tow of the Col- 
eraine. The collision occurred in the East River on January 25, 1911, 
shortly after 5 o'clock p. m;. 

Harrington, Bigham & Englar and D. Roger Englar, for appellant 
Lehigh Valley Transp. Co. 

Carpenter & Park, James Emerson Carpenter, and Henry E. Mat- 
tison, for appellee Tracy. 

Herbert Green, for appellee Butler. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. We think the décision of the District Court 
holding the Coleraine, at fault for not keeping out of the way of 
the Aurora and her tow was clearly right. The prépondérance of 
testimony is to the effect that she was the burdened vessel and it 
was her duty under the starboard hand rule, article 19 of the act 
of June 7, 1897, to keep out of the way of the Aurora and, if neces- 
sary, to slacken her speed or stop or reverse. The district judge 
finds that she was the burdened vessel and his décision is supported 
by the testimony. It was, there fore, the duty of the Aurora, under 
article 21 of the same act, to keep her course and speed. This she 
did, and we think the district judge was wrong in holding her at 
fault. If she complied with the law in ail particulars afïecting the 
collision, the fact that she had no lookout and no lights is negligible. 
If a lookout had been on the bow of the tow, he could hâve done 
nothing more than report to the pilot of the tug what he knew al- 
ready, namely, that the Coleraine was crossing the river on an ob- 
lique course. The pilot of the Aurora was some three feet above the 
cars on the float, his view was unobstructed and he testified that he 
saw the Coleraine from her water line to the top of her smokestack. 
He also testified that looking over the cars he could see the water twenty 
feet from the float. A lookout could hâve given him no information 
that would hâve induced him to change his navigation. The sun 
set on the evening of January 25th, at 5 :09, and the testimony is 
not clear that the collision occurred subséquent to that time, but 
even if it did, there is no doubt that the entire situation was seen by 
the pilot of the Coleraine. The absence of lights on the Aurora and 
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the float had no more to do with the collision than the absence of the 
necessary number of life preservers in her cabin. The Aurora could 
not at any time hâve changed her course or speed without violating 
the rule. Whether the maneuver vvhich the district judge says she 
should hâve made would hâve resulted as he suggests, is problematical. 
He says: "A timely starboard helm by the Aurora might hâve 
cleared the sterns at the last moment." The answer to this sugges- 
tion seems to be threefold. First, a vessel is not responsible for an 
error made at the last moment, for such an error is made in extremis. 
Second, while such a maneuver might hâve eased off the sterns of 
the tows, it would bave had precisely the opposite effect on the bows, 
with, probably, a more disastrous resuit than that vvhich actually fol- 
lowed. The master of the Aurora was asked as follows : 

"Q. If you had starboarded youi' helm it would liave puUed your steru In 
towards New York? 

"A. Yes, sir ; and the bow on to hun. 

"Q. What would be the greater, the effect on the stern or the effect on the 
bow? 

"A. The effect on the bow would be greater." 

Third, the Coleraine in her answers charges as a fault that the 
Aurora sheered in towards the barge. The only way she could pro- 
duce this sheer was by starboarding. She did not starboard and 
did not sheer in toward the canal boat. She kept her course and 
speed, but is held liable for not doing what the Coleraine charges 
she did do and was guilty of fault because she did it. In other 
words, the Coleraine asserts, in efïect, that the accident happened 
because the Aurora starboarded at the last moment and the District 
Court holds her in fault because she did not starboard at the last 
moment but kept her course and speed. 

The decree is reversed and the cause is remanded to the District 
Court with instructions to dismiss the libel as against the Aurora 
and to enter a decree holding the Coleraine solely in fault. 



UNITED WIRBI.,ESS TELEGRAPH CO. et al. v. NATIONAL BLECTRIO 

SIGNALING CO. 

(Circuit Court of Appeals, First Circuit. May 2. 1912.) 

No. d5S. 

Bankeuptcy (§ 391*) — Infrin'gement of Patent — Bankrttptct of Oefbnd- 
A>'T — Extension of Injukction to Trustée. 

Where a défendant, adjudged to hâve infrinj;ed a patent, has been ad- 
judged a bankrupt, and the alleged infringing apparatus or articles hâve 
passed into the possession of his trustée, he will be enjoined from sellinè 
or transferring the same pending an appeal to review the decree in the 
patent suit. 

[EA. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 637-655 ; 
Dec. Dig. § 391.*] 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
198 F.— 25 
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Appeal from the Circuit Court of the United States for the District 
of Maine. 

Suit in equity by the National Electric Signaling Company against 
the United Wireless Telegraph Company and others. Decree for 
complainant, and défendants appeal. On pétition by appellee for 
prohibition of sale. Granted. 

See, also, infra. 

Robert T. Whitehouse, of Portiand, Me., for appellants trustées 
in bankruptcy. 

Francis W. H. Clay, of Pittsburgh, Pa., for appellee. 

Selden Bacon, of New York City, for reorganization committee. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PER CURIAM. We are of the opinion that pending this appeal, 
or until further order of this court, no further steps should be taken 
by the trustées in bankruptcy of the United Wireless Telegraph 
Company, or by any party appellant, in furtherance or consumma- 
tion of such provisions of the contract for purchase and sale here- 
tofore entered into between the said trustées in bankruptcy and 
Arthur P. West and others, as a committee of stockholders on 
reorganization, as may require a transfer by said trustées in bank- 
ruptcy of title in and to any apparatus or instruments, the property 
of the United Wireless Telegraph Company or its trustées in bank- 
ruptcy, and held by the decree of the Circuit Court to infringe the 
patent in suit; and it is so ordered. 



UNITED WIRELESS TELEGRAPH CO. et al. v. NATIONAL ELECTRIC 

SIGNALIN6 CO. 

(Circuit Court of Appeals, First Circuit. June 18, 1912.) 

No. 953. 

Patents (§ 328*) — valtdity and Infbingement — Appahatus tor Wireless 
Telegraphy. 

Ttte Fessendeu patent, No. 706,736, for apparatus for wireless teleg- 
raphy, if not whoUy invalid, because of amendments of the application 
whlle pending in the Patent Office, must be restricte"d to the priuciple 
of opération deseribed in the spécification; as so construed, lield not 
infringed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maine. 

Suit in equity by the National Electric Signahng Company against 
the United Wireless Telegraph Company, Selden Bacon, receiver, 
and others. Decree for complainant, and défendants appeal. Re- 
versed. 

For opinion below, see 189 Fed. 727. See, also, 198 Fed. 385. 

•For other cases see same topio & § numeer in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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Livingston Gifford, of New York City (Philip Farnsvvorth, of 
New York City, on the brief), for appellants. 

Francis W. H. Clay, of Pittsburgh, Pa., and Melville Church, of 
Washington, D. C, for appellee. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This is an appeal from the decree of 
the Circuit Court in a suit for infringement of letters patent 706,736 
to Reginald A. Fessenden for apparatus for wireless telegraphy. 

The appellant was found to infringe claims 6, 9, 10, 11, 12, 14, 19, 
20, 21, 27, 28, 29, 30, 32, 33, and 35. 

The nature of the Fessenden invention is thus set forth in the 
spécification : 

"The invention described herein relates to certain improvements in appara- 
tus for the electrical transmission of signais from one station to another 
without the use of couductors Connecting such stations, such apparatus being 
more espeeially designed for the carrying ont of method described and 
claimed in application sériai Ko. 740,429, filed December 15, 1899. 

"In the methods heretofore employed the electromagnetic waves generated 
at the receiving-statiou produce voltages in the receiving-circuit. Thèse volt- 
ages or currents, being impressed upon a suitable materlal normally non- 
conductive, render the same conductive, and tbereby permit the passage of a 
current through a circuit in which said material, usually ternied a 'coherer,' 
is included. After the passage of the voltages produced by each séries of 
electromagnetic vi'aves generated at the sending station, the coherer must be 
operated in some way to restore it to normal or nonconductive condition. 

"The object of the présent invention is to provide for the génération, by 
currents produced by electromagnetic vi^aves, of induced currents in a second 
élément or circuit, and by the reaction of the current in this second élément 
or circuit on the fleld formed or produced by the currents in the receiving 
conductor to produce motion which is directly or indirectly observable. 

"In gênerai terms the invention consists in apparatus whereby the energy 
of electric currents produced by electromagnetic waves may be transformed 
into the energy of motion and the energy of such motion employed for pro- 
ducing intelligible signais." 

Two of the forms of apparatus at the receiving station are thus 
described : 

The fîrst for producing visible movements or signais : 

"At the receiving-station the receiving-conductor is conveniently formed by 
a wire or wires 6, projecting up vertically or at an inclination to a suitable 
height, which are also grounded. A coil or coils 7 are arranged in the cir- 
cuit of the conductor 6", and an élément or coil of wire S, formiug a closed 
circuit, is supported with a freedom of movement in such relation to the coil 
or coils 7 that the current produced by the electromagnetic waves will induce 
a current in the élément 8. The élément S is suspended, preferably, in such 
manner that a plane at right angles to its axis will form an angle of ai> 
proximately forty-five degrees (45°) with a plane at right angles to the axis 
of the coil or coils 7, so that the reaction of the current induced in said élé- 
ment, with the fleld produced by the coil or coils 7, will cause the élément S 
to move with référence to the coils 7. This motion of the eîement may l)e 
observable by means of a mirror 9, attaclied tbereto, refieeting a beam of 
light on a scale, or said élément may form a part of the circuit of a record- 
Ing siphon, etc. As shown in lïg. 2, the coil 7 may be connected to the sec- 
ondary coil 11 of a transformer, vfhose primary coil i,3 is connected in séries 
with the receiving-conductor." 
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The second for producing audible signais through the use of a 
téléphone as a recording instrument : 

"A désirable means for transforming the electromagnetic waves into re- 
cordable motion Is shown In Figs. 3 and 4. The élément 8 is balanced on 
supporting-rods or knlfe-edges X3, one of which is t'ormed of a good electri- 
cal conductor, as silver, the élément S bèing preferably formed by a silvei- 
ring. A carbon block 14 is so arrangea that a portion of the ring between 
the supporting-rods will normally rest lightly thereon. This microphonic 
contact, thç Gonducting pivotai support, and the portion of the ring between 
them form parts of an electric circuit, which alsb includes a generator 15 
and a reéording instrument 16, as a télégraphie sounder or the receiver of a 
téléphone. When a current is produced, as above described, in the coit 7, 
the élément or ring 8 will be caused to press on the carbon block, thereby 
increasing its conductivity. When uslng a telephone-receiver as a recording 
instrument, the generator 15 is preferably of a character capable of producing 
an alternatlng current, as such current causes a constant vibration of the dia- 
phragm, the vibrations increasing in intensily with an increasod flow of cur- 
rent in the circuit. 

"This increase in intensity of action with increased flow of current is 
characteristic of this form of receiver and also of the form shown lu Fig. 1. 
In this it is sharply differentiated from such devices as the coherer, which 
elther give à strong indication or do not give any. This characteristic is 
advantageous in that if the signal sent — say a dot — be too weak to give an 
action of the fuU intensity it may stlll in most cases be read and not missed 
entirely, which is of value in sending code messages." 

The features common to both forms of complainant's apparatus are 
the free grounded antenna wire to act as a receiving circuit, with a coil 
therein whereby a field is created, and the closed ring 8 so placed 
that oscillating currents are induced therein, and that such induced 
currents will react upon the iîeld. 

In the first form ring 8 acts as the indicator. 

In the second form ring 8 is used to vary the résistance of a 
battery circuit containing a téléphone. 

Each form of apparatus is operative, but neither form has been 
used commercially. 

It is désirable at this point to describe the defendant's apparatus 
in respect to such features as are hère involved. 

There is a free grounded antenna circuit, and an induction cir- 
cuit. The induction circuit, however, difïers from Fessenden's both 
in structure and in the mode of utiHzing the currents. 

There is in this circuit a perfectly passive pièce of material, car- 
borundum, which suffers no change of résistance or physical char- 
acter like the coherer, arid is a detector which will operate to give 
good signais, even though no local battery is used, showing that its 
valve action is such as to enable the incoming energy of the radia- 
tion itself to be the source of the signal. 

The induction circuit with this carborundum detector has the charac- 
teristic of rectifying oscillating current, which by itself will not operate 
a téléphone, into a séries of direct impulses which will operate a 
téléphone. 

It receives electrical energy in such form that it is incapable of 
operating a téléphone, and passes out electrical energy that will 
operate a téléphone. 
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The detector interposée! in the induction circuit is also in a local 
battery circuit which includes the téléphone receiver. 

The battery current, a direct current, is varied by direct impulses 
coming through the detector; thèse impulses, however, being in 
themselves sufficient to operate the téléphone. 

The free grounded antenna circuit, which is an "open door" to 
ail the incoming radiations, was not new with Fessenden, but was 
in Marconi's patent of January, 1899, and in Lodge's patent of 
1898, neither of which had the coherer in the antenna circuit. 

Each, however, shows a coherer in the induction circuit. 

The différences between the devices of the patent in suit and the 
alleged infringing devices, both in structure and in electrical action, 
are very great. 

The défendant does not produce motion of a part by the reaction 
of currents upon the galvanometer principle, nor are its circuits 
capable of such electrical action as is characteristic of complainant's 
device. 

Its induction circuit has neither low résistance, nor low voltage 
opération, but, on the contrary, has high résistance and requires 
high voltage. Défendant does not produce motion that is visible; 
neither does it employ the mechanical pressure of a moving part to 
vary the résistance of carbon or other part of a battery circuit. 
Ail thèse features of complainant's device are absent. 

The patent states that "the apparatus employed at the sending 
station may be similar to that now in use for the génération of 
electromagnetic waves" and lays stress upon the apparatus at the 
receiving station. 

Counsel for complainant say: 

"The patent Is on a receiver, and the essence of the receiver is not so much 
the detector as the detector circuits. 

"ïhe departure trom the prier art was in the arrangement of circuits for 
a free current fiow." 

The complainant's argument upon the question of infringement 
treats as nonessential the reaction of the current in the second élé- 
ment or circuit on the field formed by the currents in the receiving 
conductor, although the patentée, as we bave seen, states that the 
object of bis invention is to produce motion by the reaction of an 
induced current upon the field formed by the currents in the receiv- 
ing conductor. 

In the defendant's apparatus there is no such reaction of induced 
current upon a field, and no motion is produced that resembles the 
mechanical motion which is produced by the patentee's arrangement 
of circuits. 

The défendants do not in the obvions sensé of the patent employ 
the "energy of motion" — i. e., of mechanical motion — to produce 
visible signais, or audible signais, by varying the résistance of a 
relay circuit wherein is a téléphone. 

The défendant is charged with infringement, not because it has 
what the patentée stated to be bis invention, but because it is said 
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to have what experts and counsel say was in fact the true invention 
disclosed by the patent in suit. 

It is said that in the prior art it was assumed that the coherer 
was necessary, and that^— 

"Fessenden's conception that it was not necessary was a new and startllng 
departure from the prior art; that his invention lay In the 'idea couceived' 
rather than in spécial apparatus." 

He introduced, it is.said, the principle of the "open door receiver" 
whereby ail waves were admitted and permitted to operate cumu- 
latively or with a combined effect upon the signal indicating or 
recording devices. 

His method, it is said — ■ 

"consisted simply in providlug an always closed circuit for the incoming cur- 
rent of waves, extending from the top of the antenna way to the ground, and 
the same in any derlved circuit. * » * 

"The 'nub' of thls new method * • * Is the always-closed circuit (af- 
fording, of course, an always open electrical path) for the oscillatory electrie 
waves or currents provided by the recelving eonductor, or whatever circuit 
the détecter was In." 

It was also stated in argument that — 

"the essence of Fessenden's invention is not so much the Indication of the 
présence of oscillatory currents as the obtaining of oscillatory current to 
detect." 

The departure of the complainant's counsel and experts from the 
patent is illustrated by the follovi'ing extract from complainant's 
brief : 

"The point to be remembered is that it does not matter how the current in 
the recelving wire makes its présence manifest, exeept that in the language 
of Fessenden's flrst and original application 'the energy of the currents gen- 
erated by the waves at the recelving station [are transformed] into the 
energy of motion.' This motion, as we show later, may be the motion of a 
ring directly seen, or the motion of a ring indirectly felt, or the motion of a 
téléphone dlaphragm directly heard, or any other form of motion with any 
conceivable means for the motion making Itself known to the sensés." 

It may be said in gênerai of the complainant's case that the usual 
course of comparing complainant's and defendant's devices with 
respect to structure and mode of electrical opération is not foUowed. 

The fundamental error in the argument is in excluding from the 
comparison the coil in the recelving wire, forming a fîeld, and the 
reaction of the induced current in ring 8 upon that fîeld. Were this 
omitted from the patent as completely as from the complainant's 
argument on infringement, there would remain no description of 
-means for producing signais. The omission is of the principle of 
opération — of the only means indicated for using the energy re- 
ceived. 

Fessenden states that this was the feature wherein his invention 
consisted. 

Counsel for complainant say that this statement is a mistake, 
and propose varions other statements of what the invention was. 

We may recall the fact that complainant has said that the essence 
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of Fessenden's invention is net so much the indication of the prés- 
ence of oscillatory currents as the obtaining of oscillatory current 
to detect, and also the sweeping terms in which it ignores ail différ- 
ences in the modes or the means bf making manifest the présence 
of current. 

We shall consider later the question of the mode of utilizing the 
currents for signahng and the soundness of the argument that 
ignores thèse différences. 

There are two aspects of the matter, both essential to be con- 
sidered : 

(a) The réception and accumulation of energy from radiations. 

(b) The application of this energy to use in signaling. 

As to th<e réception of the radiations. The complainant's argu- 
ment refers to Marconi's 1897 patent, wherein the coherer was in 
the antenna circuit, instead of to Marconi's 1899 patent, wherein, 
as in Lodge's 1898 patent, the antenna circuit was free as in Fes- 
senden's patent. 

So far the "open door principle" is in the prior art. In the in-, 
duction circuit of Marconi's 1899 patent and Lodge's 1898 patent 
the induced current has to encounter the résistance of the coherer — 
i. e., its résistance to the oscillating current which it picks up (not 
its résistance to the battery current) ; but af ter it has overcome this 
résistance the received current continues to oscillate through the cir- 
cuit which contains a condenser. 

The means for getting and accumulating energy are shown both 
in Lodge and Marconi, with a single différence. Fessenden does 
not, in receiving current in his induced circuit, encounter the initial 
résistance of the coherer. If upon this différence it may be said 
that Fessenden has the "open door," while Lodge and Marconi 
bave a "closed door," then the défendant, whose circuit with a car- 
borundum detector has a higher résistance than the coherer, also 
has a "closed door," and does not follow the "open door" princi- 
ple of Fessenden. 

To the defendant's argument that it has the high résistance of the 
prior art and not the low résistance of Fessenden's induction cir- 
cuit, complainant replies that — 

"as poiiited out by Dr. Kennelly the term 'low résistance,' as used by Fes- 
senden, means low only as compared with the Inflnitely high résistance of 
a coherer." 

Référence is also made to what Judge Townsend says about the 
résistance of the coherer being so high as to prevent passage of: cur- 
rent in Marconi Wireless Tel. Co. v. De Forest Wireless Tel. Co. 
(C. C.) 138 Fed. 663, line 12. What Judge Townsend said is this: 

"The powder in the tube j, wlien in Its normal condition, offers sueh an 
amount of résistance that the local battery current will not pass through it." 

Hère is a fallacy; the substitution of the coherer's résistance to 
the battery current for the résistance of the coherer to the incoming 
waves — an entirely différent matter. In picking up waves the co- 
herer is made as sensitive as possible. It is not designed to offer 
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résistance to them, though it is designed to offer résistance to the 
battery relay current. In Lodge and Marconi the coherer, though 
of higher résistance than Fessenden's circuit, is not designed to 
offeir résistance to the incoming waves, though it is designed to 
offer résistance to the battery current. The "open door" and 
"closed door" argument is fallacious, in making no clear distinction 
between the résistance to the admission of energy to the detector 
and the résistance in the path of the battery current. 

So far as the admission of the radiations is concerned, the de- 
fendant follows the prior art, and not Fessenden. Its circuit, with 
a condenser, is in both the Marconi and Lodge patents. The means 
for the admission and accumulation of energy are in the prior art. 

The argument that bècause Marconi used a coherer he had a 
"closed door," i. e., an open circuit, and that Fessenden, because 
he had no coherer, but a closed circuit, had an "open door," and 
that any one who has a device with an "open door" infringes Fes- 
senden's patent, is in many respects unsound. 

The apparatus at the receiving station must hâve two f unctions : 
It must receive impulses, and it must utilize thèse impulses to pro- 
duce signais. The "open door" contention ignores the second func- 
tion, and erroneously assumes that the open door by itself con- 
stitutes Fessenden's invention, irrespective of the mode of treatment 
of the impulses received, in order to perform the function of signal- 
ing, and irrespective of différences in apparatus and in electrical 
principles involved. 

The application of the energy to use in signding. 

In thé prior art Lodge and Marconi used it to operate a relay 
battery current. It may be said that it was used "to pull the 
trigger" and release a battery current that before the admission of 
radiations was obstructed by filings in the coherer. 

Fessenden had the conception that this energy might be used in 
another way and without a relay to get motion "without the neces- 
sary interposition of a secondary or auxiliary generator for the 
production of such motion," as appears in claim 1 of his original 
application. He used it and got visible motion by the use of a 
well-known electrical device. He also used it, as Marconi had used 
it, to operate a relay; but he did not disclose in his patent more 
than one way of opéra ting without a relay, which as apparatus was 
not of commercial value, and as illustrative of principle was practi- 
cally a following of Hertz. This conception was not new with 
Fessenden, nor was it fîrst described in Fessenden's patent. In the 
Electrical World of December 18 and 25, 1897, and March 2, 1898, 
were published articles by Northrup, Pierce, and Reichman and 
others, which constitute prior publications, that make the suggestion 
to dispense with coherers and to apply the principle of the gal- 
vanometer, and describe apparatus that was constructed upon this 
principle, and was substantially similar to one form of Fessenden's 
apparatus. 

This visible motion apparatus is the sole justification for many 
of the arguments of counsel, and this is inoperative without the 
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reaction between the field and induced current. No abstraction 
which omits this is valid. In what counsel say is the preferred 
form of apparatus, Fessenden attempts to use the radiations for the 
purpose of changing the résistance of a battery circuit or relay. 
This broadly was the conception of Lodge and of Marconi. It is 
said, however, that with the coherer there is an interrupted opéra- 
tion, while with Fessenden there is a continuous opération. This 
argument, however, does not take into considération the microphonic 
detector which it is conceded is not within Fessenden's patent. 

The use of a téléphone receiver in wireless telegraphy was not 
new with Fessenden, and after the Téléphone Cases, 126 U. S. 1, 
8 Sup. Ct. 778, 31 L. Ed. 863, decided in 1888, there was no room 
for a new conception of operating a téléphone by an unbroken un- 
dulating current as distinguished from make and break. The prob- 
lem was to find means and invent apparatus. Fessenden, upon the 
strength of his téléphone receiver combination, could not claim the 
exclusive right to Bell's undulating current for use in wireless teleg- 
raphy and refer ail other inventors to the art as it stood at the 
time of Reis. Fessenden's conception of means for operating by 
the wave energy and without a relay begins and ends with his 
visible motion device. When he makes his téléphone combination 
he uses the relay, and shows no conception that a téléphone can 
be operated solely by the energy received from electromagnetic 
waves. He uses the téléphone as a "recording instrument" acting 
upon old principles. He seeks to vary the résistance of the télé- 
phone circuit in a new way by pressure of his ring 8. His téléphone 
apparatus, Hke his visible motion apparatus, so far as can be dis- 
covered from the patent, is dépendent upon the reaction of cur- 
rents in the antenna wire and induction circuit. 

Fessenden's method of using the current, therefore, in each form 
of apparatus, is a spécial and limited method. His principle is re- 
action of current upon a field. If it be said that he uses the cur- 
rents continuously and not interruptedly as in the coherer, he never- 
theless cannot claim broadly a continuous use of current, but at 
best a continuous use in the mode in which he applied it. He can 
claim broadly neither a closed circuit nor continuous current, be- 
cause thèse alone are not inventions, and because further invention 
of apparatus and further discovery is essential to apply those features 
to practical use. 

The statement that Fessenden taught that in the use of the co- 
herer the art was on the wrong track, ignores the fact that in the 
prior art were many "detectors," other than the coherer, whose 
function was to receive energy from radiations and use it for sig- 
naling, 

That Marconi's coherer was not self-restoring and required to 
be tapped in order to afford résistance to the battery current was 
regarded as a defect, and various attempts were made to provide a 
substitute for the coherer. The workers in the art did not need to 
be told that a substitute was désirable; the art was seeking substi- 
tutes, and various substitutes were invented. 
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Counsel for complainant say: 

"The défendant may, if It pleases, use an Imperfect contact deviee or 
coherer, or any other form of appliance, such as the Hughes deviee, as a 
détecter, wLich provides a varying contact résistance in the détecter circuit, 
and it wlll be free of the Fessenden patent." 

In what are called the prior Hughes publications of May and 
June, 1899, there is described the use as a receiver of what is de- 
scribed as a "microphone," with a carbon and steel contact. The 
défendant has proved that this deviee, though described as a micro- 
phone, permits the opération of a téléphone without any battery; 
and it is contended that the absence of a battery is conclusive évi- 
dence of some other action than that of a microphone. In other 
words, that the instrument is acting, not as a contact résistance 
varier, but to modify the received energy into such form that it 
will operate a téléphone. This, of course, is not what is under- 
stood by microphonic opération, and the défendant is right in say- 
ing that the mère fact that the instrument was called a microphone 
is insufHcient to show that without a battery it works upon what is 
known as the microphonic principle. 

After Marconi's patent of 1899, with its free antenna circuit, the 
principal problem was, not how to receive the waves, but how and 
by what apparatus to utilize them to the best efïect. At présent 
the téléphone is ordinarily used to detect the signais. A battery 
current is not essential ; but the oscillatory current itself, if rectifîed, 
will supply ail needed energy to operate the téléphone. 

We do not find, however, in the Fessenden spécification, any dis- 
closure of this fact, nor any suggestion that an oscillating current 
can be rectifîed into such a succession of direct impulses as will 
operate the téléphone. If the contacts of a microphone can be so 
adjusted as to rectify the current, this is so foreign to the micro- 
phonic opération described by Fessenden, which requires the use of 
a battery current, that no contention can be built upon it by the 
complainants in this case. 

The complainant concèdes the right to use any contact except a 
good contact, but there is no reason for denying to the défendant 
the right to use any, kind of a contact for the purpose of rectifying 
oscillating current into direct current or direct impulses. The con- 
tention that the défendant has borrowed nothing from Fessenden, 
but that its circuits are derived from the prior art, and that the 
problem was solved by substituting for the coherer à detect or, which 
i"s superior to the coherer and opérâtes upon a différent principle 
is very satisfactorily established. 

A Gomparison of the apparatus of the complainant' and défendants 
in structuré and in principles involved is enough to establish non- 
infringement of the Fessenden patent. The varions generaHzations 
wherëby the complainant départs from Fessenden's' invention and 
f rorti his patent, and seek to hold the défendants as infringers by 
thé test of abstractions, well illustrate the diiïerence betweën such 
général- conceptions as scientific spéculation might draw as to the 
lines upon which an art might develop, and the dèfinite, practical. 
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and useful applications of gênerai principles which, when embodied 
in structure, are properly classed as inventions, and serve as proper 
tests for infringement by a fair comparison and a fair application 
of the doctrine of équivalents. 

In American Bell Tel. Co. v. National Téléphone Co. (C. C.) 109 
Fed. 976, 1043, it was said: 

"The patent statutes requlre the patentée himself to claim and define his 
invention, so that the pul)Iic may know its rights, and so that there shall not 
1)6 imposed upon the courts the burden of eonstructing upon a hearing new 
clainis froni the interprétations that experts may place upon lauguage of the 
most sweeping and gênerai charaeter." 

We find in Fessenden's application for his patent no évidence of 
a failure to disclose the nature and scope of his invention of appa- 
ratus. His invention is correctly described, and his claims, fairly 
construed, must be limited to apparatus operating upon the galva- 
nometer principle. 

Fessenden's original application was iîled December 15, 1899, and 
his divisional application for the patent in suit, filed May 17, 1900, 
contained five claims. 

June 6, 1902, and thereafter the spécification vi^as extensively 
amended, and a large number of claims were added of a most ex- 
trême and sweeping charaeter, which ignored the original descrip- 
tion of invention. 

The subject of tuning was apparently an afterthought. It is con- 
ceded that not a word was contained in the original application on 
that subject. 

It is true that in the original application is shown and claimed a 
condenser in circuit ; but its f unction is not described nor claimed, 
nor is it shown to be adjustable, and that part of the spécification 
and claims which relates to the subject of tuning is so clearly new 
matter and so clearly an enlargement that it comes directly within 
the principles of Stewart v. Lava Co., 215 U. S. 168, 30 Sup. Ct. 
46, 54 ly. Ed. 139, and the many décisions following Railway Co. v. 
Sayles, 97 U. S. 563, 24 L. Ed. 1053. 

It is, however, conceded that the tuning question is a subordinate 
question, and is dépendent upon the soundness of the complainant's 
contention as to the scope of Fessenden's invention. 

There was also introduced by amendment of the spécification a 
new phrase, "current-operated wave-responsive devices," upon which 
a large part of the complainant's case is built. 

As defined by the amendment this term — 

"as used herein and by me generally is meant wave-responsive devices havlng 
ail their contacts good contacts and operated by currents produced by electro- 
magnetic waves. They are hence to be distinguished from wave-responsive 
devices depending for opération upon varying contact résistance." 

This accompanied new claims in which the term was used in a 
breadth that would include the bad contact or microphonic contact, 
the anticoherer, or self-restoring coherer, and even the tapped co- 
herer of Marconi. 

Read apart from the speci'fication, certain claims are broad enough 
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to cover ail devices using the energy of the oscillatory current. 
The expression "having ail their contacts good contacts" is net 
descriptive of Fessenden's devices. The addition of this clause to 
the spécification is remarkable. It is not descriptive of either form 
of Fessenden's device. His first form has no contacts, and his 
second form has only a bad contact, a microphonic contact. It is 
merely an arbitrary exception of ail contact devices except good 
contacts — to be read in connection with the all-embracing expres- 
sion, "current-operated wave-responsive device." 

It defines the apparatus claimed by stating the kind of energy 
that is to be used to operate it, although the use of that energy, 
oscillatory, currents, received from Hertz waves, is the foundation 
of the wireless art. AU receivers must be current operated. 

This is not a claim for described apparatus, but is a claim for 
the use of an electromotive force, and for ail apparatus in which it 
can be employed. 

In the spécification, however, bad contact or microphonic appa- 
ratus is excluded by the expression we hâve quoted; and this is 
acknowledged to be outside of Fessenden's patent. 

It is like a claim for a water current operated device, other than 
such devices as hâve been previously used, but inclusive of ail sub- 
séquent devices which are not like those of the prior art. The 
fallacy of this mode of argument is that, while it does not claim 
what is clearly an anticipation, it covers everything else, irrespec- 
tive of its resemblance in essential particulars to the Fessenden 
device. 

"It Is a famillar rule that a generalization or a defliiitlon that is too broad 
cannot be niade good by maklng an arbitrary exception of each case that 
cornes wlthin its ternis, but which should not bave been included. A single 
contrary example destroys thè generalization." American Bell Tel. Oo. v. 
National Tel. Co. (0. C.) 109 Fed. 994. 

A generalization so broad as to cover the prior art must be with- 
drawn, and a new one made that is narrower and is limited by the 
point of différence. 

But it is said that Fessenden employs the term in a spécial sensé — 
in a peculiar sensé — that "he made his own dictionary" in his patent. 
In what sensé? 

Thç first distinction is as to the character of current in respect to 
voltage. He says: 

"The reeeivlng mechanlsme are actuated by currents produced by electro- 
magnetic wayes, and not by voltages, as in case of the coherer. 

The distinction, of course, cannot properly be drawn between cur- 
rent and voltage, but must be drawn between two kinds of current — 
high voltage currents and low voltage currents. 

The distinction in apparatus which conforms to distinctions be- 
tween high and low voltage current is high and low résistance. 

His apparatus is to hâve low résistance as distinguished from the 
résistance of the coherer or of the microphonic contact. 

The first "open door" to the incoming waves is the free antenna 
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wire grounded. Hère is low résistance. Marconi and Lodge, before 
Fessenden, had this; and in this défendant takes froni the prior art. 

AU the energy that cornes is hère received. It is sent into an 
induction circuit. In Fe<^senden this circuit has low résistance. 
In Marconi and Lodge there is such résistance to the induced cur- 
rent as is caused by the relatively higher résistance of the coherer 
in circuit. 

Care should be taken to distinguish between the résistance of the 
coherer to the battery current in the local or relay circuit and the 
résistance to incoming waves. There is a "closed door" to the bat- 
tery current. This has nothing to do, however, with the question 
of the initial résistance to the incoming energy from the Hertz waves. 

The coherer has two properties. It will afford résistance or 
"close a door" to a battery current, and because of its sensitive- 
ness it will pick up oscillatory current. But after the coherer has 
picked up oscillatory current, this current continues to oscillate 
through the coherer so long as the Hertz waves endure. 

The only sensé in which it can be said that Fessenden has an 
"open door" and Marconi and Lodge a "closed door"— i. e., closed 
to the incoming oscillatory currents — is that the induction circuit of 
Fessenden is of lower résistance than the coherer. 

In that sensé, however, the defendant's carborundum contact re- 
ceiver has a "closed door," for it has a résistance higher than the 
coherer. 

The complainant says that the essence of Fessenden's invention is 
not so much the indication of the présence of oscillatory currents 
as the obtaining of oscillatory current to detect. 

But it must be remembered that the defendant's circuits are bor- 
rowed from Marconi and Lodge, and that the defendant's différence 
in structure is that, instead of a coherer, there is used a detector with 
a higher résistance. 

Both Lodge and Marconi hâve a condenser in the induction 
circuit. They receive energy from a free antenna circuit. They pass 
it in oscillatory form to an induced circuit with a condenser, and 
after it has overcome the initial résistance of the detector it con- 
tinues in the circuit. 

If high-voltage currents are required for Marconi and Lodge, they 
are also required for défendant. 

The distinction as to the voltage required in order that current 
be received seems, therefore, of no importance upon the question of 
infringement. 

The complainant's contention that cumulative action of big and 
small waves was first used by Fessenden is disputed. 

Professor Pierce says : 

"There is absolutely no reason for siipposins that the response of the 
fllings coherer of Marconi was cansed by the solitary effect of the first Im- 
pulse that reached it in a wave train. Tlie sncce.ssive oscillations produced 
by a wave train follow each other through the coherer at intervais of 
about one one-milllonth of a second; whereas, the indicating mechanisin — 
the telegraph relay or sounder — oî the Marconi apparatus required more 
than one-twentleth of a second to respond, and no one can say that the 
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cohérence occurred at the arrivai of the first impulse of the wave, or at 
some peak of the wave, rather than as the resuit of the integrative action 
of many trains of waves." 

Counsel says, also, that current-operated means operated by the 
whple current, big waves and small waves, while voltage-operated 
means operated by some current, and net ail of it. 

"One is an interrupted opération, and the other a continuons opération — 
just exactly as in the Bell Case regarding the différence between Reis and 
Bell. . 

"Reis was in éffect voltage-operated because he made and broké the cir- 
cuit. Bell's was current-operated, because hè operated a continuons circuit 
that was unbroken." 

The continuity of the current dépends primarily upon what is 
sent out at the sending station. 

If dots and dashes are sent, oscillating currents corresponding 
in duration will be received. 

Wheri received upon the antenna of the receiving station, tkere 
will be induced currents of corresponding duration in the secondary 
circuit. 

In Fessenden's visible motion device there is no interruption of 
the application of the received energy, but that ail the energy re- 
ceived is usefully applied does not seem established, for the reason 
that, when the ring lias moved under the impulse of received radia- 
tions, it must be restored to its original position in order to give 
by its motion a new signal. During the time of restoration there 
is an interruption of the useful application of the received energy, 
which corresponds somewhat to the interruption of the use of energy 
in the coherer. 

But, even if Fessenden's apparatus shows the continuous applica- 
tion of the received energy, he is not for that reason entitled to 
claim an unbroken current under this patent. Fessenden's concep- 
tion was no broader than the essential éléments of his idea of 
means, and this was not broadly current opération, but specifically 
current opération on the galvanometer principle. 

We are of the opinion that there is no infringement of the Fes- 
senden patent. We are also of the opinion that the enlargement of 
the original application by the amendments which introduce the 
new subject of tuning was not justified. Whether in view of the 
prior publications any of the claims of the Fessenden patent are 
valid we do not fînd it necessary to décide. Restricted as they must 
be to include the principle of opération described in the spécifica- 
tion, they are not infringed. 

The decree of the Circuit Court is reversed, and the case is re- 
manded to the District Court, with instructions to dismiss the bill; 
and the appellants recover costs in both courts. 
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PARSONS NON-SKID CO., Limited, v. ATLAS CHAIN CO. 

(Circuit Court of Appeals, Second Circuit. June 7, 1912.) 

No. 244. 

1. Patents (§ .328*) — Validity and Infringement — Chain Tire for Wheels. 

The Parsons patent No. 72.5,299, for an arnior for pneumatic tires, 
heM valid and infringed on review of an order granting a prellmlnary 
injunction' 

2. Patents (§ 28.3*) — Infringement— Défenses. 

When a défendant sells a device, tlie natural, usual, and preferential 
use of whicli constltutes an infringement, it is not a défense to a suit for 
infringement that it is possible by linilting its eflicleney to so use the de- 
vice as not to infringe, or tliat défendant bas instrueted its customers to 
so use it. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 448^50, 452 ; 
Dec. Dig. § 283.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Parsons Non-Skid Company, Limited, against 
the Atlas Chain Company. Défendant appeals from an order grant- 
ing a preliminary injunction. Affirmed. 

Gifïord & Bull (J. Edgar Bull, of counsel), for appellant. 

Duncan & Duncan (Frederick S. Duncan, of counsel), for appellee. 

Before COXE and NOYES, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

COXE, Circuit Judge. [1] The device vvhich is the subject of the 
patent consists of a network of rings or strips of métal or a séries of 
small chains or bands fitting loosely over the periphery of the wheel 
or passing from side to side across the tire and prevented from coming 
off by two rings, hoops or their équivalent, such rings or one of them, 
bcing provided with means of attachment and detachment. The said 
rings are smaller in diameter than the periphery of the wheel and can- 
not corne ofï accidentally. The rough surface provided by the net- 
work, chains or the like, will prevent the slipping of the tire on the 
road and the conséquent skidding of the car. 

It is probable that the genius of the inventor will yet devise a more 
simple and efficient method of preventing the skidding of rubber-tired 
vehicles, but, so far as the art has developed, Parsons appears to hâve 
been the first to provide means which minimizes the greatest danger 
which conf ronts the traveler in such vehicles. 

The first claim of the patent which is typical of the other five is as 
f ollows : 

"Antislipplng or protecting means for the périphéries of wheels, pulleys, 
or the like, comprislng attaching éléments at opposite sides of the wheel, and 
an antislipplng or protectlve médium secured to the attaching éléments aud 
extending across and around the periphery of the wheel, said parts being dls- 
connected from, though retained on, the wheel, wherelsy the antislipplng or 
protecting médium is free to move or shlft its position around the periphery 
thereof." 

•For other cases see same topic & { numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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Few patents hâve teen so persistently and vigorousiy attacked, and 
in each instance; with one exception, it has been sustained. The Cir- 
cuit Court of Appeals for the Seventh Circuit at first held the patent 
invalid, but, upon reargument, held it valid and infringed. There can 
be no question, therefore, upon this appeal as to the proposition that 
Parsons has made a useful and meritorious invention, being the first 
to construct a successful apparatus to prevent skidding, détachable 
from rubber tires. The Scientific American articles a4di nothing to 
what was considered by the courts in the Seventh Circuit. The Thom- 
son patent on which the article^ are based was there in évidence and 
was found to be irrelevant. From such an inadéquate understand- 
ing of the Thompson machine as we are able to get from the présent 
record, we are not disposed to differ with this conclusion. 

In such circumstances it is the duty of the court to place upon the 
claim a construction commensurate with the invention. It is said that 
the vi^ords "fitting loosely over the periphery of the wheel," in the de- 
scription, and the words "free to move or shift its position around the 
periphery thereof," in the daims, require a construction that the cross- 
chains shall be so loose that they must necessarily hang in loops from 
the supporting wires and be successively laid down upon the ground 
immediately in front of the tread of the tire. There is nothing in the 
prior art requiring such a construction, and, if adopted by the court, 
it will enable any chauiïeur who has wit enough to contract the cir- 
cumferential support so that the cross-chains are drawn more tightly 
across the tire, to évade the patent with impunity. Loosely is hère used 
in contradistinction to tightly, and means that the cross-chains must be 
sufficiently loose to secure the advantages of the invention, viz., ta 
creep and not pound the road as they would do if rigidly fastened 
to the wheel when traveling at a high rate of speed. 

[2] That the defendant's grip creeps is expressly admitted, as is 
also the contention that if by use the cross-chains become loose, so 
that they are free to move or shift their position around the periphery 
of the wheel, the device becomes an infringement. It is also clear that 
the defendant's device may be so adjusted that the chains are held 
loosely, and if the driver of the car becomes satisfied that the best re- 
sults can only be attained by a loose adjustment, it is more than prob- 
able that he will adopt that method. In other words the défendant 
places in the hands of the chauffeur an apparatus which may infringe 
or not, according to whether it is wound up loosely or tightly. Should 
it appear that the best results can be obtained only by a loose adjust- 
ment, it is hardly probable that a chauffeur will take the additional 
time and trouble to secure an inferior resuit. If expérience shows that 
a loose adjustment prevents skidding and saves the wear and tear of 
the tires, it is safe to assume that it will be adopted, notwithstanding 
directions to the contrary. When the défendant sells a device the 
natural, usual and preferential use of which constitutes an infringe- 
ment, it is no answer to assert that it is possible, by limiting its effî- 
ciency, to use innocently. 

We cannot avoid the conclusion that the changes made by the de- 
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fendant are attempts to secure the fruits of Parsons' invention by 
altérations in non-essential détails. 

The history of the protracted litigation shows that, with few ex- 
ceptions, the courts hâve regarded the Parsons invention as a merito- 
rious one and hâve given it a construction sufficiently libéral to include 
ail changes of form which accomplish the same resuit in substantially 
the same way. 

The défendant was practically selling the patented grip in ail its es- 
sential détails, but in addition, it provided tension springs with direc- 
tions to make a tight fitting grip. Thèse springs may or may not be 
used, and the directions may or may not be followed, but even if they 
are followed, the same resuit is obtained, only in a less degree; the 
circumferential creeping of the cross-chains is not so marked. 

Believing the invention to be a meritorious one, we décline so to 
liniit the claims as practically to invalidate the patent. 

The order is affirmed. 
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(Circuit Court of Appeals, Second Circuit. May 31, 1912.) 

No. 169. 

Patents (§ 328*) — Invention — Diamond Polishing Dop. 

The Loesser and Loesser patent. No. 573,672, for a dop to hold a dia- 
mond in position for polishing, is void for lack of invention ; also, as 
llmited by the prior art, hela not infringed if conceded invention. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

Suit in equity by the American Patent Dop Company agianst Raw- 
son L,. Wood, St. John Wood, and Harry S. Wood. Decree for com- 
plainant, and défendants appeal. Reversée. 

For opinion below, see 189 Fed. 391. 

Appeal from a decree holding valid and infringed letters patent 
No. 573,672, granted December 22, 1896, to Edward and Ernest 
Loesser for improvements in diamond polishing dops. 

Prindle & Wright (Edwin J. Prindle, of counsel), for appellants. 
Johnson & Galston (Clarence G. Galston, of counsel), for appellee. 
Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, J. The object of the patentées was to provide a dop in 
which the diamond can be readily and quickly adjusted for polishing 
off the facets, table, or culet. 

A dop is a tool for holding a diamond against a revolving skive 
while being polished. Prior to the patent the diamond had usually 
been held in place by solder and after a facet had been polished it was 
removed and soldered again in a différent position for polishing a 
new facet. This process was repeated until the polishing was com- 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1807 to date, &, Rep'r Indexes 
198 F.— 26 
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pleted. The patentées disclose a différent method of holding the dia- 
mond in position during the polishing process. Instead of using solder, 
they hold it in position on the seat of the dop by a bifurcated finger, 
thus giving it a three-point contact. 

The claims in controversy are as follows : 

"2. A diamond polishing dop, comprlslng a head provlded with an incllned 
s€iat and having means for applying It to a dlamond-pollshlng tool, a blfnrcat- 
ed_ holding-flnger adapted, lu connection wlth sald seat, to establish three 
points of contact wlth the diamond, and means for securlng and adjustlng 
the holdlng-fiuger, substantially as set forth. 

"3. A diamond polishing dop, comprlslng a head having a recess and pro- 
vided_ wlth means for application to a diamond polishing tool, a removable 
shoe having a flange fitting sald recess and provlded with a cavlty, and means 
for engaging the diamond and holding the same in the cavlty of sald shoe." 

We are of the opinion that the claims are invalid for lack of inven- 
tion. The device is so simple that we cannot avoid the conclusion that 
had it been used for holding any other object than a diamond, no 
one would hâve imagined that it required the genius of the inventer 
to produce it. If, for instance, it had been a métal bead, or a glass 
ornament, which was held in place by a fork, so that the polishing disk 
could reach conveniently the faces to be polished, it is hardly probable 
that one who used means so obvions would be accorded the rewards 
of an inventor. 

The method of polishing by means of a dop holding the diamond 
against the revolving skive was old at the time the patent was applied 
for. AU that the patentées did was to provide différent means for 
holding the gem. They were not, however, the first to substitute a 
metallic holder for the solder previously in use. 

Two moiiths prior to the date of the complainant's patent, Stras- 
burger had obtained a patent for holding diamonds by similar means 
while being polished. He says ; 

"A geui L to be polished is mounted in the end of the gem-carrier. A facet 
of the gem is selected for the stone A' to work upon. If the facet be at an 
angle to the horizonfal plane, the setscrew F is manipulated to loosen the 
grip pf the socltet or adjusting-head upon the holder G, and the holder is 
tbereupon swung untU the deslred inclination has been given to the gem- 
carrier. This inclination may be determined beforehand and the proper 
marks in the scale of the holder brought Into reglstry with the Indices of the 
adjusting-head. Wheu the holder has been properly adjusted, the thumb- 
serew F is adjusted to clamp the sald holder tlghtly in the adjustlng-head V, 
so that the gem will be held in the proper position for polishing the facet 
selected. It wlU be noted that the gem may be carriéd in the gem-carrier 
in any suitable manner ; but It is préférable in some instances to carry it by 
iirlnglng the end of the proiig n upon the 'table' of the gem and to screw the 
screw-collar o dôwn tlghtly." 

This device does not anticipate the Loesser claims, but it shov^fs a 
method of holding the diamond in place, while being polished, by 
means of a métal finger or prong. It is argued that unless the socket 
in which the diamond is seated is made to conform to it with accuracy, 
the device will be déficient in security. It is argued, also, that the 
obvious way t;o remove this difficulty would be to embed the diamond 
in cément or other plastic material, but we think that another obvious 
way would be todivide tlie finger into two prongs at its end or, in 
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other words, to do what the Loessers did. If the Strasburger device 
did not hold the diamond with sufficient firmness it surely required 
only the skill of the calHng to make it so hold. If one finger did not 
engage the diamond with sufficient firmness, ordinary common sensé 
would suggest adding another finger, or a bifurcated finger, especially 
so as the use of a bifurcated clamp for such purposes was old in 
similar arts. 

The Hessels patents do not relate to the art of polishing, but they 
do show a device for holding the diamond firmly while being eut which 
would be equally available for holding it while being polished. Hes- 
sels says: 

"Heretofore it bas not been believed to be possible to hold the diamonds in 
any other manner than by uieans of tin-solder ; but I hâve dlscovered by 
practical tests that the diamonds may also be flrmly and securely held in 
position by properly-eonstructed chucks, by the use of which the objections 
heretofore stated are fully avoided and a considérable saving of time and 
labor in cutting the diamonds obtained." 

He also says: 

"By means of thèse chucks the diamond to be eut may be exposed to the 
action of the upper cutting diamond in any desired position, so as to eut any 
of its facets, the back facets being first eut and flnally the front facets. By 
the adjustability of the chuck sockets the proper angle of inclination for the 
facets and the proper direction of their grain toward the cutting-diamond is 
obtained, while by the chucks the setting of the diamond so as to eut one 
facet after the other is accomplished quickly and without the tedious solder- 
iug of the same into the old-style dops." 

As we are, therefore, of the opinion that the claims in controversy 
do not disclose invention over the prior art, it is unnecessary to dis- 
cuss the subject of the infringment. We may say, however, that if 
the claims can be sustained at ail, they must be confined to the pré- 
cise structure described, and the prior art does not admit of a broad 
construction. So limited, the défendants do not infringe. They do 
not hâve the bifurcated holding finger, or means for securing and ad- 
justing the holding finger, as provided in the second claim. Neither 
do they hâve a removable shoe having a fiange fitting the recess in the 
head and provided with a cavity, as stated in the third claim. If 
the claims be construed broadly enough to include the defendant's 
structure, they are fully met by the prior art. 

The decree is reversed with costs. 



WOOD V. KAHN et al. 

(Circuit Court of Appeals, Second Circuit. May 31, 1912.) 

No. 190. 

Patents (§ 328*) — Invention — Process of Dividino Diamonds. 

The Wood patent, No. 839,350, for a process of dividing diamonds, Is 
void for lack of patentable invention. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

•For otber cases see eame topic & § numbeh in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Suit in equity by St. John Wood against Louis Kahn, Moses Kahn, 
and Sam Levy, doing business as L. & M. Kahn Company, and Philip 
Ferro and David Barsilay. Decree for défendants, and complainant 
appeals. Afïirmed. 

For opinion below, see 189 Fed. 399. 

Appeal from a decree dismissing the bill of complaint which was 
based upon letters patent No. 839,356, granted to complainant for 
a process of dividing diamonds. 

Edwin J. Prindle (Arthur Wright, on the brief), for appellant. 
Johnson & Galston (Clarence G. Galston, of counsel), for appellees. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We agrée fully with the opinion of Judge Hough 
that the method of sawing a diamond described and claimed does not 
involve invention. The fact that the object to be divided is of great 
value does not change M^hat would otherwise be mechanical skill into 
invention. It might, as pointed out, require unusual courage fOr the 
operator to risk such a process on so valuable an article, but courage 
is not patentable. 

We deem it unnecessary to add anything to the opinion of the Cir- 
cuit Court. 

The decree is affirmed. 



A. B. DICK 00. V. FULLER. 
(District Court, S. D. New York. July 16, 1912.) 

1. Patents (§ 202*) — Assiqnment—Uo venants— Validity—Disolosure of Fu- 

lUBE Inventions. 

A covenant by the assignor of a patent covering stencil paper to dis- 
close ail future inventions relating to stencil paper and processes or 
metbods for preparing, reducing, and using same, construed as covering 
such prouesses as bear some relation to the patents or processes already 
discovered, is valid. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 281-289; Dec. 
Dig. § 202.*] 

2. Equity (§ 223*) — Bill— Demueeek. 

A bill containing a gênerai prayer for relief under defendant's covenant 
with complainant to disclose future inventions is good as against de- 
murrer if the facts show that couiplainant Is entltled to some relief, and 
the question whether the relief asked against défendant is so broad as 
to affect a third party cannot be raised by demurrer. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 502; Dec. Dig. 
§ 223.*] 

In Equity. Bill by A. B. Dick Company against Louis E. Fuller. 
On demurrer to the bill. Demurrer overruled. 

Edmonds & Edmonds, for' complainant. 
Milne, Blake & McAneny, for défendant. 

♦For other cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HAND, District Judge. I can see no ground for the allégation 
that the contract was unconscionable, or that it ought not to be en- 
forced by a court of equity. So far as the bill shows, it was of Ful- 
ler's free will, and gave him $7,500 outright. The agreement to pay 
$3,000 a year to the Dermatype Company, for at least three years, 
only meant that Dwight should get about $1,500 a year, for three 
years, for his stock alone. The balance of $7,500 for Fuller's stock 
was what he got for the possibility that the company would continue. 
The covenant with the complainant to disclose ail future inventions 
imposed substantially no new obligation upon him, as I construe it, 
in view of his prior engagements with the Dermatype Company. His 
covenant not to engage in business was the usual one under the cir- 
cumstances, though I do not propose in this opinion to pass upon its 
legality. 

[1] The chief objection raised is to the legality of Fuller's promise 
to disclose ail future inventions relating to stencil paper. This was 
a direct covenant to the complainant. No question could arise of its 
legality had it in form been limited to improvements upon the orig- 
inal invention. Littlefield v. Perry, 21 Wall. 205, 22 L. Ed. 577; 
Reece Folding Machine Co. v. Fenwick, 140 Fed. 287, 72 C. C. A. 
39, 2 L. R. A. (N. S.) 1094. That was in terms the covenant which 
Fuller had entered into with the Dermatype Company, and the only 
question which can arise is, first, whether his contract with the com- 
plainant should be construed more broadly; secondly, if it should, 
whether it is légal. The words are : 

■'AU Inventions * * * in or relating to stencil paper and processes, or 
methods for preparing, reducing and using sanie." 

If necessary to sustain the agreement, I think I should construe 
it so as to limit it to improvements upon the inventions assigned, but 
I do not consider it necessary to go so far. The reasoning by which 
the assignment of future improvements is supported is that the im- 
provement may so overlap the invention as to constitute a successful 
hostile compétition. See Putnam, J., in Reece Folding Machine Co. 
v. Fenwick, supra. The same reasoning applies to any subséquent 
inventions which relate to the same subject-matter. I think the cove- 
nant was intended to cover such processes as bore some relation to 
the patents or processes already discovered, and, so limited, it is quite 
clear that compétition might arise hostile to the original grant of the 
complainant. 

I hâve read a number of cases relating to this subject. In nearly 
ail of them the covenant is expressly limited to improvements upon 
the original invention, and in every case the courts bave upheld it. 
I hâve found no case in which a covenant of this character has been 
held invalid by the courts, except the first opinion of Emery, V. C, 
mentioned below, and in several covenants hâve been upheld which 
were not limited to improvements, but to the same subject-matter as 
the main patents. The earliest and best of thèse is Printing & Nu- 
merical Registering Co. v. Sampson, L. R. 19 Eq. 462, in which Sir 
George Jessel, on page 464, uses the f ollowing language : 
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"Persons, therefore, who buy patents from iuventors are In tlie habit of 
protecting themselves from tlie utter destruction of tlie value of ttie tliing 
pureliased by bargainlng with the seller that he shall not use auy new in- 
vention of his for produeing that product in which they are about to deal 
at a cheaper rate, because, if he were allowed to do so, he might, the day 
after he had sold his patent, produce somethlng which, without being tech- 
nically an infrlngement, and without being technically an improvement, might 
accomplish the desired object In some other way, and utterly destroy tlie 
value of that whieh they had purchased. They, therefore, not unreasonably, 
and not unusually, make It a part of their bargain that whatever the mau 
discovers of the same kind in the shape of machinery or apparatus whlch 
will produce the product in which they are about to deal shall belong to 
them." 

That language seems to me admirably applicable to the case at bar. 
Vice Chancellor Emery held the same thing in Consolidated R. E. & L. 
Co. V. United States L. & H. Co., 77 N. J. Eq. 285, 78 Atl. 684. In 
that case the covenant . first included "improvements and inventions" 
without qualification. This he held bad in an unreported opinion, 
but, when there was added to the habendum that the improvements 
and inventions related to the patents assigned, he said the ques- 
tion was only of the reasonable value of the covenant to the grant. 
In Bâtes Machinery Co. v. Bâtes, 192 111. 138, 61 N. E. 518, a cove- 
nant not limited in any way was construed by the court as intended to 
be limited to inventions of the same character. In Birkery Manufac- 
turing Co. V.. Jones, 71 Conn. 113, 40 Atl. 917, there were two inven- 
tions, one affecting improvements upon the patents assigned, and the 
other aflfecting inventions or improvements in any other article which 
the corporation was engaged in manufacturing. The bill claimed a 
subséquent invention which was not an improvement on the patents 
sold, but was an invention of other articles which the corporation was 
engaged in manufacturing, and the covenant was upheld. I do not 
think it is essential to go so far as that case, nor do I mean to be 
understood as agreeing with it, if it did not appear that the covenant 
in that case was a reasonable accessory to the grant. The sound rule, 
I take it, must allow only incidental protection to the grant, and not 
mère means of repressing the inventor's genius. In the case at bar 
the allégations clearly are that the invention discovered relates to the 
patents assigned, .and the covenant is so limited. I do not, therefore, 
think that in the face of this' authority I ought, contrary to good 
sensé, to initiate an exception which would limit the validity of such 
agreements only to improvements, strictly speaking. 

[2] There remains a question of whether the Dermatype Company 
is a necessary party. If the complainant was suing upon an assign- 
ment of Fuller's covenant with the Dermatype Company, I think that 
the latter might be a necessary party, since it still retains rights in 
reversion under paragraphs 16, 17, and 18 of the contract of May 
2, 1911, and, if the Dermatype Company were made a party, it might 
hâve to be arranged as a party plaintifif, which would destroy the 
jurisdiction of this court. However, the complainant sues upon its 
own covenant, and in that covenant the Dermatype Company has no 
interest, for no decree in this suit would afïect the Dermatype Com- 
pany's claims under its own covenants against Fuller. The question 
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as to whether the relief asked against Fuller is so broad as to affect 
the Dermatype Company cannot be raised by the demurrer, in view 
of the gênerai prayer. The bill is good, if the facts show that the 
complainant is entitled to some relief. Patrick v. Isenhart (C. C.) 
20 Fed. 339. That is the function of a prayer for gênerai relief. 
Moreover, no damage can corne to the Dermatype Company even if 
too broad a decree be entered, for they are not concluded by the de- 
cree, and, if subsequently they sue Fuller, who himself is embar- 
rassed by the decree of this court enjoining him from doing any busi- 
ness, the complainant hcre would be a proper party to that suit. The 
character of the relief will be determined upon the hearing if the com- 
plainant gets a decree. 

I will not take up the question of the validity of the covenant not 
to engage in business, or of the covenant against disclosing inven- 
tions to others, for it is sufKcient that some relief is proper under the 
allégations, as I hâve just said. 

The demurrer is overruled, with costs, the défendant to answer 
over. 



In re NATIONAL BOAT & ENGINE CO. 

In re FISHER. 

Plstrict Cîourt, D. Maine. August 20, 1012.) 

No. 271. 

Ba.kkeuptc?t (I 140*) — Passing of Title— Aeticies to BB MANUFACrnUB». 

Clalmant made a contract by whlch bantrupt's predecessor In br»sl- 
ness was to build for hlm two motor boats of specified construction and 
at stated priées. At the tlme of the bankruptcy, although the date for 
completlon of the boats had long passed, they were not eompleted, and 
clalmant had refused to accept them, but had made advauces thereon, 
and had agreed that they might be sold by the builder to pay such ad- 
Tances. Held, that the title had not passed, and he could not reclaim 
them from the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §5 198, 199. 
219, 221, 225 ; Dec. Dlg. § 140.* 

Contract for sale of thlngs to be produced or manufactured, see note 
to Star Brewery Oo. r. Horst, 58 C. 0. A. 363.] 

In the matter of the National Boat & Engine Company, bankrupt. 
On pétition by Cari G. Fisher to reclaim property. Findings of réf- 
érée against petitioner affirmed. 

Williamson, Burleigh & McLean, of Augusta, Me., for petitioner. 
Woodman & Whitehouse, of Portland, Me., for trustée in bank- 
ruptcy. 

HÀLE, District Judge. The claim of Cari G. Fisher, of Indianap- 
olis, Ind., comes before me upon the report of Mr. Little, référée in 
bankruptcy. It is for two motor boats, now in the possession of 
the trustée, as a part of the assets of the bankrupt company. The 
boats were manufactured for Fisher by the Truscott Boat Manufac- 
turing Company, before the sale of its assets to the bankrupt com- 

*For othsi c&sea see Bame topic & I nuubbb lu Dec. & Am. Dige. 1907 to date, & Rep'r Indexe» 
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pany. The petitioner bases his daim on two contracts entered into be- 
tween him and the Truscott Company. The first contract is dated 
December 3, 1909. By it the Truscott Company agreed to construct 
a 75-foot motor boat for $16,000, the boat to be ready May 30, 1910; 
the Company to forfeit $1,000 a week as liquidated damages for each 
week beyond said date. The second contract is dated February 8, 
1910. By it the Truscott Company agreed to build for th& petitioner 
a 45-foot motor boat for $6,500. The petitioner says that the Trus- 
cott Company f ailed to build either of the boats according to spéci- 
fications, and failed to hâve either boat ready for deHvery on the 
date agreed upon. He gave the company until July 6, 1910, to com- 
plète the hull of the 75-foot boat. He then notified the company that 
he refused to accept the same if not completed on that date. It was 
not completed on that date. On July 12, 1910, he notified the Trus- 
cott Company that he refused to wait longer, and demanded the mon- 
ey paid by him. He claims that he should hâve crédit for $13,270.67, 
paid on the contract for the 75-foot boat. 

He says that the 45-foot boat was not built in a workmanlike man- 
ner; that it leaked badly and was unsatisfactory in many other ways; 
that he notified the Truscott Company that he would wait until July 
12, 1912, for them to remedy the defects ; that thereupon he notified 
them of his refusai to accept the boat because of the inferior work- 
manship. He says he bas paid $4,500 on account of the 4S-foot boat, 
and he demands the return of this money. He further claims that 
by contract thereafter between his attorneys and the Truscott Com- 
pany it was agreed that the boat thereafter should become his proper- 
ty; that title thereby passed to him pursuant to this agreement; but 
that he gave the Truscott Boat Manufacturing Company until August 
1, 1911, and extended said time to September 1, 1911, within which 
time the Truscott Company were to hâve the exclusive right to sell 
the boat, and, eut of the proceeds, to pay him $9,500 ; that any sums 
received by the Truscott Company in excess of this amount should 
belong to the company. The petitioner prays for an ordef directing 
the trustée to deliver to the petitioner the two boats' in question. The 
référée denied the prayer of the pétition, and ordered that the boats 
be not delivered to the petitioner as prayed for, but that they be trans- 
mitted to the assets of the bankrupt. 

Had the title to the two boats passed to Fisher prior to the bank- 
ruptcy ? 

The pétition shows that the boats were not built properly, and that 
Fisher refused them, and demanded his money back. The test'mony 
of Fisher is to the effect that the boats were never completed, and 
that he refused to accept them, or to pay any more for them, and 
that he demanded the return of the money he had paid. He says that 
he never was notified in accordance with the requirements of the con- 
tract that either boat was ready for delivery, and that there never was 
any written communication by him accepting the boats. On examina- 
tion of the correspondence, there appears to be no letter of Fisher 
tending to show acceptance of the boats. The letters show, on the 
contrary, that he expected the boats to be completed before they were 
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delivered to him. The whole testimony with référence to intention 
tends to show that there was no agreement to transfer the title to ei- 
ther of the boats ; but that there was an oral agreement providing for 
the exclusive right to sell the boats. It seems to hâve been under- 
stood that the Truscott Company should hâve the selling of the two 
boats, but there does not appear to hâve been any agreement that the 
title to the boats was to pass to Fisher. The resuit of whatever agree- 
ment was entered into appears to me to hâve been that the Com- 
pany could not complète the boats, and Fisher could not obtain dam- 
ages from the company by reason of its financial condition; As Fish- 
er had an interest in the boats by reason of his advancing money, and 
as the Company had an interest in the boats by reason of its labor in 
excess of the advances, it was finally agreed, as a solution of the 
matter, that the boats were to be sold for cash by the company, and 
to satisfy the claims of each party out of the proceeds. There is 
nothing in the correspondence of the parties, or in their conduct, to 
convince me that either party regarded the title to the boats as hav- 
ing been transferred to Fisher. 

There having been no agreement that the title should pass, it is 
clear that it could not pass by opération of law. In Tufts v. Grewer, 
83 Mç. 407, 22 Atl. 382, it was claimed by the défendant that the 
manufacture of an article of a particular description, pursuant to a 
spécial order of the customer, transferred the title. The court held 
that this was not the law ; but that there could be no transfer of title 
unless there was an acceptance on the part of the vendee. Atwood 
v. Lucas, 53 Me. 508, 89 Am. Dec. 713; Moody v. Brown, 34 Me. 
107, 56 Am. Dec. 640; Goddard v. Binney, 115 Mass. 450, 15 Am. 
Rep. 112; Bennett v. Platt, 9 Pick. (Mass.) 560. Tufts v. Grewer, 
supra, is the leading authority among récent cases on this subject. 
In speaking for the court, Chief Justice Peters cited the old author- 
ities, and traced the history of the law upon this subject. He referred 
to Atwood V. Lucas, supra, as the leading authority in Maine, where, 
in speaking for the court, Mr. Justice Walton said: 

"It is laid down by Mr. Saunders that, to support an action for goods 
sold and deilvered, the plalntiff must prove, not only such a dellvery as 
will vest the property in the goods In the défendant, but such a dellvery as 
wlll divest hlmself of ail lien upon the goods, and enable the défendant to 
maintain trover for them wlthout paying or offering to pay for them. Saund. 
on PI. & Ev. 536." 

In the case at bar the testimony shows that the boats had not been 
finished according to order. The Truscott Company had never giv- 
en notice that the boats were finished. It had never presented any 
bill, nor made any agreement that it would keep the boats after they 
were finished ; nor had there been any act that can be taken as an 
équivalent to an acceptance. The claimant of the boats steadily re- 
fused to accept them as being completed in accordance with the con- 
tract, but asserted at ail times that the boats never fulfilled the re- 
quirements of the contract. It is clear that, under the doctrine of 
the Maine court, Fisher had not been vested with the title, and the 
Truscott Company had not been divested of it; certainly it had not 
lost its lien. 
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After an examination of the whole case, I am led to the conclu- 
sion that the title to the boats did not pass to Fisher prior to the 
bankruptcy. The finding of the référée is affirmed. It is ordered that 
the boats in question be not delivered to the petitioner, but that they 
be turned over to the trustée as a part of the assets of the bankrupt. 
The trustée recovers costs. 



DEITSCH et al. v. GIBSON. 

(District Court, S. D. New Yorli. August 1, 1912.) 

Tbade-Mabks and Tbade-Names (§ 93*) — Suit for Infringement — Evi- 
dence CONSIDERED. 

Evidence held not to establisti tlie riglit of coniplainants to ttie exclu- 
sive use of tlie name "Marguerite" as a trade-marlc for tootlibrushes, but 
to stiow its prier use by défendant. 

[Ed. Note. — For other cases, see Trade- Marks and Trade-Names, Cent. 
Dig. §§ 104-106 ; Dec. Dig. § 93.*] 

In Equity. Suit by Charles Deitsch and Edward J. Deitsch, trading 
under the firm name of Deitsch Bros., against George R. Gibson. On 
final hearing. Decree for défendant. 

Joseph L. Levy, for complainants. 
William. L, Marshall, for défendant. 

PLATT, District Judge. The matters at issue upon the bill and an- 
swer were heard by me last April, when oral arguments were made 
by both counsel. There was much trouble about the record, and print- 
ed briefs were not at hand. I listened to the arguments with patience, 
and, after fixing a date for the sending of briefs and a revised record 
came back to my own jurisdiction. Delay after delay has occurred, 
with my acquiescence, in carrying out the order made by me at the 
hearing. Now, it being an absolute necessity that I should take a 
rest, which ought to hâve been begun some time ago, I hâve obtained 
the briefs, records, and exhibits and am in a position to treat the liti- 
gants fairly. 

This action was begun in July, 1907. Immediately thereafter a mo- 
tion was made by complainants for an injunction pendente lite. This 
was heard by Judge Hough, who appears to hâve acted very kindly in 
the matter of granting of time for the présentation of afifîdavits, and 
had, as the record before me shows, pretty thorough information as 
to the facts upon which the complainants' claim of title rests. His 
reason for going into the matter so fully was that the fact that com- 
plainants owned a registered trade-mark put the burden upon the 
défendant to establish its contentions. He was satisfied that the bur- 
den was sustained, and thàt, on the testimony before him, the com- 
plainants could not carry their claim of title far enough back to be of 
avail to them against this défendant. 

On the pleadings before me, the bill allèges the adoption of the 
name "Marguerite," applied to toothbrushes, "at least as early as 

•For other cases see same topio & § number lu Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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1883." The answer dénies the material allégations of the bill, and 
sets up affirmatively the use of the mark by Gibson since 1885, chal- 
lenges the title of complainants to the mark, and sets forth that the 
same has acquired a secondary meaning descriptive of the style of 
the brush upon which it is placed. The issue threshed out before 
Judge Hough on the affidavits was as to whether the complainants 
could follow their title back to 1883. Complainants' title depended 
upon the absolute ownership of the mark by Martin, after the fail- 
ure of the firm of Willy Wallach, by some derivative right other than 
bodily appropriation. Judge Hough could not discover in the affida- 
vits any évidence which would warrant him in finding that Martin 
got the title from the firm of Willy Wallach in any other way than 
by adopting and using it without opposition. He found, therefore, 
that complainants' title could not be traced further back than about 
1890, and, since defendant's use of the same was shown clearly to 
go back as far as 1888, the complainants had no right which could 
be enforcedi against the défendant. 

Just a moment hère for a passing word, which may or may not be 
relevant, according to the way in which it impresses the listener. The 
défendant and its predecessor hâve been since 1876 the sole agent in 
this coittitry of Charles Loonen, of Paris, France, a manufacturer of 
toothbrushes on a very extensive scale. A few months prior to the 
filing of this bill Loonen had brought suit in this court against the 
présent complainants to enjoin them against the infringement of cer- 
tain trade-mark rights in toothbrushes. The bill filed by Loonen was 
demurred to, and the demurrer overruled, April 10, 1907, and the 
défendants ordered to answer within 20 days. The opening of ac- 
tual hostilities upon the bill filed by Loonen, and the filing of the bill 
in this suit, together with the motion for preliminary injuncton, hap- 
pen to be almost coïncident in time. That is, at least, a curious thing, 
and particularly so when we remember that the complainants herein 
failed so disastrously before Judge Hough, and add' that as défend- 
ants in the Loonen suit the failure seems to hâve been equally dis- 
astrous. Loonen v. Deitsch (C. C.) 189 Fed. 487. 

Let us come back from this side excursion to the matter in hand. 
I bave studied the record in this case with care, aided by notes taken 
at the oral hearing, and by the brie f s now at handl from both counsel. 
I am unable to discover that the facts bearing upon the complainants' 
title hâve been in any way made better for the complainants. It 
seems, upon the final proofs, that the lack of title back of 1890 is 
more clearly shown that it was on the affidavits. In addition to that, 
défendant has established, with reasonable certainty, priority of use. 

I bave no time to discuss the question of the descriptive character 
of the word claimed as a trade-mark, or the lâches of complainants. 
I hâve said enough to indicate that it is my conclusion that the bill 
should be dismissed, with costs. 
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GEORGE W. SIGNOR TIB CO. v. MONETT & S. W. CONST. CO, et aL 
(District Court, B. D. Missouri, B. D. August 14, 1912.) 

COBPOBATIONS (§ 265*)^InSOLVENCT— LiABILITT OF STOCKHOLDEBS TOB UN- 

PAiD SuBscEiPTioNS— Suit by Single Cbëditob. 

Wliere there are a number of creditors of an Insolvent corporation 
havlng no corporate assets, a single creditor cannot maintain a suit in 
equlty against the stockholders to coUect unpaid subscriptions for his 
beneflt alone; but a bill must be flled by ail the creditors, or in bebalf 
of ail who wish to join. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1101-1125, 
2275; Dec. Dig. § 265.* 

Stockholders' liability to creditors In equlty, see notes to Rickerson- 
RoUer MUl Co. v. FarreU Poundry & Mach. Co., 23 C. C. A. 315 ; Scott 
V. Latimer, 33 C. C. A. 23.] 

In Equity. Suit by the George W. Signor Tie Company against the 
Monett & Southwestern Construction Company and others. On de- 
murrer to bill. Sustained. 

The complainant seeks by this Mil to recover from the défendant stock- 
holders of their codefendant, the Monett & Southwestern Construction Com- 
pany, whieh will be hereafter referred to as the Construction Company, un- 
paid subscriptions alleged to be due from them to the corporation, and also 
from the directors of the Construction Company for false and fraudulent 
statements in their articles of incorporation, in which they stated on their 
oaths that the stock had been fuUy paid up, when in truth and in fact only 
about 25 per cent, had been paid in by the stockholders. 

The material allégations in the bill, so far as It Is necessary to state them 
for a proper understanding of the case, are: That the Construction Company 
was organized under the laws of the state of Missouri, for the purpose of 
gênerai contraeting and the construction of railroads, and for other pur- 
poses ; that the Construction Company purchased from the complainant 
$100,000 Missouri Pacific Railway mortgage bonds, for which it agreed to 
pay the sum of $72,000, of which $40,000 was paid in cash, and for the bal- 
ance it executed its promissory notes, depositing wlth the complainant, as 
collatéral security for the payment of thèse notes, flrst mortgage bonds of 
thp Construction Company ; that, at the time thèse negotiations were had 
between the parties, the président of the Construction Company represented 
to complainant that the capital stock of the company, amounting to $150,000, 
was fuUy paid up, and this also appeared from the articles of incorporation 
flled with the Secretary of State of the state of Missouri, which were 
verifled by the directors of the company, who are among some of the de- 
fendants in this cause ; that complainant also sold to the Construction Com- 
pany ties of the value of $5,484.20, which sum is wholly unpaid ; that on 
the 5th day of December, 1910, the St. Louis & Oklahoma Railway Company 
flled its bill in equlty in the Circuit Court of the United States for the 
Bastern District of Oklahoma, alleging the Insolvency of the Construction 
Company, and asking for the appointment of a receiver, making the Mercan- 
tile Trust Company, which was trustée under the mortgage of the Construc- 
tion Company, a party défendant; that, default having been made in the 
payment of the Interest on the mortgage bonds, the Trust Company, at the 
request of the holders of the bonds, flled its cross-bill for the purpose of 
foreclosing the mortgage; that a receiver was appointed by that court, and 
a final decree rendered directing the foreclosure of the mortgaged property, 
and which constituted ail the property of the Construction Company subject 
to exécution ; that the property was sold by the master in chancery, and the 

•For other cases see same tcpic & i numbkb In Dec. & Am. DIgs. 1907 to date, & Rep'r Inilexe» 



GEOEGE W. SIGNOE TIE CO. V. MONETT & S. W. CONST. CO. 413 

amount realized was only sufficient to pay the expansés of tbe receivei'shlp 
and some preferred claims, leaving ail of the mortgage bonds and complain- 
ant's judgment for $5,484.20 wliolly unpaid ; that in that proceedlng the eom- 
plainant filed its clalm for tlie amount due to it for tbe sale of the ties, 
which was allowed hy the court as an unsecured claim agalnst the Construc- 
tion Company, but notolng was ever received on that claim by complainant ; 
that the Construction Company is wholly insolvent, and bas no property 
whatever subject to exécution, except the unpaid stock subscriptions due 
from its codefendants. 

The bill further allèges that the indebtedness of the Construction Company 
to various creditors exceeds $100,000, and that the bill is filed by complainant 
for its own benefit solely, and not for the beneflt of any of the otber creditors. 

To thls bill the défendants filed tbeir separate demurrers, upon the ground 
that there is no equity in the bill, and that it is multitarious. 

Masterson Peyton and Carter, Collins, Jones & Barker, for com- 
plainant. 

George Hubbert, for défendants. 

TRIEBER, District Judge (after stating the facts as above). In 
view of the conclusions reached by the court, it is unnecessary for it to 
détermine whether the bill is multifarious, or whether a creditors' bill 
can be maintained by a creditor who has recovered a judgment for 
part of his debt in a court of a foreign jurisdiction. But, see, as to 
that point, National Tube Works Co. v. Ballou, 146 U. S. 517, 13 Sup. 
Ct. 165, 36 L. Ed. 1070. Nor is it necessary to décide in this case 
whether, when it is charged in the bill that the corporation has no prop- 
erty whatever subject to exécution, the truth of which is admitted 
by the demurrer, an exécution must first be issued and returned nulia 
bona, before a creditors' bill can be maintained. 

The law has been well settled by a long line of décisions of the Su- 
prême Court of the United States and the national courts generally, 
where there are a number of creditors, that a single creditor cannot 
maintain a bill in equity against the stockholders of an insolvent cor- 
poration, having no corporate assets, to collect unpaid subscriptions 
from the stockholders, and thus enable him to secure payment of his 
own debt to the exclusion of the other creditors. 

A bill must be filed either by ail the creditors, or in behalf of ail 
the creditors who désire to make themselves parties to the action, and, 
if necessary, contribute their proportion of the expenses of the litiga- 
tion. Pollard v. Bailey, 20 Wall. 520, 22 L. Ed. 376 ; Terrv v. Little, 
101 U. S. 216, 25 L. Ed. 864; Brower v. Lynde, 106 U. S. ol9, 1 Sup. 
Ct. 432, 27 L. Ed. 265 ; Johnson v. Waters, 111 U. S. 640, 4 Sup. Ct. 
619, 28 E. Ed. 547; Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530. 
35 h. Ed. 227. 

Counsel for complainant in their brief refer to the statutes of Mis- 
souri, and to the décisions of the Suprême Court of that state constru- 
ing those statutes, for the purpose of maintaining their contention that 
a single creditor may maintain an action of this nature. There are no 
allégations in the bill which indicate that this action is brought to en- 
force a liabilit}' under the statutes of that state ; but, on the contrary, 
ail the allégations in the bill show that it is an ordinary creditors' bill 
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brought in conformity with the principles and practice of equity 
courts., 

The demurrer to the bill will be sustained, with leave to the com- 
plainant to amend it within 30 days of the entry of the decree herein. 



DRENNBN v. HEARD et al. 
(District Court, N. D. Georgia. May 18, 1912.) 

No. 68. 

1. Trusts (§ 11*) — Purpose — Testamentaby Trusts. 

A provision of a will by which the testator directed his executors to 
divide his estate, except his home and contents, which were devlsed to 
his vvife for life, as nearly as convenient into two equal parts and to con- 
vey the first half, which should consist as far as practicable of stocks, 
bonds, and cash, to theniselves as trustées to nianage and collect the In- 
come therefrom durlng the llfetime of his wife and to pay to her so 
much of the income as was necessary "for her support, beneflt and com- 
fort," with remainder over of the trust estate with ail accumulations at 
her death to other legatees named, created a valid trust under the law 
of Georgia, which on the failure of the trustées to qualify would be ad- 
ministered by a court of equity. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 9; Dec. Dig. § 
11.*] 

2. WiLLS (§ 663*) — Conditions Subséquent — Construction. 

A will, after creating a trust for the beneflt of the testator's wife 
durlng her lifetime, provided that the proceeds of a certain life Insur- 
ance policy payable to her should be turned over by her when collected 
to the executors and by them paid to the trustées to become a part of 
the trust estate, and that, if she should "fail and refuse to deliver the 
Insurance money to the executors," then ail the bequests previously made 
to her were revoked and annulled and the entire estate should go to 
others named. Held, that the rétention of the Insurance money by the 
widow with the consent of ail of the remaludermen and alternative lega- 
tees, and no demand havlng been made for it by the executors, was not 
such a failure and refusai to turn it over as worked a forfeiture of her 
interest under the will. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. § 1550; Dec. Dig. 
§ 663.*] 

!t. Wills (§ 665*) — Conditions Subséquent — Construction — Coniest or 
Will. 

Under a condition in a will that, if the wife of the testator should 
"take any légal steps to set aside this will and shall not succeed in such 
endeavor, then ail the bequests to her are revolced and annulled," and in 
lieu thereof she should receive $500. and the property bequeathed to her 
should go to others named, the wldow did not forfeit her right to such 
bequests by filing a caveat against the v.ill which was voluntarily with- 
drawn 10 days later and before any hearing thereon. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1561-1563; Dec. 
Dig. § 665.*] 
i. Trusts (| 147*) — Rights or Beneficiary — Purchase by Eemaindermen. 

A testator by his will directed his executors to convey to themselves as 
trustées substantlally one-half of his estate to be held and mauaged by 
them durlng the llfetime of his wife and to pay the income to her so 
far as necessary for her support, etc., with remainder at her death to 

•For other cases see same topic & § kumbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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complalnant and flve others share and share alike, pro%ided complainant 
Bhould at that tlme hâve a child llving; If not, the same to be divided 
among the other flve. Shortly after the testator's death, the vfidow sold 
and conveyed her interest In the trust estate to the flve remalndermen 
other than complainant, In considération of a lump sum in cash which 
was pald from sueh estate ; the exeeutors thereupon not qualifying as 
trustées. Held that, the parties to such sale and purchase being sul jurls, 
the transaction was valid as between them and also as to complainant, 
whose contingent interest was not affected thereby, but would be pro- 
tected by a court of equity, through a trustée or otherwise, until her 
right thereto under the will could be determined. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 192; Dec. Dig. 
§147.*] 

In Equity. Suit by Miriam Drennen against Frank A. Heard and 
R. E. Cléments, as exeeutors of the last will of W. L. Tillman, de- 
ceased. On exceptions to master's report. Exceptions overruled. 

The bill was filed January 10, 1910, by Miriam (Minnie) Drennen, 
a citizen of the state of Arkansas, against Frank A. Heard and R. 
E. Cléments, as exeeutors of the last will of W. L. Tillman, who 
died June 3, 1906. The following findiings are taken from the report 
of the master: 

Conclusions on Bemurrers. 

Taking the opinion of the court, rendered at the time an injunetion pen- 
dente lite was granted, in connection with the référence, disposition must 
first be made of the demurrers. Thèse were gênerai and spécial. At the 
opening of the case before the master, counsel for complainant took the posi- 
tion that the 6\iag of the answer overruled the demurrers, and eited author- 
ities to sustain their position, among others, Bryant Bros. Co. v. Roblnson, 
149 Fed. 321, 79 C. 0. A. 259, and Crescent aty, etc., Co. v. Butchers Union 
Live-Stock, etc.. Ce, 12 Fed. 225. 

While this is undoubtedly the rule, I do not thlnk the court intends by 
such to preclude a défendant from his défenses by demurrer, when, under 
an order of référence, it becomes necessary, as in this case, in order to per- 
fect the pleadings, that an answer be filed after the demurrers. Though de- 
fendants may hâve flled an answer subséquent to the filing of their demur- 
rers, it should not be consldered or regarded as flled until disposition of the 
demurrers by the master, as direeted in the order of référence. The court 
disposed of the spécial demurrer to the jurlsdiction, and stated that he would 
refer the other grounds and ail other questions to the master for considéra- 
tion. This certainly did not preclude défendants from tillng answer to per- 
fect the case for a hearing. 

The first, second, and third grounds of demurrer, while stated differently, 
are practlcally a gênerai demurrer to the bill, in that such a case bas not 
been stated as entitles complainant to relief in a court of equity. In the 
opinion of the master, thèse are not well talten and the same are overruled. 

The remaining grounds are spécial, and were not insisted upon by counsel 
for défendants, but were witbdrawn ; they stating that the questions raised 
thereby were made by the défense set up in the answer. 

Findings of Fact. 
I. 

So much of the will of the testator as is necessary to be referred to in 
the adjudication of the questions at issue Is hère set ont, elther in substance 
or in full, and I flnd the same as true : 

By item 2 he gave to his wife, Hattie Tillman, for life, his dwelllng and 
lot, heing his home, and contents. 

•For other cases see same topio & § numebr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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By Item 3 the exeCutors were directed, after payriient of debts, to dlvide 
the tialance of the estate (the home place and contents excépted) into two 
equal parts. ' 

Item 4 named R. E. Cléments, Dr. C. T. Drennen, and Frank A. Heard 
trustées for' hls wife, Hattie Tillman, and thèse, the executôrs, were to con- 
vey to themselves as trustées for the use and beneflt of his wife, Hattie 
Tillman, for and durihg' her life, the dwelling and contents and one-halt of 
the balance of the estatei àfter the division had been made as provided in 
item 3. The trustées were to apply the rents and profits of this half, or 
so much as might be necessary, to the support, beuefit, and comf ort of the 
cestul que trust during her life. 

Item 5 gave the remalnder over, of the trust estate and ail unexpended 
accumulations, after the death of the wife, to the children of Mrs. A. A. 
Heard (Dr. Geo. P. Heard excépted) and to Minnle Drennen, formerly Miu- 
nie Kyan, provided the said Minnie should hâve living, at the death of Mrs. 
Tillman, children born to her, otherwise she was not to share in the property 
mentioned in this item. If no children were born to the said Minnie Dren- 
nen, or were not in life at the death of his wife, the whole of the remaln- 
der over at the death of the wife was given to the Heard children above 
named. 

In item 6 he directed certain spécifie legacies (not necessary hère to refer 
to) to be paid out of the other half of the estate, and the remalnder of this 
half he gave unconditionally to the Heard children (Dr. Geo. P. Heard al- 
ways excépted) and to Minnie Drennen, share and share alike; but Jllnnie 
Drennen was to be charged with about $6,000 advancement and any future 
advancements. 

Items 10 and 11 must be taken In connection with items 4 and 5, creating 
the trust. In thèse items, 10 and 11, testator directs that the trust es- 
tate, other than the dwelling, should, as far as practicable, consist of stocks, 
bonds, and cash, and the other half of the estate should consist of realty 
as near as practicable. The trustées were glven power to sell and to reiu- 
vest. R. E. Cléments was named as trustée, being brother of Hattie Till- 
man, so that he could look speclally after the Interest of hls sister. Frank 
A. Heard was required, as trustée, to give a bond in the sum of $10,000, 
and the bonds of the other trustées wère to be flxed by proper tribunal. 
The trustées were required to make inventory and returns to the court of 
ordinary of Muscogee county, regardless of where the property was located 
and not elsewhere. They could flU vacancies in the trusteeship. 

Item 12 named the executôrs and deflned their powers, whieh were fuU. 
Bond was required. 

Item 13 dealt specifically with a certain life Insurance policy payable to 
his wife and children. He stated that for convenience It was his purpose 
to make his wife sole beneflciary, and, as soon as the proceeds of the policy 
should be paid to her, she should turn over the same to the executôrs to 
becpme a part of the estate, and the executôrs were to pay it over to the 
trustées of Hattie Tillman to be invested In stocks and bonds or realty, or 
loaned at Interest properly secured, and the Income was to be expended for 
the support, beneflt, and comfort of Hattie Tillman during the term of her 
natural life, and at her death the corpus and ail unexpended balance of 
the profits therefrom was to go to the Heard children. Should the wife 
fail and refuse to dellver the insurance money to the executôrs to become 
a part of hls estate, then he revoked and annuUed ail the'bequests pre- 
vlously made to her, and ail the property and rents and profits therein 
so bequeathed was to go to the Heard children and Minnie Drennen, Share 
and share alike. 

In item 14 testator provides that, should his said wife take any légal 
steps to set aslde his will and shall not sueceed in such endeavor, then 
ail the bequests to her are revoked and annulled, and In lieu thereof he 
gives her $500, and ail the property bequeathed to her, except the $500, shall 
go to the Heard children and Minnie Drennen, share and share alike. 

The wlU, dated April 19, 1906, was duly slgned and properly attested. On 
May 23, 1906, testator attached a codicil, by the second item of whlch he 
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flirected that the household and kitchen furnitiire bequeathed to his wlfe 
lu connection with the dwelling could, at her option, be sold, tlie proceeds 
to be merged into the trust estate subject to the same uses and limitations 
as other property eonstltuting the trust estate. A second codicil of June 1, 
1006 was attached, but in no way bears upon the issues hère to be considered. 

This bill Is seeking a money decree against the executors: (1) For the 
balance alleged to be due complainant for the one-sixth share of what is 
designated as the second half of the estate, devised to the Heard children 
and complainant after payment of debts and certain minor legacies. (2) 
E'or a one-sixth share of the first half of the estate, or that one-half which 
was apportioned for the wldow's benefit. ïhis last is asked because the 
widow took légal steps to set aside the will by flling a caveat thereto, and 
did not succeed in such endeavor, and because she collected the proceeds 
of a certain life Insurance policy, and failed and refused to turn the same 
over to the executors to become a part of the testator's estate. 

The défendants deny complainant's right to decree on the grounds: (1) 
That complainant is estopped from asserting that the conditions of the will 
bad been broken because she, througb her agent, participated in the trans- 
actions, and therefore cannot deny their validity. (2) That the widow be- 
ing sui juris, no trust could be created for her benefit, so that, uuder the 
will, she took a légal estate which she was free to dispose of. (3) That 
the proceeds of the Insurance policy belonged to the widow, who was un- 
der no obligations to observe the requirements of the will that the fund 
should be turned over to the executors to become a part of the estate, and 
furtber that, as complainant bad no interest in this fund, she cannot be 
heard to question its application. 

II. 

The admitted facts, gathered from undisputed documentary évidence sub- 
mitted, and so far as necessary for détermination of the issues made by 
the bill, are hère briefly stated, and I flnd as follows : 

W. L. Tillman departed this life June 3, 1906, havlng left his will as here- 
tofore set ont, and leavlng a large estate, which was duly appraised. This 
consisted of his house and lot in the city of Coiumbus, Ga., of the value of 
!?5,500, and other lands in the state of Georgia of the value of $26,800, 
lands in Alabama of the value of $1,000, and in Mississippi of the value of 
$21,000. Total in realty of $54,300. Personal property, in notes, bonds, 
stocks, cash, live stock, and other similar assets of the value of $328,011.28. 
Total in realty and personalty of .$382,311.28. 

The will was probated in common forni on June 7, 1906. 

The debts and spécial minor legacies (not bere necessary to refer toi 
hâve aU been paid. He named as his executors his nephew, Frank A. Heard, 
one of the legatees, E. B. Cléments, a brother of his wife, Mrs. Hattie 
Tillman, who was another legatee, and Dr. C. T. Drennen, husband of 
Miriam (Minnie) Drennen, who was another legatee. The two first-named 
executors quallfied, and are acting as executors in admlnistering the estate. 
Testator left no children, or descendants of children, and his sole heir at 
law was his wlfe, Mrs. Hattie Tillman. The nephews and nièces referred 
to in his will as beneflciaries, and designated as children of Mrs. A. A. 
Heard, are Frank A. Heard, W. T., Allée Heard, Kthel Heard DelofCree, and 
Mabel Heard Clarke. The other remaining legatee (other thau certain 
spécifie legatees not necessary to be considered in this connection) was 
Miriam Drennen (Minnie Ryau), the complainant, who was taken at a very 
tender âge by testator, treated as his daughter, reared to womanhood, and 
lemained a member of his tamily till her marriage to Dr. C. T. Drennen. 
AU of the above-named legatees are sui juris ; Ailée Heard, the only minor 
legatee at death of testator, havlng attained majority before flling of the 
bill. 

After the probate of the will in common form, and before letters testa- 
mentary issued, Mrs. Hattie Tillman, on July 2, 1906, flled her caveat antt 
objected to the admission of the will to record. ïhe grounds stated in the 
caveat are, in substance: (1) Unsound mind of testator; (2) uudue influence; 
(3) iniproper exécution; and (4) effort in one item (twelve) to dispose of 
19S F.— 27 
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property belonging to eaveator. This caveat Is signed by "StalUngs, Nesmlth 
& Drennen and T. T. Miller, Attorneys for Caveator, Mrs. Hattie Tillman." 
It bears the foUowlng Indorsement: "This caveat was filed In office July 
2, 1906, but was withdrawn by consent. Wm. Redd, Ordlnary, Muscogee 
County, Georgia." 

On July 12th thereafter the will was probated in solemn form and ad- 
mitted to record, the order recitlng that the same was done on the pétition 
o( R. E. Cléments, Frank A. Heard, and Dr. C. T. Drennen, after notice 
to the widow, Mrs. Hattie Tillman, sole heir at law of testator. The order 
directed letters testamentary issue to R. B. Cléments and Frank A. Heard 
on their givlng bond in the sum of $200,000. The bond was duly filed. 

On March 21, 1907, Mrs. Hattie Tillman conveyed to Ethel Heard De- 
lofCree, F. A. Heard, Mabgl Heard, W. T. Heard, and Allée Heard, in con- 
sidération of $60,000, ail of her right, tltle, and interest which she bas 
under and by vlrtue of the will of W. L. Tillman, deceased, and ail of her 
right, title, and interest In and to the realty and personalty of every kind 
and eharaeter belonging to the estate of said W. L. Tillman. Then foUows 
a description in dotail of the property conveyed and to the same is con- 
veyed an absolute tltle in fee, with warranty and vt'ith limitations only as 
to the house and lot known as the Home Place, on Broad street in Columbus, 
Ga., and as to that the grantor reserves and is granted the use and oc- 
cupancy theijeof as a home for and during her natural life; the same not 
to be used for any other purpose or otherwise disposed of. This deed is 
regularly executed and recorded, and is found in documentary évidence. 

(jontemporaneously with the f oregolng deed, Mrs. Hattie Tillman executed 
and delivered to the same grantees a bill of sale for the same considération 
of 160,000 conveying ail her right, title, and interest as a legatee In and to 
ail of the Personal property belonging to the estate of testator. Then foUows 
a detailed statement of this personalty, being stocks and bonds. 

On December 3, 1906, the two executors, Heard and Cléments, divlded 
the estate into two equal parts as directed by item 3 of the will, and the 
one-half, representing Mrs. Tillmatfs share and conslsting of the home 
place and of cash, stocks, and, bonds and notes, was valued at $193,905.64, 
and of this the home place was valued at $5,500, leaving balance in above 
item, $188,405.64. On this return is the state]nent by the executors that 
said one-half bas been sold to the children of Mrs. A. A. Heard (Dr. Geo. 
r. Heard excepted). 

On July 12, 1906, the Heard children recelpted the executors. Cléments 
and Heard, for $20,000 of the above, and on January 28, 1907, they re- 
celpted for $40,000 of the above, in both of which reeelpts is référence to 
a wrlting of July 12, 1906 (called a "tentative agreenient"). 

On January 28, 1907, Mrs. Hattie Tillman receipted Heard and Cléments, 
executors, for the $60.000, purchase price of her entlre interest in the es- 
tate of her late husband, W. L. Tillman, sold by her to the Heard children, 
which amount, the receipt states, was paid her either as legatee under the 
will of her said husband, helr at law and for dower and year's support, 
each and ail embraced in the sale referred to and in considération for the 
same and the Insurance policy, proceeds of which was $5,000. This receipt 
refers to the agreement of sale of July 12, 1906. 

ni. 

The oral évidence discloses that, two days after the death of testator, his 
will was opened and read in the présence of the executors, Heard, Cléments, 
and Drennen, Hattie Tillman, the widow, and the complainant. Ail thèse 
persons testify that, with the exception of Heard, ail présent expressed dis- 
satisfaction at the terms of the will, especially with the condition put upon 
the widow as to contesting the will and as to disposition of the Insurance 
policy. 

The évidence shows that Mrs. Drennen was taken by testator and his 
wife when three years old and was treated as a daughter ; that she llved 
with thèse foster parents till her marriage to Dr. C. T. Drennen, in 1898, 
and knew towards theni no other relation than that of parent and child. 
She came to see them in March preceding the death of testator, and left 
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Columbus about June 20, 1906, and went to Hot Springs, Ark. She admitted 
she dlscussed the provisions of the will with lier husband, but dénies posi- 
tively that she instigated the flling of the caveat. She states that she did 
net suggest or originate the Idea of attempting to break the will, but that 
R. E. Cléments did, and she concurred as being for the best interest of 
her "Mamma," as she called Mrs. Tillman, and that she desired that "Mam- 
ma" be glven what she wanted. She swears positively (page 106 of the 
record of évidence) : "I bave never constituted Dr. Drennen as my agent 
to represent me in any shape whatsoever as regards this will ; never au- 
thorized him to negotiate with the Heard children about the sale of her 
Interest, and never knew about the negotiations and never ratifled anything 
he said or did." Dr. Drennen's évidence was to the same efCect with référ- 
ence to the question of ageney. Mrs. Drennen states that Cléments, one 
of the executors and trustées, stated to her: "Novv, Minnie, don't you do 
a thing. You just let it alone. I will do the best I can for your Mamma, 
and I will take care of you." (Page 110 record of évidence.) On cross- 
examination she stated that she did not care to hâve the will set aside, 
but wanted done what was for the best interest of Mamma and she left 
it with Cléments. Ail through her testimony runs the idea that she wanted 
the interest of her mother eonsldered. While there Is no direct évidence 
by her that she desired her mother to take the proceeds of the Insurance 
pollcy, the évidence generally shows that it was conceded that Mrs. Tillman 
ought to h'ave the Insurance money. Some of the witnesses state positively 
that there was a gênerai understanding that she need not pay this over to 
the executors. They and she testify no demand was ever made for it, and 
no refusai on her part to pay it over. 

Dr. Drennen, husband of complainant, testifles that J. L. Drennen, bis 
brother, was told by him that he wanted him to take such action as would 
best subserve the interest of Mrs. Tillman. 

J. L. Drennen, an attorney of Birmingham, Ala., and a member of the 
law flrm who, with T. T. Miller, attorney for Mrs. Tillman, filed the caveat, 
testified at length as to the facts of flling the caveat. It appears from 
the évidence that he was summoned to Columbus by bis brother, Dr. Dren- 
nen, the day after the will was read, for the purpose of conferrlng with ail 
the executors about employment of local counsel and executiug the provi- 
sions of the will, and that he performed some service in this particular in 
the employment of Carson & McCutchen to rer)resent the executors ; that 
he returned to Birmingham and subsequently returned to Columbus and 
had interviews with Mrs. Tillman. It is not clear from bis testimony that 
he was employed by her as counsel to file the caveat. Ile went, bowever, 
to confer with T. T. Miller, attorney, at suggestion of Cléments (Record, p. 
11). This witness states (page 12) that Mrs. Tillmiui was told by him that 
Mr. Miller agrées that "it is safe for you to go ahead, and he and Mr. 
Cléments decided that they would file the caveat," and her reply was : 
"Well, Dick, 1 will leave that to you and Bob. Do whatever you think 
best for me." The caveat was flled that day (July 2, 1906) slgned by Stal- 
llngs, Nesmith & Drennen and T. T. Miller, attorneys for Mrs. Tillman. 
The évidence shows that this was subsequently withdrawn (July 12, 1906) 
by consent. No contest was had therein and no adjudication of the issues 
raised by the caveat. The will was at once admitted to record in solemn 
form. 

This witness also testifles tliat Mrs. Drennen knew nothing of tlie settle- 
ment with the Heard children nor of the caveat and had nothing to do 
with either. He also testifles (page 15) that Mrs. Tillman stated to him 
,iust after July 12, 1906— referring to the "tentative agreemeut"- that she 
"was broken ail up about the settlement, but that Bob (meanlng her brother, 
R. E. Cléments) thouglit it was best." And wliile the évidence generally 
leads to a strong implication that J. L. Drennen was lookiiig after the in. 
terest of complainant and of bis brother, Dr. Drennen, there is positive évi- 
dence that he was one of the attorneys for Mrs. Tillman In flling this 
caveat and in conferrlng about what was her best interest in attacking the 
will. He and T. T. Miller as attorneys rendered légal service in this and 
iu making the settlement, and were paid tees therefor. 
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The évidence of Mrs. Tillman contradicts J. L. Drennen as to the flllng 
of the caveat and employaient of counsel, but she testified that she turned 
over ail her affairs to her brother, R. E. Cléments, as soon as the will was 
read. The attorney's fées were paid by Mrs. Tillman at instance of Cléments. 

Wlth référence to the Insurance policy, Mrs. Tillman testifles (page Sd) : 
"I never was asked to glve up the Insurance policy. Ail of them, Miriam 
(Mrs. Drennen), Dr. Drennen, Frank Heard, and ail, said It was mine." 
This évidence was rebutted by no one. F. A. Heard testified that ail agreed 
for Mrs. Tillman to bave the insurance. No demand was ever made on 
her for It. No refusai by her to pay it.It was never taken or appraised 
as part of the estate. It is this witness (Heard), as well as Cléments, who 
testified that Mrs. Drennen stated to them that she had to leave, but Dr. 
Drennen would look after her interest. Mrs. Drennen explained this state- 
ment as meaning that Dr. Drennen, as executor, would look after her in- 
terest. The conversation was before the caveat had been filed. 

The oral testimony Is'very voluminous, and in many places contradictory ; 
but, taken as a whole, it Is clear to my mind that Mrs. Tillman and Mrs. 
Drennen had very little to do with any of the transactions. The chief actors 
in the matter of filing the caveat, and in efCecting a settlement culminating 
in the deed and bill of sale executed by Mrs. Tillman, were Dr. C. T. Drennen 
and R. JE. Cléments ; but there is no évidence that Drennen was the au- 
thorized agent of his wife, and while there is évidence that Cléments was 
the authorized agent of his sister, Mrs. Tillman, she knew little or nothing 
of what was being done. However, the évidence shows that ail the legatees 
of this will were sui juris. 

Reconciling the contradictions as best I can, and looking at the effect of 
the évidence, both in its positive and négative character, I find the following 
to be facts: 

First. As to the proceeds of the insurance policy referred to in item 13 
of the will, I find that no demand was made on Mrs. Tillman for the $5,000 
proceeds from the life insurance policy, and that she did not "fail and re- 
fuse" to deliver said insurance nioney to the executors, and that the execu- 
tors named in the will voluntarily eonsented for her to retain the same. 
I further flnd that the complainant did not object to this disposition of the 
insurance money, but acquiesced and assented thereto, and approved of 
Mrs. Tillman retaining the same. 

Second. I find that Mrs. Drennen (the complainant) did not consent to, 
uor did she agrée to, or advise or originate, the filing of the caveat; that 
she was no party to the transaction between Mrs. Tillman, and the Heard 
children, nor was she connected with, nor did she authorize or employ, any 
one to represent or act for her, either in the filing of the caveat or other- 
wise in contestlng the will of testator, or in maklng the settlement between 
the Heard children and Mrs. Hattie Tillman, nor has she in any way ratifled 
or conflrmed the acts of any one purporting to represent her as agent in 
and about thèse matters as stated, although the circumstantial évidence jus- 
tifies a conclusion that she had knowledge, through her husband, of the 
same before and at final consummation of negotiations. 

Third. I find that R. B. Cléments and F. A. Heard and C. T. Drennen 
hâve qualifled as executors of the will in the state of Mississippi, and R. 
E. Cléments and F. A. Heard in Georgia and Alabama, and that neither of 
thèse has accepted the trust imposed by the will. 

Fourth. I find that ail the parties named as legatees and affected by this 
litigation — that is, Mrs. Miriam Drennen, the Heard children, and Mrs. 
Tillman — were sui juris. 

Fifth. I find, as a fact already found, but hère more deflnitely stated, 
that the estate was divided as directed by testator into two equal parts, 
known as the first half and second half , and : 

(1) The flrst, consisting of stocks, notes, bonds, and cash, and intended to 
represent the share of Mrs. Hattie Tillman (to be held in trust) was of the 
value, December 3, 1906, of .$188,405.64, to which should be added the bouse 
and lot valued at $5,500; Total value of flrst half, $193,905.64. 
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Pursnant to the agreement between Mrs. Hattie Tillman and tlie executors 
and the Heard childreii, the executors distribiited the above as follows : 

ïo Mrs. Hattie Tillman, for aeconnt of the Ileard chil- 
dren, cash $ 60,000 00 

Tlie house and lot for aeconnt of the Heard children, and 

to be held by Mrs. Tillman for life, appraised value. . . 5,500 00 

Balance to the Heard children 128,405 64 



Ç193,905 64 ' 

(2) The value of the second half of the estate as appraised was not sub- 
mitted in évidence. The schedule of assets filed as ordered by the court, and 
of date January 28, 1010, and the oral testimony of Ileard, one of the ex- 
ecutors, shows, and I so flnd: 

That, after paynient of debts and spécifie miuor legacies, there was paid 
in cash ont of tbis half of the estate as follows : 

To the Heard children (Vfi> ,Î136,500 00 ' 

To eomplainant (Va) including the $0,000.00 advancement 

2T,300 00 



Total $163,800 00 

That there now romains for administration in the hands of the two ex- 
ecutors, Heard and Cléments, alî the property as speeified in the said 
schedule filed, exeept the Mississippi property, and that remains in the hands 
of ail three executors. to wit, Heard, CÏeineists, and Drennen, and the totkl 
value of said remainins property of the second lialf at the date of the filing: 
of said schedule, January 28, 1910, was .$57,265.33. Of this amount, suhject 
to déductions in expenses and dei)reciation of value, after final adminis- 
tration, on final distribution, the Heard children would be entitled to flve- 
sixths and the complainaut to ohe-sixth. 

I find that this balance is not ready for distribution because of the pend- 
ing litigation and other complications which for the présent prevents the 
final distribution thereof. 

Conclusions of Law. 
I. 

The bill as to recovery against the défendant executors for a money decree 
for the balance due complainant ont of what is known as the second half 
of the estate is prématuré. There has been no final administration of the 
assets of this estate. The facts as found show : That property to the esti- 
mated value of some $57,000 is still in the hands of the executors, most bf 
it under control of ail three executors ; the executor Drennen, husband of 
complainant, having also qualifled in Mississippi, where the land represent- 
Ing the larger part of this balance is located. That the complainant has 
already received from this half of the estate cash to the amount of $27,300 
(which includes advancements named in the will), and that the balance in 
the hands of the executors, after certain litigation is concluded, will be 
ready for distribution after the necessary expenses of administration are 
deducted. That the balance due complainant cannot now be ascertained. 
That executors are under bond and can be made liable for any maladmin- 
istration of the estate still in their hands for final distribution. 

I therefore conclude that the value of the distrilmtive share of complain- 
ant, under item 6 of the will, cannot be ascertained and no money decree 
therefor can or should be entered as a matter of right against défendants 
at this time as prayed for. 

II. 

I do not think that complainant is entitled, at this time, to a money 

decree against défendants for one-sixth of what is known as the first half 

of the estate, or for any part of what is designated the Insurance fund, 

which she clalms she is entitled to hâve under items 13 and 14 of the will. 
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However, from my conclusions of the law, as applled to the facts developed 
at thls hearing, and my flndings as before set ont, I am of the opinion tliat 
as to that one-sixtli share in tlie half of tlie estate set apart to Mrs. Hattle 
Tillman, complalnant Is entitled to équitable relief. 

Estoppel: Défendants hâve Involied the doctrine of estoppel. The évi- 
dence fallg to show that Dr. Drennen vFas the agent of complalnant, con- 
sentîng to and assisting, for her, In the fillng of the caveat, and consum- 
mating the settlement. She dénies his agency. He dénies It. While It is 
eought to prove his agency by his déclarations as to représentations, thls 
cannot be construed to mean other than his représentation of Interest of 
complalnant and ail other legatees as a named executor. But aside from 
that view, his déclaration cannot establlsh the fact of agency. Nor can I 
conclude that complalnant Is estopped because of any act upon her part to 
deceive or mislead défendants. The évidence fails to show thls, and under 
the flndings of fact that she had no part In the filing of the caveat, or the 
settlement, she, as a matter of course, cannot be estopped from équitable 
right to protection of her interest In thls estate. For the application of 
the doctrine of équitable estoppel, there must generally be some intended 
déception in the conduct or déclarations of the party to be estopped. Georgia 
Code, § 5738 ; also, Brant v. Virginia Coal Co., 93 U. S. 326, 23 L. Ed. 927, 
in the language of the Georgia statute. 

As to forfelture : While complalnant Is not estopped, as above f ound, in 
her rlght to assert protection, she is not entitled to recovery on the ground 
of forfelture by Mrs. Hattle Tillman. The flling of the caveat and the 
fallure of payment of the Insurance money were no such violations of the 
conditions of items 13 and 14 of the will as would lead to forfelture of 
ail interests and thereby vesting absolutely in complalnant a one-slxth in- 
terest In the first half of the estate and in the house and lot and Insurance 
fund. Necessarlly we will hâve to conslder the two matters together; that 
is, the filing of the caveat and the failure to pay over the Insurance fund. 

What was the intent of the testator? Aside from payment of his debts 
and payment of certain minor legacles, the whole scheme of his testamentary 
Intent was to provide for his wlfe, for certain Heard children, and for 
complalnant. In order that he might provide for his wlfe, he directs to be 
set aside to her for llfe the house and lot and contents, and for her comfort, 
beneflt, and support, ail that is necessary of the income of the flrst half 
of the estate, to be redueed, as far as possible, to good securlties and cash 
and ready paylng investments. He includes the Insurance fund in this 
interest. The whole may be designated a life interest, an anuulty, or what- 
ever term may be desired ; it was, after ail, only an équitable interest. The 
wife being provlded for durmg her llfe, the Heard children and complalnant, 
under a certain contingency, were to hâve thls Interest, less what the 
wldow may hâve consumed. The tltle of the whole was to be placed in 
trust, for the twofold purpose of protecting botli the corpus and the unused 
income, and to see that the wldow had her proper portion, and complalnant 
her proper portion In the event the latter had llving a chlld at the death of 
the wldow ; otherwlse this last to go to the Heard children. It was évident 
he did not want uuseemly contesta or lltigatlon over the bequests so made, 
nor Personal contentions nor strlfe. 

Did the fallure of Mrs. Tillman to pay over the Insurance money, or did 
the filing of the caveat by her, produce a contest over thls will, such as 
contemplated by the testator when he placed condltlonal limitations on her 
enjoyment of the Interest bequeathed to her? 

Tàking the évidence as a whole, and looklng at the conduct of ail the 
parties Interested, In their respective dealings wlth each other, I cannot 
conclude that there had been a defeat of the testamentary scheme. 

In the construction of ail legacies the court will seek dillgeutly for the 
intention of the testator and glve efCect to the same as far as it may he 
consistent with the rules of law. Code, § 3900. 

As to the Insurance fund, while It was the Intent of the testator to hâve 
this fund go into his estute, yet ail parties, being sni juris, could direct it 
otharwise. The fact as found shows that ail parties, includlug executors 
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and complainant, agreed otherwlse, and thls is not only the évidence of one, 
but ail, of the witnesses. Mrs. Tlllman was not put to lier élection with référ- 
ence to the Insurance policy. It is true the condition was incorporated In 
the will, and as such It was légal, and to that estent the numerous au- 
thorities cited by the learned counsel, and indicating careful research, are 
applicable ; but she was not called upon to eleot. The consent of ail parties, 
as disclosed by the findlng of fact, was not only taclt but positive that she 
eould retain thls Insurance money, and, ail legatees efCected In the distribu- 
tion of the estate being sul juris, such consent was légal. 

But it is doubtful that eomplainant had any interest whatever in the 
proceeds of the Insurance. By Item 13 the proceeds of this Insurance policy 
were to be turned over to the trustées to be held by them, and the rents, 
issues, and profits thereon were to be applled to the support, beneiit, and 
eomfort of the wife during her llfe, and at her death the corpus and un- 
expended profits were to go to the Heard children. If the wife failed and 
refused to deliver the proceeds to the executors, ail bequests made her were 
revoked and were to be divided, with accumulations, between the Heard 
children and eomplainant. The only parties at Interest In this insurance 
money in the flrst instance were the Heard children and Mrs. Tlllman. 
There is no contingency provided for. The gift is absolute to them and to 
her, conditioned on her failing and refusing to turn over the proceeds. AU 
the parties being of âge and consenting, as the évidence shows, and the ex- 
ecutors not requiring payment, and the trustées agreeing, as is shown by 
the évidence, there was under the facts no légal forfeiture of this fund, and 
therefore eomplainant had no interest therelu. 

But If she had an Interest, dld Mrs. Tillman fail and refuse to turn over 
this fund and thereby work a forfeiture in her (coniplalnant's) favor? The 
language of Item 13 is as follows : "In the event my said wife fails and 
refuses to deliver said insurance money to my executors to be and become 
a part of my estate, then the bequests to her are annuUed." 

I construe the language of thls will, and the inteut of testator, to imply 
willfUl failure and refusai, and I can flnd nothing from the évidence to 
justify a conclusion that there was any such élément in the conduct of 
Mrs. Tlllman. The words really mean omit to pay over, and, eoupled with 
such omission, the idea of refusai on demand. To refuse means to deny on 
demand. Shaler v. Van Wormer, 33 Mo. 386; Kimball v. Eowland, 6 Gray 
(Mass.) 224; Bowen v. Young, 37 Mise. Ilep. 547, 75 N. Y. Supp. 1027; 
Burns v. Fox, 113 Ind. 205, 14 N. E. 541; and Merifield v. Cobleigh, é 
Cush. (Mass.) 178. 

It is contended that there was a forfeiture by Mrs. Tlllman of ail be- 
quests under the will except the sum of $500 because of violation of the 
condition of item 14 of the will. This item provides that, if the wife should 
take légal steps to set aside the will and should not succeed in such endeavor, 
then she forfelts ail bequests and takes only $300, and ail property be- 
queathed to her goes to the Heard children and eomplainant. It Is con- 
tended that the flling of the caveat was such légal steps as would work a 
forfeiture, under this item. I cannot so conclude. 

There is no question, as cited in (C. C.) 44 Fed. 518, 11 L. R. A. 567, 
by eounsel for eomplainant, in Brodhead v. Shoemaker et al., and as decided 
by Judges Fardée and Newman, that where the hoirs are brought in and 
they contest the validity of a will and the capacity of the testator, in pro- 
ecedings to probate a will in solemn form, the issue can be classifled as a 
suit at law. Nor can there be question that in Georgia the court of ordinary 
is vested with exclusive jurisdietion in such cases, and that ail légal steps 
to contest the validity of a will must begln In that court ; nor Is there any 
doubt but that the flling of a caveat is the institution of a suit at law, but 
the évidence discloses in this case that no final steps were reached. The 
légal steps in the mind of testator evidently meant a final suit at law, where 
the validity of the will was adjudicated after trial and judgment. The 
mère flling and almost immédiate withdrawal, by consent of ail parties, was 
no such suit. If thls be true, the parties, each and ail, were restored to 
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their original status. The act of probate eould hardly be sald to hâve been 
suspended. 

"The real nature, design, and opération of a caveat Is slmply to suspend 
the act of probate until an Investisiation of the valldlty of the instrument 
may be had before the compétent tribunal." 6 Amer. & E. Ene. (2d Ed.) 778 ; 
Maxwell, In re, 3 N. J. Eçi. 614, 

I construe the phrase "taking légal steps" in the wlll to mean that the 
testator contemplated a suit at law, involving a trial and adjudication agalnst 
thecaveator of the issue ralsed. It would be necessary in thls view of the 
law' to hâve a trial aud adjudication before Mrs. ïillman eould be held to 
the penalty of forfeiture under that condition of the will. The évidence 
shows withdrawal by consent before trial or the taking of any steps to- 
wards perfectlng a suit, or action in Its full meanlng. Complainant was 
not necessarily, nor was she In fact, a party to thls caveat. The executors 
pi*opounded the will, and Mrs. Tillman filed objections to the probate. The 
executors were représentatives of ail the legatees, save the caveator. There 
Is* nothing peeuliar about thls case to take it out of the gênerai rule that 
the executors represented complainant as well as other legatees, not joining 
in the caveat Beall, Exécuter, v. Blake et al., 16 Ga. 136. 

WBlle thls Is true as to withdrawal of the caveat, the évidence does not 
silstain the contention of défendants that the executors eould and did repre- 
sent the complainant in the agreement had between Mrs. Tillman and the 
Heàrd chlldren ; nor do I find that complainant was In any way a party to 
the settlement The findlngs of fact as to the nonagency of her husband 
relleves her of thls contention In law, and there is nothing In the évidence 
to support the clalm that Cléments was her représentative except as ex- 
écuter. Therefore she cannot be chargeable wlth havlng alded or advised 
either the caveat or the settlement. Hence the case of Donegan v. Wade, 
70 Ala. 501, cited and relied on by défendants, is not applicable. Complain- 
ant nelther actively interfered, nor took part, in either transaction. 

As to the Valldity of the Trust 

Mrs. Tillman not having forfelted her interest In the bequests by reason 
of rétention of the Insurance fund and because she filed, but withdrew, the 
caveat, it becomes Important to ascertain how the settlement may hâve 
afflected the Interests of complainant. 

Item second of the will bequeaths to the wldow for her life the house and 
Idt and contents. 

Item third directs ail the estate (except the above portion named In item 
second) to be divided by the executors into two parts after paying debts. 

Item fourth names Cléments, Heard, and Dr. Drennen as the three trus- 
tées for the wife, and the executors are to convey to thèse trustées, for the 
use and benefit of the wldow for her life, the house and lot and furniture, 
and one-half of the balance of the estate and shall apply the rents, profits, 
and Income, or so much as may be necessary, to the support, benefit, and 
csmfort of the wldow during her life. The remainder over, after the «'eath 
of the wife, and unexpended accumulations, by item 5, go to the flve Heard 
children and complainant, provided she shall bave become a mother of 
chlldren born to her, and Uvlng at the death of the wife; otherwise the 
vahole remainder over goes to the flve Heard chlldren. 

The most vital question In the case seems to turn upon the valldlty of 
the trust created by the precedlng provisions of the will. If the trust was 
a.valid trust, the légal tltle to the interest devlsed to the wife vested in the 
trustées immedlately on the taking effect of the will. The will, of course, 
became operative Immedlately on the death of testator. Code Ga. § 3257. 
Though the légal title may hâve vested in the trustées, yet, if thls be con- 
strued to be an executed trust and Mrs. Tillman was capable of taking and 
managing the property devlsed, then her équitable interest became imme- 
dlately merged wlth the légal tltle and a perfect tltle vested in her aa 
beneflciary to be held according to the terms of limitation of the trust. 
Code, § 3737. Was the trust, therefore, an executed trust? There is no 
question that the widow was capable of taking. Since the act of 1886, a 



DRENNEN V. HEAED 425 

married woman sul Juris and, not comlns under any of the dlsabilities of 
Incompetency to bold, as specially provlded by the statute, can take. 

But It bas been held that a valid trust can be created in Georgia for 
the benefit of a person sui juris, for life, with remainder over In trust for 
another person sui juris. Sinnott et al., Executors, v. Moore et al., 113 Ga. 
908, 39 S. E. 415. 

In answer to this, counsel for défendants wlth force contended that the 
remainder interest created by this will Is contingent, and under the law 
of Georgia, as now obtaining, no particular estate is necessary to sustain 
a remainder, and the defeat of the particular estate for any cause does not 
destroy the remainder. Code, § 3675. They cite with confidence neming 
V Hughes, 99 Ga. 448, 27 S. E. 791, where the court held that prlor tp 
the Code a trust was necessary to préserve a contingent remainder, but 
that such Is not now the case. In connection with this authority, they coi»- 
fidently rely on the case of Smith v. McWhorter, 123 Ga. 290, 51 S. E. 47^, 
107 Am. St. Rep. 85, where the court held that, if there is no need of a 
trust to protect and préserve the interest of those who are to take by way 
of remainder, the trust will be llmlted to the life estate, and as to such it 
is exeouted. In the light of thèse authorlties, it would seem that this trust 
is invalid, and that Mrs. Tillman takes the légal title and can dispose of 
her interest regardless of the rlghts of complainant as a contingent remain- 
derman. But in the same case of Smith v. McWhorter the court continues 
discussion of this interestlng question, and it would clearly appear that the 
testator had a right to, and in this will bas made an executory devise, the 
nature of which is such that a trustée is necessary to carry out bis intent. 
In this case elted the court, at bottom of page 290 of 123 Ga., page 475 of 
51 S. B., 107 Am. St. Rep. 85 says: "Llkewise a grantor, whlle not ex- 
pressly conveying to the trustée the title to the remainder estate, may 
create a duty In the trustée with respect to the estate in remainder so as 
to couvert the légal estate into an équitable one and make the trust execu- 
tory until the duty may be performed under the terms of the trust. Thus, 
If the instrument creating the trust Imposes upon the trustée the duty of 
making division among Indeterminate remaindermen after the termlnation 
of a preeeding life estate, the trust Is executory pending the existence of 
the life estate. Riggins v. Adair, 105 Ga. 727 [31 S. E. 743]; Cushman v. 
Coleman, 92 Ga. 772 [19 S. E. 46]. Or, if the trustée is expressly empowerefl 
to act and manage the property for the life tenant, and for the infant or 
contingent remaindermen, the trust Is executory until the life estate Is 
determined. Johnson v. Cook, 122 Ga. 524 [50 S. E. 367], Generally, where 
the title is conveyed to a trustée in trust for a Ufe tenant, wlth a remainder 
over, where no express trust for those who are to take In remainder is 
created nor any duty Imposed on the trustée wlth respect to the estate 
In remainder, such remainder is a légal and not an équitable estate. The 
mère fact that the remainder estate may be contingent does not neeessarily 
couvert It Into an équitable estate. Mitchell v. Turner, 117 Ga. 959 [44 S. 
E. 17]. The contingency of the remainder, however, Is always an important 
factor In construlng the character of the estate passing to the trustée, in 
the effort to arrive at the true intent of the grantor," 

In Thomas & Co. v. Crawford, Trustée, 57 Ga. 211, it was held that: 
"A bequest to George G. Crawford of certain property 'to be held by hlm In 
trust for the foUowing purposes, to wlt, the rents, Issues, and profits, of 
the same to be pald over by hlm annually to William G. Howard during his 
lifetlme, and at bis death, the corpus of sald property to be turned over 
by the saidi trustée to the chiidren of the sald William G. Howard, should 
he leave any cblldren surviving him, and in the event of hIs death wlthout 
leavlng any chlld or cblldren, then It is my will that sald property shall be 
given to Mar;,'aret R. Crawford, If she is allve, and if she be dead, then 
to go to her cblldren,' with discretionary power in the trustée to sell any 
part of the property during the trust, and to reinvest 'as In hls Judgment 
shall be for the beneflt of said trust estate,' with option to make returns 
or not as he chooses, is a valid, subsisting executory trust, and the legtal 
title to the corpus of the estate remaing in the trustée to keep the corpus 



426 198 FEDERAL REPORTER 

secure for the contingent remaindermen to ascertain wlio tîiey wonld be, 
and to divlde the estate among them when they were ascertained, on tbe 
happening of the contlngencies contemplated by the testatrix." 

But the case of Prince et al. v. Barrow, Exécuter, et al., 120 Ga. 810, 
48 S. E. 412, is a décisive authorlty on the question In point. It involved 
the construction of the will of Gen. Henry R. .Tackson, who devised and 
bequeathed hls whole estate to his wife for and durlng her natural life, 
with the Condition that she apply a deslgnated portion of the annual income 
thereof to her own use, and the residue was to be taken, or such as was 
necessary, to the support of her sister, and such as she might see proper 
to the assistance of childrén or grandchlldren of such sister, and the re- 
tnatnder was to be divided into three equal parts for distribution between his 
two livlng childrén and childrén of such deceased son. Thls sister died 
before the testator, The court held that upon his death the whole property 
becanie a trust estate durlng the llfe of the widow, to be held and admin- 
Istered by her in accordanee with the direction of the will. In thls case 
the court also held that where the amount of the bénéficiai interest to be 
taken by the cestul que trust was to be nieasured and determined by the 
discrétion of the trustée appointed by the creator of the trust, a court of 
equity will not allow the trust to be destroyed by the refusai of the person 
Hominated as trustée to accept the trust, or by his fdllure to exécute It, 
if by any possibillty it is capable of exécution bythe court. In thls case, 
as in the case at bar, a oontraet Was executed by and between the widow 
of the testator and his childrén and the childrén of hls deceased son, Henry 
Jackson. In this contract the widow agreed to set at rest ail clalms which 
she might or could hâve under the will. It is unnecessary to go into the 
détails of tTie agreement. In the opinion dellvered by Presiding Justice Fish 
In this case, on page 817 of 120 Ga., on page 413 of 48 S. E., he said: 
"Undoubtedly the widow and the other helrs at law of testator' could set 
aslde thls will, and by agreement settle the estate among themselves if they 
are the only parties who hâve any légal or équitable Interest thereln." 

In this case the court also décides, after a very lengthy discussion of the 
question, with an admission that it bas been the cause of much trouble 
and investigation, that a court of equlty will undertake to admînister or 
direct the administration of- the trust sougbt to be established under the 
will, when the trustée named by the testator déclines to accept the admin- 
istration, or where it involVes discretlonary power on the part of the trustée. 
In settllng that question the court takes up case after case, of bôth fédéral 
and State authorities, to sustaln the décision rendered, which bas heretofore 
bteen quoted,^ to the efifect that the court will not allow the trust to fall for 
the want of a trustée. Séè 120 Ga. 821, 48 S. E. 412. 

In View «f thèse numerous authorities; I conclude : 

<1) That this bequest to Mrs. TlUman was an executory devise, and the 
trust was therefore valid and subslstlng and the légal titlè to the part set 
aside for the trustées Vested in trust eo Instantl on the death of teStator. 

(2) By the samie authtttttieS I conclude that ail parties being sui juris 
■and the trustées declinihg to accept, or statlng that it was unnecessary for 

them to do so, the contract of purchase and sale bèiweeïi Mrs. Tillman and 
the Heard legatees, as to them, i& a légal and binding cèn tract ; they having 
I a, légal right to contract atid having actually contractèd. ' 

(3) That eomplainant, not being a party to sald' contract, Is not bouhd 
thereby, and bas a contingent reinalnder interest In the housé and lot and 
Contents, and in the firsf half of the ëstate, sald remainder subject to be- 
come vested in the event shé hEtVe livlng a dhild or childrén born of her 
at the deâth of Mrs. Hattie Tillman, and if not the remainder bécomes 
vested in the Heard legatees; that thère Is no évidence of a posslbllit'y of 
issue extinct, and pending the happening or iiot happening of the contln- 
gency named, her one-slxth undivided interest In said' one-half (which, of 
«ourse, is not to iriclude the Insurance ftnd) should be protected by the àp- 
çolntment of a trustée to hold and earry; out the provisions of the trust 
as to sald one-sixth. ' ' 

■■i (4) Thàt the onie-sixth interest as referred to in the preeedlng paragraph 
Is one-sixth of $193,905.64, and is of the money value of $32,317.60. 
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Eecommendatlons. 
The mastcr rpoommcnrls : 

(1) That the executors, tbe défendants herein, be requlred to pay to stich 
trustée as may be named by the court tbe aforesaid sum of $32,317.60, and 
that tbe court frame sucb decree In aceordance with thèse conclusions, if 
approved, as will protect said sum in tbe manner as prorlded under tbe 
provisions of tbe will creating the trust. 

(2) ïbat tbe iujunction pendente lite bo dissolved, and the executors be 
pertnitted to administer that portion of tbe estate uudistributed. 

CA) ïiiat a projier decree be made in favor of the executors in aceordance 
witli niy conclusions (if approved) as to tbe second half of the estate. 

(4) ïiiat the cost of this litigation (including master's fées and stenog- 
rapher's services, but not Including counsel feet.) be taxed in sucb propor- 
tions as the court may détermine; tbe master not assuming to malie any 
recomiuendations as to assesslng costs. 

T. T. Miller, of Columbus, Ga., and Wimbish & EHis, of Atlanta, 
Ga., for complainant. 

A. W. Cozart and Carson & McCutchen, ail of Columbus, Ga., and 
Spencer R. Atkinson, of Atlanta, Ga., for défendants. 

NEWMAN, District Judge. This case is now before the court on 
exceptions to the report of the standing master, which hâve been ar- 
gued and the matter submitted. Since hearing the argument I hâve 
gone over this case with much care, in view of the important and 
difficult questions involved. 

There are exceptions by both sides, both before the master, to the 
draft of his report, and to the report as filed. 

Complainant's exceptions are: 

First, that the master erred in finding that, as a matter of fact, the 
widow, Hattie Tillman, did not fail and refuse to turn over to the 
executors the proceeds of the Insurance policy, to become a part of 
the testator's estate, as required by the will. This exception is elab- 
orated, but it goes to the question stated. 

The second exception is that the master erred in finding and con- 
clusion that the fîling of the caveat to the will by Mrs. Tillman, and 
the failure to pay over the proceeds of the insurance policy, "were no 
such violations of the conditions; of items 13 and 14 of the will as 
would lead to forfeiture of ail interest, and thereby vesting absolutely 
in complainant a one-sixth interest in the first half of the estate, and 
in the house and lot and insurance fund." 

In this connection it is claimed in the exceptions that the master 
erred in construing the language of the will to imply "willful failure 
and refusai" to turn over the proceeds of the insurance policy; the 
claim being in the exceptions that nothing in item 13 justifies the con- 
clusion that the wife must be guilty of willful failure to make pay- 
ment of the proceeds of the insurance policy to the executors, but that 
her omission to make such payment, without demand, deprived her 
of her legacy under the will other than the $500. 

It is further claimed in the exceptions that the jnaster erred in con- 
cluding and holding that the phrase "taking légal steps" in the will 
means that a suit at law, involving a trial and adjudication against 
the caveator on the issues raised, was nccessary. 
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The foregoing, as stated, is considerably elaborated în the excep- 
tions ; but this states the points involved in the exceptions. 

The first exception of the défendants is that the master erred in 
holding that "the first, second, and third grounds of the demurrer, 
while stated differently, are practically a gênerai demurrer to the bill, 
in that such a case bas not been stated as entitles complainant to re- 
lief in a court of equity," and "in the opinion of the master thèse are 
notwell taken and the same are overruled." 

The second exception of the défendant is that the master erred in 
not finding that the complainant, Mrs. Drennen, was connected with 
the filing of the caveat "to this extent and in this way: That Mrs. 
Drennen was willing that the caveat be filed and assented to its being 
filed, provided R. E. Cléments thought that it was for the best interest 
of Mrs. Tillman for the caveat to be filed, and upon that concerted ac- 
tion on the part-of complainant and R. E. Cléments the caveat was 
filed." Certain évidence is set out which, it is claimed, justifies this 
exception. 

The third exception is that the master erred in finding that this be- 
qùest to Mrs. Tillman was an executory devise, and the trust was 
therefore valid and subsisting and the légal title to the part set aside 
for the trustées vested in trust eo instanti on the death of the testator, 
contending that the master should hâve found that the trust sought to 
hâve been created by the testator was illégal and void. 

The fourth and fifth exceptions are that the master erred in recom- 
mending that a trustée be appointed to whom the executors should 
be required to pay the $32,317.60, to be held for the benefit of the 
complainant pending the matter of the contingency provided for in 
the will. 

The first matter that may be noted in passing on thèse exceptions 
is the objection to the master's finding on the pleading. No great 
stress was laid on this in the argument, and properly so, because I 
do not think the exceptions with référence to the pleading are meri- 
torious. 

The next exception in order, probably, is the exception of the de- 
fendants in that the master erred iiji not finding that Mrs. Drennen, 
the complainant, co-operated with Mrs. Tillman, or rather with her 
brother, R. E. Cléments, in the filing of the caveat, and was such a 
party to it and co-operated in such a way that she is precluded now 
from raising the question she does by her pleading with référence 
thereto. 

This bas been a matter of some difficulty with me, and I bave gone 
over the évidence with considérable care. But after full considération 
of it, I am satisfied that the évidence justifies the master's conclusion 
on this subject. The familiar rule, so often controlling in questions 
of this sort, that where thé master has the witnesses ail before him, 
se,ês them, and hears- their examination and cross-examination, and 
hears the case in the locality where the whole matter occurred, he can 
better judge of the value of the testimohy than the court can from 
the written or printed record, is applicable hère and should control. 
But, independently of this, I think that a careful examination of the 
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évidence, as ît is before the court hère, justifies the conclusion reached 
by the master "that Mrs. Drennen did not consent to, nor did she 
agrée to, nor advise or originate, the filing of the caveat." 

[1] The next exception that may be considered is the défendants' 
exception that the master erred in finding that the trust for Mrs. Till- 
man was properly and legally created by the will. In my judgment 
the master's finding and conclusion on this subject were correct. If 
a life estate in one-half of the testator's property had been given to 
Mrs. Tillman and a trust created for it, then a dififerent question 
would be presented; but where, as in the présent case, the trustées 
are given certain duties to perforai with référence to the property, 
that is of managing it and collecting the income, and paying to Mrs. 
Tillman so much of the income, and only so much, as was necessary 
for lier "support, benefit, and comfort," it makes an entirely différent 
proposition. In addition to this, there was a contingency as to Mrs. 
Drennen taking in remainder any part of this first half of the estate, 
as stated in the fifth item of the will. The master, also, it seems to 
me, correctly found that the case of Prince et al. v. Barrow, 120 Ga. 
810, 48 S. E. 412, is controlling, independently of the other author- 
ities cited by him in his report. I hâve had no doubt from the be- 
ginning of the case that this trust was properly created under the law 
of Georgia. 

The complainant's exceptions raise the most serions questions for 
considération: First, with référence to Mrs. Tillman's failure to pay 
over the insurance money ; and, second, the filing of the caveat to the 
will. 

[2] As to the first matter, the $5,000 of insurance money, the mas- 
ter correctly found that what occurred as to this did not work a for- 
feiture of Mrs. Tillman's legacy under the will. The évidence shows 
that every one interested in the estate agreed, and that it was a mat- 
ter of unanimous consent, that Mrs. Tillman should retain this $5,000. 
The master says on this subject : 

"While there is no direct évidence by her (Mrs. Drennen) tliat she de- 
sired her mother to take the proceeds of the insurance poliey, the évidence 
generally shows that it was conceded that Mrs. Tillman ought to hâve the 
insurance money. Some of the wltnesses state positively that there was 
a gênerai understandlng that she need not pay this over to the executors 
They and she testify no demand was ever niade for it and no refusai on 
her part to pay it over." 

There is no difficulty, under the évidence, in acquiescing in the mas- 
ter's conclusion that this rétention of the insurance money by Mrs. 
Tillman, acceded to, and, under the évidence, practically agreed to, by 
everybody in interest, is insufficient to deprive her of her legacy under 
the will. 

[3] The next, and most serions, question is the filing of the caveat 
by Mrs. Tillman, in the court of ordinary for Muscogee county. 

On this question the master says : 

"I construe the phrase 'taking légal steps' in the will to mean that the 
testator contemplated a suit at law, involving a trial and adjudication 
against the caveator of the issues raised. It would be necessary in this 
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View of the law to hâve a trial and adjudication before JIrs. Tillman conld 
be RSld to the penalty of forfeiture under that condition of the will. The 
évidence shows withdrawal by consent before trial, or the taliing of auy 
steps towards perfectlng a suit or action in its f ull rueaning." 

It may be unnecessary to go as far as the master does in construing 
this lahguage "taking légal steps," that there must be a trial and final 
adjudication; but there should be shown, at least, some persistency by 
the caveator in contesting the will. The mère fihng of the caveat on 
the 2d of July, and the voluntary withdrawed of the same on the 12t]a, 
would çertainly not corne within the meaning of the testator. He said 
in the will, "In the event my said wife shall take any légal steps to 
set aside this will and shall not succeed in such endeavor, etc." Con- 
ceding that the filing of the caveat was "taking légal steps," the almost 
immédiate withdrawal of the caveat would hardly be "not succeeding 
in such endeavor," but would be a voluntary abandonment of the 
endeavor. 

[4] The most important phase is that, as the resuit of this proceed- 
ing in the court of ordinary, the widow, Mrs. Tillman, received a 
lump sum down instead of a life support out of the estate, as pro- 
vided by her husband in his will. The Heard children bought Mrs. 
Tillman's legacy, the caveat was withdrawn, and the will promptly 
admitted to probate, and the administration of the estate proceeded. 
This agreement was undoubtedly good between the Heard children and 
Mrs. Tillman; they were satisfied with it at the time, and it is ap- 
parently still satisfactory to them. How was Mrs. Drennen hurt by 
this agreement between the Heard children and Mrs. Tillman, which 
avoided a contest over the will and admitted it to probate? H the 
caveat had not been filed and the will regularly admitted to probate, 
and the estate been administered under it, her rights would hâve 
been measured by the will, and her participation in the first half of the 
estate, as it is called, would hâve been dépendent upon the occurrence 
of the contingency provided for by Mr. Tillman in the will; that is, 
that she should take one-sixth of this one-half of the estate in re- 
mainder, provided she should hâve a child born to her and living at 
the time of Mrs. Tillman's death. As it stands now, she has the 
same right exactly, and that right must be protected, of course, in 
some way. 

If the contest of the will had proceeded, and it had been set aside, 
of course Mrs. Tillman would hâve been the sole heir to the estate, 
and Mrs. Drennen would hâve received nothing. Her participation 
in the estate was only because of the will, and she has already received 
from the estate a large part of the one-sixth of the second half of the 
estate, which was given to her and the five Heard children. 

As I bave stated, it seems to me that the important feature of this 
branch of the case is this settlement between the Heard children and 
Mrs. Tillman, and if satisfactory to them, and good as between them, 
and Mrs. Drennen's rights are in no way afifected by the same, I do 
not see how she can set up the claim made by this bill. If the caveat 
had not been filed by Mrs. Tillman and no steps of any kind taken to 
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contest tHe wîH, and the Heard children had bought Mrs. Tillman's 
interest of a life support in the estate, it would hardly be claimed that 
they violated the provisions of the will with référence to "taking légal 
steps," etc., to contest it. Mrs. Drennen would not hâve been af- 
fected in any way by this and would hâve had no cause to complain. 
Therefore the filing of the caveat and its almost immédiate with- 
drawal was not "taking légal steps" to set aside this will, and, failing 
to succeed in such endeavor, neither was the purchase by the Heard 
children of Mrs. Tillman's right to a- support for life out of the 
estate, nor were the two together, in my judgment, a violation of this 
provision of the will. 

In the case of Re Estate of John R. Hijte (Grove v. Gross, 21 L,. 
R. A. [N. S.] 9530, a contest was iîled to a codicil to the will of Hite. 
The exécuter employed attorneys to meet the contest and filed his 
answer; motion was made by contestant to strike a portion of the 
answer, which motion was granted; the hearing of the contest was 
continued by consent several times, the case pending f rom April until 
January, when it was compromised. It was held that this amounted 
to a contest of the will, violating a provision of the will against con- 
testing the same by any of the legatees. This made that case mate- 
rially différent from the présent case, where nothing was donc, as has 
been formerly stated, except to file a caveat and within a few days to 
withdraw it without any action whatever. The Hite Case, however, 
it tîiay be conceded, is the strongest case cited by counsel for com- 
plainant. 

Counsel for complainant has ably contended that the fact of this 
filing of the caveat to the will by Mrs. Tillman and the sale by her 
of her life support to the Heard children violated the "testamentary 
scheme" of Mr. Tillman. It is urged that the will discloses the fact 
that it was the testator's purpose that his wife should simply hâve a 
support for life out of the estate, and not a lump sum to be hers ab- 
solutely. It may be equally well urged that it was his belief that 
arranging his estate as he did was best for the comfort and hap- 
piness of Mrs. Tillman, that she would be relieved in this way of the 
care and responsibility of the property and hâve every comfort that 
she needed during life. But, however this may be, it could not inter- 
fère with the right of parties compétent otherwise to contract. 

The same suggestion might hâve been made as to the will in the 
case of Prince v. Barrow, supra. The first language used by the 
court in the opinion in that case is: 

"Can the widow and other heirs at law of the testator set asIde his will, 
aud hy agreeiaent settle his estate among themselvesî Undoubtedly they 
can, If they are the only parties who hâve any légal or équitable Interest 
thereln." 

Would it not be equally true if the other parties having any interest 
under the will bave their rights fully recognized and maintained by 
any agreertient so made? Mrs. Drennen's rights under this will as 
the testator made it are certçiinly unafïected by the agreement between 

< lU Cal. UG. 101 Pbc. MS, 17 Ann. Ca>. 993. 
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the Heard children and Mrs. Tillman, or by the master in hîs findings 
and report. I am unable to reach any other conclusion than that 
the report of the master is correct, and that the exceptions by both 
the complainant and défendants should be overruled. 

What has been said makes it unnecessary to consider or to discuss 
the contention of counsel for défendants that a court of equity will 
not, in any event, decree a forfeiture. It is an interesting question, 
but it need not be gone into hère. 

How Mrs. Drennen's contingent interest in this estate should be 
protected is a matter about which I am in doubt. Whether a trustée 
or trustées should be appointed by the court to hold the same for her 
benefit pending the contingency, or whether it is well protected as 
it stands in the hands of the executors, is a matter that may be 
determined on the taking of the final decree, when counsel can be 
heard, if they désire, with référence to the same. 



GOINS V. SOUTHERN PAC. CO. 
(District Court, N. D. Californla, Second Division. July 29, 1912.) 

No. 15,546. 

Removal of Causes (§ 103*) — Psocedure— Notice op Application. 

Tlie provision of the fédéral Judicial Code (Act March .S, 1911, c. 231, 
§ 29, 36 Stat. 1095 [U. S. Comp. St. Supp. 1911, p. 142]) tliat in proceed- 
iugs instÀ'^nted in a state court for the removal of a cause "written notice 
of said pétition and bond for removal shall be given thè adverse party 
or parties prlor to flllng the same," while not jurisdictional in the strict 
sensé, nor intended to change the established procédure by vesting in 
the State court the power to pass on the right of removal if the papers 
are formally sufHcient, is nevertheless one of substance, and, if not com- 
plied with and objection is duly made, the fédéral court cannot Ignore it 
and retain jurisdiction. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 221; 
Dec. Dig. § 103.*] 

At Law. Action by John M. Goins against the Southern Pacific 
Company. On motion to remand to state court. Motion granted. 

William J. Herrin, of San Francisco, Cal., for plaintiff. 
George F. Buck, of Stockton, Cal., and A. A. Moore and Stanley 
Moore, both of San Francisco, Cal., for defenda:nt. 

VAN FLEET, District Judge. This action was commenced in the 
state court since the taking eiïect of the Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1087 [U. S. Comp. St. Supp. 1911, p. 128]), 
and in due time the défendant took certain steps to remove the cause 
hère. It filed its pétition, the formai sufficiency of which is not ques- 
tioned, disclosing a controversy between citizens of différent states, 
and that the amount involved is such as to give this court jurisdiction; 

•For otber cases see same topic & i ndmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and it accompanied its pétition with a proper bond, and duly procured 
from the state court a formai order of removal. But the défendant 
wholly failed, for what reason does not appear, to give notice to the 
adverse party of its purpose to take thèse proceedings to remove, as 
required by the Code (section 29), and, basing his motion solely on that 
ground, the plaintifï now asks that the cause be remanded, upon the 
theory that the omission of notice is fatal to the sufficiency of the 
proceeding. 

As presented in the brie f s, the question is made to dépend upon 
whether the requirement of notice is fundamental and jurisdictional, 
as contended by the plaintiff, or is merely modal and formai and its 
omission but an irregularity, which will not defeat jurisdiction, as 
urged by défendant. I regard it as involving an inquiry somewhat 
broader than that. The requirement of notice of removal proceedings 
is new to the Code, not having found a place in any previous légis- 
lation upon the subject ; and owing, perhaps, to the brief period elaps- 
ing since that act took effect, no question involving this feature bas, 
so far as appears, before arisen. Its effect must therefore be deter- 
mined largely, if not wholly, from a considération of the purpose in- 
tended to be subserved thereby, and those considérations, in view of 
the history of the previous législation and its construction by the 
courts, give rise to the uncertainty involved. In ail respects other 
than the requirement of notice, section 29 is, in substantive effect, but 
a rescript of the provisions on the mode of removal as they existed 
at the time the Code took effect ; the other changes being formai and 
in matters of détail. It provides, precisely as did the act of 1887 (Act 
March 3, 1887, c. 373, 24 Stat. 552 [U. S. Comp. St. 1901, p. 508]), 
for the filing in the state court within a given time of a pétition for 
removal, to be accompanied by a bond, the conditions of which are the 
same in ail respects as there required. This is foUowed by the pro- 
vision as found in that act, that : 

"It shall then be the duty of the state court to accept said pétition and 
bond and proceed no further in said suit." 

Then comes the provision in question, in thèse words : 

"Written notice of said pétition and bond for removal shall be given the 
adverse party or parties, prior to flling the same." 

The remaining features of the section, relating to proceedings in 
this court, are in substance as found in the previous act. 

The questions arising upon the provisions of the statute as they 
existed before supplanted by the Code had been mostly settled by 
judicial construction. Under those provisions, in the absence of any 
requirement of notice, the proceeding was treated as purely ex parte, 
and the functions of the state court were regarded as largely formai 
and perfunctory. Upon the filing of a pétition showing a case for 
removal, accompanied by a proper bond, it was the duty of the state 
court upon application to make a formai order for removal and pro- 
ceed no further ; but, if it failed or refused to do so, the cause never- 
theless stood removed, and the moving party could proceed to file 
198 F.— 28 
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a copy of the record in the fédéral court. Wabash Western Ry. v. 
Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 431. No issues of 
fact upon the averments of the pétition could be raised or tried in the 
State court, but ail such questions were to be heard and disposed of 
in the fédéral court to which the cause was removed. And while the 
state court was not bound to surrender its jurisdiction upon a record 
which on its face did not in its judgment disclose a case for removal, 
its refusai was at the péril of having its judgment set aside by the 
Suprême Court of the United States, should its ruling prove errone- 
ous. Stone v. South Carolina, 117 U. S. 430, 6 Sup. Ct. 799, 29 L. 
Ed. 962, and cases there cited. In other words, it may be stated 
broadly that, under the procédure obtaining before the Code, ipso 
facto, upon the filing of the requisife pétition and bond, the state 
court was ousted of jurisdiction in the preniises; and ail questions 
as to defects or irregularities appearing in the proceedings were to 
be passed upon and determined by the fédéral court. Black's Dillon 
on Removal of Causes, §§ 191, 192. Of course, if an order of re- 
moval was procured in a case not subject thereto, or where the pro- 
ceedings were so defective in substance as not to admit of the réten- 
tion of the cause, then it was the duty of the fédéral court to remand 
it, upon the theory that the latter had not acquired jurisdiction by the 
order, nor the state court lost it. 

Such being the settled state of the law, what was the purpose in- 
tended to be subserved by the requirement of preliminary notice of 
such proceedings in the state court? Plaintiff, as indicated, takes the 
extrême ground that it was intended to make the notice a jurisdic- 
tional prerequisite, in the absence of which the proceeding cannot 
be competently initiated. If by this is meant that it is jurisdictional 
in the same sensé that a cognizable controversy is necessary, I cannot 
accède to the proposition, since manifestly, under well-settled prin- 
ciples, the requirement of notice may be waived. And if plaintiiï 
intends to assert, as would seeni to be implied by his argument, that 
by this new requirement Congress intended to work so radical a 
change in the effect of removal proceedings as vesting in the state, 
instead of the fédéral, courts the power to pass upon the sufficiency 
of such proceedings, to this I am equally unable to assent, since the 
provisions of the act in other respects, in the light of established prin- 
ciptes of construction, do not sustain any such theory. Moreover, it 
is at variance with the rule of construction provided by the Code itself 
(section 294) for the interprétation of its provisions. 

But I do not deem it at ail needful to ascribe to Congress the inten- 
tion to bring about a change in the established procédure so funda- 
mental as that suggested, in order that we may perceive a sufficiently 
valuablé purpose to be subserved by the requirement. The right of 
removal is justly regarded as one of great moment to the suitor, and 
its exercise not inf requently involves important changes in the aspects, 
if not the results, of the controversy; and the history of many cases 
involving the right tends to disclose the great desirability, if not the 
nece&sity, in order to fully protect the rights of the adverse party, by 
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avoiding expensive and unseemly delays and other inconveniences 
of a more or less serious nature that some notice of the proceeding 
be had. Appreciating this, courts in some instances iiave undertaken 
to supply the omission by a rule requiring notice (Chiatovich v. Han- 
chett [C. C] 78 Fed. 193; Creagh v. Equitable, etc., Soc. [C. C] 
83 Fed. 849) ; and while they hâve èventually been compelled to hold 
that, no notice being required by the statute, none could be insisted 
upon as essential to the exercise of the right, no court has undertaken 
to behttle the value of such a provision in the law. The matter of 
surprise is, therefore, in view of the importance of the right, not that 
Congress should now hâve seen fit to make the requirement, but that 
it should not hâve earlier perceived the prop'riety of so doing. Without 
the effect of materially changing the method of procédure, it will tend 
to protect the parties and the courts as well, not alone against mistakes 
and delays in proceedings genuinely instituted, but against unwar- 
ranted and frivolous attempts to exercise the privilège in instances 
where no real right exists. And, speaking in a gênerai way, I enter- 
tain little doubt that it was for reasons such as indicated in the class 
of cases referred to that the requirement of notice has been prescribed. 
This view, however, does not aid defendant's position. Défend- 
ant relies solely upon cases to the effect that, the cause being one 
within the jurisdiction of the court, errors or irregularities in merely 
formai matters, directory in nature and not involving the substance 
of the right, will be overlooked or allowed to be corrected by amend- 
ment, and that the court will not for such a lapse remand the cause. 
Deford et al. v. Mehaflfy (C. C.) 14 Fed. 381 ; Bryant Bros. v. Robin- 
son, 149 Fed. 321, 79 C. C. A. 259; Northern Pacific T. Co. v. 
Lowenberg (C. C.) 18 Fed. 339 ; Woolridge v. McKenna (C. C.) 8 
Fed. 650. Thèse cases do not meet defendant's necessities, for such 
is not this case. If it were a question of the formai sufficiency of a 
notice actually given, those cases would présent some analogy ; but 
it is an instance where a plain and unequivocal requirement of the 
statute has been wholly ignored, and it is now too late to supply the 
omission by amendment. The right of removal is purely statutory, 
and it has always been required that the statute be complied with 
in its substance. Can it be said that notice, prescribed as the initial 
step in the proceeding, is not of the substance? It matters not in 
such a case that the requirement be one not intended as jurisdictional 
in the extrême sensé that it may not be waived.- It has not hère 
been waived, and must, I am satisfied, be considered as sufiiciently 
of the substance that it may not be disregarded against objection. 
As I regard it, it is akin in its jurisdictional effect to the require- 
ment of the statute involved in Ex parte Wisner, 203 U. S. 449, 27 
Sup. Ct. 150, 51 L. Ed. 264, and In re Moore, 209 U. S. 490, 28 
Sup. Ct. 585, 52 L. Ed. 904, 14 Ann. Cas. 1164, that "suit shall be 
brought only in the district of the résidence of either the plaintiflf 
or the défendant." In analogy with the ruling made in the last case 
as to the eft'ect of that requirement, if notice be waived, its lack wilJ 
not prevent jurisdiction attaching; but if it be lacking, and the 
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objection duly insisted upon, the court cannot ignore ît and retain 
jurisdiction. 

But if I am at fault in the views expressed, the case must never- 
theless be remanded. The question involved is obviously such as 
to give rise to a substantial doubt as to the right to retain this cause, 
and the estàbUshed rule in such instances is that the doubt must be 
resolved against the jurisdiction hère, which is purely the création 
of the statute, and in favor of the state court as to whose jurisdic- 
tion no question can arise. 

Accordingly the motion to remand will be granted. 



In re WYOMING VALLEY CO-OP. ASS'N. 

(District Court, M. D. Pennsylvanla. August 21, 1912.) 

No. 2,209. 

1. StATUTES (§ 113*) — SUBJECTS AND TiTI/ES — STATT3TE AUTHOEIZING CO-OP- 

EHATivE Associations. 

Act Pa. June 7, 1887 (P. L. 365), entitled "An act to encourage and au- 
thorize the formation of co-operative associations, productive and dis- 
tributlve, hy farmers, mechanics, laborers, or otlier persons," sufflclently 
expresses the purpose and subject-matter of the act in such title, which 
Is sufflclent to put auy one reading it on inqulry as to the provisions con- 
tained thereln wltb respect to the formation, government, and manage- 
ment of the associations authorized. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. |§ 141-144; Dec. 
Dig. § 113.*] 

2. CONSTITUTIONAI, LAW (§ 205*)— COBPOEATIONS (§ 6*) SPECIAL PRIVILEGES 

— ACTS AUIHORIZING Co-OPEBATIVE ASSOCIATIONS. 

A Statute authorlzing the formation of co-operatlve associations, pro- 
ductive and dlstrlbutlve, by "farmers, mechanics, laborers, or other per- 
sons," is not invalid as conferrlng spécial privilèges or immunities be- 
cause of a provision thereln that "no crédit shall either be glven or taken" 
by such associations, and that any crédit glven it In violation of such 
provision shall "cause a forfeiture of any crédit thus illegally given." 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 591- 
624 ; Dec. Dig. § 205 ;* Corporations, Cent Dig. §§ 30-34 ; Dec. Dig. § 6.*] 

3. CoNSTiTunoNAL Law (§ 89*) — Corporations (§ 6*) — Due Process of Law 

— Depbivation or LinEitTY to Conteact. 

A statute authorlzing the formation of a particular liind of corpora- 
tion for spécifie purposes is not unconstitutional, as interfering wlth the 
right of contract, because of a provision that such corporations shall 
neither give nor recelve crédit. 

[Ed. Note. — For other cases, see Constitutional Lavf, Cent. Dig. § 157; 
Dec. Dig. § 89;* Corporations, Cent. Dig. §§ 30-34; Dec. Dig. § 6.*J 

4. Bankkuptcy (§ 76*) — Involuntary Peoceedings— Peiitioning Creditors. 

Persons who extended crédit to a corporation, in violation of the ex- 
press provisions of the statute under which it was organized that it 
should neither give uor recelve crédit, hâve no claims which could be 

•For other cases eee saine topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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proved in bankruptcy against it, and cannot maintala a pétition to hâve 
it adjudged an involuntary bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 50, 56, 9T, 
99, 100; Dec. Dig. § 76.*] 

In the matter of the Wyoming Valley Co-operative Association, 
alleged bankrupt. On motion to dismiss creditors' pétition. Motion 
sustained. 

D. O. Coughlin and B. W. Davis, both of Wilkes-Barre, Pa., for 
application. 

Ralph W. Rymer, of Scranton, Pa., and Wm. N. Reynolds, of 
Wilkes-Barre, Pa., contra. 

WITMER, District Judge. The Wyoming Valley Co-operative As- 
sociation, incorporated under the act of 1887 (P. L. 365), is a cor- 
poration, and, if having committed acts of bankruptcy, may be ad- 
judged) a bankrupt under section 4b of the act of 1898 (Act July 1, 
1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423]), and_ its 
suppléments, upon the pétition of creditors having provable claims 
against it. Whether the claims of the petitioning creditors are of 
this class or character is the matter for détermination. The claims 
are for merchandise sold and delivered on crédit, wherefore the al- 
leged bankrupt says they are not provable, in view of section 8 of the 
act under which the association was incorporated, andi asks that the 
creditors' pétition be dismissed. The section provides : 

"Ttiat every transaction of sald association sliall be for casli, and no crédit 
sliali eittier be given or taken [except as therein enumerated], * * • and 
providing further, tliat any crédit given to any such association In violation 
of the provisions of this act shall cause a forfeiture of any crédit thus il- 
legally given and that a notice to such effect shail be published, by such 
association, on its ietter and bill heads, advertisements and other publica- 
tions." 

The claims of the petitioners do not fall within that class of debts 
which the act authorizes the association to incur. Being for mer- 
chandise sold and delivered at the spécial instance and request of 
the association, the dfebts are declared forfeited by the provisions of 
the section noted. If this législation is constitvitional, the claims of 
the petitioning creditors are not to be recognized, and being not prov- 
able the creditors cannot invoke the bankruptcy court to take charge 
of assets upon which they hâve no claim. 

But it is contended that the act is unconstitutional, or that at least 
the portion exempting the association from liability for the debts 
incurred, and that the claims of petitioning creditors are valid and 
subsisting, and provable debts against such association. The attack 
is aimed at the title and body of the act. It is urged that: (1) The 
subject of the act is not clearly expressed in its title. (2) Spécial and 
exclusive privilèges or immunities are thereby granted. (3) Abridg- 
ment of the right of persons to make contracts. 

It is the duty of courts to construe statutes, and not assume the 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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functions of the législative in attempt to relieve the public of législa- 
tion regarded as unfavorable, except by mandate of the organic law. 
Ail statutes are to be so construed as to sustain the législative intent. 
Mauch Chunk v. McGee, 81 Pa. 433; Commonwealth v. Moore, 2 
Pa. Super. Ct. 162. The Législature intended that the law on the 
subject-matter of the bill should be operative, and, if possible, it is 
the duty of the court to allow it this effect. Ail the presumptions 
are in favor of its constitutionality, and nothing but a clear viola- 
tion of the Constitution will justify the court in pronouncing it void. 
Bearing thèse cardinal rules of construction in mind, is this aim well 
taken ? 

[1] 1. Is the purpose or subject-matter of the act clearly expressed 
in its title, and does it give reasonably clear notice of the matter to 
be found in it? If so, it is ail that is necessary. This has been well 
settled in numerous cases in which the principle has been reiterated, 
as also that the title need not be an index of the contents of the act. 
The title, "To encourage and authorize the formation of co-opera- 
tive associations, productive and distributive, by farmers, mechanics, 
laborers, or other persons," invites attention to a certain class of 
corporations thereby created, to be known as co-operative associations. 
The organization, controlling and governing of its acts, is necessarily 
embodied and implied in the use of the words employed. "It is not 
necessary that an act whose title désignâtes the authorization and 
formation of a corporation shall, in the body of it, be limited to the 
création of a corporate entity alone, but may include everything nec- 
essary to insure the existence of the corporation to attain the object 
of its formation and to carry on the business of the company." Lewis' 
Sutherland, Statutory Construction, vol. 1, p. 261; State v. Wirt 
County, 37 W. Va. 808, 17 S. E. 379. 

The act was passed for the purpose, as expressed in the title, of 
encouraging and authorizing the formation of co-operative associa- 
tions. It places upon its corporate association powers and limitations 
specifically set forth and prôvided, that its business shall be on a cash 
basis, whereof notice shall be given as therein prôvided, and that, in 
the event any person doing business with it, in violation thereof, the 
person so violating shall not be able to enforce any obligation grow- 
ing out of the same. The provision is germane to the subject-matter 
expressed in the title of the act, from which notice or warning to the 
inquiring is inferred. The title is sufficient to place any person read- 
ing it upon inquiry, to discover what the act says in référence to the 
formation, organization, government, and management of the associ- 
ation authorized to be created and of its necessarily implied rights, 
privilèges, and responsibilities. The title, thus inducing examination, 
accomplishes ail that a more elaborate statement would furnish, by 
way of notice, and is therefore held sufficient. Milvale Borough v. 
Evergreen Ry. Co., 131 Pa. 1, 18 Atl. 993, 7 h. R. A. 369; Kelly 
v. Mayberry Township, 154 Pa. 440, 26 Atl. 595 ; Commonwealth v. 
■ Lloyd, 2 Pa. Super. Ct. 6. 

[2] 2. The act is not local or spécial, since its provisions apply any- 
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where and to any of the class created, excluding none. Davis v. 
Clark, 106 Pa. 377 ; York School Dist.'s Appeal, 169 Pa. 70, 32 Atl. 
92. Nor does it confer on the corporation thereby created spécial or 
exclusive privilège or immunity, in that it provides that "no crédit 
shall either be given or taken," except as therein provided, and fur- 
thermore that "any crédit given to any such association in violation 
of the provisions of this act shall cause a forfeiture of any crédit thus 
illegally given." The purpose of the act is to encourage the formation 
of co-operative associations, productive and distributive, by farmers, 
laborers, and others, for protection against those into whose hands 
are given the distribution of the necessaries of life. Priées are con- 
stantly increasing as the désire for profit grows upon those who hâve 
succeeded in limiting the equalizing force of compétition, and the 
toilers striving for a livelihood are by means of this act to be aflforded 
an opportunity of minimizing the necessary living expenses, instead 
of diminishing the ratio of their comforts. The législative intent is 
apparent and to be commended. Whatever may be the intent and 
purpose of the act, if in violation of any constitutional prohibition, it 
must not be tolerated. However, the provision forbidding crédit and 
forfeiture of such extended was intended as a protection to the sav- 
ings of those of limited means investing in the association for their 
mutual advantage. Rather than a privilège, the provision is intended, 
and in f act opérâtes, as a restriction, taking away f rom the association 
one of the main powers and privilèges which a commercial enterprise 
requires in order to establish and build up a lucrative business. Nor 
was it intended, or to be regarded, in the sensé of an immunity against 
debt. The législative intent vv'as to discourage the transaction of the 
gênerai business of the association on a crédit basis, so as to prevent 
the extension of its business beyond its cash capital, endangering 
thereby ail of its holdings. By the penalty provided for doing business 
with it otherwise than as stipulated, every person dealing with it is 
made an individual under the act to aid in observing strictly the pro- 
vision that no crédit shall be given or taken. 

[3, 4] 3. The act créâtes a new corporate being, an association for 
a spécifie purpose. It is not an individual or person sui juris without 
limitation. The act creating it has itself limited the association in re- 
gard to its powers, and this the Législature had a right to do. "The 
Législature may déclare the mode in which the contracts of parties 
shall be expressed and evidenced in order to be enforceable ; it may 
deny validity to contracts of persons supposed to be incapable of con- 
tracting, as in the case of infants and insane persons, and to contracts 
contrary to good morals or public policy, as in the case of gaming con- 
tracts and contracts in gênerai restraint of trade; it may interfère 
to regulate the contract of persons pursuing a public business, or who 
hâve voluntarily devoted their property to a public use, so that it has 
become afïected with public interest." Munn v. People, 94 U. S. 113, 
24 L. Ed. 77; Commonwealth v. Brown, 8 Pa. Super. Ct. 351. The 
right to acquire, hold, and dispose of property includes the right to 
make reasonable and proper contracts within the law. Hooper v. 



440 198 FEDERAL REPORTER 

People, 155 U. S. 648, 15 Sup. Ct. 207, 39 L. Ed. 297; Story (5th 
Ed.) § 1590. This right is held, however, subject to such restraint as 
may be necessary for the common welfare, and of this the Législature 
primarily is the judge. Its décision is not to be overturned by the 
courts upon the mère ground that the Législature is unwise, or even 
unjust. The act being gênerai, and calculated to aid and encourage a 
large body of people in an effort to better their condition, this court 
will refuse to interfère, since its duty to do otherwise does not clearly 
appear. 

The cases cited by counsel, Godcharles v. Wigeman, 113 Pa. 431, 
6 Atl. 354, and others of its class, in which statutes were declared un- 
constitutional, since restricting the freedom of contracts, hâve to do 
with statutes relating to natural persons, or persons sui juris, wherein 
it appears that one class of citizens were singled out and denied rights 
which others enjoyed, without sound public reason, and do not hère 
apply. 

The crédit extended by the petitioners seeking to déclare the associa- 
tion in bankruptcy was in plain violation of the powers and prohibi- 
tions contained in the act of assembly, of which they were bound lo 
take notice, and, notwithstanding the doings of the directors and man- 
agers of the association, their claims are not provable. 

The pétition of the creditors, asking that the association be declared 
a bankrupt, is dismissed, and the appointment of receiver is vacated. 
The costs to be paid by the petitioning creditors. 



UNION OIL CO. V. CITT OF POETLAND Ml 

UNION OIL GO. V. CITÏ OF PORTLAND. 
(District Court, D. Oregon. August 5, 1912.) 

1. COKSIITUTIONAL LaW (§ 81*) — EXERCISE Or POLICE POWEB. 

The rlght to exercise the police power is a contlnuing one, and prlvate 
property and business are alvvays subject to such rlght. 

[Ed. Note. — For other cases, see Constitutioual Law, Cent. Dig. § 148 ; 
Dec. Dig. § 81.*] 

2. CONSTITUHONAL Law (§ 70*) — JUDICIAL POWEB EXEECISE OF POIICE POW- 

ER — Review by Courts. 

The courts will not inquire Into the expedieney of législation passed In 
the exercise of the police power, nor the reasons which prompted its adop- 
tion, so long as it appears that the législative authority aeted in good 
faith, in the exercise of a reasonable discrétion, and not arbitrarily ; nor 
will they overthrow such législation merely because they differ wlth the 
lawmaliing power as to its efHciency, when opinion ia divlded on the 
question. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 129- 
132, 137; Dec. Dig. § 70.*] 

S. Constitutional Law (§ 296*) — Municipal Corporations (§ 622*) — "Due 
Process of Law" — Legalitt of Obdinance. 

The city council of Portland, Or., passed an ordinance deslgnating 
certain locations in the city where fuel oil might be stored for sale and 
distribution, and prohlbiting its storage for such purposes elsewhere. 
After complainant, an oll company, had purchased a tract of land In one 
of the loealities where storage was permitted and prepared to build a 
storage plant thereon, the council repealed the ordinance and passed 
another, which left complalnant's property wlthin a restricted district. 
A hearlng was given ail parties, and there was no évidence that the 
council acted arbitrarily, or other wise than in good faith. Held, that it 
was wlthin the power of the council to reconsider the question after the 
passage of the first ordinance, and that the new ordinance was not un- 
constitutional as deprlving complainant of its property without due pro- 
cess of law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 825- 
829, 836-838, 840-846; Dec. Dig. | 296;* Municipal Corporations, Cent. 
Dig. § 1370; Dec. Dig. § 622.» 

For other définitions, see Words and Phrases, vol, 3, pp. 2227-2256; 
vol. 8, p. 7644.] 

In Equity. Suit by the Union Oil Company against the City of 
Portland. On final hearing. Decree for défendant. 

Cake & Cake, of Portland, Or., for complainant. 
Frank S. Grant, City Atty., and L. E. Latourette, Deputy City 
'Atty., both of Portland, Or., for défendant. 

BEAN, District Judge. The complainant is now, and for some 
time has been, engaged in the sale and distribution of crude petroleum 
and its products for fuel purposes in the city of Portland. Prior to 
June 27, 1911, it had a storage and distributing plant on East Water 
Street, which, on the day named, was destroyed by fire under such 
circumstances and with such results as to cause public discussion of 
the question whether the storage of oil for sale should be permitted 

*For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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at ail within the corporate limits of the city. A committee of the 
council was thereupon appointée! by the mayor to examine into the 
question and report by ordinance. On August 30th the committee re- 
ported to the council and recommended the passage of an ordinance 
particularly describing certain locations in the city where oil might be 
storedi îor sale and distribution, defining the character of structures 
that might be erected therein, and prohibiting the storage of fuel oil 
elsewhere in larger quantities than 50 gallons, except by gas com- 
panies for the manufacturing of illuminating gas. The ordinance was 
immediately placed on its final passage, and adopted without discus- 
sion or a dissenting vote. 

Fifteen days before the committee made its report, or the ordi- 
nance had been dirafted, the complainant secured an option to pur- 
chase a tract of land in South Portland, subsequently described in the 
ordinance, and soon after its passage and approval took up such op- 
tion, obtained a building permit from the city authorities, and pur- 
chased a portion of the material for its plant. When, however, it be- 
gan grading the ground preparatory to the érection of its buildings 
and tanks, the citizens residing in the neighborhood first learned that 
the land purchased by it was one of the permitted districts, and were 
very much agitated thereby. They immediately brought the matter to 
the attention of the council, and it, after due considération, repealed 
the ordinance and revoked the building permit previously issued to 
the complainant. At the same time one of the standing committees 
was directed to prépare and report to the council a new ordinance 
regulating the storage of oil within the city. This committee, after 
considering the matter and giving interested parties an opportunity to 
be heard, reported an ordinance which was adopted in January, 1912, 
and is known as Ordinance No. 24.652. This ordinance permits the 
storage of oil for fuel purposes in buildings for the use of such build- 
ings, and the. then existing storage facilities maintained for private 
use by railroad, gas, and power companies, to the extent of the rea- 
sonable requirements of such companies for the opération of their re- 
spective railroads and plants, but prohibits storage for the purpose of 
distribution, except by spécial permit of the council, and then not 
within 500 feet of any adjacent building, or within 3,000 feet of the 
harbor line, or 1,000 feet of any other distributing plant. The prop- 
crty purchased by complainant, and upon which it proposed to erect 
its plant, is within the restricted district, and it therefore seeks to en- 
join the city from enforcing the ordinance repealing the districting 
ordinance and Ordinance No. 24,652, on the ground that they deprive 
it of its property without due process of law and deny it the equal 
protection of the law. 

By its charter the city is given authority to regulate or prohibit the 
storage, manufacture, or sale of oil within the city limits. Section 
73, subd. 36. The storage of fuel oil and its products is therefore 
within the police power of the city, and a proper subject for munici- 
pal régulation or prohibition. The détermination of the city as to 
what is a proper exercise of its powers in this respect is, of course, 
not final or conclusive, but is subject to the supervision of the courts, 
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and wîll be disregarded when there has been an arbitrary and un- 
warranted interférence with constitutional rights. Dobbins v. Los An- 
geles, 195 U. S. 223, 25 Sup. Ct. 18, 49 L. Ed. 169. The presump- 
tion, however, is in favor of the validity of the action of the coun- 
cil. The only question the courts will consider is whether the means 
adopted are reasonably adéquate to the accomplishment of the purpose, 
or whether the police power has been used for the protection of the 
public, or for the mère spoliation and destruction of private prop- 
erty and rights ; in short, whether the municipal authorities, under the 
guise of protecting the public interests, hâve arbitrarily interfered with 
private business, or imposed undue or unnecessary restrictions upon 
lawful occupations. As said by Mr. Justice Brown in Holden v. 
Hardy, 169 U. S. 366-398, 18 Sup. Ct. 383, 390 (42 L. Ed. 780) : 

"The question In each case is whether the Législature has adopted the 
statute in exercise of a reasonable discrétion, or whether its action be a 
mère excuse for an unjust discrimination, or the oppression or spoliation of 
a partieular class." 

[1] Now, the évidence in this case does not show that the council, 
in repeahng the districting ordinance, acted arbitrarily and not in the 
exercise of a reasonable discrétion. On a reconsideration, it found 
that the ordinance was adopted without full information as to the 
facts, and that it was a mistake, and hence corrected the error by 
repealing it. The contemplated construction of complainant's plant 
was no doubt the immédiate cause of repeal ; but it was not done to 
oppress or discriminate against the complainant, but for what the 
council deemed the public welfare. By the passage of the ordinance 
the council did not exhaust or bargain away the police powers of the 
city, or deprive itself of the right to repeal such ordinance if, in its 
judgment, the public interest required. Nor was it estopped from do- 
ing so because the complainant had taken up an option previously ac- 
quired and expended money in making préparations for the érection 
of its plant within the territory described therein. The right to ex- 
ercise the police power is a continuing one, and private property and 
business is always subject to a légal exercise thereof. Portland v. 
Cook, 48 Or. 550, 87 Pac. 772, 9 L. R. A. (N. S.) 733 ; City of Port- 
land V. Meyer, 32 Or. 368, 52 Pac. 21, 67 Am. St. Rep. 538. 

[2] The courts will not inquire into the expediency of législation of 
this kind, nor the reasons which prompted its adoption, so long as it 
appears that the législative authority acted in good faith, in the exer- 
cise of a reasonable discrétion, and not arbitrarily ; nor will they over- 
throw such législation merely because they may differ with the law- 
making power as to its efficiency, when opinion may be divided on 
that question. Laurel Hill Cemetery v. San Francisco, 216 U. S. 358, 
30 Sup. Ct. 301, 54 L. Ed. 515. 

[3] I am clearly of the opinion, therefore, that the complainant was 
not deprived of its property without due process of law, within the 
meaning of the fédéral Constitution, by the repeal of the districting 
ordinance. Nor do I think Ordinance 24,652 is open to the objection 
that it dénies the complainant the equal protection of the law. The 
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equal protection clause of the fourteenth atnendment does not take 
from the states the power to classify in the adoption of police laws. 
On the contrary, it admits the exercise of a wide scope of discrétion 
in that regard, and avoids what is done only when it is without any 
reasonable basis and therefore purely arbitrary. When the classifica- 
tion in such a law is called in question, if any state of facts reason- 
ably can be conceived that will sustain it, the existence Qf that state 
of facts at the time the law was enacted must be assumed. The bur- 
den is on one who assails the classification to show that it does not 
rest upon any reasonable basis, but is essentially arbitrary. Lindsley 
V. Natural Carbonic Gas Co.,. 220 U. S. 61, 31 Sup. Gt. 337, 55 L. 
Ed. 369. The ordinance in question, although somewhat indefinite, di- 
vides the storage of oil into two classes: (a) For private use; and 
(b) for gênerai sale and distribution — and makes régulations applica- 
ble to ail parties of the same class under like circumstances. This, I 
take it, is a classification resting upon a reasonable basis, and one 
the council could legally make. Every presumption is in favor of the 
ordinance, and this continues until the contrary clearly appears. Pow- 
ell V. Penn., 127 U. S. 678, 8 Sup. Gt. 992, 1257, 32 L. Ed. 253. 

There was évidence tending to show that there is no more danger 
to the public from the storage of oil for sale and distribution than for 
private use ; but whether such storage and the use made of the oil dif- 
fers in degree to such an extent as to require différent régulations is, 
in my judgment, a question of fact, and of public policy, which be- 
longs to the législative, and not the judicial, department. If the rég- 
ulations adopted by the city are unwise, or unnecessarily oppressive 
to those engaged in the sale and distribution of oil, their appeal must 
be to the législative branch of the government, and not to the courts. 
Jacobson v. Mass., 197 U. S. 11, 25 Sup. Gt. 358, 49 L. Ed. 643, 3 
Ann. Gas. 765. 

The complaint is dismissed. 



HAMILÏON V. LBVISON. 
(Circuit Court, S. D. New ïork. October 13. 1911.) 

1. COBPORATIONS (§ 563*) — InSOLVENCY and RECEIVEIÎS— liiNPORCEMBNT OF Ll- 
ABILITY OF STOCKHOLDEKS — BfFECT OF DECREE MaKING AsSESBMENT. 

A decree of a state court eutered on pétition of a receiver for a Min- 
nesota corporation containlng a list of its stoclîtiolders and statiug the 
amount held liy each, wLicb. decree provides tliat an assessment of $100 
shall be assessed "upon or agaiiist the persong or parties liable as stock- 
holders of said défendant," coustltutes an assessment against e.ach stock- 
holder named in the pétition who bas made default, and, If the court 
had jurlsdiction, under Laws Mlnn. 189D, e. 272, § 5, is conelusive "as to 
ail matters relating to the amount of and the proprlety of and necessity 
for the said assessment." 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 2280, 
2280% ; Dec. Dlg. § 563.* 

Eights and llabilitles of pledgees of stock, see note to Frater v. Old 
Nat. Bank of Providence, R. I., 42 G. 0. A. 135.] 

*For other cases sae same topic & g numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Corporations (§ 244*)i — Insolvency and Receivers— Statutort Liabil- . 
ITY OF Stockholders — Pledge op Stock. 

TJnder the law of Jlinnesota a pledgee of stock of a corporation whose 
name is unconditionally entered on the books as a stockliolder is liable 
to assessment at least for debts incurred wbile his name so reraains on 
the books, and such liability may be enforced under Laws Minn. 1899, 
c. 272, on the insolvency of the corporation at any time tUereafter. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 960-977; 
Dec. Dig. § 244.* 

Liability of transferrors and transférées of corporate stock for as- 
sessment, see note to Campbell v. American Alkali Co., 61 G. C. A. 322.] 

At Law. Action by Charles E. Hamilton, as receiver, against Benno 
Levison, Jr. On motion by plaintiit for directed verdict. Motion 
granted. 

James E. Trask, for plaintiff. 
Charles H. Fuller, for défendant. 

HAND, District Judge. There are two material questions in this 
case: First, did the decree of the Minnesota court purport to assess 
the défendant in respect of his stock? Second, did that court hâve 
jurisdiction over him? If both thèse questions are answered in the 
affirmative, none of the other objections of the défendant are good, 
because in such case he may not raise collaterally any irregularities 
in the Minnesota proceedings. For example, it is of no conséquence, 
even if his assessment ought to hâve been limited to a sum sufficient 
to pay the debts incurred while he was a stockholder, or if he was 
only secondarily liable in any case, because ail such questions are 
necessarily before the court which makes the assessment, and, if that 
court once acquired jurisdiction, its décision of them is final, whether 
it is right or wrong. The defendant's only relief in such a case was 
to appear in that proceeding, or, if he was already in default, to 
apply for a reopening of the decree of assessment. Section 5 of 
the act of 1899 (Laws 1899, c. 272) providies that the assessment shall 
be conclusive "as to ail matters relating to the amount of and pro- 
priety of and necessity for the said assessment." Ail that is open to 
dispute is that the défendant is not a stockholder at ail, or that he 
does not hold as many shares as is alleged, or that he has discharged 
his liability, or that he has a counterclaim or personal défense. Straw, 
etc., Co. V. L. D. Kilbourne, etc., Co., 80 Minn. 125, 83 N. W. 36. 
This is also the effect of Bernheimer v. Converse, 206 U. S. 516, 27 
Sup. Ct. 755, 51 L. Ed. 1163. 

[ 1 ] The first question therefore is whether the true meaning of the 
decree is that the défendant shall be assessed $100 on 30 shares of 
stock. The decree is informai, but its meaning is plain, I think. The 
words are that an assessment of $100 shall be assessed "upon and 
against the persons or parties liable as stockholders of said défendant 
for, upon and on account of such shares of stock." It is quite true 
that the decree nowhere says who the stockholders are that are lia- 
ble ; but the receiver's pétition states them in détail and so does the 

*For other cases see same topic & S numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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original complaifit in the action. In each o£ those pleadings the de- 
fendant appears as a stockholder who is liable, and the decree cer- 
tainly must be read with the whole roll. No one taking up the roll 
as a whole and remembering that the decree was entered upon a de- 
fault can fail to understand the défendant to hâve been includedl 
within the term "stockholders liable." The pétition alleged that the 
défendant was and now is a stockholder. Upon a default this must 
be taken as pro confesso, and amply supports the decree, so that its 
meaning is perfectly apparent. Moreover, the decree follows the 
statute, and in several of the cases in Minnesota the decree was in 
precisely the same words as this ; e. g., Bernheimer v. Converse, supra. 
It is urged that the allégations of the pétition as to the defendant's 
holdings are incorrect; but that is of no conséquence, for the only 
material considération hère is as to the meaning of the decree. I 
agrée that the plaintiff must prove the fact of stockholding dehors the 
record, and that the roll is not an estoppel of itself alone. But even 
if the facts are incorrectly alleged, the decree is none the less con- 
clusive upon the propriety and necessity for the assessment, if the 
défendant was in fact under a stockholder's liability. There can be 
no doubt therefore that the decree does purport to assess the défend- 
ant upon 30 shares of stock and as a stockholder. 

[2] The next question is whether there actually existed thèse juris- 
dictional facts, and to détermine this I may not look at the record 
at ail. If there was any jurisdiction, it was because the defencknt 
was a stockholder in the sensé contemplated by the statute. I shall 
assume to be true, without deciding, the story as he gives it, which is 
that he accepted the stock as collatéral to a claim against the company ; 
that he never signed any subscription paper ; that the claim was sub- 
sequently paid ; and that he then in good faith delivered up the cer- 
tificate for cancellation. On the other hand, it is concédée that he 
accepted and kept a certificate for 30 shares in his own name from 
April 23, 1902, until August 18, 1904; that his name was duly en- 
tered upon the stock register during that period without any qualify- 
ing words ; and that during that period there were incurred some 
debts which were not paid at the time of the decree hère sued upon. 
Upon thèse facts he became and remained liable under the Minnesota 
statute for those debts until they were paid. Gunnison v. U. S. In- 
vestment Co., 70 Minn. 292, 73 N. W. 149. Nor does the amount of 
this liability in the least affect the jurisdiction of the Minnesota court 
to bring him before it without personal service. Even if it be neces- 
sary to that jurisdiction that at least some debts so incurred remain . 
unpaid, which I do not mean to décide, in this case there were some, 
and their amount is of no conséquence now, though it was of the 
greatest conséquence in that court when the question arose of the 
extent of the defendant's liability. Assuming, therefore, as I must, 
that he was liable to some extent at least secondarily, his was a lia- 
bility in substance like that of any other stockholder and conferred 
an equal jurisdiction on the Minnesota court. The assessment pro- 
ceedings, once instituted regularly under the statute, therefore became 
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as conclusive upon him in the respects mentioned as any other ad- 
judication without any other service than what the statute provide^i. 

However, he insists tliat, as he held the stock only as collatéral, he 
is not liable. Had that fact been noted upon the stock bock, it would 
apparently hâve freed him from liability. Marshall Fieldl ft, Co. v. 
Evans, Johnson, Sloane & Co., 106 Minn. 85, 118 N. W. 55, 19 L. 
R. A. (N. S.) 249. At least it v^^ould hâve required me to consider 
the truth of the testimony regarding his subscription to the stock. 
But it was not so entefed, and it is settled in Minnesota that a pledgee 
whose name is unconditionally entered as a stockholder is liable un- 
der the statute. State v. Bank of New England, 70 Minn. 398, 73 
N. W. 153, 68 Am. St. Rep. 538. It is not pertinent to inquire into 
the principle of the distinction because the décisions of the Suprême 
Court of Minnesota are authoritative upon the question. 

Therefore the défendant was liable from the time when he actually 
accepted the stock, and when, as a natural resuit of that acceptance. 
his name was entered unconditionally as a stockholder. He could 
only escape such liability by seeing to it that the character of his 
holding appeared upon the books of the corporation. Moreover, he 
remained liable until at the earliest his name was struck ofï, if it can 
be said to hâve been struck ofï by the entry made after he delivered 
up the stock. The intermediate liability between thèse two dates did 
not expire at the end of one year, as in the case of the liability of 
bank stockholders, in Minnesota, but it endured and was open to as- 
sessment when the corporation became insolvent. It could form the 
basis of a jurisdiction, not personal, quite as much as though he re- 
mained a stockholder at the time of the insolvency. The amount, 
propriety, and necessity of the assessment are ail concluded by the • 
decree under section 5 above mentioned. The plaintiff has shown that 
there was an existing liability on 30 shares and that is ail that he 
need do. 

I direct a verdict for the plaintifï for $3,000, with interest. 



ALLEGAR v. AMERICAN CAR & FOUXDRT CO. 

(District Court, M. D. Pennsylvaula. August 21, 1912.) 

No. 28S. 

Masteb and Sekvant (§ 92*) — Master's Liability fob Injury to Servant — 
lledical ïreatment of ikjured employé. 

An employer, who from motives of cliarity had an iujured employé 
taken to a public hospital for treatment, cannot be held liable for the 
négligence of the physician or surgeon who treated him, and who is not 
shown to hâve been selected by the employer. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 143 ; 
Dec. Dig. § 92.*] 

At Law. Action by David Allegar against the American Car & 
Foundry Company. On motion by plaintiff for new trial. Motion 
denied. 

*For ottier cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Paul J. Sherwood, of Wilkes-Barre, Pa., for plaintiff. 
Sprout & Cupp, of Williamsport, Pa., for défendant. 

WITMER, District Judge. The plaintiff's leg was broken on Au- 
gust 20, 1911, about 3 o'clock in the morning, while engaged at work 
at the defendant's works, at Berwick. The defendant's employés, im- 
mediately after the accident, took the plaintiff to the company's emer- 
gency hospital, and f rom thence to the public hospital of Berwick, for 
médical and surgical aid. The plaintiff says that he protested against 
being so taken, and requested to be carried to his home, a quarter of 
a mile away, and there hâve the services of his own physician, living 
some 9 or 12 miles distant. His limb -^as set and treated at the pub- 
lic hospital by a physician, and, after remaining there a short time, he 
was taken to his home. The limb at présent shows some deformity 
and occasions suffering. 

It appears that whatever was done at the time the plaintiff was 
taken to the public hospital was prompted by the purest motives of 
charity, and intended for the plaintiff's own comfort and personal ben- 
efit. It bas not been made to appear that there was négligence in the 
sélection of the place and the means for treatment of the plaintiff. 
Nor is neghgence to be inferred from the présent condition of the 
plaintiff's leg. This may hâve resulted from the physician's négli- 
gence, even though due care was exercised in his sélection. That it 
was the lack of due care in the employment of a prudent physician, 
occasioning the suffering, was not made to appear. Even where it 
is shown that an employer undertakes, as a pure matter of charity, 
to furnish médical treatment to sick or injured employés, due care 
need only be exercised in the employment of a prudent physician. The 
employer is not liable beyond this for the négligence of the physician 
employed. Then, again, there is no évidence warranting the jury in 
finding that the plaintiff was treated by the doctor in charge at the 
public hospital at the request or by consent of the défendant. 

Too much bas been left for inference. Where the charge of négli- 
gence is relied on for recovery, as in this case, it must be clearly shown 
that the one called upon to answer bas been at fault. In this the 
plaintiff bas failed, and the motion for new trial is denied. An ex- 
ception is hère noted for the plaintiff. 
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BRANDT et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. August 12, 1912.) 

No. 3,589. 

1. Public Lakds (§ 120*) — Suit for Cancellation of Patent — Fraud — Ev- 

idence. 

Wliat constitutes such fraud as will invalidate a liomestead entry is a 
matter to be determined from the facts and cireumstanees of eacli par- 
ticular case. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335 ; 
Dec. Dig. § 120.*] 

2. Appeal and Error (§ 1009*) — Review — Suit fob Canoellation of Pat- 

ent — Fraud — Oonclusivenbss of Finding. 

Findings by a Circuit Court, on conflicting évidence, that a tiomestead 
entry was fraudulent, and that subséquent purcbasers bouglit witli no- 
tice of it, are presumptively riglit, and will not be disturbed by an appel- 
la te court, unless an obvious error bas intervened in tbe application of 
the law, or some serious mistalje bas beeu made in tbe considération of 
tbe évidence 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3970- 
3978; Dec. Dig. § 1009.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Wyoming. 

Suit in equity by the United States against Samuel Brandt, Wil- 
liam H. Bonsell, and Sarah R. Henry. Decree for compl^inant, and 
certain défendants appeal. Affirmed. 

William B. Ross, for appellants. 

Timothy F. Burke, U. S. Atty. (William A. Riner, Asst. U. S. 
Atty., on the brief), for the United States. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

REED, District Judge. This suit is by the government to set aside 
and cancel a patent to 160 acres of land in Converse county, Wyo., 
issued to the défendant Samuel Brandt, February 25, 1904, upon a 
commutation of a homestead entry made by him upon the land, upon 
the ground of the alleged fraud of said Brandt in making such entry 
and in procuring such patent. 

From the record it appears thai on October 12, 1900, the défend- 
ant Samuel Brandt, a citizen of the United States, made application 
in the proper land office in Wyoming under sections 2289, 2290, of 
the Revised Statutes of the United States, as amended, for a home- 
stead entry upon 160 acres of the public lands of the United States, 
subject to homestead entry, situated in Converse county, in that state, 
and received from the receiver a receipt evidencing such entry. On 
making such application Brandt made and subscribed to the required 
affidavit, which he filed with the land office, as follows : 

"That my said application is honestly and in good faith made for the pur- 
pose of actual settlement and cultivation, and not for the beneflt of any other 

♦For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
198 P.— 29 
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person, persons, or corporation, and that I will faithfully and honestly en- 
deavor to coniply with ail the requirements of law as to settlement, résidence, 
and cultlvation necessary to acqulre title to the land applied for ; that I am 
not acting as agent of any person, corporation, or syndieate in making such 
entry, nor in collusion wlth any person, corporation, or syndieate to give 
them tlie beneflt of the land entered, or any part thereof, or the tiniber there- 
on ; that I do nol apply to enter the same for the purpose of spéculation, 
but in good faith to obtain a home for myself ; and that I hâve not dlrectly 
or Indirectly made, and wlll not make, any agreement or contract in any 
way or manner, with any person or persons, corporation, or syndicale what- 
soever, by which the title which I might acqulre from the Government of 
the United States should Inure, In whole or in part, to the beneflt of any 
person except myself." 

April 26, 1902, Brandt claimed that a mistake had been made in 
the description of one 40-acre tract of the land described in his entry, 
and filed in the proper land office an application to correct the same, 
which application was supported by his own affidavit and by that of the 
défendant Bonsell. The application was granted, and the entry cor- 
rected to describe the land which Brandt claimed was actually entered 
by him. 

May 9, 1903, Brandt filed with the land office notice of his intention 
to make final proof on Jiine 20, 1903, of his entry upon ând cultiva- 
tion of said land, and of his intention to pay the minimum price there- 
for, under section 2301 of the Revised Statutes, as amended, which 
notice was duly published as required by law. On said June 20, 1903, 
such proof ^as made by him before the proper land office pursuant to 
said notice, and in giving his testimony he was asked : "Hâve you sold, 
conveyed, or mortgaged any portion of the land, and if so to whom 
and for what purpose?" To which he answered: "I hâve not." He 
also made and subscribed to the final affidavit required of homestead 
claimants, in which he said: "I am the sole bona fide owner as an 
actual settler upon said land." He then paid to the receiver $200, as 
the purchase price of said land at $1.25 per acre and received from 
him a receipt therefor, and from the register a certificate that he had 
purchased the land and was entitled to a patent therefor; and a pat- 
ent was accordingly issued to him for the land on February 25, 1904. 

It is alleged by the government that the entry of and payment for 
said land by Brandt was not made by him in good faith for his own 
benefit and for the purpose of acquiring the same as a home for him- 
self, but was made at the instance of the défendant Bonsell, and for 
the purpose of acquiring the land for him (Bonsell), and that he 
(Brandt) was to receive and did receive from Bonsell the sum of $150, 
in addition to the $200 advanced by Bonsell and paid by Brandt for 
the land; that on July 6, 1903, Brandt by warranty deed conveyed 
the land to Bonsell for the recited considération of $400; that on 
April 18, 1904, Bonsell and wife mortgaged the land, together with 
other lands and certain Personal property, to the défendant Sarah R. 
Henry, who was the aunt of Bonsell, for the recited considération of 
$20,000; that Ihe défendant Henry knew the circumstances under 
which the land was acquired by Brandt and conveyed to Bonsell ; and 
that she was not a good-faitli holder of the land under said mortgage. 

The défendants Bonsell and Henry answered the bill of complaint, 
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and denied that the property was wrongfully or fraudulently ac- 
quired by Brandt for the benefit of Bonsell, and averred that the de- 
fendant Bonsell was a good-faith purchaser thereof from Brandt, and 
that the mortgage to Mrs. Henry was made in good faith, and that 
she had no knowledge of any wrongful or frandulent practices upon 
the part of Brandt or Bonsell in acquiring the land, if any there were. 

Brandt did not answer the bill, and it was taken pro confesso, and 
a decree entered setting aside and canceling the patent as against him. 
Upon final hearing the Circuit Court found as a f act against the other 
défendants that "the patent for the land was obtained by fraud, in 
that the défendant Samuel Brandt made entry of said lands and per- 
fected the same in the interest of and for the use and benefit of the 
défendant William H. Bonsell, and not for his own sole use and ben- 
efit, and that the défendants William H. Bonsell and Sarah R. Henry 
were knowing of said fraud at the time of entry and proof , and when 
said patent was issued,'' and entered a decree setting aside and an- 
nuUing said patent, and the deed of Brandt to Bonsell, and the mort- 
gage by Bonsell and wife to the défendant Henry, so far as it related 
to said lands, at défendants' costs. The défendants Bonsell and Hen- 
ry prosecute this appeal. 

[ 1 ] The principal errors assigned and relied upon by the appe- 
lants are: That the court erred in finding that the land was fraud- 
ulently entered, and the patent thereto procured, by the défendant 
Brandt in the interest of and for the benefit of the défendant Bonsell, 
and that the mortgage of the défendant Henry was not in good faith. 

Thèse are purely questions of fact, to be determined from the tes- 
timony adduced upon the final hearing. The testimony is conflicting, 
and it would serve no useful purpose to recite or review it at much 
length, for it would interest no one but the immédiate parties to this 
controversy, and would not establish a précèdent for future cases. 
The défendant Brandt was a witness for the government, and he tes- 
tified in substance : 

"I worked for Bonsell in the summer of 1900, herding slieep ; that about 
September of that year Bonsell asked me to take up a homestead for him, 
and ofEered me $150 if I would do so. I told him I did not want to do it, 
but he kept at me until I flnally decided to do so. Ile showed me the corner 
stone, and located me, and I flled on the land in October. Bonsell paid the 
iiling fee. Later he wanted me to change the filing, because one of the 80's 
was better land, and it was amended in May, 1902. I built a 'dugout' on the 
land, continued to work for Bonsell, and visited the land at least once every 
six months. As time went on I tbought about it, and decided to keep the land 
and run some stock of niy own ; but Bonsell kept crowdiiig me to keep my 
promises and turn the land over to liim — said he would make trouble for me 
If I did not do so. I made commutation proof on the land in June, 1903. 
Bonsell furnished me $200 to pay for the land, and I deeded it to him in 
about two weeks after I made the proof. I irever had the patent in my 
hands. It went to Bonsell. I never cultivated or iniproved the land, but 
built a 'dugout' upon it about 12 by 12, wlth a dirt root, iu wliich I lodged 
a few times and tooli meals there occasionally, and Mr. Castro, who was one 
of my witnesses when I proved up, took a meal tbere with me. During the 
time between when I entered the land and made the proof, Bonsell and my- 
self had the use of this land. We let the stock run ou it." 
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Bonsell denied that there was any agreement between him and 
Brandt whereby Brandt was to enter and procure the land for him, 
but admits that he made payments to Brandt from time to time from 
which Brandt might hâve paid the land office the government price for 
the land, and that Brandt deeded the land to him on July 6, 1903, 
some two weeks after the final proofs were made. 

That Brandt never cultivated any part of the land is entirely clear; 
that he made no improvements thereon of any kind, except to con- 
struct a "dugout" of about 12 by 12 feet in size, with a dirt roof 
thereon, in which he lodged at times, and occasionally took his meals, 
is equally clear. In other words, the proof shows without any doubt 
that he never resided upon nor made any improvements upon the 
land, in the sensé of making it a résidence or home, and that this "dug- 
out" was wholly uninhabitable as a place of résidence. 

It also appears that the défendant Mrs. Henry is an aunt of the 
défendant Bonsell ; that she lived near the land in question, and that 
she and Bonsell both well knew of the extent of Brandt's occupancy 
and cùltivation thereof ; that she was interested with Bonsell as part- 
ner or joint owner in certain sheep and cattle transactions; that she 
sold out to him and took a mortgage in the sum of $20,000, in April, 
1904, upon this and other lands and certain personal property to se- 
cure this indebtedness. 

There is some other testimony, but none that materially changes 
the facts as above stated. 

In McCaskill Co. v. United States, 216 U. S. 504, 510, 30 Sup. Ct. 
386, 389 (54 h. Ed. 590), Mr. Justice McKenna, in speaking of the 
requirements of the law in a case quite similar to this in its facts, said : 

"It may be well hère to consider what the law requires. It gives the right 
of entry of 160 acres of land as a homestead, upon the condition, however, 
which must be established by affldavit, that the 'application is honestly and 
in good faith made for the purpose of actual settlernent and cùltivation and 
not for the benefit of any other person' ; that applicant will honestly en- 
deavor to comply with the requirements of settlement and cùltivation, and 
does not apply to enter the sanie for the purpose of spéculation. The purpose 
of the law, therefor, is to give a home, and to secure the gift the applicant 
must show that he has made the land a home. Five years of résidence and 
cùltivation for the term of five years he must show by two crédible witnesses. 
Résidence and cùltivation of the land are the priée that is exacted for its 
payment. It is in the power of the settler to modify the terms somewhat. 
He may substitute for a résidence and cùltivation for flve years a résidence 
and cùltivation for not less than fourteen months ; but he must make 'proof 
of settlement and of résidence and cùltivation for such perlod of fourteen 
months,' and pay the price provided by law for the land entered. This is 
Imown as the 'commutation' of his homestead entry." 

See, also, Gilson v. United States, 185 Fed. 485, 107 C. C. A. 584. 

Courts and Législatures do not attempt to define with exactness 
what shall constitute fraud in ail cases. Should they do so, "un- 
scrupulous ingenuity" would devise some other method of commit- 
ting it, and then claim that what was donc was not withii^the défini- 
tion. It is therefore lef t to be found from the facts and circumstances 
of each pai'ticular case. 
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[2] This case falls within the rule freqnently held by this court, 
and recently in the case of De Laval Separator Co. v. lowa Dairy Sep- 
arator Co. (C. C. A.) 194 Fed. 423, where Judge Sanborn, speaking 
for the court, said: 

"When the chancelier has considered conflicting évidence, and made his 
finding and decree thereon, they must be taken to be presumptively right; 
and unless an obvions error has intervened in the application of the law, or 
some serions mistalie has been made in the considération of the évidence, 
they must be permitted to stand." 

A careful reading and considération of the entire testimony in the 
case, ail of which, except the affidavits and other documentary évi- 
dence, was taken orally in the présence of the court, fails to convince 
that any error of law or mistake of fact intervened in the considéra- 
tion or décision by the Circuit Court of the questions presented, and 
we find no ground upon which to disturb the decree under review. 

Some other' errors are assigned, but it must suffice to say that we 
hâve carefully examined and considered the record relating to them, 
and reach the conclusion that they are not sufficient to warrant a re- 
versai of the decree. It must therefore be affirmed, and it is accord- 
ingly so ordered. 

Affirmed. 



LAMON et al. v. SPBBR HARDWARE CO. 

(Circuit Court of Appeals, Eighth Circuit. July 22, 1912.) 

No. 3,530. 

(Syll-abus ty the Court.) 
L Appeai, and Eeeob (§ 32-3*) — Neoessary Parties — Intehest. 

Ail parties to joint judgments and decrees alike interested In thelr re- 
versai must join in an appeai or writ of error, or be detached from 
the right to review them by some proper proceedings, or by their renun- 
ciation. 

But when the interest of a défendant is separate from that of other 
défendants he may appeai or sue out a writ of error without them. 

[Ed. Note.— For other cases, see Appeai and Error, Cent. Dig. §§ 1798- 
1805 ; Dec. Dig, § 323.*] 

2. Appeal and Ekkoe (§ 323*) — Debtors in Affirmed Judgment foe Attor- 

kby's Bond — Suretibs— Joinder Without Notice — Necessaet Parties 
to Appeal of Eaoh Other. 

The Interest of the original debtors in a judgment which afBrms a 
judgment below against them and, without suit on their supersedeas 
bond, joins the surettes on that bond with them in the affirming judg- 
ment without législative authority so to do, is so separate and différent 
from the Interest of the sureties in that afflrniing judgment that the lat- 
ter are not necessary parties to the writ of error to review it. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 1798- 
1805 ; Dec. Dig. § 323.*] 

3. Principal and Agent (|§ 99, 103*) — Apparent Authoeitt — Sale or Ma- 

CHiNBRY — Promise to Operate. 

A principal Is as conclusively bound to Innocent third parties by the 
acts of his agent lu the exercise of the apparent authority within the 



•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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scope of hls ageiicy with which his master clothes the agent as he Is by 
the actual authorlty he confers upon him. 

B., the agent of A. to sell a cotton gin plant and appurtenant machin- 
ery, agreed with the purchaser, in order to make the sale, to set it up 
and put it in running order. 

Heia, upon a considération of the évidence, that there was substantial 
testimony for the considération of the jury of the apparent authority of 
tlie agent to make the promise and of the fact that he made it. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. |§ 
254-261, 278-293, 353-359, 367; Dec. Dig. §§ 99, 103.*] 
4. Damages (§ 23*)— Bbeach of Contbaot — Remoteness. 

In the absence of proof allunde of knowledge by the defaulting party 
at the time the contract- Is made of spécial circumstances which make 
damages other than those that are the natural and probable effect of the 
breach likely to flow, such damages only as are implied by the contract 
itself, such as would naturally flow from its breach in the usual course 
of things, such as would reasonably be anticipated by the parties to such 
contracts in the great multitude of such cases, and such damages only, 
may be recovered. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. |§ 58-62; Dec. 
Dig. § 23.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Oklahoma. 

Action by the Speer Hardware Company against W. A. Lamon and 
another. Judgment for plaintiff, and défendants bring error. Re- 
versed and remanded, with instructions to grant a new trial unless 
plaintiff remit a specified sum from the judgment; otherwise afïirmed. 

See, also, 190 Fed. 734, 111 C. C. A. 462. 

N. B. Maxey (George F. Haid and Maxey, Campbell & Beall, on 
the brief), for plaintifïs in error. 

James F. Read (James B. McDonough, on the brief), for défendant 
in error. 

Before SANBORN and HOOK, Circuit Judges, an.d WIELARD, 
District Judge. 

SANBORN, Circuit Judge. The Speer Hardware Company, a cor- 
poration, sued W. A. Lamon and J. W. Wallace for the purchase price 
of a cotton gin and other machinery and recovered a judgment of 
$8,073.82 on April 2, 1906, in the United States Court for the West- 
ern District of the Indian Territory. The défendants sued out a writ 
of error from the United States Court of Appeals in the Indian Terri- 
tory to reverse this judgment and gave a supersedeas bond dated Sep- 
tember 29, 1906, with A. C. Miller, Fred Walker, B. A. Brunson, 
John W. Gibson, and William C. Edwards as sureties. The United 
States Court for the Eastern District of Oklahoma, to which this case 
had been transferred under législation enacted subséquent to the ren- 
dition of the judgment, afïirmed the judgment below in the year 1910 
and rendered a judgment against Lamon and Wallace that the judg- 
ment of the court below was affirmed, that it appeared that that judg- 
ment against them below was for $8,073.82, that the interest thereon 
was $2,159.42, that it also appeared that they had executed a super- 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sedeas bond with A. C. Miller, Frcd Walker, B. A. Brunson, John W. 
Gibson, and William C. Edwards as sureties, and that the Speer Hard- 
ware Company was entitled to $807.30 damages, and that the Speer 
Hardware Company should recover of ail thèse parties $11,039.72 and 
costs. Thereupon Lamon and Wallace sued out a writ of error with- 
out joining the sureties and at the September term, 1911, this writ was 
dismissed on the ground that the sureties were necessary parties to 
the writ, and that they had not been separated from the right to re- 
view the judgment by any proper proceeding, or by renunciation. 
Lamon et al. v. Speer Hardware Co., 190 Fed. 734, 111 C. C. A. 462. 
At the December, 1911, term of this court its attention was first called 
to the fact that the liabiHty of Lamon and Wallace under this judg- 
ment is conditioned by their liability to pay for the merchandise which 
they bought to the amount of the judgment against them in the court 
of the Indian Territory, while the liability of the sureties is measured 
by the bond and by the jurisdiction of the United States Circuit Court 
to render a judgment against them without suit upon the bond or 
notice to them of the contemplated judgment, for the record discloses 
neither of thèse in this case, When thèse facts came to the attention 
of this court, it set aside the dismissal of the writ of error on the 
ground that the sureties were not necessary parties to it because their 
interest therein was separate from that of Lamon and Wallace. At 
the final hearing at this term counsel for the Speer Hardware Com- 
pany renewed and again argued their motion to dismiss the writ, and 
that motion has again been considered. 

[1] The rule upon this subject is stated by the Suprême Court in 
thèse words: 

"The rule whlch requires parties to a judgment or decree to join In an ap- 
peal or writ of error, or be detaclied from the rlsçht by some proper proceed- 
ing, or by their renunciation, is flrmly established. Eut the rule only applies 
to joint judgments or decrees. In other words, when the interest of a de- 
fendant is separate from that of other défendants he mav appeal without 
them." Winters v. United States, 207 U. S. 564, 574, 28 Sup. Ct. 207, 210, 
52 L. Ed. 340. 

[2] The liability of I^amon and Wallace to pay the judgment be- 
low dépends entirely upon their liability to pay for the machinery for 
the purchase price of which this suit was brought. It is not in any 
way dépendent upon the supersedeas bond. On the other hand, if the 
bond had not been given by the sureties, or if the court below was 
without jurisdiction to render a summary judgment against them on 
the bond, they are not bound by its judgment. A statement of the 
course of législation pertinent to the liability of the sureties hère may 
make the relative interests of thèse parties more évident. 

Prior to March 3, 1905, appeals to the Court of Appeals of the 
Indian Territory were governed by the laws of Arkansas set forth in 
Mansfield's Digest (Act March 1, 1895, c. 145, § 11, 28 Stat. 693, 
698). Those laws provided that a supersedeas should be allowed upon 
the giving of a bond conditioned "that the appellant shall pay to the 
appellee ail costs and damages that shall be adjudged against the ap- 
pellant on appeal; also that he wili satisfy and perform the judgment 
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or order appealed from in case it should be affirmed, and any jiidg- 
ment or order which the 'Suprerne Court may render, or order to be 
rendered by the inferior court, not exceeding in amount the original 
judgment or order, and ail rents or damages to property during the 
pendency of the appeal, of which the appellee is kept out of possession 
by reason of the appeal" (Mansfield's Digest, § 1295)'; and that upon 
ihe affirmance of a judgment, order, or decree, judgment should be 
entered up against the sureties, and the court should award exécution 
thereon (section 1312). Whitc v. Prigmore, 29 Ark. 208. But on 
March 3, 1905, Congress enacted that thereafter ail appeals and writs 
of error should be taken from the United States courts in the Indian 
Territory to the United States Court of Appeals in the Indian Ter- 
ritory "in the same nianner as is now provided for in cases taken by 
appeal or writ of error from the Circuit Courts of the United States 
to the Circuit Court of Appeals for the Eighth Circuit." Act March 
3, 1905, c. 1479, 33 Stat. 1081, § 12; Morrison v. Burnette, 154 Fed. 
617, 620, 83 C. C. A. 391. The condition of the supersedeas bond 
required in such cases is simply that the plaintiff in error "shall prose- 
cute his writ or appeal to efïect and if he fail to make his plea good 
shall answer ail damages and costs." Revised Statutes, § 1000; U. 
S. Comp. Stat. 1901, p. 712. The bond in the case before us was not 
given under the laws of Arkansas, but it was given on September 29, 
1906, under and in the form prescribed by thèse laws of the United 
States. On November 16, 1907, the Indian Territory became a part 
of the State of Oklahoma, the laws of Arkansas ceased to operate 
therein (Moore v. United States, 85 Fed. 465, 468, 29 C. C. A. 269), 
and when, on September 19, 1910, the judgment hère challenged 
against the sureties was rendered, the laws of the United States and 
of the state of Oklahoma were in force therein. 

No law of the state of Oklahoma has been called to our attention 
which empowers any court of that state to render a judgment against 
sureties on a supersedeas bond without a suit against them upon the 
bond, except in cases of appeals to the district courts from probate 
courts and courts of justices of the peace (Compiled Laws of Okla- 
homa, § 6398), so that tliere does not appear to hâve been any au- 
thority to enter the judgment below under the Act of Conformity 
(Revised Statutes of United States, § 914 [U. S. Comp. St. 1901, p. 
684]). There is no act of Congress which expressly authorizes such 
a judgment, and while cases may be found where, upon a notice of 
motion, or an order to show cause duly served upon the sureties, 
such judgments hâve been l'endered under the Act of Conformity 
where a state statute empowered the courts of the state to foUow 
that practice (Egan v. Chicago Great Western Ry. Co. [C. C] 163 
Fed. 344, and cases there cited), no case has challenged attention where 
a judgment against sureties on a supersedeas bond without any suit 
upon it against them, without any notice to the sureties of the con- 
templated judgment and without express législative authority to enter 
it without such notice, has ever been sustained. The record in this 
case discloses such a judgment, a judgment that appears. by this record 
to be coram non judice and void as to the sureties. And the conclu- 
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sion is that the interest of the orig^inal debtors in a judgment which 
affirms a judgment belovv against them and, without suit on the bond, 
or notice of the contemplated judgment to the sureties on the debtors' 
supersedeas bond, joins them in the judgment against the debtors with- 
out législative authority so to do, is so separate and différent from 
the interest of the sureties in that judgment that the latter are not 
necessary parties to the writ of error of the original_ debtors to re- 
view it and the motion, to dismiss the writ is again denied. 

[3] Returning to the merits of the case: At the close of the argu- 
ment in this court counsel for Lamon and Wallace, the défendants 
below, and counsel for the Speer Hardware Company, the plaintiff 
below, stated that the only questions to be considered by this court 
were whether or not the court below had erred in withdrawing any 
of the counts of the counterclaim in die answer from the jury. One 
of the causes of action of the plaintiff was for the unpaid balance 
of the purchase price of a cotton gin plant, which included a 70-horse 
Nagle Engine, an 80-horse Nagle Boiler, a 4-70 Lumus Saw Huiler 
Gin System R. H. Pneumatic Distributor, Cleaning Feeders, 1-40 Un- 
loading Fan and Separator, shafting, pulleys, belting, and other ma- 
chinery. The price of this machin.ery was about $4,700, and the ninth 
count of the défendants' answer was that it was one of the terms of 
the contract of purchase of this plant that the plaintiff should furnish 
plans and spécifications for it and for the building to contain it, and 
should set it up and put it in good running order, that the plaintiff 
provided the pians and spécifications, the défendants constructed the 
building in accordance with them, the plaintiffs set up the plant and 
machinery therein but could not make them opéra te properly, that 
thereafter the défendants were compelled to and did expend $3,015.14 
in rearranging the building, tearing out and replacing the machinery 
under the direction of an agent of the plaintif? whom it sent to put the 
machinery in proper running order and make it satisfactory. The 
testimony on the subject of this counterclaim was conflicting. Fred 
C. Kobel was conceded to be the agent of the plaintiff to sell the ma- 
chinery. He and Mr. Speer testified that he had no authority to agrée 
to furnish plans and spécifications or to agrée to set up the machinery, 
or to agrée to put it in good running order. But he did in fact fur- 
nish the plans and spécifications, and he went to the défendants' place 
of business and spent about 30 days setting up the machinery. and 
tried in vain to make it operate properly. A month or two after the 
machinery had been started, Mr. D. Speer went to the place where it 
was located, examined the plant, and he testified that he told Mr. 
Lamon that it was too late then to undertake anything that season and 
that when the season was over the plaintiff would try to adjust the 
matter satisfactorily. A Mr. Wills, who was présent, and Mr. Lamon 
and Mr. Walker, each testified that at that time Mr. Speer said that 
the plaintiff would fix the plant up and make it satisfactory the next 
year. 

A principal is as conclusively bound to innocent third parties by the 
act of his agent in the exercise of the apparent authority within the 
scope of his agency with which his master clothes him as he is by 
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the actual authoritv conferred upon liim. Dysart v. M., K. & T. Rv. 
Co., 122 Fed. 228, 230, 58 C. C. A. 592, 595 ; Chicago, St. Paul, Mpls. 
& Omaha Ry. Co. v. Bryant, 13 C. C. A. 249, 253, 65 Fed. 969, 973 ; 
Mechem on Agency, § 283; Austrian & Co. v. Springer, 94 Mich. 
343, 349, 54 N. W. 50, 34 Am. St. Rep. 350; Butler v. Maples, 9 
Wall. 766, 19 L. Ed. 822; Poster v. Railway Co. (C. C.) 56 Fed. 434, 
436; Inglish v. Ayer, 79 Mich. 516, 44 N. W. 942. It is within the 
scope of the agency of one authorized to sell a cotton gin plant to 
agrée for his principal, in order to sell it, to set it up and put it in 
running order, and Kobel's agency to sell the plant and the other évi- 
dence to which allusion has been made were sufficient to carry to the 
jury the question of his apparent authority to make such an agreement. 

The witnesses Walker an.d L,amon tcstiiied that the latter told Kobel 
that he knew nothing about the gin plant, that he would buy it if 
Kobel would furnish the plans and spécifications, put up the machinery, 
and make it run, and Kobel agreed to do so. Upon this issue of the 
terms of the contract Kobel testified that he never made any agree- 
ment to make the plans and spécifications, to set up the machinery, 
or- to put it in running order, and there were therefore two witnesses 
that the contract claimed by the plaintiff was made, and the facts that 
the plaintifif after the sale sent his agent to the défendants' place to 
set it up, and that after it was started it promised and endeavored to 
make it satisfactory. 

The gin was started the last of September, 1901 ; there wâs substan- 
tial évidence that it would not operate properly ; about the 15th or 20th 
of Octobei', Mr. Speer went to the defen.dants' place of business and 
éxamined thé plant, ordered a new set of suction pipes, and promised 
to fix it the next season. The next season a Mr. Johnson went to the 
défendants' place of business, overhauled and rebuilt the plant, and 
on his orders the défendants paid the expen.ses thereof, which 
amountedto $3,015.14; but they paid Mr. Johnson nothing. The 
plaintifif furnished to the défendants a new engine in place of that 
which it had sold to them the year before, and it also furnished to 
thém à new boiler. But Mr. Speer testified that the plaintiff sold them 
the new boiler and agréed to allow them $700 for the old boiler on 
condition' that they would pay what they owed. He also testified that 
Mr. Johnson was a man sent to the défendants at the plaintiff 's re- 
quest by Lumus & Sons Gin Company, the manufacturers of the 
plant, to look over the machinery, under a custom that if the ma- 
chinery was found defective the Gin Company would pay, and if it 
was found without defects the Speer Hardware Company woùld pay 
the expense of sending the agent. He testified f urther that the plain- 
tiff authorized Mr. Johnson "to go up there and look the machinery 
over and do anything he could to assist them and get the matter in 
good condition," but that he gave him no authority irom the plaintiff 
to change, the buildings, or to buy machinery, or to buy attachments, 
or to do anything more than tp overhaul the machinery. After Mr. 
Johh.son had éxamined the plant, he returned with Mr: Lamon to Mr. 
Speer and had a conversation with him in which Lamon testified that 
Johnson told Mr. Speer that the oid boiler positively was not of suffi- 
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cient capacity to furnish the steam that wouki be required of the 
plant and there wonld hâve to be a larger boiler, and Mr. Speer "told 
him that if it was necessary it was ail right, that he wanted the plant 
made satisfactory and to go ahead and use his own judgment and fix 
it in any way that it could be fixed, to make it a first-class plant," 
and that thereupon Johnson rebuilc the plant, and the défendants, on 
his orders, paid the $3,015.14 for the materials and labor to do it. 
There is testimony in this record which tends to contradict or to 
modify many of the statements of the witnesses which hâve been re- 
cited. Nevertheless, there was certain substantial, though not conclu- 
sive évidence hère of Johnson's authority to order the work and the 
materials for the plaintiff in order to make the plant satisfactory, and 
that on his orders the défendants paid for this work and for thèse 
materials on behalf of the plaintiff, so that the questions whether or 
not Johnson had authority from the plaintiff to do thèse things, and 
whether or not the défendants paid for the work and materials on the 
orders of Johnson for the plaintiff should hâve been submitted to the 
jury. The resuit is that the answer of the défendants states facts 
regarding their claim for the $3,015.14 suffîcient to constitute a coun- 
terclaim and that there was substantial évidence in support of it, so 
that it was error to withdraw that claim from the jury. 

A careful reading of the testimony has also convinced that there 
was substantial évidence at the trial in support of the seventh count 
of the answer to the effect that the défendants were compelled to and 
did pay $50 to hire men to handle the cotton during the year 1911, 
because the plaintiff failed to furnish and set up the machinery for 
unloading the cotton as it had agreed to do. 

[4] No error has been discovered in the refusai to submit to the 
jury the counterclaims set forth in the third, fourth, sixth, eighth, 
ninth, tenth, and eleventh counts of the answer. The damages claimed 
in thèse counts, which were not submitted to the considération of the 
jury, were not the natural or probable eft'ect of a breach of the con- 
tract, and no notice that they would or might be caused by such a 
breach was given to the plaintiff before or when the contract was 
made. They are therefore too remote and are not recoverable under 
the established rule that in the absence of proof aliunde of knowledge 
by the defaultin.g party at the time the contract is made of spécial cir- 
cumstances which make damages other than those that are the natural 
and probable effect of the breach likely to flow, such damages only as 
are implied by the contract itself, such as would naturally flow from its 
breach in the usual course of things, such as would reasonably be 
anticipated by the parties to such contracts in the great multitude of 
such cases, and such damages only, may be recovered. Central Trust 
Co. v. Clark, 92 Fed. 293, 297, 34 C. C. A. 354, 358; Northwestern 
S. B. & Mfg. Co. V. Great Lakes E. Works, 181 Fed. 38, 42, 43, 104 
C. C. A. 52, 56, 57. Nor was there any error in the submission of 
the claims set forth in the counts of the answer to which référence 
has not been specifically made. The resuit is that the judgment below 
must be reversed and the case must be remanded to the proper court 
below with instructions to grant a new trial, unless plaintiff within 
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45 days from the date of the filing of this opinion shall remit f rom the 
judgment belbw $3,065.14 principal, interest thereon at 6 per cent, per 
ann.um from the 8lh day of May, 1903, to the 2d day of April, 1906, 
the date of the first judgment, interest on the amount of the foregoing 
principal and interest from April 2, 1906, until September 19, 1910, 
the date of the second judgment, and the $807.30 penalty included in 
said judgment, shall reduce and satisfy that judgment to the extent 
of the aggregate of thèse amounts and shall file in this court a certified 
copy of such remittitur and satisfaction, in which event, but not other- 
wise, the remainder of the judgment below will be affirmed. Let the 
plaintiffs in error recover their costs in either event. 



WILLIAMS V. MOLTHBR et al. 

(Circuit Court of Appeals, Second Circuit. April 9, 1912.) 

No. 197. 

1. COUETS (§ 329*) JUBISDICTION OF FEDERAL COUBTS— AMOUNT IN CONTBO- 

VERSY — INFEEENCE FBOM PLEADING. 

Where the bill in a suit in a Circuit Court to compel tïie local in- 
spectors to give complalnaut an examination for a pilot's license, which 
thej' had refused to do, alleged that complainant was thereby deprived of 
a rlght given him by the laws of the Uuited States to his damage In 
"over $1,000,"' and no objection was made because the bill did not show 
the requlsite amount involved to give the court jurisdiction, an appellate 
court may infer that the damages would exeeed .$2,000, exclusive of in- 
terest and costs, and entertain jurisdiction, since in such case complain- 
ant would be authorized by an amendment to place the value of the 
right of which he was deprived at such sum. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 897 ; Dec. Dig. § 
329.* 

Jurisdiction of Circuit Courts as detennined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. 0. A. 75; Tennent-Stribling 
Shoe Co. V. Eoper, 36 0. C. A. 459 ; O. J. Lewis Mercantile Co. v. Klep- 
ner, 100 C. C. A. 288.] 

2. PiLOTS (§ 5*) — LicENSES— Construction of Staiute— Rioni to Examina- 
tion. 

Eev. St. § 4442 (U. S. Comp. St. 1901, p. 3037), found in title 52 for the 
régulation of steam vessels, provides that, "whenever any person claim- 
ing to be a skillful pilot of steam vessels ofCers himself for a license, the 
inspectors sliall make diligent inqulry as to his character and merits, and, 
if satisfied, from Personal examination of the applicant, with the proof 
that he ofïers that he possesses the requisite knowledge and skill, and is 
trustworthy and faithful. they shall grant him a license." Section 4405 
of the same title (U. S. Comp. St. 1901, p. 3017) authorizes the board of 
supervising inspectors to "establish ail necessary régulations required to 
carry out in the most effective manner the provisions of this title and 
such régulations when approved by the Secretary of the Treasury shall 
hâve the force of law." Held, that sections 42 and 46 of rule 5 of the 
régulations established under such authority, which provide that no li- 
cense as pilot shall be issued to any person who bas not served at least 
three years in the deck department of a steamer, motor vessel, sali ves- 
sel, or barge consort, are not "necessary régulations required to carry out 
in the most effective manner'' the provisions of title 52, but, on the con- 
trary, are in direct contradiction of section 4442 thereof ; that, while no 

*For other cases see same topic & § ncmbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indeies 
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citizen has an Inhérent right to a pilot's license, every citizen claiming 
to be a slàllful pilot of steam vessels has a right to be examined for Itv 
and that such régulations, which impose an arbitrary condition précèdent 
to the exercise of such right, are Invalid. 

[Ed. Note.— For other cases, see Pilots, Cent. Dig. §§ 5, 6; Dec. DIg. 
§ 5.*J 

Appeal f rom the Circuit Court of the United States for the North- 
ern District of New York. 

Suit in equity by Frank R. WilHams against John Molther and 
Robert Chestnut, as local inspectors of steam vessels. Decree for 
défendants, and complainant appeals. Reversed. 

For opinion below, see 189 Fed. 700. 

Frank Williams, in pro. per. 

George B. Curtiss, U. S. Atty., of Binghamton, for appellees, 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. December 28, 1908, Frank R. Williams, 
the complainant, applied to John Molther and Robert Chestnut, as 
United States local inspectors of steamboats at the port of Oswego, 
for examination for a license as second-class pilot on Lake Ontario 
and River St. Lawrence. 

On the same day the said inspectors refused to examine him be- 
cause his application did not show that he had three years' service in 
the deck department of a steam vessel, motor vessel, sail vessel, or 
barge consort, as required by sections 42 and 46 of rule 5 of the rules 
and régulations of the board of supervising inspectors of steam ves- 
sels. Thereupon he appealed to the supervising inspector at Cleve- 
land, Ohio, who affirmed the décision of the local inspectors. There- 
upon he appealed to the supervising inspector gênerai at Washington, 
who affirmed the décision of the supervising inspector. Thereupon 
he appealed to the board of supervising inspectors, who decided that 
it was a matter over which the board has no control. 

He then turned to the courts and first to the United States District 
Court, which we held had no jurisdiction. 180 Fed. 709, 103 C. C. A. 
491. Finally, he began this action in equity against the local inspectors 
(appearing throughout on his own behalf) in which he alleged his own 
qualifications, the refusai of the défendants to examine him, and 
prayed that sections 42 and 46 of rule 5 of the board of supervising 
inspectors of the department of commerce and labor be declared illégal 
and void, and that the défendants be enjoined from enforcing the 
same, and from refusing to examine him for the license. The défend- 
ants answered, admitting that the complainant had made the applica- 
tion, and that they had refused it for reasons stated in the bill. 

The cause was tried upon an agreed statement of facts which sub- 
mitted to the décision of the judge holding the Circuit Court the single 
question of law whether the provisions of the rules complained of are 
invalid and void or are a lawful condition précèdent to the right of ex- 

»For other cases see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe! 
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amination for a pilot's license. The United States Attorney, who rep- 
resents the défendants, states in his brief : 

"The plaintiff appears to be an honest citizen and Is actuated by a belief 
that he bas been deprived of a légal riîjht ; heiiee the government bas not 
deemed It advisable to insist on tecbnicalities concerning the form of action 
under wblch the question involved is sought to be determlned." 

[1] The action is certainly oneof a civil nature in equity arising 
under a law of the United States within Act March 3, 1875, c. 137, 
18 Stat. 470 (U. S. Comp. St. 1901, p. 508), giving jurisdiction to the 
Circuit Court. But the only allégation contained in the complaint 
as to the amount or value of the matter in dispute is that the act of 
the défendants constitutes an invasion of the complainant's business 
privilèges to his loss and irréparable injury of over (without saying 
how much it is over) $1,000. The act requires that the matter in dis- 
pute should exceed, exclusive of interest and costs, the sum or value 
of $2,000. As the complainant is a layman and without counsel and 
the défendants hâve not taken any objection on this ground in the 
Circuit Court, and that court has decided the question of law which 
the parties agreed to submit to it, we are not disposed to suggest this 
objection. 

If the cOmplainant were to ask leave to amend, we would certainly 
grant it. And there is authority for our holding that we may infer 
that unliquidated damages alleged to be in excess of $1,000 are not 
less than $2,000, exclusive of interest and costs, because of the con- 
duct of the parties. Mr. Justice Holmes said in Giles v. Harris, 189 
U. S. 475, 485, 23 Sup. Ct. 639, 641 (47 L. Ed. 909) : 

"It is true that by Act Aug. 13, 1888, e. 866, § 1, 25 Stat. 433, 434 [U. S. 
Comp. St. 1901, p. 508], the Circuit Courts are given cognlzanee of suits of 
a civil nature, at common law or in equity, arising under the Constitution 
or laws of the United States, in which the matter in dispute exceeds the sum 
or value of $2,000. We hâve recognized, too, that the deprivation of a man's 
political and social rights properly may be alleged to involve damage to that 
amount, capable of estimation in money. Wiley v. Sinkler, 179 U. S. 58 [21 
Sup. Ct. 17, 45 L. Ed. 84] ; Swafford v. Templeton. 185 U. S. 487 [22 Sup. Ct. 
783, 46 L. Ed. 1005]. But, assumiug that the allégation should hâve been 
made In a case like this, the objection to Its omission was not raised In the 
Circuit Court! and as it could hâve been remedied by amendment, we think 
It unavailing. The certiflcate was made alio Intuitu. There Is no pecuniary 
limit on appeals to tbis court under section 5 of Act 1891, c. 517, 26 Stat. 
826, 828 [U. S. Comp. St. 1901, p. 549], The Paquete Habana, 175 U. S. C77, 
683 [20' Sup. Ct. 299, 44 L. Ed. 320]. And we do not feel called upon to send 
the case back to the Circuit Court In order that it might permit the amend- 
ment. In Mills V. Green. 159 U. S. 651 [16 Sup. Ct. 132, 40 L. Ed. 293] ; s. c, 
69 Fed. 852 [16 C. C. A. 516, 30 L. R. A. 90], no notice was taken of the ab- 
sence of an allégation of value In a case like this." 

Référence may also be had to the language of the court in United 
States v. Trans-Missouri Freight Association, 166 U. S. 290, 310, 17 
Sup. Ct. 540, 41 L. Ed. 1007. 

In Wiley v. Sinkler, 179 U. S. 58, 21 Sup. Ct. 17, 45 L. Ed. 84, and 
Swaiïord v. Templeton, 185 U. S. 487, 22 Sup. Ct. 783, 46 E. Ed. 
1005, it was held that the deprivation of a man's political and social 
rights, such as the right to vote, may be alleged to involve damage in 
money. 
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[2] Section 4405 U. S. Rev. Stat., provides: 

"Sec. 4405. (Meetings of board; asslgnment of districts.) The supervlsing 
inspectors and the supervlsing inspector-general shall assenil^le as a board 
once in eacli year, at the city of Washington, District of Columbia, on the 
thlrd Wednesday in .Tanuary, and at such other tiuies as the Secretary of 
the Treasury shall prescribe, for .joint consultation, and shall asslgn to each 
of the supervlsing inspectors the llmits of territory within vrhich he shall per- 
fonu his dutles. The board shall establish ail necessary régulations requlred 
to carry out in the most effective nianner the provisions of this tltle, and 
such régulations, when approved by the Secretary of the Treasury, shall hâve 
the force of law. The supervlsing Inspector for the district embracing the 
Pacific Coast shall not he under obligation to attend the meetings of the board 
oftener than once in two years ; but when he does not attend such meetings 
he shall make his communications thereto, in the way of a report, in such 
manner as the board shall prescribe." 

And under this the board of supervising inspectors hâve adopted 
sections 42 and 46 of rule 5 : 

"42. No original license as second-class pllot shall be Issued to any per- 
son who has not had three years' expérience in the deck department of a 
steam vessel, motor vessel, sali vessel, or barge consort. The local Inspectors 
shall, before granting a license as second-class pilot, satisfy themselves that 
the applicant is qualified to steer ; provided, that on the Mississippi and ter- 
ritory rivers one year of such required expérience must hâve been in the 
pilot house as steersman." 

"46. No original license for pilot of any route shall be issued to any per- 
son, except for spécial license for steamers of 10 gross tons and under, who 
has not served at least three years In the deck department of a steamer, motor 
vessel, sali vessel, or barge consort, one year of which expérience raust hâve 
been obtalned within the three years next preeeding the date of application 
for license, which fact the inspectors may require, when practicable, to be 
verified by the certlflcate, in writing, of the licensed master or pllot under 
whom the applicant has served, such certiflcate to be filed with the applica- 
tion of the candidate." 

The trial judge held that thèse rules were "necessary régulations re- 
quired to carry out in the most effective manner" the provisions of 
title 52, and were not inconsistent with Rev. Stat. U. S. § 4442, which 
reads : 

"Sec. 4442. (License of pilot.) Whenever any person claiming to be a skill- 
ful pilot of steam vessels offers himself for a license, the Inspectors shall 
make diligent inquiry as to his character and merits, and if satisfled, from 
Personal examination, of the applicant, with the proof that he possesses the 
requlsite knowledge and skill, and is trustworthy and faithful, they shall 
grant Mm a license for the term of one year to pilot any such vessel wltnin 
the llmits prescribed in the license; but such license shall be suspended or 
revoked upon satisfactory évidence of négligence, unskillfulness, inattention 
to the dutles of his station, or intempérance, or the willful violation of any 
provision of this title." 

It is fair to say that Attorney General Miller came to a similar con- 
clusion in respect to a master under section 4439, Rev. Stat. U. S., 
20 Opinions Attorney General, 213. 

We are not convinced by thèse opinions. Congress unquestionably 
has power to regulate commerce upon the waters involved, and in so 
doing to restrict the right to act as pilot upon steamers navigating 
them, to persons who shall hâve obtained a license. It can also make 
the very régulations complained of . But the question is whether thèse 
régulations are necessary to carry out the provisions of title 52, Rev. 
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Stat. U. S., which the board of supervising inspectofs has the power 
to make. To exclude from the right of examination for a license 
persons who hâve not had the prescribed expérience seems to us to be 
a direct contradiction of section 4442, which entitles any person claim- 
ing to be a skillful pilot of steam vessels to be examined by the local 
inspectors. While no citizen has the inhérent right to a pilot's license, 
every citizen has a right to be examined for it. The local inspectors 
are to détermine the applicant's qualifications. They may hold in any 
case that he has not had sufficient deck expérience. That, however, is 
quite dififerent from refusing him an examination for this reason. 
The period of such expérience necessary to qualify an appHcant would 
seem in the nature of things to be différent in différent cases. One 
applicant might be qualified after one year's expérience when another 
would not be qualified after five years. It seems to us purely arbitrary 
to say that no one is qualified to act as a pilot because he has not had 
any fixed period of deçk expérience. An engineer or an owner who 
was not in the deck department at ail might well by observation and 
attention hâve acquired ail the qualifications required by the law. The 
rule imports into the law a condition not to be found in it, and we 
do not think that it is necessary to carry out the provisions of the title 
nor even useful or appropriate for that purpose, as it may prevent cit- 
izens entirely compétent from obtaining a license. Moreover, as we 
stated in our previous opinion, "such or similar restrictions might 
easily be used to create a dangerous monopoly of the business of 
pilots and marine engineers." 

The decree is reversed and the court below directed to enter a de- 
cree declaring the provisions in question of rule 5 invalid, and direct- 
ing the défendants to examine the complainant. 



In re FISHEL et al. 

In re NATIONAL DISCOUNT CO. 

(Circuit Court of Appeals, Second Circuit. June 5, 1912.) 

No. 230. 

■.. DsuKY (§ 111*) — Affirmative Relief — Bankruptcy. 

A pétition in bankruptcy for an order directlng the trustée to sur- 
render the proceeds of accounts to petitioner under a collatéral loan con- 
tract, and an answer pleading usury, and asking that the pétition be 
denled, and the trustée be declared entitled to the proceeds, does not 
sliow a prayer by the trustée for affirmative relief within New York 
General Business Law (Consol. Laws 1909, c. 20) § 377, under which only 
a borrower is entitled to affirmative relief agalnst a usurious eontract 
without paying the amount due, with légal interest. 

[Ed. Note. — For other cases, see Usury, Cent. Dig. §§ 272-306; Dec. 
Dig. § 111.*] 

2. USUBY (§ 53*) USTJBIOUS CONIEACT. 

A eontract for a loan providlng for a 5 per cent, commission to be paid 
the lender for certain services, such as collecting accounts held as col- 

•For other cases see saine topic & % numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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latéral security, In addition to légal interest on the loan is usurious, it 
appearing that actual renditlon of snch services was not contemplated. 
fEd. Note. — For other cases, see Usury, Cent. Dig. §§ 91, 114-118 ; Dec. 
Dlg. § 5!!.*] 

Pétition to Revise and Appeal from the District Court of the United 
States for the Southern District of New York. 

In the matter of Henry W. Fishel and another, bankrupts. On péti- 
tion by the National Discount Company to review, and on appeal by 
the Company from an order of the District Court modifying an order 
allowing a claim of said petitioner. Affirmed. 

Jérôme, Rand & Kresel (William J. Wallace and Isadore J. Kresel, 
of counsel), for appellant. 

Stroock & Stroock and Hays, Hershfield & Wolf (S. M. Stroock, 
Charles Levy, and Ralph Wolf, of counsel), for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. [1] The National Discount Company is 
the assignée of certain specified accounts due Fishel, Nessler & Co. as 
collatéral for repayment by them of advances made under an agree- 
ment dated August 8, 1910, whose sixth article is : 

"Sixth. — The customer agrées to pay to the banker in cash or allow the 
banlier, if it so elects, to retain from any moneys advanced, collected or re- 
ceived upon the accounts of the customer, a commission of 5 per centum on 
the gross amount of accounts of the customer assigned to the banlîer, to re- 
imburse the banker for services rendered or to be rendered in the collection 
of the accounts, such as sending ont statements, attending to ail correspond- 
ence, adjust returns, allowances, discounts and investigations with référence 
to same, and for assisting in extending crédits, securing références and re- 
ports and generally in aiding and assisting the customer with his crédit de- 
partment. The customer also agrées to reimburse the banker for such out- 
lays as exchange on checks and postage." 

Before the agreement was executed the borrowers wrote as fol- 
lows to the lenders : 
"Mr. Jullus Lewis (Natl. Discount Co.), 682 Broadway, City. 

My Dear Sir: In signing the enclosed formai agreement, It is agreed and 
understood that you are at no time to hâve any communication whatever 
with any of our customers and that the accounts are only to be used as col- 
latéral for loans made. We are to coUect ail outstandings and agrée to en- 
dorse and turn over the checks to you as received and if at the expiration 
of eaeh loan the fuU amount is not paid, we are to send our check to wipe 
out such loan." 

The proofs show that the lender was not intended to perform, and 
did not perform, any of the services mentioned in section 6 of the 
agreement. 

November 3, 1910, a pétition in bankruptcy was filed against Fishel, 
Nessler & Co., and a receiver appointed who was subsequently elected 
trustée. It was found that the bankrupts had assigned some of the 
same accounts assigned to the National Discount Company to two oth- 
er lending companies, viz. : Bloomingdale Bros, and Traders' Com- 
mercial Company. It being obvions that collection by any one under 

•For othcr cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r laâexe» 
198 F.— 30 
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thèse circumstances would be difficult, the lending companies, Novem- 
ber 15, 1910, entered into the following agreement which the receiver, 
though not a party signatory, actually carried out : 

"Whereas, the National Discount Company, Bloomiugdale Bros, and Trad- 
ers' Commercial Company clalm to be the owners of certain outstandlng ac- 
counts of the above-named alleged bankrupts, and 

"Whereas, it appears that a large number of the debtors on such outstand- 
lng accounts hâve refused to pay the said accounts, and 

"Whereas, it appears that It would be advantageous to hâve ail outstand- 
lng accounts collected by and through John S. Sheppard, Jr., receiver in 
bankruptcy of the above-named alleged bankrupts, it is stipulated as follows: 

"First. — That ail outstandlng accounts of the above-named alleged bank- 
rupts owned or clalmed by the parties above named, be collected by and 
through the receiver herein. 

"Second.— That ail nioneys collected by the receiver from the accounts 
claimed to hâve been assigned, shall be kept by the receiver in a separate 
fund, subject to the rights and remédies of the parties hereto, and subject 
to the further order and détermination of the court. 

"Third. — That any and ail merchandise returued to the receiver on the 
accounts claimed to hâve been assigned, shall be kept separate and apart 
from the rest of the merchandise in the possession of the receiver and be 
subject to any and ail clainis of the parties hereto, and subject to the fur- 
ther order and détermination of the court. 

"Fourth. — It is further understood and agreed that the National Discount 
Company, Bloomiugdale Bros, and Traders' Commercial Company wlil wrlte 
to the debtors with whom they hâve been in communication to the etïect 
that the account should be pald to the receiver, and otherwlse facilitate the 
receiver in the collection of the accounts. 

"Fifth. — It is understood that this stipulation shall be without préjudice 
to the rights of the parties hereto and that the fund collected by the re- 
ceiver as wellas the merchandise set aside by the receiver from the outstand- 
lng accounts claimed to hâve been assigned, shall be subject to the cluims 
of the parties, as to ownership and priority, with the same force and eiïect 
as If this stipulation had nôt been entered iutb. 

"Sixth. — Nothlng herein èontained shall authorize the receiver to bring 
sults on said account, except with the consent to be hereafter obtained from 
the three parties or such of the three parties interested in the claim in which 
suit is contemplated," 

January 9, 1912, by a subséquent stipulation, the receiver turned 
over the said moneys and proceeds to hiinself as trustée. 

There is not much difficulty about the légal principles involved, but 
there is some as to what the parties, in view of their stipulations and 
their conduct, intended. 

In this state bef ore statutory régulation to the contrary, one who 
paid more than the légal rate of interest for the loan of money could 
recover the excess, provided he repaid the money actually loaned 
(Wheaton v. Hibbard, 20 Johns. [N. Y.] 292, 11 Am. Dec. 284; Païen 
V. Johnson, 50 N. Y. 49) ; and, of course, equity would not give the 
relief by reqyiring the cancellation or surrender of instruments secur- 
ing usurious loans except upon the same condition (Livingston v. 
Harris, 11 Wend. [N. Y.] 329). The statutory changes .so far as 
need be considered in this casé are found ii; the following sections of 
the General Business L,aw : 

"373. Usurious contracts vold. AH bonds, bills, notes, assurances, con- 
veyances, ail other contracts or securltles whatsoe^•er, e.xcept bottomry and 
respondentia bonds and contracts, and ail deposits of goods, or other things 
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wliatsoever, ■^'hereupon or whereby they sball be reser\'ed or taken or se- 
cured or agreed to be reserved or taken, any gréa ter suni or greater ^•alue, 
for the loan or forebearance of any nioney, goods or otber thiugs in action, 
than is above prescribed, sball be void. Wbeuever it sball satistacttirily ap- 
pear by the admissions of the détendant, or by proof, that any bond, bill, 
note, assurance, pledge, conveyance, contract, securlty or any évidence of délit, 
bas been taken or received in violation of tbe foregoing provisions, tbe court 
sball déclare the same to be vold, and enjoin any prosecution thereon, and 
order the same to be surrentlered and canceled." 

"377. Borrower bringing an action need not offer to repay. Whenever any 
borrower of money, goods or things in action, sball begln an action for tbe 
recovery of the money, goods or tbings in action taken in violation of the 
foregoing provisions of this article, it sball not be necessary for him to pay 
or otïer to pay any interest or principal on the sum or tbing loaned ; nor 
shall any court require or conipel the paynient or deposlt of tbe principal sum 
or interest. or any portion thereof, as a condition of granting relief to tbe 
borrower in any case of Usurious loans forbidden by the foregoing provi- 
sions of this article." 

It will be seen from the foregoing that no lender can recover on any 
usurious contract who in making out his case develops the taint of 
usury or against whom the borrower or his privies set up and sustain 
the défense of usury. This is a necessary resuit of the statutory pro- 
vision that ail such agreements shall be void. On the other hand, 
although the borrower and his privies can attack usurious agreements, 
only the borrower can do so free from the condition of paying the 
amount actually loaned with légal interest. This is the différence 
made between defending and attacking on the ground of usury. The 
Court of Appeals of New York bas strictly confined the privilège of 
attacking without paying the amount loaned with légal interest to the 
actual borrower, holding that an assignée in bankruptcy under the 
act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 522) of the borrower 
is not entitled to it. Wheelock v. Lee, 64 N. Y. 242. It is contended 
by counsel for the trustée that this case is inconsistent with our déci- 
sion in Re Kellogg, 121 Fed. 333, 57 C. C. A. 547. We do not think 
so. The trustée in that case as owner of the mortgaged premises asked 
the court for leave to sell the same free and clear of liens, which is 
a very common course in bankruptcy. The proceeds of sale took the 
place of the land, and he was defending on the ground that the mort- 
gage was usurious against the claim of the mortgagee to be paid out 
of them. What the court decided was that he had a right, as the suc- 
cessor of the borrower, to make this défense. 

The obvions reason why the receiver was selected to collect thèse 
accounts and keep them separate from the other funds of the estate 
was that, if they did not belong to the lending companies as assignées 
of the bankrupt, they belonged to the bankrupt, and therefore to his 
trustée. This would follow automatically without the trustee's mak- 
ing any affirmative claim because the funds were in his possession. 
The course of proceeding which the parties actually took shows that 
the claimants were asking for affirmative relief. Kebruary 6, 1911, 
the Discount Company filed a pétition setting forth its claims as own- 
er, and praying that the court order the trustée "to surrender to the 
petitioner the said money s or property above referred to, together 
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with any and ail otlier moneys or property now in his possession or 
under his control belonging to the petitioner." 

The other. lending companies filed similar pétitions. March 24, 
1911, the trustée filed an answer (and filed answers to the pétitions of 
the other lending companies) denying the petitioner's title and setting 
up the défense of usury, and praying that the pétition be denied, and 
that the moneys in question be declared the property of the trustée 
in bankruptcy of Fishel, Nessler & Co. Affirmative relief being not 
proper to a mère défense, this latter part of the prayer should be 
taken to be another way of praying for the dismissal of the pétition, 
viz., that the moneys were not the petitioner's but were the respond- 
ent's. 

Before the spécial master the Discount Company assumed the bur- 
den of proving its claim and established it to his satisfaction. It was 
only after the district judge had modified the master's report by hold- 
ing that the contract between the Discount Company and the bankrupt 
was usurious that the stipulation of November 15, 1910, was brought to 
his attention, and the claim made that the trustée was asking for af- 
firmative relief without the payment of the amount actually loaned 
with légal interest as he was bound to do under section 377, supra. 

The other lending companies are content with the report of the spé- 
cial master and the order of the court modifying it, so that their 
claims need no considération. 

[2] We entirely agrée with the conclusion of the district judge that 
the large commissions agreed for in addition to légal interest were a 
device to cover usury. 

W'e are unable to adopt the theory of the Discount Company that 
the receiver and trustée in bankruptcy is to be regarded as the agent 
and trustée of the lending companies, having no claim of his own to 
the moneys collected by him under the stipulation, and therefore under 
the necessity of asking for affirmative relief. It may be conceded that 
the question is not perfectly clear, but we are not disposed to differ 
from the conclusion of the district judge, 

The order is affirmed, with costs. 



KOYAIi INS. CO., LIMITED, OF LIVERPOOL, ENG., v. KLINB 

BROS. & CO. 

LONDON & LANOASHIRE FIRB INS. CO. v. SAMH. 

(Circuit Court of Appeals, Second Circuit. May 13, 1912.) 

Nos. 214, 215. 

Insurance (§ 335*) — ^Avoidance dp Polioy for Bbeach of Condition— Iron- 
Safe Clause— Inventoet. 

The provision of tlie Iron-safe clause In a flre Insurance pollcy on mer- 
chaiidlse requlring the insured to take a complète Itemized Inventory wlth- 
jn 30 days, If one shall not hâve been taken withln the precedlng year, 
otherwise the pollcy shall be vold at the end of sald 30 days, is a valid 
condition subséquent, a failure to comply vflth vs'hich will avoid the pol- 

*FoT other cases eee same topic & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexa* 
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Icy, and the keeping of books containiag a record of purchases and sales, 
in compliance with another requirement of sald clause, does not dispense 
wlth the necessity of taking such Inventory. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 852, 853 ; Dec. 
Dig. § 335.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Actions at law by KHne Bros. & Company against the Royal In- 
surance Company, Limited, of Liverpool, England, and same against 
the London & Lancashire Pire Insurance Company. Judgments for 
plaintifï, and défendants bring error. Reversed. 

For opinion below, see 192 Fed. 378. 

Cardoza & Nathan (Edgar J. Nathan and T. A. Hammond, of coun- 
sel), for Royal Ins. Co. 

Hartwell Cabell, for London & Lancashire Ins. Co. 

Fried & Czaki (Frederick M. Czaki, of counsel), for défendants 
in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is a writ of error to a judgment en- 
tered on a verdict in favor of the plaintiff directed by the court. The 
action was to recover for loss by fire of tobacco insured by the de- 
fendant. Many questions hâve been argued by counsel which need 
not be considered because the case must be reversed for failure of 
the insured to perform the warranty known as the iron-safe clause, 
which is as follows: 

"Iron-Safe Clause Warranty to Keep Books and Inventories and to Pro- 
duce Them in Case of Loss. 

"The following co venant and warranty is hereby made a part of this policy: 

"(1) The assured will, at least once in each calendar year, take a complète 
itemized inventory of stock on hand, showing the différent grades and 
brands, and unless such inventory has Ijeen taken within twelve calendar 
months prier to tlie date of this policy, one shall be taken in détail within 
thirty dâys of issuance of this policy, or this policy shall be null and void 
from such date, and upon demand of the assured, the unearned premium 
from such date shall be returned. 

"(2) The assured will keep a set of books which shall clearly and plainly 
présent a complète record of business transacted, including ail purchases, 
sales and shipmeuts, botli for cash and crédit, and an itemized record show- 
ing each grade of tobacco manufactured and on sale, and shipments of same 
by grades, from date of inventory, as provided for in flrst section of this 
clause, and dtiring the continuance of tbis policy. 

"(3) The assured will keep such books, record of grades, and inventory, 
also the last precediug inventory, if such has been taken, securely locked in 
a fireproof safe at night, and at ail finies when the building mentioned in 
this policy is not actually opened for business, or, falling in this the assured 
will keep such books, inventories and record of grades in some places not ex- 
posed to a flre which would destroy the aforesaid building. In the event to 
produce such set of books, inventories and record of grades for the inspection 
of this Company, this policy shall become null and void, and such failure shall 
constitute a perpétuai bar to any reeovery thereon." 

The policy sued on was issued Jtily 20, 1908. The fire occurred 
March 19, 1909. The plaintiff had not been in existence for 12 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe*» 
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months before that date, and no-inventory had been previously taken. 
Therefore, under the first paragraph of the iron-safe clause, it was 
the duty of the insured to take an inventory on or before August 19th, 
and under the second paragraph to keep books which should présent 
a complète record of the business from the date of the inventory, and 
under the third paragraph to keep the inventory and books in a se- 
curely locked iron safe. The failure to take an inventory makes the 
policy nuU and void. It is a condition subséquent preventing recov- 
ery if relied upon by the défendant. When the parties to the contract 
hâve agreed upon such covenants, courts bave no right to inquire into 
the reason for them or to qualify them or to ignore them. Impérial 
Fire Ins. Co. v. Coos County, 151 U. S. 452, 462, 14 Sup. Ct. Z79, 
381 (38 L. Ed. 231): 

"Contracts of insurance are contracts of indemnity upon the terms and 
conditions specified in tbe policy or poUcies, embodying the agreement of the 
parties. For a comparatively small considération the Insurer undertakes 
to guaranty the Insured agalnst loss or damage, upon the terms and condi- 
tions agreed upon, and upon no other, and when called upon to pay, in case 
of loss, the insurer, therefore may justly Insist upon the fulflllment of thèse 
terms. If the Insured cannot bring hiœself wlthln the conditions of the pol- 
icy, lie is not entltled to recover for the loss. The terms of the policy consti- 
tute the measure of the Insurer's liability, and, in order to recover, the assur- 
ed must show himself within those terms ; and if it appears that the contract 
bas been termlnated by the violation on the part of the assured, of its condi- 
tions, then there can be no right of recovery. The compliance of the assured 
with the terms of the contract is a condition précèdent to the right of re- 
covery. If the assured bas violated, or falled to perform the conditiojis of 
the contract, and such violation or want of performance bas not been waived 
by the insurer, then the assured cannot recover. It is immaterial to consider 
the reasons for the conditions or provisions on which the contract is made 
to terminate, or any other provision of the policy which bas been accepted 
and agreed upon. It is enough that the parties bave made certain terms, 
conditions on which their contract shall continue or terminate. The courts 
uiay not make a contract for the parties. Their functlon and duty consist 
slmply in enforcing and carrying out the one actually made." 

The provision of the iron-safe clause requiring the keeping of an 
inventory was considered in Southern Ins. Co. v. Knight, 111 Ga. 622, 
at pages 629, 630, 36 S. E. 821, at page 824 (52 L. R. A. 70, 78 Am. 
St. Rep. 216). The court said: 

"It appears from the plaintiffs' testimony that they had not taken an in- 
ventory of the stock of goods wbich was covered by the policy within 12 
months prior to the date of the iwlicy, nor dld they take one within 30 days 
after the date of its issuance. The plaintiffs introduced évidence tending to 
prove that the insurance was wrltten on the very flrst day they opened their 
store, and that they had on hand that day the invoices representing ail pur- 
chases made by them, and that every article contained in the invoices was 
on that day in the store, and that they exhiblted such Invoices to the agent of 
the Company who wrote the policy. It is contended by the plaintiffs that 
this was at least a substantial compliance with that portion of the iron-safe 
clause which required an inventory, and that, as loss occurred within less 
than 12 months from the date the policy was written, they are not precluded 
from recovering on the policy merely beeause they failed to take an inven- 
tory within 30 days. A clause of the character designated In the policy 
as the 'iron-safe clause' bas been held by this court to be valid, and to con- 
stltute a warranty and not a mère representatitm. Scottish Union Co. v. 
Stubbs, 98 Ga. 754 [27 S. E. 180]. In the opinion in that case, Mr. Chief 
Justice Slmmons uses this language: 'This clause consti tûtes a promissory 
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warranty. It binds the assured to do certain things for tlie protection of t) e 
insurer, and is important as provlding a eheclc against fraud ou tlie part oj' 
the assured, and a mode by which the Insurer may ascertain for itsetf tho 
extent of the loss; and the compliance of the assured with this part of tlie 
contract is a condition upon which, by the express ternis of the contract, 
the validity of the pollcy is made to dépend.' The précise question preseiitctl 
for décision is vvhether a collection of invoices covering every article «îiii- 
braced within a stocli of merchandise on a given day is an inventory of such 
stocli within the meaning of the clause above quoted. In other words, was 
the insurer bound to treat thèse invoices, when exhibited to it, as an inven- 
tory of the goods?" 

The court went on to hold that a collection of invoices could not 
be regarded as an inventory, and that invoices could not be under- 
stood to State the actual value of the merchandise invoiced, which 
is a necessary feature of an inventory. 

We see nothing in ^tna Ins. Co. v. Johnson, 127 Ga. 491, 56 S. E. 
643, 9 L. R. A. (N. S.) 667, 9 Ann. Cas. 461, or ^tna Ins. Co. v. 
Lipsitz, 130 Ga. 170, 60 S. E. 531, 14 Ann. Cas. 1070, inconsistent with 
Southern Ins. Co. v. Knight, supra. In the former the covenant to 
keep books was held not performed because some of the items in 
the merchandise account simply stated, "Thatcher's bill, $31.00," "Al- 
len's bill, $24.75," etc., without indicating what goods were added to 
the stock. It was, however, pointed eut that, the warranty not stat- 
ing exactly what kind of books or entries should be kept, the question 
always would be whether those kept did, having référence to the char- 
acter of the business, substantiaily give the information that was in- 
tended to be covered. In the latter case an inventory was kept, and 
the court held that the record did not sustain the allégation that a 
part of it was in Hebrew. 

The plaintifï contends that it did substantiaily perform its wa;rranty 
as to an inventory, because its books show exactly what goods were on 
hand and destroyed at the time of the fire. At the trial it produced 
small books showing the actual weight of ail raw tobacco received and 
weekly reports sent to the New York office from another book which 
was destroyed, showing the number of baies made, with their grades 
and brands. At the time of the fire ail the tobacco received had been 
baled. But the weight of the baies (except those actually sqld, which 
were the smallest part) were merely estimated. Conceding that the 
iron-safe clause did not call for values, but only for grades and brands, 
there was still no inventory made within 30 days from the date of 
the policy, as required by its first paragraph. At best the books pro- 
duced can only be regarded as conforming to the requirements of the 
second paragraph. We think it an inévitable conclusion, although a 
very hard one, that the plaintiff cannot recover. The case is not like 
Liverpool & London & Globe Ins. Co. v. Kearney, 180 U. S. 132, 21 
Sup. Ct. 326, 45 L. Ed. 460, in which it appeared that the insured did 
tak'C an inventory and keep the books required in an iron safe, but 
that in removing them from the safe for the sake of their préserva- 
tion, the inventory, without fraud or négligence, was lost or lef t in 
the safe and destroyed. Mr. Justice Harlan said: 

"Nor do the words 'or In some secure place not exposed to a fire which 
Would destroy the house where such business is carried on' necessarlly rnean 
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that the place nuist be absolutely secure against any flre that would destroy 
such a house. If, in selecting a place In which to keep their books and last 
inventory, the insured acted in good faitU and with such care as prudent 
ineii ought to exercise under like circumstances, it could not be reasonably 
sald tliat the terms of the policy relatlng to that matter were violated. In- 
deed, upon the facts stated, the plaintiffs were under a duty to the Insur- 
ance Company to remove their books and inventory from the iron safe, and 
thereby avoid the possibillty of their being destroyed in the flre that was 
sweeping towards their store, provided the circumstances reasonably indi- 
cated that such a course on their part would more certainly protect the 
books and inventory from destruction than to allow them to remain in the 
safe. If they believed, from the circumstances, that the books and inven- 
tory would be destroyed by the flre if left in the safe, and if, under such 
circumstances, they had not removed them to some other place, and the books 
or inventory had been burned while in the safe, the company might well 
hâve claimed that the inability of the insured to produce the books and in- 
ventory was the resuit of design or négligence, and precluded any recovery 
upon the policies. We are of opinion that the failure to produce the books 
and Inventory referred to in the policy means a failure to produce them 
if they are in existence when called for, or if they hâve been lost or de- 
stroyed by the fault, négligence, or design of the insured. Under any other 
interprétation of the policies, tlie insured could not recover if the books and 
inventory had been stolen, or had been destroyed in some other manner than 
by flre, although they had been placed 'in some secure place not exposed 
to a flre' that would reach the store. If the plaintiffs had the right, under 
the terms of the policy, as undoubtedly they had, to remove their books and 
Inventory from the safe to some secure place not exposed to a flre which 
might destroy the building in which they carried on business, surely it was 
never contemplated that they should lose the beneflt of the policies if, in 
so removlng their books and inventory, they were lost or destroyed, they 
using such care on the occasion as a prudent man, acting in good faith, 
would exercise. A literal interprétation of the contracts of Insurance might 
sustain a contrary view, but the law does not require such an interpreca- 
tion. In so holding, the court does not make for the parties a contract 
which they did not make for themselves. It only interprets the contract 
so as to do no violence to the words used and yet to meet the ends of jus- 
tice." 

The judgment is reversed. 



MONK V. CORNBLL STEAMBOAT CO. 

(Circuit Court of Appeals, Second Circuit. May 1.3, 1912.) 

No. 195. 

1. Shipping (§ 41*) — Charters — Construction — Démise of Vbbsei,. 

A charter of a coal boat, without motive power, for a year at $5 per 
day, which included a watchman or caretaker furnished by the owner, 
who, however, had nothing to do with the movements of the boat or its 
loading or discharging, was a démise of the boat by which the charterer 
became the owner pro hac vice. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 149-155 ; Dec. 
Dig. § 41.* 

Démise of vessel, see note to The Del Norte, 55 0. C. A. 225.] 

2. Shipping (§ 54*) — Injdey to Tow by Ioe— Liability or Tua. 

The time charterer of a coal boat, who was the owner pro hac vice, 
had urgent need of the coal with which the boat was loaded to keep its 
power plant at Bay Ridge in opération and directed respondent, a towing 

•For other casea see same topic & i ndmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Company, to tow the boat there from Hoboken where she was lying. al- 
thougb both parties knew there was serious danger to her from floating 
ice. Respondent objected, but flually iindertook the towage with two 
tugs. The passage was made, and the boat docked, but she soon after 
filied and sarik beeause of Injuries received from the ice. Held that, un- 
der the circumstances, respondent was only liable to the owner of the 
boat for négligence In the towing, and, no négligence being shown, the 
owner could not recover from it any part of the damage sustained. 

[Eîd. Note.— For other cases, see Shipping, Cent. Dig. §§ 21Ô-221; Dec. 
Dig. § 54.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Thomas Monk, Jr., as owner of the coal boat 
George T. Monk, against the Cornell Steamboat Company. Decree 
for libelant (175 Fed. 271), and respondent appeals. Reversed. 

Amos Van Etten, for appellant. 

Carpenter & Park (Samuel Park, of counsel), for appellee. 

Before I^ACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. February 9, 1908, the coal boat George 
T. Monk, having a square bow and stern with slightly rounded cor- 
ners, generally called a box, was lying at Hoboken laden with 735 
tons of coal destined for the power house of the New York Edison 
Company at Bay Ridge, and the respondent was under contract to 
tow her there. The Edison Company was charterer of the boat for 
one year from July 1, 1907, for the sum of $5 per day. The libelant 
maintained his boat, and kept a man aboard whom he paid, but the 
Edison Company loaded and unloaded her, and had entire control 
of her movements, and paid for ail towage. The boat had lain wait- 
ing at Hoboken for two days on account of ice in the river which' 
had been blown by the wind over to the Bay Ridge side of the upper 
bay. The coal being absolutely necessary for its power plant, which 
would hâve had to shut down without it, the Edison Company in- 
sisted upon the respondent's towing her to destination. The respond- 
ent's despatcher said the ice ^yas bad, that he did not want to tow 
in it, and that more than one tug would be required, to which the su- 
perintendent of the Edison Company replied that he must hâve the 
coal even if it took six tugs to take the boat to destination. 

Accordingly the respondent's tugs Bavier and Williams took the 
boat in tow. When they arrived opposite the Edison Company's 
power plant, they found that the broken ice had frozen solid for a 
quarter of a mile or more from shore into the Bay. Thereupon the 
Bavier, leaving the boat in charge of the WiUiams, broke up a chan- 
nel through the ice as she went in, and widened it as she came eut. 
Then she started ahead with short hawsers to each corner of the 
boat, the Williams following astern with a line to the boat's stern, 
so as to be ready to reverse her engines if the Bavier fetched up in 
the ice, and prevent the boat from running upon her. The boat was 
taken in this way apparently in safety to her pier, but shortly after 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sank as the resuit of water entering through holes made at each 
corner of her bow by the ice. 

The spécifie charge of négligence in the libel was that the Bavier, 
by lengthening her port hawser, had caused the boat to sheer to port 
so as to damage her port bow against the ice. We cannot see how 
the shortening of the port hawser would cause the boat to sheer to 
port. At ail events, the district judge rightly held that this charge 
was not made out, and it is abandoned by the libelant. 

The négligence relied upon is that the Bavier did not break up a 
wide enough channel. The district judge found that the channel 
was wide enough, but that the bow of the boat, being seven feet 
wider than the tug, was bound to corne in contact with the broken 
ice necessarily remaining in it as she followed the tug. He thought 
the casé covered by the .Phœnix (D. C.) 143 Fed. 350, where the 
boat towed was only allowed half damages because her master ac- 
quiesced in being towed through the ice, but he also thought the 
libelant entitled to recover in full, because the request to tow on this 
occasion came not from the libelant (the owner), but from the char- 
terer. 

Another ground of négligence relied upon is that both tugs should 
hâve towed ahead, side by side, and so better protected the bow of 
the boat from contact with the ice. The master of the Bavier said 
that this would not hâve been safe, because, if they had fetched up 
in the ice, the boat would hâve run upon them and done them injury. 
This was a matter of judgment, and we cannot say that the judg- 
ment exercised by the master was wrong. 

[1] We think the real question in the case is whether the Edison 
Company was owner pro hac vice and its orders to the respondent 
as to the navigation of the boat the same as if given by the owner. 
That very learned and experienced admiralty judge, Addison Brown, 
held that time charters of boats without motive power, even though 
in charge of a care keeper for the owner make the charterer owner 
pro hac vice. The Daniel Burns (D. C.) 52 Fed. 159: 

"But upoa the proof as to the hiring of fhe hoat, I do not think the facts 
show that either the Burns' or her owner was liable for a mère deficlency of 
grain found on unloading. There was no charter of the boat in the ordiuary 
sensé. The hoat was merely hired by the libelant, in accordance with a very 
common praetice, for an indeflnite time, at the rate of .$2 a day, for use by 
libelant in storlng or carrying its grain about the harbor ; that price to be 
pald for each day that any cargo was aboard. The boat, so far as respects 
loading and unloading, her navigation, and the delivery of cargo, was to be 
subject whoUy to the orders and eontrol of the libelant. The priée of $2 per 
day included a man, who was called a captain, who stayed upon the boat, 
and whose business it was to attend to her and keep her pumi>ed out as nec- 
essary. But this man had nothing to do with the loading, trlmming, or un- 
loading of the cargo, nor with the navigation of the boat ; and the canal boat 
had no motive power of her own. Whatever navigation there was, was to be 
done excluslvely by the libelant. When any cargo was to be delivered, the 
libelant would cause It to be towed ; and the cargo, or so much of it as might 
be sold, would be transported by the libelant to the place where the buyer 
wished to remove it. * * * The boat was In légal effect delivered to the 
libelant. The libelant, in pnttlng its grain on the boat, did not part with the 
possession of the grain, nor deliver it to the boat owner. Ou the contrary. 
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the boat was delivered to the Ubelant, and was legally In Its possession, cus- 
tody, and control. The Ubelant was owner pro hac vice." 

[2] We are content to follow this. The effect of the charter was 
to give the charterer entire control of the movements and navi- 
gation of the boat and the fact that the owner paid the man in 
charge, who was only a watchman and caretaker, is not sufficient 
to prevent the charter from being a démise of the boat. 

The question then is: What effect should be given to the orders 
of the charterer, the Edison Company? If a tug tows a boat in her 
charge through dangerous ice without any consultation with her 
master or owner, the tug and owners will be solely responsible for 
damage to the boat. The Rambler (D. C.) 66 Fed. 355. If in such 
case the tug tow the boat with the consent of her master or owner, 
the tug and owners will be only liable for half the damages the boat 
may sustain. The Phœnix (D. C.) 143 Fed. 350. If in such case 
the master or owner of the boat towed agrées to take the risk of 
towing in the ice, the tug and owners will not be liable for towage 
in ice, but only for négligence in so towing. The Packer (D. C.) 
28 Fed. 156. 

When the boat towed assumes ail the risks of towing, it assumes 
the risk of the tug's négligence, as we hâve held in The Oceanica, 
170 Fed. 893, 96 C. C. A. 69, because, the tug not being an insurer 
or common carrier, want of ordinary care and prudence is ail the tug 
and owners are responsible for. There is nothing else for the con- 
tract assuming ail risks to operate on. Of course, if at the outset 
of a voyage the master or owner of a boat to be towed agrées to 
take a particular risk, as of towing through ice or of starting in the 
face of an impending storm or in fog, that contract would hâve 
something to operate on, without assuming the risk of the tug's nég- 
ligence in doing the towing. Such was the case of the Packer, supra. 

As the respondent unwillingly and only upon the insistence of the 
owner pro hac vice undertook the towing through ice known to be 
dangerous, we think it would only be liable for any négligence in 
the towing. There was no négligence. The accident happened, as 
the district judge found, because it was dangerous to tow this boat 
through the ice then prevailing, even though due care were exercised. 
The libel should hâve been dismissed, 

Decree reversed, with costs. 



MARQUSEE v. HARTFORD FIRE INS. CO. f 
(Circuit Court of Appeals, Second Circuit. July 10, 1912.) 
No. 232. 

1. InSUBANCE (I 112*) — CONTEACT WITU UNAUTHOBIZED AGENT OF PBOPKBTT 

OwNEB— Ratification Atteb L.oss. 

A contract of insurance, made by one assuming witliout authority to 
act as agent for the owner of tbe property insured, may be ratified by 
sucti owner at any time before tbe insurer bas withdrawn, even after 

■^For otlier cases seo eame topic & i NUMBEn In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
t For opinion on rebearing, see 198 Fed. 1023. 
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the propei'ty bas been destroyed by fire and he bas knowledge o£ such 
faet. 

[Ed. Note.— For otber cases, see Insurance, Cent. Dig. § 134; Dec. 
Dig. § 112.*] 

2. Corporations (§ 406*) — Powers of Officers — Président. 

The président of a corporation, wliose by-laws provide that "ail con- 
tracts or obligations of any kliid whlch may be entei'ed into shall be 
made by the board of dlrectors," has uo power to contract for insurance 
in bebalf of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1611-1614; 
Dec. Dig. § 406.*] 

Lacombe, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by JuHus Marqusee against the Hartford Fire Insur- 
ance Company. Judgment for défendant, and plaintifï brings error. 
Reversedl. 

Fried & Czaki (Frederick M. Czaki, of counsel), for plaintiflf in er- 
ror. 

Ivins, Mason, Wolfï & Hoguet (T. A. Hammond, Herbert D. Ma- 
son, Randolph W. Childs, and Robert L- Hoguet, of counsel), for de- 
fendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. March 16, 1909, one Mcintosh telephoned 
from his country place to Wilson, the agent of the Hartford Fire In- 
surance Company (the défendant) at Quincy, Fia., asking him to cover 
the stock of tobacco belonging to Kline Bros. & Co. (plaintifï's as- 
signor) at that place with insurance against fire for one year from 
March 16, 1909, for the sum of $3,500. On the same day Wilson 
wrote the policy in suit for the défendant and took it to the ware- 
house of Kline Bros. & Co. with the intention of delivering it to Me* 
Intosh, and, not finding him, left the policy there for him. March 
19th the property was totally destroyed by fire. Within a week there- 
after Mcintosh tendered to the defendant's agent the premium, which 
the latter refused to take ; but the défendant did not deny liability un- 
til April 30, 1909, when it wrote: 

"Messrs. Kline Bros. & Company, Qiilncy, Fia. — Gentlemen : This is to 
notify you that the paper which you hold, purporting to be a policy of in- 
surance against loss by flre, dated March 16, 1000, No. 985, we hâve just 
learned after diligent inquiry is not and never was a contract of this Com- 
pany. In the event that it shall appear we are nùstaken either as to the 
l'act or the law upon which this conclusion is based, we further notify you 
that this Company hereby specifically dénies liability under such policy. 
"Yours very truly, Hartford Fire Ins. Co. 

"Egleston & Prescott, General Agents." 

The statement that the policy delivered "is not and never was a 
contract of this coinpany" is founded upon the proposition that Mc- 
intosh had no authoriiy to represent Kline Bros. & Co. when he 
ordered the insurance. A great deal of évidence on this subject pro 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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and con was offered at the trial. Mcintosh was a stockholder, had 
been président, and was at the time he ordered the insurance in pos- 
session of the warehouse and claiminç to act as président. The cir- 
cumstance that the premium had not been paid is immaterial, because 
the delivery of the policy before receiving it amounted to a giving of 
crédit. Stewart v. Insurance Co., 155 N. Y. 269, 49 N. E. 876, 42 
L. R. A. 147. 

The trial judge directed a verdict for the défendant, apparently upon 
two grounds, which he hadi passed upon in a previous action arising 
out of the same fire (Kline Bros. & Co. v. Royal Ins. Co. [C. C] 192 
Fed. 378) viz. : First, that Mcintosh had no authority to make the 
contract for Kline Bros. & Co. ; and, second, that they could not rat- 
ify it after the fire had occurred. 

[1] No one disputes the gênerai principle that one may ratify an 
linauthorized contract made on his behalf and that the effect is the 
same as if he had himself originally made the contract. It is ex- 
pressedl in the Latin maxim: "Omnis ratihabitio retrotrahitur et man- 
dato equiparatur." The very idea of ratification implies that one par- 
ty has an option to ratify or not, and that he has this advantage over 
the other party, to wit: That he may hold the other party whether 
the other party wish it or not, whereas the other party cannot hold 
him if he is not willing to be held. The English cases go so far as 
to hold that one may ratify even after the other party has withdrawn 
from the contract. Boulton Partners v. Lambert, 41 Chan. Div. 295 ; 
In re Tiedeman, [1889] 2 Q. B. D. 66; In re Portuguese Consoli- 
dated Copper Mines, Ltd., [1890] 62 L. T. R., 88. 

It is not surprising that the trial judge refusedi to follow thèse cases, 
and it is not necessary for us to go so far in holding that the judg- 
ment below is erroneous. Before ratification an unauthorized contract 
is not binding, because it is not mutual. The party discovering the 
lack of authority may therefore withdraw. When he has done so 
there is nothing to ratify. What shocks us at first blush is that one 
may ratify an unauthorized contract after he knows that it is to his 
own advantage to do so, and so bind the other party to his apparent 
disadvantage. Further reflection, however, causes this apparent un- 
f airness to disappear. The other party, having agreed to be bound by 
this contract and not having withdrawn from it, has no ground to 
complain if compelled to perform; the original lack of authority hav- 
ing been cured. 

The latest English case cited fully sustained the view of the court 
below. Grover v. Mathews, [1910] 2 K. E. 401. In it the plaintififs 
had a policy of the défendant on their factory for £1,000 for 12 
months from March 26, 1908. It had been efifectedi through their 
broker, Brows, by another broker, Dott, representing the défendant. 
March 4, 1909, Brows wrote to Dott asking that the policy be renewed. 
March 5th Dott sent a binder renewing it. March 27th the factory 
was destroyed by fire, and on that date two directors of the plaintiff 
company sent the premium to Dott, who declined to accept it. The 
<juestion was whether, assuming that a valid contract for fire insurance 
hadi been made through Brows with the défendant by Dott on behalf 
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of the plaintiff, but without their authority, the plaintiffs could ratify 
it after the loss occurred. Hamilton, J., held that they could not. We 
cannot approve this conclusion. 

Cases arising eut of policies taken out by carriers or bailees and 
maritime policies for the benefit of whom it may concern throw no 
light on the question under considération, because in them the insurer 
must be held to hâve insured any person whose interest the insured 
intended to cover. 

[2] We agrée with the court below that the plaintif! failed to prove 
that Mcintosh was authorized to contract for Kline Bros. & Co. If 
they had been sued for the premium on the policy, they could hâve 
successfully defended, unless the company proved ratification. But 
as in this case their assignée is claiming on the policy, proof of rati- 
fication lay upon him. It is true that the record does not show ex- 
pressly whether Kline Bros. & Co. ratified the contract before April 
30th, M^hen the défendant withdrew from it, although it may be in- 
ferred from the defendant's letter of that date, the pleadings, the con- 
duct of the parties, and the course of the trial that they had made 
claim on the policy before it. Hov^rever, as the case was decided, 
so far as this question is concerned, on the ground that they could 
not ratify after the fire, we think there ought to be a new trial, at 
which the plaintiff will bave an opportunity of showing, if he can, 
that they did ratify the contract before the défendant withdrew from it. 

The judgment is reversed. 

lyACOMBE, Circuit Judge (dissenting). I am unable to concur with 
the majority of the court. It seems too clear for discussion that Mc- 
intosh, the old président of the company, had no authority — express, 
implied, or to be inferred — to make a contract of Insurance binding 
on Kline Bros. & Co. He certainly had no such express power con- 
ferred upon him as président. The powers of the président as defined 
by the articles of incorporation were merely to préside at ail meet- 
ings ; to hâve supervision of the afïairs of the company under the 
direction of the board of directors ; to sign or countersign ail certifi- 
cates, contracts, and other instruments of the company, as authorized 
by the board of directors; and to make reports. When this strictly 
limited délégation of authority is compared with the paragraph in the 
fourth article, quoted infra, it is manifest that the corporation was 
scrupulously careful not to give the président the power to effect con- 
tracts of Insurance which should be binding on it. That paragraph 
reads as follows : 

"AU purchases and sales of any kind by the company and ail contracts or 
oMlgations of any kind which may be entered into shall 6e made iy the board 
of directors, who, acting jointlj', shall hâve the entire control and manage- 
ment of the alïairs of the company, the receipt and disposai of its assets 
and the payment of its obligations, and thè incurring of any liabilitles for 
the company." 

Nor does the record disclose any délégation to Mcintosh, by the 
board of directors, of authority to make this or any other binding con- 
tract. At a meeting of the incorporators held December 16, 1908, Mc- 
intosh, Rogers, and E. A. Kline were elected the board of directors. 
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Subsequently on the same day the board elected Mcintosh président, 
Kline vice président, and Rogers secretary and treasurer, "to hold 
office until the first regular élection of officers under the by-laws of 
the Company and until their successors are chosen." At that same 
meeting the board passed a resolution providing that Mcintosh as 
président, for a periodl of four months from the date of the resolution, 
be paid a salary of $62.50 per month, for acting as président of the 
Company and giving his time and services towards the préservation of 
the assets of the company and their disposition, under the direction 
and control of the board of directors. This resolution reserved to 
the board their power to make contracta. The président could enter 
into any spécifie contract only when directed to do so by the board. 
The record is barren of any évidence tending to show that prior to 
the attempted making of the contract in suit he had undertaken to 
bind the company by making any contract which they had accepted. 
There is not a scintilla of proof on which plaintifï could ask a jury 
to infer that Mcintosh was being held out to the world as a person 
authorized to make contracts bénéficiai to the company. 

As to ratification I am in entire accord with Judige Hand's discus- 
sion of the question, and as to his conclusion that until after the fire 
"défendant had no knowledge that Mcintosh had not bound the plain- 
tift's assignor to pay the premium and that its own undertaking had, 
therefore, been without considération from the outset." I cannot 
reach the conclusion that there is no unfairness in the application of 
the doctrine of ratification to the case at bar. It seems to be an élé- 
ment of that dbctrine that the party sought to be bound by the rati- 
fication of a contract, until then void because of lack of mutuality, 
should hâve a fair and equal opportunity to withdraw at any time 
before ratification. It certainly is a very harsh rule which would al- 
low Kline Bros. & Co. to hold this policy, it may be for weeks, with- 
out ratification, able to défend against a suit for premium on the 
ground that it never made a contract, but with the privilège of con- 
summating the contract by ratification as soon as a fire might break 
out. It can only be sustained on the theory that until ratification ei- 
ther side has the right to withdraw; but the insurance company's 
"right to withdiraw" is a mère illusion, if it has no knowledge of the 
facts which would authorize it to exercise such right. The proposi- 
tion is peculiarly wicked in this case, because of what happened at 
the trial to defendant's so-called "second défense." The trial judge 
struck it out entirely at the very outset of the trial. He did so be- 
cause he understood that, by a prior décision of another judge upon 
a motion in référence to the pleadings, it had been held that the mat- 
ters set up in this part of the answer constituted no défense. The 
policy contained a provision that: 

"This entire policy sliall be void if tlie insnred lias concealed • * * 
any material tact or circumstance concerning this insurance or the subject- 
matter thereot." 

The answer set up that Mcintosh, when he applied for the policy, 
concealed the fact that there were internai dissensions within the com- 
pany. Thèse were not merely ordinary controversies between con- 
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flicting înterfests. They had reachedl such a stage tliat one party Ha<î 
secured an alternative mandamus to secure its possession of its prop- 
erty, books, and papers, and the leader of the other party had taken 
forcible possession of the personal property which was the subject of 
insurance at the point of a pistol. It is contended that thèse facts 
were material, that they had an important bearing upon the subject- 
matter, indicating the présence of what is called in insurance law a 
mord risk, of the existence of which good faith requiredi that an ap- 
plicant should advise the party with whom he seeks to efïect insur- 
ance. It would seem that thèse circumstances might reasonably induce 
the underwriter either to décline to issue a policy or to charge a pre- 
mium commensurate with the increased risk. 

Unadvised as to thèse circumstances and as to the further fact that 
Mcintosh's dealings with its agent had given it no right to exact pay- 
ment of a premium from Kline Bros. & Co., the insurance company, 
it seems to me, was misled as to its right to withdraw before ratifica- 
tion, and has good ground to complain of the application of the doc- 
trine of ratification. 



In re CONDON. 

(Circuit Court of Appeals, Second Circuit Aprll 8, 1912.) 

No. 196. 

BASKRUPTCT (§ 140*) PKOPEKTT— OWNERSHIP. 

s. havlng borrowed $11,000 from a bank and deposited certain mlning 
stock as collatéral, and the bankrupt desiring to purchase the stock for 
his son, procured a substitution of the son's note for that of S. to the 
order of the bank accompanied by the stock as collatéral, with authority 
to the bank to sell the stock in case of nonpaymeut of the note, payment 
of which the bankrupt guaranteed in wrftlng. Thereafter the bankrupt 
paid the note which was canceled by the bank as paid in full by the son, 
and the collatéral was returned to the bankrupt who put it In his safe 
in an envelope indorsed, "Property of" the son. Bankruptcy proceedings 
havlng been Instltuted, the temporary reeelver demanded the surrender 
of another certificate of an equal number of shares belonging to the bank- 
rupt, and thls certificate belng in the hands of another, the bankrupt de- 
livered the son's certificate, stating that he would thereafter obtaln his 
own and give it to his son. Ueld, that the title to the stock purchased 
from S. was in the son, and not in the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. DIg. %% 198, 199, 
219, 225 ; Dec. Dig. § 140.*] 

Pétition to Revise and Appeal from the District Court of the 
United States for the Southern District of New York. 

In the matter of bankruptcy proceedings against Martin J. Condon. 
On pétition of Martin J. Condon, Jr., to revise an order denying his 
application for a delivery of certain stock in the possession. of a re- 
ceiver as the property of the alleged bankrupt. Reversée. ' 

Henry G. K. Heath, for appellant. 

Hiram Barney and Tompkins Mcllvaine, for appellee. ■ 

Before COXE, WARD, and NOYES, Circuit Judges. 

*For other cases eee eame topic & % numbiib In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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WARD, Circuit Judge. This is a réclamation proceeding- by Martin 
J. Condon, Jr., for 40,000 shares of the capital stock of the San Cris- 
tobal Mining Company in the hands of the temporary receiver of 
the alleged bankrupt, Martin J. Condon, Sr. One Starbuck had bor- 
rowed $11,000 of the Third National Bank of Knoxville, Tenn., 
against his note to the bank for that amount, accompanied by certifi- 
cates for the stock in question in his name and by him indorsed in 
blank. 

Condon, Sr., testified that his son asked him to buy this stock for 
him, and he agreed to do so with the view of interesting his son in 
some business. The sale was accomplished in this way. Condon, Jr., 
in substitution for Starbuck's note, gave his own note, dated June 11, 
1908, for $11,000 to the order of the bank accompanied by the stock 
in question as collatéral, with authority to the bank to sell the same in 
case of nonpayment of the note. Condon, Sr., guaranteed the pay- 
ment of the note in writing upon the back of it. 

If the bank were out of the case and Condon, Sr., had given Star- 
buck $11,000 with the request that he, Starbuck, deliver the stock in 
question to Condon, Jr., there could be no pretense that Condon, Sr., 
ever owned the stock or did anything else than pay for it on account 
of his son, or if, instead of giving him $11,000 in cash, he had given 
him his son's note for $11,000 and guaranteed the payment of it, the 
resuit would hâve been the same. The factthat the stock was pledged 
to a bank, and in its possession, does not alter the real nature of 
the transaction. When the bank accepted Condon, Jr.'s, collatéral 
note in place of Starbuck's, with authority from Condon, Jr., to sell 
the collatéral in case of nonpayment of the note, Condon, Jr., must 
be taken to hâve been the owner of the stock. The delivery of the 
stock was from Starbuck to Condon, Jr., and not to Condon, Sr. This 
accords with the testimony of both father and son. 

October 25, 1909, Condon, Sr., paid the note, which was canceled 
by the bank as paid in full by Condon, Jr., and the collatéral returned 
to Condon, Sr., who put it in his safe in an envelope indorsed, "Prop- 
erty of Martin J. Condon, Jr." ; the son having no appropriate place 
in which to keep it. If Condon, Sr., as between himself and his son, 
paid the note by virtue of his guaranty, he would be subrogated to 
the rights of the bank, and could hold the collatéral to secure repay- 
ment from his son. But this is totally at variance with the proofs, 
which are to the effect that he paid the note for the purpose of pro- 
tecting his son's title. The fact that the bank returned the stock to 
Condon, Sr., and that he put it in his safe, can in no way affect the 
title which had previously vested in Condon, Jr. 

April 11, 1911, an involuntary pétition in bankruptcy having been 
filed against Condon, Sr., the temporary receiver called upon him to 
surrender another certificate of 40,000 shares of the San Cristobal 
Mining Company belonging to him. He said this certificate was in 
the hands of one Taylor, who was arranging for the sale of the prop- 
erty under an option, and that he would save the receiver trouble by 
giving him his son's stock in place of his own, and then get his own 
stock from Taylor and give it to his son. In point of fact, the re- 
198 F.— 31 



482 198 FEDERAL REPORTER 

ceiver subsequently obtained Condon, Sr.'s, stock from Taylor and re- 
fused to deliver the stock in question to Condon, Jr. 

The District Judge denied Condon, Jr.'s, pétition on the ground 
that the évidence showed a gift from the alleged bankrupt to his son, 
unexecuted for want of delivery. He assumed that Condon, Sr., was 
the owner of the stock. We think, on the contrary, that the facts 
show that Condon, Sr., never owned the stock at ail, although he gave 
his crédit to enable his son to get the stock. In this view of the case 
the authorities relied upon by the District Judge as to unexecuted 
gifts, Trow V. Shannon, 78 N. Y. 446, and Matter of Crawford, 113 
N. Y. 560, 21 N. E. 692, 5 L,. R. A. 71, hâve no application. The 
order is reversed with costs. 



THE TEXAS. 

THE GEORGE W. TRUITT. 

(Circuit Court of Appeals, Second Circuit. May 13, 1912.) 

Nos. 221, 222. 

1. Collision (§ 95*) — Steamer and Tua with Tow — Violation dp Crossing 

KULES. 

Tlie schooner Truitt, wtiile being towed stern first on the port side of 
tlie tug Hotïman from Jersey City to tlie Stapleton Anchorage, came into 
collision with the steaniship Texas, which was proceeding from the an- 
chorage up the Bay. They were on crosslng courses ; the tug and tow 
belng the burdened and the steamer the privileged vessel. It was hazy, 
but the vessels could see each other for at least flve minutes before the 
collision. The tug signaled twice with two whistles, and persisted ia her 
course, although she received no answer. The Texas ported, and con- 
tinued to port almost to the time of collision. Eeld, that the tug was 
in fault for persisting in her attempt to cross ahead of the steamer in 
violation of the rules, and that the Texas was in fault for not keeping 
her course and speed as required by the rules. 

[Ed. Note. — For other cases, see Collision, Cent. I>ig. |§ 200-202 ; Dec. 
Dig. § 95.* 

Collisions with or l)etween towing vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

2. Collision (§ 95*) — Négligence— Towing Vessel Stern Fibst. 

Towing a vessel stern flrst in New York Bay, while uuusual, is rot 
tinlawful, and does not render the tug liable for a collision, unless the 
other vessel was in fact misled as to her course. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. |§ 200-202 ; Dec. 
Dig. § 95.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by George W. Elzey as master of 
the schooner George W. Truitt, and the Atlantic Mutual Insurance 
Company, petitioners, against the steamship Texas, the Scandinavi- 
an-American Line, claimant, and the tug Maria Hofifman, Wïlbur C. 
Fisk, claimant, and cross-libel by the claimant of the steamship against 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the other vessels. Decree against the tug Hoiïman alone, and libelant 
and cross-libelant both appeal. Modifîed and affirmed. 
For opinion below, see 192 Fed. 233. 

Haigiit, Sanford & Smith (Edward R. Baird, Jr., and John W. 
Griffin, of counsel), for the schooner. 

Carter, Ledyard & Milburn (Walter F. Taylor, of counsel), for the 
cargo. 

Carpenter & Park (Samuel Park, of counsel), for the steam tug. 

Burlingham, Montgomery & Beecher (Charles C. Burlingham, of 
counsel), for the Texas. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. [1] January 14, 1911, the tug Maria Hoff- 
man took the schooner George W. Truitt laden with cernent at Com- 
munipaw in tow on her port bow for the purpose of towing her stern 
first to the anchorage grounds at Stapleton. At 12 :45 p. m. the steam- 
er Texas, then lying opposite Stapleton, weighed her anchor and pro- 
ceeded on her voyage to New York. At this time the tow and steamer 
were a nautical mile apart. The tide was ebb. At a point on the 
eastern side of the channel a little north and west of the Bay Ridge bell 
buoy 121/2, they came into collision at almost a right angle. The stem 
of the Texas struck the port bow of the Truitt, about 50 feet aft of 
her stem, and the Truitt, swinging around on the starboard side of the 
Texas twisted her stem to starboard. Immediately before the collision 
the tug Hoffman had thrown off her lines and backed away from the 
schooner. Otherwise she, instead of the schooner, would hâve been 
in collision. At the same time the Texas went fuU speed astern on 
her engines. 

There had been a light fog that morning, but there was not enough 
for some 10 minutes or so before the collision to be of any consé- 
quence. None of the vessels involved or in the neighborhood was 
blowing fog signais. We agrée with the district judge that objects 
could be seen for at least three-quarters of a mile. The combined 
speed of the steamer and tow was not over eight miles, so that there 
were at least five minutes in which to navigate in sight of each other. 
Indeed, the testimony on behalf of the steamer, read in connection 
with the entries in her engine room log, show that she saw the tug and 
tow more than five minutes before the collision. We also agrée with 
the district judge that the vessels were on crossing courses from the 
moment the Texas got f airly under way from her anchorage ; the tug 
and tow being the burdened and the steamer the privileged vessel. 
Those in charge of the navigation of the Texas ported and continued 
to port from the time they saw the tug and tow down to almost the 
moment of collision. This was a plain violation of the. steering 
rules. They explained it by saying they supposed the schooner was 
going up the Bay, or that the tug was backing to the westward and 
southward with the intention of bringing her bow down and then 
proceeding on a hawser. Therefore, thinking the situation absolutely 
safe, they ported, as they say, to go under her stern and turned their 
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atteiltîdn to some tugs which were towing the steamer Neidenfels on 
a hawser from, Bay Ridge toward Kill von Kull under whose stera 
they also intended to go. During this considérable period the tug and 
tow kept persistently on a course across the steamer's, although they 
say two signais which they gave of two whistles each were not an- 
swered by the steamer. 

[2] The district judge held the tug at fault for persisting in her 
intention to cross the steamer's bows. We concur with him in this. 
He also held her at fault for towing the schooner stern first and dis- 
charged the steamer on the ground that she was misled into supposing 
that the schooner was going away instead of approaching her course. 
In this conclusion we cannot agrée. Towing a vessel stern first, while 
unusual, except for some necessity which did not exist in this case, 
cannot be said to be unlawful. Such a proceeding may impose more 
than usual care on the tug and may excuse a vessel which is misled by 
the appearance into a sudden error. But surely no one could be heard 
to say that he had been led into error by such a circumstance in broadi 
daylight with abundant time for observation and water for naviga- 
tion. It is impossible that those in charge of the Texas could hâve 
been misled if they had watched the schooner with the tug at her port 
bow towing her down the Bay stern first at a speed of four knots an 
hour. If nothing else, the fact that the vessels could run for several 
minutes without material change of bearing would show the constantly 
increasing danger of collision. As they altered their course from N. E. 
by N. to E. by N. before the collision and then needed only 50 feet 
to the northward to go clear, it is plain there would hâve been no col- 
lision if they had held their couse and speed as required by law. 

The decree is modified and the court below directed to enter a de- 
cree for the owners of the George W. Truitt and her cargo against the 
claimants of the steamer Texas, and the owners of the tug Maria 
Hoffman to the agreed value of their interest in the said tug and their 
pending freight with interest and costs and dismissing the Scandina- 
vian-American Line against the schooner George W. Truitt, with 
costs. 



In re ABBLL. 

LACY V. CITIZENS' BANK. 

(Circuit Court of Appeals, Bighth Circuit. July 22, 1912.) 

No. 123. 

Bakkruptcy (§ 312*) — Pbioeity of Claims — Unrecorded Moetgage — ^Aban- 

DONMENT OF SeOI'EIIY. 

There is no gi'ouud for postponing the clalm of the holder of a chattel 
mortgage given by a bankrupt, which was for a time withtield from rec- 
ord, to the claims of other creditors who became such during that time, 
where he asserts no lien by virtue of the mortgage, but has proved as an 
Unsecured creditor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 496-500 ; 
Dec. Dig. § 312.*] 

•For other cases see same topic & § numbbk in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Pétition to Revise Orcler of District Court of the United States for 
the Eastern District of Missouri. 

In the matter of one Abell, bankrupt. ■ Pétition by Nat M. Lacy, 
trustée, to revise an order of the District Court. Dismissed. 

George W. Groves, for petitioner. 

Ben Eli Guthrie (Ben Frankhn and R. W. Barrow, on the brief), 
for respondent. 

Before SANBORN and HOOK, Circuit Judges, and WILLARD, 
District Judge. 

WILLARD, District Judge. A statement of the facts in this case 
is ail that is necessary to show that there is no merit in this pétition. 

In December, Abell, the bankrupt, executed and delivered to the 
respondent, the Citizens' Bank of Maçon, Mo., a note for $9,800 and 
a chattel mortgage to secure it. The mortgage covered the entire 
stock of merchandise then in Abell's store at flacon. There was an 
understanding between Abell and the officers of the bank that the 
mortgage should not be filed, and it was not filed until January 16, 
19n. On that day the bank attempted to take possession of the 
property. Abell was adjudicated a bankrupt, apparently on June 19, 
1911. When the pétition for the adjudication was filed does not 
appear. 

Prior to the first meeting of the creditors the bank voluntarily re- 
linquished ail claims it may hâve had under the mortgage, and volun- 
tarily turned the property named in the mortgage over to the trustée 
in bankruptcy. At the first meeting of the creditors it presented a 
claim, as an unsecured creditor, for $19,208.58, which claim was al- 
lowed. In this sum was included the note of $9,800 secured by the 
chattel mortgage. A dividend having been declared, Lacy, the trustée, 
filed a pétition, alleging that ail of the creditors who had proved claims 
became such creditors between the date of the mortgage and the date 
of its fiHng, and asked that the bank be barred from claiming any of 
the proceeds of the mortgaged goods until thèse creditors had been 
paid in full. This pétition was denied by the référée. His order was 
affirmed by the court, and Lacy, the trustée, has presented to this 
court this pétition to review. 

It is difficult to see how any support for the trustee's position can be 
found in the cases cited by his counsel. In re Bothe, 173 Fed. 597, 
97 C. C. A. 547; In re Wade (D. C.) 185 Fed. 664. 

The pétition to revise is dismissed. 



VOIGTMANN et al. y. SBELY et al. 
(Circuit Court ol" Appesils, Second Circuit. May 29, 1912.) 
No. 155. 
1. Patents (§ .328*) — Invention— Fikepkoof Window. 

ïhe Voigtiniuin patent, Xo. 600,18G, for a flreproof window, is void 
for laclv 01 patentable inveutioii, in view of the prior art. 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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2. CosTs (I 68*) — Half Costs— Gbounds. 

Where the prevailing party flagrantly vlolated the rules of évidence by 
requiring the examiner to copy into the record évidence vrhich was ol)- 
vlously incompétent and in other ways, he wiU not be allowed in full the 
costs to which he vvould otherwise be entitled. 

[Ed. Note.— For other cases, see Costs, Cent. Dlg. §§ 287-289; Dec. 
Dig. § 68.*] 

Appeal from the Circuit Court of the UnitedI States for the South- 
ern District of New York. 

Suit in equity by Frank Voigtmann and Silas H. Pomeroy against 
Frank Seely and another. Decree for défendants, and complainants 
appeal. Affirmed. 

Offield, Graves, Towle & Offield and Philip B. Adams (C. K. Of- 
field and A. H. Graves, of counsel), for appellants. 
John G. Elliott, for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. [1] This is an appeal from a decree of the 
Circuit (now District) Court dismissing the bill upon United States 
letters patent to the complainants No. 600,168, dated March 8, 1898, 
for a new and useful improvement in fireproof Windows. The 
claims relied on are: 

"5. In a fireproof vyindow, the hereln-described automatieally-closing sash, 
consisting of the combination of the fireproof casing A, the fireproof sash h, 
pivoted tfaerein, the destructible retainlng device 11, N, by vchlch said sash 
is held open ;, ail substantially as shown and described. 

"6. In a fireproof window, the herein-described automatieally-closing sash, 
consisting of the combination of the fireproof casing A, the fireproof sash L, 
pivoted therein, the retaining-chain M, having the fusible linli N therein ; ail 
substantially as shown and described. 

"7. In a fireproof window, the hereln-described automatieally-closing sash, 
consisting of the combination of the fireproof casing A, the fireproof sash L. 
pivoted therein at a pivot P abôve its middle, the retainlng-chain M, having 
the fusible llnli N therein at a point opposite the openlng; ail substantially 
as shown and described." 

The purpose of the invention was to retard fire from getting out of 
or into a building through windows open for ventilation. This is 
accomplished by inserting a fusible link in a chain or retaining device 
which holds a fireproof window, pivoted above its center, open. 
When the heat reaches it, the link melts and the window closes au- 
tomatically. Every élément composing the combination was old, and 
the novelty, if any, la}' in the use of the fusible link. But this had . 
been used as far back as 1890 in the Pabst Theater at Milwaukee, 
Wis., to open a pivoted skylight over the stage, and was also cov- 
ered by United. States letters patent, to Ashcroft, dated July 24, 
1888, for improvements in safety covers for elevator wells, hatch- 
ways, and other roof openings. Jt is true that the object in both 
thèse cases was exactly the opposite to the patent, viz., to let the 
flame and heat out of the building. But the éléments are the same, 
except that the skylight or cover is pivoted below, instead of above, 

•For other cases eee same topic & § ntJMBbk in Dec. & Am. Digs. 1907 to date, & RepT Indexa» 
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the center. We do not think it involved anything more than me- 
chanical skill to change the arrangement from one opening to one 
closing a window. The Circuit Court of Appeals for the Seventh 
Circuit, in Voigtmann v. Perkinson, 138 Fed. 56, 70 C. C. A. 482, 
and for the Eighth Circuit, in Voigtmann v. Weis-Ridge Cornice 
Co., 148 Fed. 848, 78 C. C. A. 538, hâve so held. Unless we felt 
that thèse adjudications were clearly wrong, it would be our duty eut 
of comity to follow them. 

[ 2 ] The défendant, against the ob j ection and protest of the complain- 
ant, required the examiner to copy into the record the dépositions of 
four witnesses actually being examined which had been taken in an- 
other suit by the complainants on the same patent against other de- 
fendants. Thèse dépositions were also referred to by the défendant 
in the examination and cross-examination of other witnesses. The 
défendant against the complainant's protest examined witnesses as 
to conversations with one Hayes, then deceased, in respect to an an- 
ticipating structure made by him and incorporated in the record let- 
ters from him to third persons on the same subject, Hayes had him- 
self been examined as a witness for défendants in a previous case 
and had not mentioned this anticipating structure at ail. Apart from 
the obvions incompetency of such évidence, we may say that, as he 
was a proHfic inventor of safety fire devices, it is difficult for us to 
believe that, when being examined as a witness against the complain- 
ant's invention, he should hâve forgotten that he had himself antici- 
pated it. The decree is affirmed with costs of this court, but with 
only half costs of the Circuit Court, to the défendants. 

NOYES, Circuit Judge. I conçu r in the conclusion reached by 
Judge WARD, because I think the case a doubtful one in which it is 
appropriate that this court should follow the décisions of the co- 
ordinate tribunals of the Seventh and Eighth circuits. Mast Foos 
& Company v. Stover Manufacturing Company, 177 U. S. 485, 488 
20 Sup. Ct. 708, 44 I.. Ed. 856. 



PERFORATED PLATE CO. et al. v. CONNOLLY et al. 
(District Court, S. D. New York. June 20, 1912.) 

Patents (§ 328*) — Validity and Infringement — Heat-Regulating Bevice. 

Evidence considered, and held to show priorlty of invention in favor 
of ttie Elliott & Stanton patent, No. 883,183, for a device for regulating 
the beat applled to cooking utensils, over tliat of the Crulclîshank patent, 
No. 864,518, for the same invention. The Elliott & Stanton patent also 
Jield valid and Infringed. 

•For other cases see same topic & S numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indezei 
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^ In Eqùîty. ' Suit by the Perfofated Plate Company and the New 
England Enattt€ling Company, Incotporated, against James F. Con- 
nolly, domg» biusiriess as J. F. Connolfy & Co., and the J. F. Connolly 
Manufacturing 'Company. On final liearing. Decree for complain- 
antsl ' ■ ' . 

Kenyan & Kenyon (Robert N. Kenyon, Richard Eyre, and Gorham 
Crosby, df counsel), for complainants. 
Charles McC. Chapman, for défendants. 

HOLT, District Judge. This is a suit to restrain the alleged in- 
fringement by the défendants of a patent, No. 883,183, issued to El- 
liott & Stanton on March 31, 190S, for a device for regulating the 
héat appliêd to cooking utensils. The défendants own a patent, No. 
864,518, issued to Cruickshank August 27, 1907. The Cruickshank 
patent, having been issued earlier than the Elliott & Stanton patent, 
presumably has priority; but the complainants claim that the inven- 
tion .described in the Elliott & Stanton patent was made earlier than 
the invention described in the Cruickshank patent. In my opinion, 
that is the sole question in the case. 

I think that none of the prior patents cited show anticipation, that 
the défense that the apparatus manufactured under the Elliott & 
Stanton patent was in public use more than two years before the 
application for the Elliott & Stanton patent is not sustained, and that 
the claim that the Elliott & Stanton patent is invalid as a mère ag- 
gregation is untenable. The device manufactured and sold by the 
défendants, in my opinion, is substantially the same as that shown in 
the complainants' patent. The simple fact is that the invention shown 
in the Elliott & Stanton patent and in the Cruickshank patent is iden- 
tical, and, when it is determined which patent is entitled to priority 
over the other, it results that an article manufactured under the other 
infringes. 

The application for the Cruickshank patent was filed in the Patent 
Office on August 25, 1906. The application for the Elliott & Stanton 
patent was filed March 26, 1907. The Cruickshank patent was issued 
August 27, 1907, and the Elliott & Stanton patent was issued March 
31, 1908. The Elliott & Stanton application, therefore, was made 
after the Cruickshank application, but before the Cruickshank issue. 
In the ordinary course of business in the Patent Office, an interfér- 
ence would hâve been declared ; but, the invention being of an an- 
omalous character, the Elliott & Stanton application was assigned to 
"Class 53, Domestic Cooking Vessels, Boilers, Domestic," and the 
Cruickshank application was assigned to "Class 233, Heating and 
Cooking Stoves, Liquid, Gaseous Fuel, Stoves, Cooking, Eids and 
Tops." The resuit was that the examiner in the Patent Office who 
was examining each application had no knowledge of the pendency of 
the other, and) the two patents were issued without any interférence 
being declared. 

The complainants claim, however, that the invention embodied in 
the Elliott & Stanton patent was made earlier than the Cruickshank 
patent. They hâve introduced. a large amount of évidence, which 
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satisfies me that Elliott & Stanton, late jn 1904, or early in 1905, 
conceived the idea of the device in suit, constructed a device in ac- 
cordance with it, and continued experimenting with it in Elliott's 
store in Saugerties until about the spring of 1906, when they manu- 
factured several of the devices, which were put in practical use 
that summer. The earhest date of which there is any record proof 
of the Cruickshank invention is June 1, 1906, when the British ap- 
pHcation for a patent was iîled. Cruickshank asserts that he made 
the invention in 1889, 17 years before, while working in a mine near 
San Francisco. He testifies, in substance, that he originally took the 
covers of two tin cans, inserted one into the other, so as to fasten 
them together, made holes in the upper and lower sides, and used the 
apparatus for cooking. He claims that he cooked mush with it, but 
that it cooked very slowly, and that he ultimately abandoned its use 
for that purpose, and used it only to heat milk. He claims that he 
lived alone and did his own cooking, and that no one in CaHfornia saw 
the device. He returned to England in 1892. He claims he took with 
him one of his devices, and used it abroad for heating milk, but never 
showed it to any one. In 1901 or 1902, he had one, and in 1905 a 
second one, made in France by Mr. Baloche, locksmith and ironworker, 
Ru-Breda. He left Paris in 1905, and went back to London, and in 
June, 1906, he had two made in London, one of whch was sent to an 
American patent solicitor for the purpose of drawing the papers for 
an application for a United States patent, and the other was given to 
Mr. Tainter, who brought it to America. 

As the évidence satisfies me that Elliott & Stanton made the in- 
vention as early as the end of 1904, or the beginning of 1905, the 
proof of the manufacture of the device by Cruickshank in London 
in 1906,_ and of any subséquent acts in référence to the patent, is 
immaterial on the question of priority of invention. The question is 
whether Cruickshank actually made the invention and reducedi it to 
form before the device was manufactured in London. He himself 
testifies that he made the original devices himself and intentionally 
prevented any one f rom seeing them, and that no one ever did see them 
until the spécimens were made in Paris by Baloche, the first in 1901 
or 1902, and the second in 1905. It seems strange that a man should 
hâve been using a cooking utensil frequently in his room for years, 
and that he cannot produce any one to corroborate his testimony who 
was about the place. 

Assuming that he intentionally concealed it from everybody, we hâve 
a case of a rival patentée undertaking to prove priority of invention by 
his own évidence, without the slightest corroboràtion. But when we 
come to the date of the manufacture by Baloche in 1901 or 1902, then 
Cruickshank's évidence, if true, could probably be corroborated Why 
is not Baloche, or any of his workmen, produced? Or, if they hâve 
disappeared, why is no évidence given of any efforts to find them? 
If trustworthy évidence were given of the manufacture of the pat- 
ented device by Baloche in Paris in 1901 or 1902, that would be the 
end of the case. The only witness who attempts to corroborate Cruick- 
shank is Tainter. Tainter says that Cruickshank applied to him in 
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the spring of 1906 for financial assistance in getting out the patents, 
and thai a year or a year and a half previous to that he first knew 
of the device and saw Cruickshank using it in London. But Cruick- 
shank says that Tainter was in error in his dates, that Tainter did 
Ilot leave England for America until February, 1907, that he (Cruick- 
shank) did not arrive in Londbn froni Paris until September, 1905 
àrid that Tainter first saw him using the device on an oil stove in 
i906. Thèse dates given by Cruickshank are strongly corroborated 
by written entries and memoranda, and I hâve no doubt are entire- 
ly correct. This évidence of Cruickshank is certainly very candid 
and honest, andJ I may say that, while the story which he tells is 
qùite extraordinary and on its face improbable, the reading of Cruick- 
shank's testimony has not impressed me unfavorably. 

At the same time, ail the évidence of Cruickshank to the effect that 
îïe înyfented the device in 1889, of that he used it prior to the time that 
thé prôof satisfies me thàt EHiott & Stanton inventedi it, is absolutely 
uncort-oborated, and, in niy opinion, the absence of corroboration, par- 
"ticularly frorri Baloche or his men, and the absence of proof of any 
attempt to obtain their évidence, makes it impossible to détermine on 
Cruickshank's testimony alone that he made the invention earlier than 
Elliott & Stanton.. It would be a dangerous précèdent to establish that 
a patent can be ihvalidated by a claim of prior invention based on the 
entirely' iïncorroborated évidence of a rival patentée;. Moreover, if 
Cruickàhânk's testimony' 'Were fully accepted, in my opinion, the cor- 
rect conclusion to draw from it would be that whatever invention he 
originally made, in 1889, was abandoned by him until he concluded 
to try to revive it and obtain a patent for it many yeârs later. 

The coniplainant is entitled to a decree as demandée in the bill. 



SWINDELL et al. V. HAGAN. 

(District Court, W: D. Pennsylvania. August 27, 1912.) 

..-.'. ""No. 84. 

Patents (§ 328*) — ^Validitï and Infbingement — Annealing Fuenace. 

The Swindell pateut, No. 624,401, for an annealiiig furnace, in whkh 
gàs is uséd as the fuel, Was not ânticipatèd, and diseloses patentable in- 
vention; also hcM infringed. 

, . In Equiiy. Suit by Edward tî. Swindell and Bessie Swindell, as 
executors of William Swindell, deceased, and John C^ Swindell, against 
^George J. Hagan. On final hearing. Decree for complainants. 

Bakewell & Byrnes, of Pittsburgh,.Pa., for complainants. 
Harry Easton, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. This is a patent case, now before the court 
■on final hearing upon bill, answer, replication, and proof s. The plain- 
tifïs, having title, charge infringement of letters patent of the United 

•F6r other cases see same topic & § numbee ià Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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States No. 624,401, issued May 2, 1899, to William Swindell and 
John C. Swindell for an annealing furnace. The biU is in the usual 
form and prays the customary relief. While there are no unusual dé- 
fenses, there is an unusual number of références to alleged disclosures 
in the prier art, there being cited 104 United States patents, 2 French 
patents, 6 British patents, 7 specified prier publications, and 19 spec- 
ified prier installations and uses. Of ail tliese références, not more 
than 13 were used in the argument and brief in behalf of défendant. 
The inclusion by the pleader of références, unless they are thought 
to be material to the issues, is not to be commended. It adds more 
weight to the burden of htigation, but rarely gives increased weight 
to the défense. 

Under the authority of the plaintifïs, a partnership with the firm 
name of William Swindell & Bros, has been constructing and installing 
annealing furnaces as described and covered in the patent from the 
year 1898 to date. Such installations are found in the states of New 
York, New Jersey, Pennsylvania, Ohio, Indiana, and Illinois, and at 
the time the testimony was taken numbered 138 in ail. The défendant 
is also engaged in building annealing furnaces, and has been in business 
for himself since 1909. Since that date, at least, he has built some 
annealing furnaces which plaintiffs charge are infringements of the 
patent. His testimony is not clear as to the time when his présent 
form of annealing furnace was first used. He thinks that Mr. Erick- 
son, by whom he was employed, first erected such annealing furnaces 
as early as 1900. His description of the Erickson construction does 
not clearly bear him eut. He failed to produce, or account for the 
nonproduction of, Mr. Erickson, who was living, as a witness. It may 
therefore fairly be presumed that Mr. Erickson's testimony would not 
be favorable to the défendant. From ail the évidence it is clear that 
the Swindell annealing furnace for a period of 10 years was thé gen- 
erally accepted annealing furnace under conditions which afferded the 
use of natural or artificial gas. 

The utility of plaintiffs' annealing furnace and the presumption of 
its novelty are better realized when considération is given to the facts 
that anneaHng furnaces are built for the treatment by intense beat of 
tons of material at a time, that the weight of such material requîtes 
strong and expensive construction, and that for such reasons the 
users are comparatively few. It is not necessary to make extended 
référence to the spécification forming part of the patent. It is stated 
therein : 

"Our Invention relates more particularly to furnaces of the class deslgned 
to receive and impart beat to annealing boxes containlng sheets, plates, or 
other articles which are to be annealed ; and its objeet is to provide a fur- 
nace of such class in which a unlform degree of beat may be imparted to the 
annealing boxes and an economical consumption of gaseous fuel be attalned." 

The patentées specify such corrélation between the air-supply and 
waste-flues and the floor of the annealing furnace that the air is greatly 
heated before the moment of combustion and the beat of the waste 
gases utilized before their escape. 
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The défendant is charged with the infringement of the first two 
daims of the patent, which are as follows : 

"1. In a furnace, the combination of a combustion-chamber, a gas-supply 
flue extending longitudinally below the floor thereof, a plurality of gas- 
siipply passages leading from the gas-supply fine into the combnstion-chaïu- 
ber, an air-supply flue extending longitudinally below and In contact with the 
floor of tlie combustion-chamber so as to be heated thereby, a plurality of 
air-supply passages leading from the air-supply flue into the combustion- 
chamber, and a waste-flue leading out of and extending below the floor of the 
combustion-chamber and adjoining the air-supply flue. 

"2. In a furnace, the combination of a combustion-chamber, a gas-supply 
flue extending longitudinally below the floor thereof whereby it is heated, a 
plurality of gas-supply passages leading from 'the gas-supply flue into the 
combustion-chamber, a M'aste-flue leading out of and extending below the 
floor of the combustion-chamber, air-supply flues extending longitudinally be- 
low a:ndii,H contact with the floor of the combustion-chamber whereby they 
are heated, and adjoining opposite sides of the waste-flue whereby they are 
further heated, and a plurality of air-supply passages leading from the air- 
supply flues into the combustion-chamber." 

Analysis of daim 1 shows the following éléments: 

(a) A eOijibustion-chamber. 

(b) A gas-supply flue extending longitudinally below the floor thereof. 

(c) A plurality of gas-supply passages leading from the gas-supply flue into 
the combustion-chamber. 

(d) An air-supply flue extending longitudinally below and in contact with 
the floor of the combustion-Chamber so as to be heated thereby. 

(e) A plurality of air-supply passages leading from the air-supply flue into 
the combustion-chamber, and 

(f) A waste-flue leading out of and extending below the floor of the com- 
bustion-chamber and adjoining the air-supply flue. 

The same éléments are found in daim 2, with slight variations in 
élément (d), which spécifies : 

"Air-siipply flues * • * adjoining opposite sides of the waste-flue 
icl)^reby-thcy are further fiefited." 

Claim 2 covers the annealing furnace of daim 1, but in a double 
symmetrical form, and spécifies the heating of the air by the waste- 
flues as rwell as by the floor of the furnace. 

Some of thèse éléments are old in the art, as, for instance, the 
combustion-chamber, without which no furnace of any kind can be 
conceived. The patentées were not the first to place the waste-flue 
or the fuel-supply flue beneath the floor of a furnace. They were 
the first to 'make the particular arrangement of the flues specified in 
their patent. Above ail, so far as appears in this case, they were the 
first to embody ail the éléments of the daims in an annealing furnace. 
, jphe arg-ument on behalf of the défendant, that the daims are 
drawn to cover a furnace generally, and not an annealing furnace, 
and that the prior art with respect to furnaces generally should cause 
the patent to tècelve the most narrow construction, is not to be sus- 
tained, in yiew of the facts that the patent was granted for an an- 
nealing furnace, and contains the spécification of "a certain new and 
uséful imprbvement in annealing furnaces" only. The patent relates 
to the particular art ôf annealing furnaces. It would not be of value 
to consider further and in détail the références by the défendant. 
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Almost ail of them relate to a différent art. None of tliem vdisclose 
the structure of the patent in suit. The validity of the patent must 
be sustained. 

Little is to be said on the question of infringement. The furnace 
of the défendant has ail the éléments of the claims in controversy. 
This is apparent from the models of the différent furnaces introduced 
in évidence by the défendant. The various flues are arranged in al- 
most the same way, and bear the same relation to each other in con- 
struction and opération. The omission by défendant of certain trans- 
verse connections found in the air-flues of the patent is noted, but 
not material. The gas-supply passages and the air-supply passages 
from the respective flues are the same in each construction, except that 
they are shorter in defendant's and do not rise as high at the sides of 
the combustion-chamber. This shortening of such passages permits the 
air and gas, to mix at a lower élévation than in the structure of the 
patent, but such mixture is carried to the proper height on each side 
in a longitudinal air and gas passage extending the full lengtli of the 
furnace, with the same width as that of the several passages of which 
it is a composite extension. The différences are so slight that they 
do not aid the défendant. Nor is défendant helped by the testimony 
on his behalf to the effect that the air-supply flues are not necessary 
to the opération of his furnace. The existence of such flues négatives 
the effect of that testimony, which in other respects is very unsatis- 
factory, especially as it does not appear that opportunity was afforded 
the plaintiffs to see one of defendant's furnaces in opération with the 
air-flues closed. The air-flues being in the defendant's furnaces jus- 
tify complainants' fear of infringement, because, if for no other rea- 
son, défendant by his answer has justified his right to their use. 

The court finds the issue as to infringement in favor of the com- 
plainants. An injunction will issue as prayed for. 

Let a decree be drawn in accordance with this opinion. 



PANOULIAS et al. y. NATIONAL EQUIPMENT CO. 

(District Court, S. D. New York. June 3, 1912.) 

Patents (§§ 262, 280*) — Judgment (§ 5!>2*) — Suit for Infringement— Ac- 

COUNTING — PrIOK .IUDGMEXT AS Bar. 

Tlie owner of a patent may brlng eitlier an action at law to recover 
damages for its infringement or a suit in equity for an injunction, witli 
incidentally a right to an accounting for damages and profits ; but he 
is not entitled to split up his cause of action, and a judgment for dam- 
ages in an action at law, while conclusive on the parties on the questions 
of validity and infringement, is a bar to the right to an accoiinting in 
a subséquent suit in equity against the same défendant for other sales 
prior to the commencement of the law action. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 403, 439; Dec. 
Dig. §§ 262, 280;» Judgment, Cent. Dig. § 1107; Dec. Dig. § 592.* 

Accounting by infringer of patent for profits, see note to Bricliill v. 
Mayor, etc., of City of New York, 50 C. C. A. 8.] 

•For other cases see same top c & § kximeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by Panayiotis Panoulias and another against the 
National Equipaient Company. On final hearing. Decree for com- 
plainants. 

Ferdinand E. M. Bullowa and Emilie M. Bullowa, for complainants. 
Irving M. Obreight (William Quinby and Eivingston Gifford, of 
counsel), for défendant. 

HOLT, District Judge. This is a suit in equity, brought to restrain 
the infringement of a patent and for an accounting. The complain- 
ant before this suit brought an action at law against the Confectioners' 
Machinery & Manufacturing Company for an infringement of the 
patent in suit, and recovered a verdict of $1, nominal damages. The 
charge in that action at law was that the complainant had made and 
sold two machines infringing the patent, called Enrober machines, to 
one James C. Kuhn. It is admitted that the défendant in this case 
is the same party as the défendant in the action at law, having changed 
its n^me. This suit was brought on for trial before me, and I de- 
cided that the défendant was estopped from denying the validity of 
the patent, or its infringement, by the judgment in the action at law, 
and that therefore the complainant was entitled to a decree for an 
injunction. 

The Complainant claims that, in addition, he is entitled to a decree 
for a gênerai accounting, in order to recover the damages or profits 
caused by the defendant's manufacture and sale of Enrober machines 
other than those sold to Kuhn. The défendant claims that there can 
be no accounting ordered in respect to the manufacture or sale of 
Enrober machines before the beginning of the action at law, on the 
ground that the complainant could not split up his causes of action, 
and was bound to include in that action ail the causes of action that 
he had for infringement at the time the action at law was begun, and 
that therefore the judgment in that action is a bar to any accounting 
in this action in respect to any infringement occurring before the ac- 
tion at law was begun. 

The patentée in the case of an infringement has a right to bring 
either an action at law to recover damages or a suit in equity for an 
injunction, with incidentally a right to an accounting for damages or 
profits. But, if either course be adopted, complainant is, in my opin- 
ion, not at liberty to split up causes of action for the infringement of 
the patent which had accrued up to that time against the défendant 
sued, but is bound to include ail such causes of action in the suit, and, 
if he omits to include existing causes of action in any such suit, the 
judgment in it is a bar against his maintaining any subséquent action 
upon the omitted causes of action. 

The complainant urges that an infringement of a patent is a tort, 
and there is authority for that proposition. There is authority, also, 
for the proposition that an action to recover damages for an infringe- 
ment of a patent is an action on contract, or quasi contract, based 
on the rights accruing from the grant of the patent. I do not think 
that it is necessary to détermine .what the nature of a cause of action 
for the infringement of a patent is. A patentée who sues an infringer 
can recover in one suit, either at law or in equity, for ail the damages 
caused by ail or any acts of infringement of which the défendant has 
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been guilty. Wilder v. McCormick, 2 Blatchf. 31, Ked. Cas. No. 17,- 
650. But after one judgment has been recovered, he cannot sue the 
same défendant again for other acts of infringement during the same 
period. Horton v. N. Y. Cent. & H. R. Co. (C. C.) 63 Fed. 897. 

It frequently happens that a défendant is a manufacturer or vendor 
of an infringing machine or article, and has made or sold hundreds 
or thousands of them, believing that they do not infringe or that the 
patent which they are alleged to infringe is invalid. To permit a pat- 
entée who has established his patent in a suit for one infringement to 
go on bringing separate suits against the same défendant for each 
separate act of infringement would be a gross injustice, and in vio- 
lation of those fundamental principles of law that it is a matter of 
public interest that litigation be terminated, and that judgments are, 
as a gênerai rule, conclusive as to ail facts which hâve been or which 
might hâve been litigated between the parties in the original suit. 

My conclusion is, therefore, that the complainant is entitled to a 
decree for a permanent injunction, and for an accounting for any 
damages caused by any acts of infringement occurring after August 
16, 1909, when the action at law was begun, but not for any acts of 
infringement before that time. 



EDISON MFG. CO. v. BANKS ELECTRIC & MFG. CO. 

' (District Court, S. D. New York. .Tune 20, 1912.) 

Patents (§ 328*) — Validitt and Infringement — Batteby. 

The Dodge patent. No. 894,487, for a voltaic or primary battery, was 
not anticlpated, and discloses patentable Invention, in that it is stronger 
and cheaper, and can be more readily renewed, than those in prior use; 
aîso Jield infrlnged. 

In Equity. Suit by the Edison Manufacturing Company against 
the Banks Electric & Manufacturing Company. On final hearing. 
Decree for complainant. 

Louis Hicks (Delos Holden and Frederick Bachmann, of counsel), 
for complainant. 
A, G. N. Vermilya, for défendant. 

HOLT, District Judge. This is a suit in equity to restrain the in- 
fringement of a United States patent, No. 894,487, issued to Eben G. 
Dodge for improvements in a voltaic or primary battery. The inven- 
tion, although relating to an electrical apparatus, is mechanical, rather 
than electrical. The object of the invention, as stated in the patent, 
is to simplify and cheapen the construction of primary batteries of 
the elass in which the négative électrode consists of a plate of oxide 
of copper or other depolarizing agent properly molded and agglomer- 
ated, and the positive électrode of a plate or plates of zinc, so that 
renewals pf the same would be less expensive and more readily carried 
out. 

By the invention both the électrodes are supported by one frame 
or hanger, secured to. the battery cover with one clamp. By such a 

•For other cases see same topic & § kumbeh in Dec. & Am. nigs. 1907 to date, & Rep'r Indexai 
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construction the entire essential parts of the battery canbe manu- 
factured and put together in the factory, and, when the électrodes be- 
come exhausted, a renewal can be made by simply loosening the clamp, 
throwing away the old hanger, with its attendant électrodes, andi sub- 
stituting a new set in its place by clamping the new hanger to the cover 
of the battery jar. The renewal can be efifected almost as readily as 
a new incandescent light bulb can be inserted in the place of one that 
is worn ont. The resuit is a combination of the essential parts of 
the battery in one simple and rigid structure, which can be manu- 
factured cheaply, can be easily renewed, and the use of which, when 
a renewal is necessary, largely avoids the danger of contact with the 
caustic soda solution in the jar in which the électrodes are plunged. 
The complainant's form of battery has gone into very extensive use, 
particularly for railway signais. The facts that the parts are com- 
pletely assembled at the factory, that the structure is strong and cheap, 
and that a new battery can be so easily substituted for a wornout 
battery, hâve caused batteries of this class to be largely adopted by 
leading railroads. 

I am satisfied from the évidence that this invention was novel, and 
was not anticipated by any of the patents or publications in the prior 
art. There is nothing electrically new in the arrangement of the parts ; 
but this mechanical arrangement is novel. I bave no doubt that the 
batteries made and sold by the défendant infringe. There is no différ- 
ence between them and the complainant's battery, except that the de- 
fendant's depolarizing plate, instead of being a solid plate of oxide 
of copper, surrounded by a frame, consists of a considérable number 
of such plates inserted in a frame. The comparison made by the com- 
plainant's expert of the two plates to two window frames, one of 
which contains a single pièce of glass and the other a number of 
pièces of glass, seems to me a good illustration of the essential sim- 
ilarity between the two plates. The évidence shows that they act in 
a precisely similar manner. 

The complainant is entitled to a decree as demanded) in the bill. 



OIIEATIIAM ELECTRIC SWITCHING DEVICB T. AMERICAN AUTO- 
MATIC SWITCH CO. 

(District Court, S. D. New ïork. May 13, 1912.) 

Courts (§ 331*) — Discovery (§ 80*) — Production of Documents Befobe Tri- 
ai. — FEDERAI, Courts. 

> fédéral court eannot coinpel a party In an action at law to produce 
hcoLis or papers before the trial, either under Rev. St. § 724 (U. S. Comp. 
^ . 1901, p. 583), or under a state practice; the only remedy of the party 
( esii'ing such production beIng by a blll of discovery in equity. 

[FA. Note. — For other cases, see Courts, Cent. Dig. § 924; Dec. Dig. 
§ 351 ;* Discovery, Cent. Dig. §§ 103, 105 ; Dec. Dig. § 80.*] 

At Law. Action by the Cheatham Electric Switching Device against 
the American Automatic Switch Company. On motion by plaintiff 

•For other cases eee eame toplc & § ntjmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for an order requiring défendant to produce its books before trial. 
Motion denied. 

Ellery Edwards, Jr., of New York City, for complainant. 
Kiddle & Wendell, of New York City, for défendant. 

WARD, Circuit Judge. This is a pétition in an action at law upon 
letters patent of the United States asking the court to require the 
défendant to permit the plaintifï to examine its books before trial, 
under section 724, U. S. Rev. Stat. (U. S- Comp. St. 1901, p. 583). 
The Suprême Court has in the case of Carpenter v. Winn, 221 U. S. 
533, 31 Sup. Ct. 683, 55 L. Ed. 842, finally determined that the courts 
can only compel the production of books and papers under section 
724 in an action at law at the trial and not before. This leaves the 
plaintifï a bill of discovery as his only remedy. The more libéral 
state législation and practice cannot be followed under sections 721 
and 914, Rev. Stat. U. S. (U. S. Comp. St. 1901, pp. 581,684).because 
they are inconsistent with section 724 as construed by the Suprême 
Court. Ex parte Fiske, 113 U. S. 713, 5 Sup. Ct. 724, 28 L. Ed. 1117. 

The prayer of the pétition is denied. 



In re NEVADA-DTAH MINES & SMELTEES CORPORATION. 
(District Court, S. D. New York. July 18, 1912.) 

1. Bankbuptcy (§ 261*) — Sales — Notice. 

A pétition by a trustée In bankruptcy to the fédéral District Court for 
an order authorizing a meeting of creditor.s to act upon any bid which 
might be submitted at the meeting, though irreçular, was sufiicient to 
authorize the référée to act upon It, and was sufiicient notice that a sale 
was proposed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. i§ 361, 362; 
Dec. Dig. § 261.*] 

2. Bankruptcy (§ 261*) — Sales — NonoE. 

A notice in bankruptcy serving in a double capacity as notice to cred- 
Itors that application for a sale of property and as notice to bidders, 
though Irregular, dld not vitlate the sale ; the notice being freely adver- 
tised, and it not appearing that further publicity would hâve produced 
another or better bid. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 361, 362; 
Dec. Dig. § 261.*] 

3. Bankruptcy (§ 261*) — Sales — Regulabity. 

A fédéral court sitting in bankruptcy can dispense with compliance with 
a rule requiring a sale to be made by an auctioneer, and requiring a con- 
spicuous notice in front of the premises two days before the sale. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 361, 362; 
Dec. Dig. § 261.*] 

4. Bankbuptcy (§ 262*) — "Public Sale." 

There is a "public sale" in bankruptcy where ail persons are permitted 
to tiid, where bids are not held open, except with the bidder's consent, 
and where notice inviting blds is publicly given. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 363-365; 
Dec. Dig. i 262.* 

For other définitions, see Words and Phrases, vol. 8, p. 7773.] 

•For other cases see same topio & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
198 F.— 32 
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5. Bankrtjpict (§ 264*) — Sales — Confirmation — Notice — Neceksitt. 

Creditors In bankruptcy are net entitled to notice of confirmation of a 
sale. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 368, 369; 
Dec. Dig. § 264.*] 

In the mattér of theNevada-Utah Mines & Smelters Corporation, 
bankrupt. On report of a sale. Report confirmed. 

Rosenberg & Levis (J. N. Rosenberg, of counsel), for trustée. 

Winthrop & Stimpson (Chas. Thomas Payne, of counsel), for 
Trippe & Co. 

Liebmann & Tanzer (Laurence Tanzer, of counsel), for objecting 
stockholders. 

Pavey & Moore (F. D. Pavey, of counsel), for consenting stock- 
holders. 

Rounds, Hatch, Dillingham & Debevoise (E. R. Dillingham, of 
counsel), for assenting creditors. 

HAND, District Judge. [1,2] The proceedings in this case were 
quite irregular, and the practice adopted was certainly not that required 
by the officiai forms in bankruptcy prescribed by the Suprême Court, 
yet I am inclined to think that, in spite of their déviation, the whole 
substance of the protection to the estate existed. Form 42 (89 Fed. 
xlix; 32 C. C. A. Ixxiii) of the officiai forms is the specified one to 
follow in a case like this. It prescribes a pétition by the trustée to 
the référée asking leave to sell the property at public sale. Notice ôf 
this pétition is given to the creditors, and on the return of that notice 
the référée, if he sees fit, directs a sale. This sale is then carried on 
by the trustée without further notice. In the case at bar the trustée 
applied first to the court for an order authorizing, among other things, 
a meeting of creditors, to âct upon any bid which might be submitted 
at the meeting. Adéquate notice of this meeting was given, and, upon 
the return day, the référée directed the property to be sold upon the 
only bid presented. The order for the sale itself, and the order ac- 
cepting the bid, were made at one time by the référée. I think the 
pétition preserjtèd to the court, disregarding the order made upon it, 
was a sufficient pétition to authorize the référée to act upon it, and 
was sufficient notice of thé fact that a sale was proposed. If, on the 
return day, the référée had directed the trustée to sell at auction, 
there would hâve been no irregularity in the proceedings. Instead of 
that, there was an attempt to make the notice serve in a double ca- 
pacity, both as to notice to creditors, that an application would be 
made for a sale; and a notice to bidders to make bids for the prop- 
erty, at the time in question, and the question bécomes whether this 
practice was regular. 

[3, 4] I do not find in the pétition upon which the order of the 
court was made any ground stated justifying a private sale, and, in- 
deed, I can seé no reason for a private sale. Was this a private sale, 
for, if so, it seems to hâve been irregular under General Order 18, 
subd. 2 (89 Fed. viii, 32 C. C. A. xx). I think, on the whole, it was 
a public sale. The advertisement contained a proposai to ail bidders 

•For other cases see same toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to corne in and make their bids on the day in question, and the notice 
was advertised as freely as was necessary, or, at Iv. ist, as much as 
the court thought necessary. The property was struck down to the 
only bidder. There is no suggestion that further publicity would hâve 
produced another bidder, and, indeed, from ail of the facts, there is 
no reason to suppose that any better bid could hâve been had. It 
is quite true that the sale does not conform with rule 17 of the local 
rules of this court, in that it was not sold by the auctioneer, and in 
the absence of a conspicuous notice in front of the premises two days 
before the sale. Thèse are matters, however, which are not jurisdic- 
tional, and an order of this court dispensing with them is not invalid. 
What, tlien, is a public sale? I think it is no more than this: That 
ail persons shall hâve the right to corne in and bid, that the bids shall 
not be held open, except with the bidders' consent, and that notice 
shall be given publicly at which ail bids are invited. Ail this was donc 
in the case at bar, and I know of no reason why the sale should not 
take place at the same time at which the référée directs a sale, pro- 
vided ail necessary publicity is given, and every opportunity to those 
who wish to come in and bid. Neither the statute nor the rules pre- 
scribe how a public sale shall take place, and there is no necessity of 
an auction sale. 

[5] As to the order of confirmation, I do not find anything which 
requires notice to the creditors of such an order. The statute (Act 
July 1, 1898, c. 541, § 70b, 30 Stat. 566 [U. S. Comp. St. 1901, p. 
3451]), says that the sale must be subject to the approval of the court 
if for less than 75 per cent, of the appraised value, but the approval 
of the court was obtained. It bas certainly never been the practice 
of this district to give notice to ail creditors of an application to con- 
firm, and I think the absence of such a requirement in section 58 pret- 
ty clearly shows that Congress did not intend that they should hâve it. 

I am somewhat moved in confirming the order of the référée by 
the fact that the great body of stockholders, as well as ail the cred- 
itors, do not wish it to be reopened, and appear to be satisfied with 
the results. Nothing can be more variable than the price of mining 
stocks, and the petitioner very candidly concèdes that he cannot assure 
the court of any better resuit at another time. The case is not one 
in which the sale has taken place hastily, or before the creditors and 
stockholders hâve had the fullest opportunity to do the best they can 
with the property. The bid is by a reorganization committee, who 
hâve allowed, and still will allow, thèse stockholders, who are not 
many, to come into the reorganization on the same terms as ail others. 
It seems to me quite clear that, in spite of the irregular manner in 
which the matter was carried on, the sale should go through. 

However, this proceeding should certainly not be taken as a préc- 
èdent for any other. The only justification for it was that the pledgee 
was threatening a sale of an important part of the property, and there 
was every reason to suppose that the usual time for advertisement of 
the property could not safely take place after the order of the référée 
for a sale. That justified and required in this instance a somewhat 
anomalous procédure, but it should be considered anomalous never- 
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theless. It is a very dangerous practice to vary the set ruies for judi- 
cial sales. In this district we are perhaps apt to be loose in such mat- 
ters and especially to forget, though net in this case, that the creditors 
must hâve notice of the application for the sale, not merely of the 
sale itself. 

Report confirmed. 



KANSAS CITY GAS CO. v. KANSAS CITY et al. 

(District Court, W. D. Missouri, W. D. Marcli 2, 1912.) 

No. 3,793. 

1. Courts (§ 282*) — Jurisdiction of Fédérai, Courts— B^debal Question— 

Law "Impairing Obligation of Contract." 

A municipal ordinance whicli violâtes the terms of a valld contract 
ninde between the city and a gas company and Imposes penalties for 
failure to comply with its requirements is a législative act which "im- 
pairs the obligation of the contract," withln the prohibition of the féd- 
éral Constitution, and entitles the gas company to relief by injunction 
in a fédéral court of equity. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 820-824; Dec. 
Dlg. § 282.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3412-3417.] 

2. Courts (§ 282*) — Jurisdiction— Pkeventing a Multiplicity of Suits. 

A fédéral court of equity has .iurisdiction of a suit to enjoin the en- 
forcement, through repeated criminal prosecutions for its violation, of 
a municipal ordinance which is void as in violation of the fédéral Con- 
stitution, on the ground of preventing vexations litigatlon and a mul- 
tiplicity of suits. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 820-824; Dec. 
Dig. § 282.*] 

3. OONSTITUTIONAI, LAW (| 81*) "POLICE POWER"— LIMITATIONS. 

The police powers of a state or municipality do not extend to the 
passage of laws or ordinances vs'hich violate fundamental rights secured 
by the fédéral Constitution. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 148; 
Dec. Dig. § 81.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5424-5438 ; 
vol. 8, p. 7756.] 

4. Injunction (§ 85*) — Ordinancbs—Validitt— Police Régulations. 

Enforcement of a municipal ordinance purporting to be an exercise 
of the police power will be enjoiiied where it is oppressive, unequal, 
unjust, or altogether unreasonable, where obédience would require an 
expeuditure which would render its opération confiscatory, or it im- 
pairs the obligation of a contract under the mère guise or pretext of 
contributing to the public satety, health, and welfare which it is not 
adapted or intended to secure, and the courts will go behind its letter 
for the purpose of determining its real substance and eft'ect. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 155, 156; 
Dec. Dig. § 85.*] 

5. Constitutional Law (§ 129*) — Impaikment of Contracts— Franchise of 

Gas Company. 

Complainant was granted a franchise to supply and distribute natural 
gas in Kansas City for a term of 30 years, to be obtained from a supply 
company having wells and pipe Unes, under a contract approved by the 

•For other cases see same topic & S nvmbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r ludexefi 
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city whieh bound the supply company "only to furnish such supply, for 
such period of tlme" as its wells and pipe Unes and such other resources 
as it sbould be able to command were capable of supply ing. The franchise 
ordiuance reserved to the city the right of inspection and régulation, but 
provided that the pressure required from complainant "must uot only 
be reasonable but practicable." It further provided that should the 
supply of natural gas obtainable by complainant, "reasonably accessible," 
be inadéquate, or should the city council so flnd, complainant should no 
longer be required to supply It, and also for termination of the franchise 
if complainant should fail or neglect to comply with its ternis for 60 
days after notice. After a few years the supply of gas began to fail, 
and during the coldest weather complainant was unable to maintain full 
pressure. Experts employed by the city to investigate the gas fields re- 
ported that the available supply would be exhausted in two or three 
years and could not be increased without unreasonable and unjustitied 
expenditure. In this situation, at the beginning of winter the city coun- 
cil passed an ordinance requiring complainant to maintain a prescribed 
pressure at ail tiraes under penalty of prosecution and fines for each 
day It failed to do so. It was shown without contradiction that the 
supply Company furnished ail the gas it could and that it was impossible 
for complainant to maintain the required pressure in very cold weather, 
and that it did maintain it at other finies. On its failure, prosecutions 
were instituted. Held, that such ordinance was unreasonable and void 
as impairing the obligation of the contrrict. which itself provided adé- 
quate remédies to meet the situation, and that its enforcemeut would bt 
enjoined. 

[Ed. Note.—For other casfs, sec Constitntional Law, Cent. Dig. §§ 298, 
301, 362^13; Dec. Dig. § !:.:>.*] 

6. Courts (§ 508*) — Jubisdiciion of Fedhbal Cot;bts— In.junction to Stay 

Pkoceedingb in State Court. 

Rev. St. § 720 (U. S. Conip. St. 1901, p. 581), prohibiting the granting 
of injunctions by the fédéral courts to stay proceedings in a court of a 
State, applies only to proceedings vvhlch are pending in a state conrt 
when resort is had to the fédéral court, and whether an action is then 
pending in the state court must be determined by the law of the state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. , §§ 1418-1430 ; 
Dec. Dig. § 508.* 

Enjoining proceedings in state courts, see notes to Garner v. Second 
Nat Bank, 16 C. C. A. 90; Norton v. San José Fruit-I'acking Ce, 27 
C. C. A. 575; Copeland v. Bruning, 63 O. C. A. 437.] 

7. Courts (§ 508*) — Fédéral and State Courts— Conflict of Jubisdiction 

— Pendency and Scope of Priob Prooeeding— Injusction. 

The pendency in a fédéral court of a suit by a gas c-ompany against 
a city to bave an ordinance r«iuiring complainant to maintain a certain 
pressure in its mains nnder penalty of prosecutions and fines declared un- 
reasonable and uuconstitntionnl and void as impairing the contract made 
by its franchise, and tlie enl'oroenient of such ordinance enjoined, is not 
a bar to a suljsequent suit by the city against the gas company in a 
state court for an acconntiug under the franchise ordinance on the 
ground that the contract rates charged were excessive because of the 
insufflcient pressure itiaintained, and to e-:i.ioin its further collection of 
such rates, and there is no ground on which the fédéral court may en- 
joiu such second suit, which does not interfère with the full exercise 
Oi ils Civn InriHilicïiou in the cause pending before it. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1418-1430; Dec. 
Dig. § 508.» 

Conflict of jurisdiction of fédéral courts with state courts, see note 
to Louisville Fruit Co. v. City of Cincinnati, 22 C. C. A, 356.] 

•For other cases see same toplc & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In Equity. Suit by the Kansas City Gas Company against the City 
of Kansâs City, Mo., Darius A. Brown, Mayor, John G. Park, City 
Counselor, Jay Lee, Assistant City Counselor, Jacob Harzf eld, F. E. 
Parker, and C. A. Sumner, Public Utility Commissioners of said 
Kansas City, and Clyde Taylor, counsel and âttorney for said com- 
missioners. On demurrer to bill and motion for preliminary injunc- 
tion. Demurrer overruled, and motion granted in part. 

By ordinance passed September 27, 1906, and approved September 27, 
1906, the City of Kansas City authorized Hugh J. McGowan, Charles E. 
Small, and Randal Morgan, the survivors or survivor of them, and thelr or 
his assigns, to lay, acquire, and maintain pipes in Kansas City, for the pur- 
pose of supijlying natural gas to said city and Its inhabitants. ïhis ordi- 
nance was duly accepted in writing, as therein required, and thereupon be- 
eame a eontract betweeu the elty aud said grantees. ïhis coutract was for 
a full period of 30 years, and provided that the grantees might convey ail 
their rights and privilèges therein granted to a corporation, its successors or 
assigns, to be organized by them under the law's of the state of Missouri for 
the purpose of acqulring, building, constructing, and operating a gas planr 
authorized under that ordinance. The complainant is sueh corporation, and 
has suceeeded to ail the rights conferred upon the original grantees. 

The ordinance, by section 5 thereof, further provided that "said grantees 
shall at ail tlmes keep and maintain sueh pressure of gas in ail places where 
the same may be furnlshed to Kansas City and its inhabitants as may be 
required by ordinance ; provided the pressure so required shall be reasonable 
an'd practicable." This provision was contained in two prior ordlnances 
known as "model ordlnances," passed by the common council of Kansas City, 
and duly approved, which were intended to operate as a guide in the prépa- 
ration of any ordlnance-contract thereafter to be entered into authorizing 
the actual supplying of natural gas to the city. 

Section 10 provided that: "For the purpose of enforcing the provisions of 
this ordinance and seeuring the correct measurement of gas furnlshed under 
the same and the proper pressure of said gas to produee the best obtalnable 
results wlth least consuniptlon of gas, wlth due regard to the reasonableness 
and practicability of sueh pressure, and to prevent the waste thereof and to 
protect the city in its corporate rights, and to protect the consumers in their 
rights, the city shall hâve the right to provide, by ordinance, for the appoint- 
ment of one or more inspectors or measurers of gas, and to prescribe thelr 
duties by ordinance, and to pass sueh ordlnances as may be necessary to en- 
force the provisions of this ordinance." 

Section 13 provided that: "The said grantees shall be entltled to charge 
and coDect from consumers of sueh gas, durmg the period of five years from 
and after natural gas is flrst furnlshed hereunder at the rate of not to ex- 
ceed twenty-five cents per thousand cubic feet, and during the period of five 
years next thereafter at the rate of not to exceed twenty-seven cents per 
thousand cubic feet, and thereafter during the period of the aforesaid grant 
at the rate of not exceeding thirty cents per thousand cubic feet." And 
further that: "Under the permission and authority hereby granted, the gran- 
tees shall furnish natural gas for llluminating, heating and mechanical pur- 
poses, whlch shall at ail tlmes be of the same character and quallty as when 
it cornes from the earth; and it shall not be mixed with air or otherwise 
adulterated." 

Section 14 provided that: "Should the supply of natural gas, obtalnable 
by grantees reasonably accessible, be, at any tlme hereafter during the life 
of this ordlnancej Inadéquate to warrant them In continulng to supply nat- 
ural gas under the terms of this ordinance, or should the common council 
of Kansas City so flnd at any time (and in the event of a disagreement as 
to the facts in this respect either party or a gas consumer may hâve re- 
course to the courts to establlsh the facts), they shall not be longer i-equired 
to do so, but shall manufacture and furnish manufactured gas to said city 
and its inhabltants through said mains and pipes under the provisions of 
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this ordinance as far as applicable and subject to ail the terras and provi- 
sions contained in the ordinanee number 6,658 granted to Miltou J. Payne 
and otliers, passed Âugust 24, 1895, and the ordinance number 6,125 granted 
to Robert M. Snyder and others, passed January 10, 1895, and ordinance 
number 8,033, entltled: 'An ordinance granting the consent of Kansas City 
to the consolidation of the Missouri Gas Company and the Kansas City Gas 
Company,' until the expiration of said ordinance and no longer, except as 
to price which shall be settled by arbltration (as thereafter provided). The 
grantees shall not discontinue furnishlng natural gas without serving at least 
six (6) months' written notice upon the mayor of Kansas City of thelr in- 
tention so to do." 

Section 17 provided that: "If the said grantees shall do or cause to be 
done any act or thing by this ordinance prohibited, or shall fail, refuse or 
neglect to do any act by this ordinance required, they shall forfeit ail rlghts 
and privilèges granted by this ordinance, and this franchise and ail rights 
thereunder granted shall ipso facto cease, terminate and beconie null and 
void, provided such fallure to comply with the conditions of this ordinance 
shall continue unrectified for sixty (60) days after written notice thereof 
from the board of public works of said city, or the common councll of said 
clty." 

By section 20 it vfas provided that the grantees might acquire the owner- 
ship or use or control, by purehase, lease, agreement, or otherwise, of the 
pipes and property of the Kansas Clty Missouri Gas Company àforesaid, sub- 
ject to the right of the city to purehase the same under the spécial provi- 
sions of the several ordinances under which said conipany was then operat- 
ing, as set out above. Such pipes and property were subseqiiently acquired 
under this provision. By said section 20 it was further provided that: "Gran- 
tees covenant that their contract for gas supply is with the Kaw Gas Com- 
pany and the Kansas City Pipe Llne Company (corporations), that under the 
terms thereof, after two years from the time natural gas is flrst furnished 
to Kansas City thereunder, the division of the gross iucome received for said 
gas between the distributlng Company aiid the supply company shall be in 
the proportion of thirty-seven and one-half cents out of each dollar to the 
former, and slxty-tvt'o and one-half cents to the latter ; and covenant for 
themselves, their successors and assigns, that none of the terms of that con- 
tract agreement shall be changed without consent of Kansas City expressed 
by ordinance ; and grantees agrée for themselves, their successors and as- 
signs, that if Kansas Clty shah acquire said plant and property they will 
on demand transfer free of cost to Kansas City ail their rights under said 
contract ; and grantees further agrée to procure from said two Corporations 
and file with the city clerli within ninety days from the time this ordinance 
becomes a law, a written agreement in form to be approved by the city coun- 
selor, agreeing that they (said two corporations) will, if Kansas Clty shall 
acquire said plant as aforesaid, upon demand, furnlsh and continue to fur- 
nish during the remalning period of this franchise gas to Kansas City on 
the same term as they hâve agreed to furnlsh it to the grantees, their suc- 
cessors and assigns." Kansas City further agreed not to exercise its right 
to purehase for the period of 10 years, unless grantees shall before that time 
hâve "ceased to furnlsh natural gas as required by this ordinance." 

The written agreement referred to, in form approved by the city counselor, 
was duly filed. The city counselor also approved the form of contract be- 
tween the grantees and the supplying corporations. AU the rights of the 
supplying corporations hâve been acquired and are now owned and controlled 
by the Kansas Natural Gas Company, a foreign corporation. This supply 
contract between the supplying companles of the first part and the grantees, 
now the Kansas City Gas Company, of the second part, in so far as it bears 
upon this controversy, provides as follows: "The party of the first part here- 
by agrées that it will during the period of such ordinanee, or any extension 
or renewal thereof, or of any ordinance which may be obtained, elther in 
the interest of the party of the second part, or of its property, supply and 
dellver through its said pipe lin* or lines, to said party of the second' part, 
or any successor In the ownersbip of the property for the distribution of 
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gas for Kansas City, Missouri, at a pressure of twenty (20) pounds at tlie 
point of delivery above mentioiied, natural gas in such nmount as will at nîl 
times fully supply the demand for ail purposes of consumption, as provlded 
in thls contract, for the considération liereinafter nientioned. However, as 
the production of gas from the wells and the conveying of it from long dis- 
tances is subject to accidents and interruptions and failures, the party of 
the first part does not under this contract undertake to furnlsh the party 
of the second part with an uninterrupted supply of gas for the period named 
herein, but only to furnish such supply for such a period of time as the 
wells and pipe Unes of the party of the flrst part and such other resources 
as the party of the flrst part shall be able to conimand are capable of sui)- 
plying. And it is expressly understood and agreed by the party of the sec- 
ond part that the party of the first part shall not be liable for any loss, dam- 
age or injury that may resuit either directly or indirectly from such short- 
ages or interruptions, but said party of the flrst agrées to use diligence to 
supply the party of the second part with a. constant and suflicient quantity 
of merchantable gas for ail eonaumers. So long as the party of the first part 
Is able to supply the same, the party of the second part agrées to buy from 
the party of the first part ail the gas it may need to fully supply the demand 
for domestic consumption in the said city and to pay to the party of the 
flrst part for the natural gas whjch it shall reçoive from said party of the 
flrst part for ail purposes during the first two years a sum equal to sixty 
per cent, of its gross receipts from the sale of such natural gas in said city 
of Kansas City, Missouri, and thereafter a sum equal to sixty-two and one- 
half per cent, of such gross receipts." 

This was the form of contract submitted to and approved by the then city 
coimselor of Kansas City just prior to and in view of the adoption of the 
franchise ordinance in question. 

Section 21 of the ordinance provides that: "Nothing in this ordinance 
shall be construed as granting to said grantees any exclusive franchise, rights 
or privilèges," 

In section 22 it is provided that: "It being the purpose to safeguard and 
make sure that there may always be compétition in the matter of supplying 
gas and that gas will be supplied within the city, the grantees and assigns 
agrée that any action on their part impairing or limiting or preventing such 
compétition, or any substantlal and continued failure for a period of sixty 
days to furnish gas in compliance with the provisions of this ordinance, shall 
constitute a violation of this ordinance, and the city shall hâve the right to 
repeal this ordinance by ordinance, and shall hâve the right to purchase the 
plant under the same terms and provisions stated in sections 13 and 14 of 
ordinance of Kansas City, No. 6,658, passed Aiigust 24, 1895, commonly 
known as the ordinance of the Kansas City, Missouri, Gas Company, but the 
statement of thèse partieular remédies shall not be construed as taking away 
from the clty any of its rights in law or equity. * * * Kansas City re- 
tains to itself the right to itself own and opérate a plant or plants for sup- 
plying the city, or the inhabitants thereof, with natural or artiflcial gas (if 
it shall at any time see fit so to do) for lighting and heating and manufac- 
turing purposes, and to own and operate a plant or plants for supplying the 
city, or the inhahitants thereof, with any other sort of light." 

Under this franchise ordinance the grantees and their assignée, the com- 
plainant company, hâve been furnishing natural gas to Kansas City, and its 
inhabitants, since the late fall of 1906 and the winter of 1907. The service, 
at first more restriçted, bas been contiauously increased to meet the demand 
of Increased consumption and the varying supply of the flelds. At varions 
periods the supply has proved unequal to the demand of consumption in 
unusually cold weather, ranging somewhere about what is usually denom- 
inated zéro weather. It was originally contemplated and understood by both 
parties that tbe supply should be taken from Kansas flelds as nearest and 
most accessible to Kansas City. Prior to and also, perhaps, contemporane- 
ously with the passage of this ordinance, the supply company had made con- 
tracts with other towns and cities in Kansas and Missouri for the supply 
of natural gas ; and whether from the great increase of consumption, or from 



KANSAS CITY GAS CO. V. KANSAS CITY 505 

natural causés, or both, the supply of natural gas in the Kansas fields and 
the aceompanying pressure became greatly dlminlshed, and in some pools 
practically exhausted, se tUat It became necessary to extend the mains of 
tlie supply Company to other flelds, notably in the state of Oklahoma. This 
was attended witb great expenditure and with many légal diificulties, partic- 
ularly in the case of procuring transportation of gas from the state of Okla- 
homa, but final appeals to the Circuit Court of Appeals and the Suprême 
Court of the United States resulted in throwing open thèse flelds of supply 
to the Kansas City consumers. With ail such diligence and effort on the 
part of the complainant and its supply Company, it was found, more particu- 
larly during the winter of 1910-11 and 1911-12, that the supply was unequal 
to the demand during periods of unusually low température as stated. This 
led to negotlations between the city authorities and the gas company with a 
View to bettering conditions and provlding for future supplies. 

On or about October 24, 1911, the city gas inspector's department, by di- 
rection of the mayor, issued a booklet of information to the consumers of 
natural gas setting before them the conditions existing, together with cer- 
tain recommendations of the Public Utilities Commission. This booklet, 
aniong other thlngs, contained the following: 

"Last year after such investigation as could be made, without the employ- 
ment of gas experts to visit the fields, the Commission recommended to the 
gas company that storage tanks should be erected in the city, of suffleient 
capacity to enable the company to carry the demand over the 'peak' load, 
by supplementing the quantity coming direct from the field by the amount 
stored therein. In response to this reconnmendation, the company is erecting 
a tank of 5,000.000 cubic feet capacity for this purpose. 

"While this will not solve the difflculties, still the danger of sufferlng from 
laek of gas will not be as great this winter. 

"Upon instructions from Mayor Darius A. Brown, the city gas inspector 
and the gas company officiais were instructed to equalize the gas pressure at 
the différent distrlbutlng stations within the city, so that ail parts of the 
city would get approximately the same service. 

"The resnlts from this suggestion were immediately bénéficiai. 

"It is the belief of the Commission that except in seasons of prolonged cold 
weather or in case of an unavoidable breakdown at the pumping stations the 
service of the gas company will be fairly satisfactory. In either of the above 
contlngencies the facilities of the service will not be adéquate. If the report 
of Prof. Havyorth shows gas in sufficient quantity in the field to warrant the 
expenditures, the Commission will insist that an additional pipe Une be laid 
during the coming summer, which will be ample to take care of the demand 
in Kansas City for some time. 

"The aceompanying suggestions of the gas inspector, Mr. Robt. W. Good- 
now, are commended to the people of Kansas City as being well worth their 
attention. 

"We advlse that if you use the gas for fuel that you hâve some coal or 
wood on hand to fall back upon, should there be some interruption in the 
service. 

"Last winter the service was better than in the past; at the same time 
some interruptions did oceur, that seemed almost unavoidable." 

November 21, 1911, the examining expert. Prof. Haworth of the University 
of Kansas, and state geologist of that state, made hls report upon the condi- 
tion of the gas fields of Kansas and Oklahoma, and shortly thereafter an- 
other expert employed by the city, Mr. B. F. Walker, professor of meehanical 
engineering in the University of Kansas, made report upon the pipe Unes, 
Works, and facilities for supply and distribution of the complainant company 
and its supply company. The former reported that under présent conditions 
two more winters, or three at most, is as long as we may expect natural gas 
to be delivered to Kansas City in sufficient quantity to equal présent domes- 
tîc eonsumption unless new developments of gas far exceed présent indica- 
tions ; that the pipe Unes and pumping stations of the company are about 
as much as the known gas supply would warrant the company In installing, 
or as there is any need of installing. Prof. Walker found that so far as the 
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supply . Is concerned the présent equipment Is sufiSeient to meet the needs of 
the terrltory served durlng ail exceptlng a very f ew weeks of the year ; that 
to increase the capaclty of the system will only use up the available gas in 
a shorter time ; that, unless the supply of gas is largely augmented by the 
discovery of new flelds, It is impractieable to attempt to increase the supply 
of gas consumers, exeept by cuttlng down its use in commercial plants. He 
says: "Speaking now of the feaslbillty of the extensive additions to equip- 
ment mentioned above on the condition of more gas being available at low- 
ered pressure, with the purpose of Increaslng the' capacity of the System, 
we bave to bear in mind the report of Prof. Haworth to the effect that, 
unless flelds now unknown are discovered, the supply of gas will be exhausted 
In two or three years at the présent rate of consumption, To make the addi- 
tions mentioned would requlre fuUy half of that tlme. If not more, with an 
expenditure running Into millions of dollars. No sane man would invest his 
money in such a project." 

The substance of the reports of the two experts taken in connection with 
the other testimony was that the gas supply is rapidly diminishlng so that 
Its life is but two or three years at the most, or perhaps from flve to seven, 
provided commercial users be eut off. In a subséquent report to the city 
council Pçof. Haworth said he thought his estlmate was too sanguine and 
should be somewhat reduced. The supply cannot be increased other than 
by the openlng of new flelds, and no new flelds are in sigbt, and there Is 
every reason to believe that they do not exist tô any remédiai extent The 
présent equipment is reasonably sufiicient to handle the présent supply, and 
the equipment of the complainant company is suflacient to supply the wants 
of the city when gas is supplied to its mains at contract pressure, which 
means in sufflcient quantity, because the pressure dépends almost entirely 
upon the quantity of gas ; that to supply addltional gas to the complainant 
Company would requlre the investment of millions of dollars, and a long pe- 
riod of time for installation ; that the quantity of gas to be procured would 
not justlfy apy sane man in making such investment in view of the results 
obtainable. in other words, that it would be entirely unreasonable. Thèse 
reports were accepted by the city, by the gas company, and by the public 
generally, as reliable and accurate. The Instrumentalities of the complainant 
company are so constructed that when the volume of gas is Insufflcient the 
pipes and maiiis are opened automatically, and ail gas obtainable is admitted 
and distributed ; so that the complainant constantly distributed ail the gas 
it could obtain from its supply company. There is no other supply of nat- 
ural gas obtainable by complainant whether reasonably accessible or other- 
wise, and in the absence of sufflcient volume it bas no means appreclably to 
augment its pressure. Cousequently, at no tlme during the period covered 
by thls controversy bas the complainant, In point of fact, been able by the 
exercise of diligence or by expenditures, reasonable or otherwlse, appreclably 
to increase the volume of gas or the pressure at which it bas been delivered. 
Even the contemplated holder, with a capacity of 5,000,000 cubie feet, if it 
could bave been flUecl, would not hâve been able to increase the pressure to 
flve Inches durlng perlods of extrême cold. It is fiirther shown that ail 
practlcable storage is affected by packing the gas in the pipes. Holders are 
not needed when there is gas to fiU them, and there is no gas to fiU them 
when they could be used to advantage. TJnder the provisions of the contract 
ordinance that the çity mlgbt, by ordinance, prescribe a pressure that was 
reasonable and practlcable, the common council on January 12, 1909, passed 
an ordinance that the pressure should not be less than 5 inches water pres- 
sure for a period of 24 consécutive hours, nor exceed 13 inches of water pres- 
sure for a like period. On the 23d day of May, 1910, thls ordinance was 
amended by strlking out the words "for a period of twenty-four consécutive 
hours" ; thereby providlng for a constant pressure of not less than 5 nor 
more than 13 inches. No penaltles were provided, and it Is in évidence that 
thls was donc at the insistence of the gas company that no penalty could be 
imposed for fallure to furnish a pressure of gas that was impossible. Thls 
was the condition during the remaiuder of 1910 and durlng the year 1911, 
until some time after the report of the experts in November. 
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In View of, and with full knowledge of, the conditions tlien existing, the 
common councll on the létti day of December, 1911, passed an ordinance, 
approved December 15, 1911, amending the ordinance of May 23, 1910, afore- 
said, by adding a new section which provided that: "Any person, firm or 
corporation supplying natural gas to this city, or its inhabitants, who shall 
violate any of the provisions of section 1 hereof, shall be deemed guilfcj' 
of a violation hereof, and shall, upon conviction thereof, be flned in a sum of 
not less than one hundred dollars, or not more than flve hundred dollars, for 
every such violation, and for each and every day during the whole or part of 
which any such person, flrm, company or corporation shall fail to comply 
with the ternis hereof, he, it, or they shall be deemed guilty of a separate 
violation hereof." 

Section 1, as has been stated, provided that the complainant should "so 
control its source of supply and adjust its mains for the distribution of nat- 
ural gas that the minimum pressure of said gas at every point in this city, 
where natural gas is supplied for consumptlon, shall not be less than flve 
Inches water pressure." Unusually cold weather prevailed in Kansas City 
during December and January. The city sought, whether eflrectlvely or not, 
to institute two prosecutions under this amended ordinance, and threatened 
to brlng many others. Upon this state of facts the complainant exhiblted its 
bill to this court seeking relief on the ground that the ordinance was unrea- 
sonable, impracticable, and impossible to be obeyed by the complainant; that 
it impaired the obligations of its contract with the city, took its property 
without due process of law, and was therefore void. A temporary restrain- 
Ing order was issued. The défendants appeared and contended in opposition: 
First, that thé ordinance was a valid exercise of the police power of the city, 
and was intended to protect the health and gênerai welfare of the commu- 
nity ; second, that, the ordinances being valid police régulations, property 
rights nmst yield to theni ; third, that the difflculty of procurlng gas does not 
render the ordinances unconstitutional ; fourth, that complainant has an 
adéquate remedy at law, it can présent its défenses in the state court or sue 
for damages, and an injunction will not lie; flfth, that the ordinances do not 
violate the Constitution. Meantime, before the hearing in this court, the 
city, on behalf of itself and ail gas consumers, filed in the state court its 
bill in equity declaring that the gas furnished by complainant by reason of 
inadequacy and insuflieiency of pressure was not of the value of the con-, 
tract price and praylng an accounting. The complainant thereupon contend- 
ed in this court that this action on the part of the city was In disobedience 
of the restraining order heretofore issued by this court, and that this court 
had full jurisdiction of the entire subject-matter involving the pressure In 
controversy. 

ïhe hearing upon the temporary injunction was held on the 26th, 27th, 
and 29th days of January, 1912. The complainant on its part filed numerous 
affidavits to sustain the contentions, substantially as heretofore recited. The 
défendants filed many affidavits, none of which sought appreciably to con- 
trovert such contentions respecting supply and impossibility of performance. 
Their affidavits establish that on certain days of unusually low température, 
during the perlod complained of, the pressure did not reach the minimum 
prescribed by ordinance. Thèse facts are undisputed. Other affidavits 
sought to establish the necessity of a flve-inch pressure for the uniform and 
proper distribution of natural gas throughout the distributing System for 
gas as it now exlsts in Kansas City ; that gas furnished at a less pressure 
than flve inches is worth less than that furnished at flve inches or over; 
that practically ail the apparatus that is used by ail persons resorting to the 
use of natural gas for heating and lighting in Kansas City is so designed 
as to operate more satisfactorily and safely at a pressure abo\'e the live-inch 
water pressure ; that there is danger from asphyxiation and tires when the 
pressure fluctuâtes from a point considerably below flve inches to one above 
and increasing to thirteen inches ; that fires hâve thus resulted, and death 
by asphyxiation has been narrowly averted; that from flve to seven inches 
is recognized as the reasouable and niost effective pressure for the practical 
use of natural gas. On February 3, 1912, several.days after the arguments, 
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défendants, by consent, filed their joint and several demurrer to the 1)111 
upon the grounds: First, that said bill does not state any matter of equity 
entltling plaintiff to the relief prayed for ; second, the facts stated are not 
sufBcient to entitle plaiutiff to any relief against thèse défendants; third, 
the facts stated show that complainant bas an adéquate remedy at law ; 
fourth, the facts stated show that this is not a controversy arising under the 
Constitution or laws of the United States. 

Charles E* 'Small and Edward L. Scarritt, for complainant. 
John G. Park, City Counselor, and Clyde Taylor, Attorney for 
Commissioners, for défendants. 

VAN VALKENBURGH, District Judge (after stating the facts 
as above). [1] I. Complainant asserts that the amended ordinance of 
December 15, 1911, is unjust, unreasonable, oppressive, and void, in 
that it impairs the obligations of its ordinance-contract with the city 
and takes its property without due process of law. Complainant in- 
vokes section 10, article 1, of the Constitution of the United States 
and the fourteenth amendment thereof. The défendants contend that 
no constitutional question is involved, and, there being no diversity 
of citizenship, that this court is without jurisdiction. 

As has been frequently said, it is always a matter of great ddicacy 
when fédéral courts are called upon to interfère with the local laws 
of the state, and I cannot more adequately describe the attitude of 
this court than by quoting from the opinion of Chief Justice A-Iarshall 
in the case of Cohens v. Virginia, 6 Wheat. 264, 5 E. Ed. 257. He 
says : 

"It is most true that this court will not take jurisdiction if it should not, 
but it is equally true that it must take jurisdiction if it should. The judi- 
ciary cannot, as the Législature niay, avoid a measure because it approaches 
the confinés of the Constitution. We cannot pass it by because it is doubtful. 
With whatèver doubts, with whatever difflculties, a case may be attended, 
we must décide it if it be brought before us. We hâve no more right to 
décline the exercise of jurisdiction which is given than to usurp that whicli 
is not giveu. The one or the other would be treason to the Constitution. 
Questions may occur which we would gladly avoid, but we cannot avoid them. 
Ail we can do is to exercise our best judgment, and conscientiously perform 
our duty." 

The ordinance of September 27, 1906, authorizing complainant's 
assignors to lay, acquire, and maintain pipes in Kansas City for the 
purpose of supplying natural gas to said city and its inhabitants, be- 
ing legally adopted, accompanied by ail légal requirements, and prop- 
erly accepted, constitutes a contract between compainant and the city. 
Vicksburg v. Waterworks Co., 202 U. >S. 453-462, 26 Sup. Ct. 660, 
50 L. Ed. 1102, 6 Ann. Cas. 253; Aurora Water Co. v. City of Au- 
rora, 129 Mo. 540, 31 S*. W. 946; State ex rel. Abel v. Gates, 190 Mo. 
540-558, 89 S. W. 881, 2 L. R. A. (N. S.) 152; Monett E. L., P. & 
I. Co. V. City of Monett (C. C.) 186 Fed. 360-364. And a municipal 
ordinance which impairs the obligations of such a contract, or takes 
property without due process of law, cornes within the prohibitions 
of the fédéral Constitution, and in such cases the fédéral courts may 
be appealed to for redress. 

The Suprême Court, in Willcox v. Consolidated Gas Co., 212 U. S. 
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19, 29 Sup. Ct. 192, 53 L. Ed. 382, 15 Ann. Cas. 1034, in discussing- 
such a situation, says: 

"It is not a question of discrétion or comity for the fédéral court to take 
jurisdiction of a case ; it is the duty of that court to talie jurlsdiction wtien 
properly appealed to; and it sbould not be criticised for so doing even 
though the case be one of local interest. The right of a party plaintifC to 
choose the fédéral court cannot be properly denied." 

■ The practical reason for this, apart from the plain provisions of 
the law, is clearly and forcibly stated in the opinion of that court in 
Prentis v. Atlantic Coast Une, 211 U. S. 210-228, 29 Sup. Ct. 67, 
70 (53 L. Ed. 150): 

"It seems to us clear that the appellees were not bound to wait for pro- 
eeedings brought to enforce the rate and to punîsh them for departing from 
it. ïhose, we hâve assumed in favor of the appellants would be proceedings 
in court and could not be enjoined ; while to confine the railroads to them 
for the assertion of their rights would be to deprive them of a part of those 
rights. If the railroads were required to take no active steps until they 
could bring a wrlt of error from this court to the Suprême Court of Appeals 
after a final judgment, they would come hère with the facts already found 
against them. But the détermination as to their rights turns almost wholly 
upon the facts to be found. Whether their property was taken unconstitu- 
tionally dépends upon the valuation of the property, the inconie to be derived 
from the proposed rate, and the proportion between the two — pure matters 
of fact. When those are settled, the law is tolerably plain. Ail their con- 
stitutional rights, we repeat, dépend upon what the facts are found to be. 
They are not to be forbidden to try those facts before a court of their own 
choosing if otherwise compétent." 

Apphcations to the courts of United States for relief under cir- 
cumstances such as are hère alleged to exist hâve been commonly 
made and uniformly entertained. Atchison, T. & S. F. R. R. Co. v. 
City of Shawnee (C. C. A. Eighth Circuit), 183 Fed. 85, 105 C. C. A. 
377; Northern Pac. Ry. Co. v. Minnesota. 208 U. S. 583, 28 Sup. 
Ct. 341, 52 L. Ed. 630; San Francisco G. & E. Co. v. City, etc., of 
San Francisco (C. C.) 189 Fed. 943-948; Shawnee Milling Co. v. 
Temple (C. C.) 179 Fed. 517; City of Owensboro v. Cumberland T. 
& T. Co. (C. C. A. Sixth Circuit) 174 Fed. 739, 99 C. C. A. 1 ; Spring 
Valley Water Co. v. City & County of San Francisco et al. (C. C.) 165 
Fed. 667 ; Dobbins v. City of Los Angeles, 195 U. S. 223, 25 Sup. Ct. 
18, 49 L. Ed. 169. 

In Atchison, Topeka & Santa Fé Railroad Co. v. City of Shawnee, 
the court said : 

"A resolution of a city couneil, ordering a railroad company to open and 
put in condition for public travel a street through its st-itiou yards, previ- 
ously vacated by an ordinance which constituted a contract with the Com- 
pany, where disobedience of such order subjected the railroad Company to a 
penalty under the laws of the state, is a législative act, which impairs the 
obligation of the contract and eutitles the company to relief by iujunction 
in a fédéral court of equity." 

In Northern Pacific Railway Co. v. Minnesota, 208 U. S. 583, 28 
Sup. Ct. 341, 52 E. Ed. 630, the Suprême Court said: 

"Municipal législation passed under supposed législative authority from the 
State is withln the prohibition of the fédéral Constitution and void if it im- 
pairs the obligation of a contract. 
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'■In cases arising under the contract clause of the fédéral Constitution, thls 
court détermines for itself whether there is a contract valld and bindlng be- 
tween the parties, and whether its obligation has been Impaired by the lég- 
islative action of the state. 

"Législation which deprives one of the beneflt of a contract or adds new 
duties or obligations thereto necessarily impairs the obligation of the con- 
tract." 

And this was said to be true when the municipal législation has the 
effect to impair contract rights by depriving the parties of their ben- 
efit, and makes requirements which the contract did not theretofore 
impose upon them. ' 

"The terms 'life, llberty, and property' embrace every rlght which the law 
protects ; they include not only the right to own and hold, but also the right 
to use and enjoy property. Profits and income are property. The right of 
contract, the rlght to flx the terms and conditions upon which the owner wHl 
seli, lease, or otherwlse dispose of his property, is itself property, and any 
statute or ordlnanee which limlts or curtails thèse rights deprives the party 
affected of his property." Spring Valley Water Co. v. City and Oounty of 
San Francisco (C. O.) 165 Fed. 667. 

Citations in support of this proposition might be indefinitely multi- 
plied. 

[2] II. Counsel for défendants next urge tUat a fédéral court of 
equity is without jurisdiction, for the reason that this is a criminal 
proceeding, and that complainant has an adéquate remedy at law by 
interposing its défense in the courts of the state. We may f reely con- 
cède the gênerai proposition that equity will not ordinarily interfère 
to stay prosecutions, where an adéquate remedy at law is provided. 
That remedy, however, must be as fuU, adéquate, and complète in 
every particular as that which a court of equity would give, and, when 
it is not so, the latter court will assert its jurisdiction, and, in proper 
cases, restrain unwarranted and vexations prosecutions. City of 
Rushville et al. v. Rushville Nat. Cas Co., 132 Ind. 575, 28 N. E. 
853, 15 L. R. A. 321; Atchison, Topeka & S. F. R. Co. v. City of 
Shawnee (C. C. A. Eighth Circuit) 183 Fed. 85, 105 C. C. A. 377; 
City of Hutchinson v. Beckham (C. C. A. Eighth Circuit) 118 Fed. 
399, 55 C. C. A. 333; Jewel Tea Co. v. Lee's Summit, Mo., et al. 
(C. C.) 189 Fed. 280; San Joaquin & Kings River Canal & Irrigation 
Co. V. Stanislaus County et al. (C. C.) 163 Fed. 567 ; Shawnee Milling 
Co. V. Temple (C. C.) 179 Fed. 517; Nelson v. City of Murfrees- 
boro (C. C.) 179 Fed. 905-908; Svlvester Coal Co. et al. v. City of 
St. Louis et al., 130 Mo. 323, 32 'S. W. 649, 51 Am. St. Rep. 566; 
Dobbins v. Los Angeles, 195 U. S. 223, 25 Sup. Ct. 18, 49 L. Ed. 
169; Dillon on Municipal Corporations (5th Ed.) pars. 1269, 1270. 

The grounds upon which this jurisdiction is exercised may be most 
pointedly disclosed by a brief référence to the decided cases. 

"A court of equity may enjoin the enforcement of a clty ordlnanee to pre- 
vent a niultlpliclty of actions ; the ordinance belug void as to the appellee 
in a most materlal provision wliich absolutely deuied to it substantial rights 
except on condition that it subuilt to unjust restrictions." Clty of KushvlUe 
et al. V. lîushvllle Nat. Gas Co., 132 Ind. 5T5, 28 N. B. 853, 15 L. R. A. 321. 
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The language of the Court of Appeals for this circuit in Atchison, 
Topeka & Santa Fé R. Co. v. City of Shawnee, has been already 
quoted under the preceding section. 

"The enforcement o( a municipal ordinance, void for interférence wlth 
Interstate commerce, tiy crlminal proeeedlngs, with fréquent arrests and other 
arrests threatened, will be enjoined." Jewel Tea Co. v. Lee's Summlt, Mo. 
(C. C.) 189 Fed. 280. 

In San Joaquin & Kings River Canal & Irrigation Co. v. Stanislaus 
County et al. (C. C.) 163 Fed. 567, the equity jurisdiction was upheld 
on the ground of multiplicity. 

"A bill for injunction to restrain the enforcement of a eriminal or pénal 
statute is allowable when the statute is unconstitutional or Invalid, where, In 
an attempt to enforce it, property rights are Invaded, or where oft-repeated 
attempts to enforce it would create a multiplicity of suits." Shawnee Milling 
Co. V. Temple (C. C.) 179 Fed. 517. 

In Sylvester Coal Co. et al. v. City of St. Louis et al., 130 Mo. 323, 
32 S. W. 649, 51 Am. St. Rep. 566, the Suprême Court of this state 
said: 

"The enforcement of a city ordinance making it a misdemeanor to buy or 
sell certain articles, unless in the manner therein provided, will be enjoined 
if such ordinance is invalid although its Invalidity has not béen determined 
in a prosecution thereunder or in an action of a légal character. The pré- 
vention of vexations litigation and a multiplicity of suits constltutes a fa- 
vorite ground of equity jurisdiction. Municipal ordinances, though pénal, 
are not eriminal statutes." 

"It is well settled that, where property rights will be destroyed, unlawful 
interférence by eriminal proceedings under a void law or ordinance may be 
reached and controUed by a decree of a court of equity." Dobbins v. City of 
Los xingeles, 195 U. S. 223, 25 Sup. Ct. 18, 49 L. Ed. 169. 

"A court of equity has jurisdiction of a suit to enjoin the enforcement of 
an illégal city ordinance imposing a license tax, where, in addition to the 
illegality of the tax, it is shown that, if the city is permitted to proceed to 
enforce it by the remédies provided, complalnant will be called upon to dé- 
fend a multitude of crlminal prosecutions, and will suffer irréparable injury 
in his business. And this is so notwithstanding the validity of the ordinance 
might hâve been trled in any one of the eriminal prosecutions thus brought 
by the city." City of Hutchinson v. Beekham (C. 0. A. Eighth Circuit) 118 
Fed. 399, 55 C. C. A. 333. 

This doctrine is so well recognized and is sustained by such an over- 
whelming weight of authority that it is deemed unnecessary to dis- 
cuss it further. 

[3] III. But counsel for défendants earnestly insist that this ordi- 
nance is an exercise of the police power of the city amply conferred 
by the state Constitution and laws, and by charter ; and that such 
régulations do not impair constitutional guaranties. No court can or 
should ignore or impair the legitimate police powers reserved to the 
States which are essential to the maintenance of order and the prés- 
ervation of the health, happiness, and gênerai welfare of the citizen. 
The définition of this power contained in the citations of défendants' 
counsel is readily accepted and must be indorsed by every thoughtful 
person. 

"This power, whieh in its varlous ramifications is known as the police 
power, is an exercise of the sovereign right of the government to protect 



B12 198 FEDBRÂt EBPORTEB 

the llves, healtlJ, morals, comfort, and gênerai welfare of tte people, and Is 
paramouut to any rlghts nnder contracta between indlviduals. Familiar in- 
stances ot this are where parties enter into contraets, perfectly lawful at 
the tlme, to sell liquor, operate a brewery or dlstillery, or carry on a lottery, 
ail of whlch are çubject to impalrment by a change of policy on the part 
of the State, prohibltlng the establishment or contlnuance of such trafflc ; 
In other words, that parties by enterlng Into contraets may not estop the 
Législature from enacting laws intended for the public good." Manigault v. 
Springs, 199 U. S. 473-480, 2G Sup. Ct 127, 130 (50 L. Ed. 274). 

And again: 

"Whatever différences of opinion may exlst as to the extent and bonnd- 
aries of the police power, and however dlfflcult it may be to render a satis- 
factory définition of it, there seems to be no doubt that it does extend to 
the protection of the llves, health, and property of the citizens, and to the 
préservation of good order and the public morals. The Législature cannot, 
by any con tract, divest itself of the power to provide for thèse objects. They 
belong emphatlcally to that class of ohjects whlch demand the application of 
the maxlm, 'Salus populi suprema lex' j and they are to be attained and 
provided for by such appropriate means as the législative discrétion may 
devise. That discrétion can no more be bargalned away than the power It- 
self." Béer Co. v. Massachusetts, 97 U. S. 25-33, 24 L. Ed. 989. 

And the Suprême Court of the United States, speaking through Mr. 
Justice Lurton in the late case of City of Chicago v. Sturges, 222 U. 
S. 313, 32 Sup. Ct. 92, 56 L. Ed. 215, decided December 18, 1911, and 
not yet reported in bound volume, has further said: 

"Primarily govemments exlst for the maintenance of social order. Hence 
It is that the obligation of the govemment to protect Ufe, liberty, and prop- 
erty against the conduct of the indiffèrent, the eareless, and the evU-minded 
may be regarded as lying at the very foundation of the social compact A 
récognition of thls suprême obligation is found in those exertions of the lég- 
islative power whlch hâve as an end the préservation of social order and the 
protection of the welfare of the public and of the Indivldual." 

But the learned justice ended the paragraph just quoted as follows : 

"If such législation be reasonahly adapted to the end in view, affords a 
liearing before judgment, and is not forbidden fty some other affirmative pro- 
vision of constitutional lato is it not to be regarded as denylng due proeess 
of law under the provisions of the fourteenth amendment." 

And in Béer Co. v. Massachusetts, supra, the court limited its state- 
ment in the following language : 

"Of course, we do not mean to lay down any rule at varlance wlth what 
thls court has decided wlth regard to the paramount authority of the Con- 
stitution and laws of the United States, relating to the régulation of com- 
merce wlth foreign nations and among the several states, or otherwlse." 

And in Manigault v. Springs, supra, it was distinctly stated that 
"this power is subject to limitations in certain cases." Thèse limita- 
tions are most forcibly and luminously stated in the case of Mugler 
V. Kansas, 123 U. S. 623-661, 8 Sup. Ct. 273, 297 (31 L. Ed. 205), 
a case upon which counsel for défendants most confidently rely as 
vouchsafing immunity to the ordinance attacked in this proceeding. 
The court says: 

"Under our system that power is lodged wlth the législative branch of tho 
government. It; belongs to that department to exert what are known as the 
police powers of the state, and to détermine, primarily, what measures are 
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appropriate or neeclfnl for the protection of the public morals, the public 
liealth, or the public safety. 

"It does not at ail foUow that every statute eiiacted ostensibly for the 
promotion of thèse ends is to be accepted as a legitlmate exertion of the po- 
lice powers of the state. There are, of neeessity, limits lieyond which légis- 
lation eannot rightfuUy go. While every possible presumption Is to be in- 
diilged in favor of the validity of a statute (SJnldng Fund Cases, 99 TJ. S. 
700, 718 [25 L. Ed. 4961), the courts must obey the Constitution rather than 
the lawmaking departinent of government, and must, upon their own respon- 
sibility, détermine whether, in any particular case, thèse limits hâve heen 
passed. 'To vs'hat inirpose,' it was said in Marl)ury v. Madison, 1 Cranch, 
137, 176 [2 L. Ed. 60], 'are powers limited, and to what purpose is that lim- 
ifaflon committed to writing, if thèse limits may at any time be passed by 
those intended to be restrained? The distinction between a government with 
limited and unlimited powers is aboUshed, if those limits do not confine the 
persons on whom they are Imposed, and if acts prohiblted and acts allowed 
are of equal obligation.' The courts are not bound by mère forms, nor are 
they to be misled by mère pretenses. They are at llberty — indeed, are under 
a solemn duty — to look at the substance of things. whenever they enter upon 
the inquiry whether the Législature bas transcenrted the limits of its autlîor- 
ity. If, therefore, a statute purporting to hâve been enacted to protect the 
public health, the public morals, or the public safety, has no real or substan- 
tial relation to those objects, or is a palpable invasion of ri'jhts secured by 
the fundamental law, it is the duty of the courts to so adjudge, and thereby 
give efCect to the Constitution." 

This utterance of the Suprême Court of the United States in a 
case where it upheld the poUce power of the state when properly ex- 
ercised was adooted by the Suprême Court of this state in State v. 
Layton, 160 Mo.' 474-489, 61 S. W. 171, 174 (62 L. R. A. 163, 83 Am. 
St. Rep. 487), with this added statement : 

"Under forms of government where limitations upon executive and légis- 
lative powers do not exlst, there is no restriction upon this necessary func- 
tion of government ; but under our fédéral and state governments limitations 
are to be found in our written Constitutions." 

The Suprême- Court of Missouri, in State v. Julow, 129 Mo., loc. 
cit. 174, 31 S. W. 782, 29 L. R. A. 257, 50 Am. St. Rep. 443, thua 
quotes with approval the following language of Judge Comstock in 
Wynehamer v. People, 13 N. Y. 378: 

"To say, as has been suggested, that 'the law of the land,' or 'due process 
of law,' may mean the very act of législation which deprives the citizen of 
his rights, privilèges, or property, leads to a simple absurdity. The Consti- 
tution would then mean that no person shall be deprlved of "hls property or 
rights, unless the l>egislature shall pass a law to effectuate the wrong, and 
this would be throwing the restraint entirely away. * * * where rights 
of property are admitted to exist, the Législature eannot say they shall exist 
no longer ; nor will it make any différence, although a process and a tribunal 
are appointed to exécute the sentence. If this is the 'law of the land,' and 
'due process of law,' withjn the meaning of the Constitution, then the Légis- 
lature is omnipotent. It may, under the same interprétation, pass a law to 
take away liberty or life without a pre-existing cause, appointing iudicial and 
executive agencies to exécute its will. Property is placed by the Constitu- 
tion in the same category with liberty and life." 

Turning again to the Suprême Court of the United States, we find 

the following exposition of this same limitation in the opinion of 

Mr. Justice Matthews in Yick Wo v. Hopkins. 118 U. S 356-369 6 

Sup. Ct. 1064, 1071 (30 L. Ed. 220), a case which had under côn- 

198 F.— 33 
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sideration a municipal ordinance passed in dérogation of the constitu- 
tional rights of Chinese résidents of the city and county of San Fran- 
cisco : 

"When we conslder the nature and the theory of our institutions of govern- 
inent, the principles upon which tliey are supposed to rest, and review the 
liistory of their development, we are constrained to conclude that they do 
uot luean to leave room for the play and action of purely Personal and ar- 
bitrary power. Sovereignty itself is, of course, not subject to law, for it is 
the author and source of law ; but in our System, while sovereign powers are 
delegated to the agencies of government, sovereignity itself remains with the 
people, liy whom and for whoni ail government exlsts and acts. And the law 
is the définition and limitation of power. It is, indeed, quite true that there 
iMust always be lodged somewhere, and in some person or body, the authority 
of flnnl décision; and in many cases of mère administration the responsibil- 
ity is purely political, no appeal lying except to the ultimate tribunal of the 
public jndgment, exercised eitber in the pressure of opinion or by means of 
the suffrage. But the fundamental rights to life, liberty, and the pursuit of 
happiness, considered as individual possessions, are secured by those maxims 
of constitutional law which are the monuments showlng the victorious prog- 
ress of the race in securing to men the blessings of civillzation under the 
reign of ,1ust and equal laws, so that, in the famous language of the Massa- 
chusetts Bill of Rights, the government of the commonwealth 'may be a gov- 
ernment of laws and not of men.' For the very idea that one man may be 
compelled to hold his life, or the raeans of living, or any material right essen- 
tial to the enjoyment of life, at the mère will of another, seems to be Intol- 
érable in anv eountry where freedom prevails, as being the essence of slavery 
Itself." 

Mr. Justice Miller, in Pumpelly v. Green Bay Co., 13 Wall. 166, 20 

L. Ed. 557, said: 

"It would be a very curions and unsatisfactory resuit, if In constniing a 
provision or constitutional law, always understood to hâve been adopted for 
])rotéctIon and security to the rights of the individual as against the govern- 
ment, and which has received the commendation of jurists, statesmen, and 
commentators as placing the just principles of the common law on that sub- 
ject beyond the power of ordinary législation to cliange or control them, It 
shall be held that, if the government refrains from the absolute conversion 
of real property to the uses of the publie, it can destroy Its value entirely, 
can inflict irréparable and permanent Injury to any extent, can, in effect, 
subject It to total destruction without making any compensation, because, in 
the narrowest sensé of tliat word, it is not taken for the public use. Such a 
construction would pervert the constitutional provision Info a restriction 
npon the rights of the citizen, as those rights stood at the common law, in- 
stend of the government, and make it an authority for Invasion of private 
right under the pretext of the public good, which had no warrant in the laws 
or practices of our ancestors." 

It niay be confidently stated that in no case in which a carefully 
considered opinion has been written has the police power of the state 
been asserted without réservation of the limitations recognized in the 
cases cited. In adopting the fédéral Constitution the people of the 
United States in their sovereign capacity placed upon their own powers 
limitations which can be removed only by acts of equal dignity and 
solemnity. It constitutes a: compact between the people, considered in 
whole or in part, and the individual, whether his station be high or 
low. It transcends government, state or national, which seeks to in- 
vade or set aside its guaranties. Those guaranties are co-ordinate, 
and no one of them can be so employed as to render nugatory any of 
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the others. They are not so flexible or volatile that they may be 
lightly set aside under conceptions of necessity or desirability however 
bénéficiai or well meant the purpose may be. A Constitution that 
neither guarantees stability nor places limitation upon the arbitrary 
exercise of governmental power is a Constitution in name only, and 
by the Constitution of the United States the judicial power is extended 
to ail cases in law and equity arising under it. 

[4] IV. It must be conceded, then, that the police power of the 
State is subordinate to the Constitution, and that statutes and ordi- 
nances purporting to be an expression of that power will be set aside 
if they invade constitutional rights. It may be conceded further that 
such régulations will be sustained. unless their conflict with such rights 
is clearly apparent. What then are the grounds upon which the court 
my feel itself called upon to déclare such acts invalid? The principles 
governing are well established. The difficulty, if any, to be encoun- 
tered, lies in the détermination of the f acts. Thèse must be resolved 
by whatsoever tribunal bas heen charged with that duty. 

In gênerai it may be stated that the courts, in ail jurisdictions, with 
uniformity, hâve declared that the enforcement of a municipal ordi- 
nance will be enjoined when it is unreasonable, whether upon its face, 
or where a state of f acts makes it so ; where it is oppressive, unequal, 
unjust, or altogether unreasonable; where it involves oppression or 
abuse of power under the mère guise or pretext of régulation ; where 
obédience would require an expenditure which would rentier its opér- 
ation confiscatory; where it has no référence to the comfort, safety, 
or welfare of society; where it is not adapted thereto nor intended to 
produce such bénéficiai resuit ; where it subverts rights under the mère 
prêteuse and color of régulation ; where it is apparent that the public 
health, safety, and welfare bear but the most remote relation to the 
law; where it impairs the obligations of contracts under the mère 
guise and pretext of contributing to the public safety, health, and wel- 
fare in the form and under the pretense of police régulation. This is 
always so when such vices appear upon its face, and the courts when 
appealed to will always go behind the letter for the purpose of deter- 
mining the real substance and effect. The above statement might be 
mdefinitely elaborated, but it is sufticient to indicate the grounds upon 
which such ordinances will be scrutinized when it is charged that a 
so-called police régulation invades the constitutional rights of the party 
applying to the court for protection. For purposes of elucidation a 
number of illustrative décisions will be quoted from the great array 
of cases cited in support of the doctrine. 

"The courts will not take the récital in an ordinance that its purpose Is to 
condemn private property to a public use as conclusive. They will look 
through any sham and see the truth, and the best évidence oljtaluable, wheth- 
er documeutary or oral understandings, will be received to show the real 
purpose." Kansas City v. Hyde, 196 Mo. 498, 96 S. W. 201, 7 L. R. A. (N; S.) 
639, 113 Am. St. Rep. 766; State ex rel. ADel v. Gates, l'JO JIo. .540, 89 S. W. 
881. 2 L. R. A. (N. S.) 152; Glasgow et al. v. St. Louis et al., 107 Mo. 198, 
17 S. W. 743. 

"ïhe courts will déclare an ordinance void for unreasonablpne.'^Js where it is 
oppressive, unequal, uiijust, or altogether unreasouable." City of Lauiar v. 
Weldmau, 57 Mo. App. 507. 
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"Where a régulation In order to make the priées possible would require 
an expenditure from wliieh no reasonable return could be obtained at the 
rates provided in the contract, it is void." Willcox v. Consolidated Gas Ce, 
212 TJ. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382, 15 Ann. Cas. 1034. 

"But certainly there Is a llmit in this regard over which Législatures and 
municipalities cannot pass; they eannot, in the exercise of assumed police 
powers, violate charter contracts and overthrow vested riglits. The limit to 
the exercise of the police power in thèse cases must be this: The régulations 
must hâve référence to tbe conifort, safety, or welfare of soclety ; they must 
not be in conflict wlth any of the provisions of the charter ; and they must 
uot, under prêteuse of régulation, take from the corporation any of the essen- 
tlal rights and privilèges which the charter confers. In short, they must be 
police régulations in fact, and not amendments of the charter in curtailment 
of the corporate franchise. Cooley, Const. Lira. (5th Ed.) 712." State ex rel. 
City of St. Louis V. Laclede Gaslight Co., 102 Mo. 472, 14 S. W. 974, 15 S. W. 
383, 22 Am. St. Rep. 789. 

One o£ the most illuminating cases upon this subject is that of Yick 
Wo V. Hopkins, 118 U. S. 356, 6 Sup.' Ct. 1064, 30 L. Ed. 220, where- 
in was involved an ordinance upon its face apparently well within the 
police power of the city, apparently equal and impartial in its provi- 
sions, but which, from the facts, the court found was passed and 
operated for purposes of discrimination against the Chinese laundry- 
men of San Francisco. The court said : 

"It is clearly within the just and constitutional llmlts of the législative 
power to adopt any reasonable and uniform régulations, in regard to the time 
and mode of exercising that right, which are designed to secure and facilitate 
the exercise of such right, in a prompt, orderly, and convenlent mauner ; 
nevertheless, such a construction would afford no warrant for such an exer- 
cise of législative power, as, under the prêteuse and color of regulating, 
should subvert or injurlously restrain the right Itself. 

"The same principle has been more freely extended to the quasi législative 
acts of Inferior municipal bodies. In respect to which it is an ancient juris- 
dictlon of .iudicial tribunals to pronounce upon the reasonableness and con- 
séquent validity of their by-laws. In respect to thèse it was the doctrine 
that every by-law must be reasonable, not inconsistent with the charter of 
the corporation, nor with any statute of parliament, nor with the gênerai 
principles of the common law of the land, particularly those having relation 
to the liberty of the subject or the rights of private property. Accordingly, 
in the case of State of Ohio ex rel., etc., v. Cincinnati Gaslight & Coke Co., 
18 Ohio St. 262-300, an ordinance of the city council purporting to flx the 
priée to be charged for gas, under an authorlty of law glving discretionary 
power to do so, was held to be bad, if passed in bad faith, flxing an unrea- 
sonable priée, for the fraudulent purpose of compelling the gas Company to 
submit to an unfair appralsement of their works. 

"Though the law itself be fair on its face and impartial in appearance. 
yet. If it Is applied and administered by public authorlty wlth an evil eye 
and an unequal hand, so as practically to make un.lust and Illégal discrimina- 
tions between persons in similar circumstances, material to their rights, the 
déniai of equal justice is still within the prohibition of the Constitution. 

"The détermination of the question whether the proeeedings under thèse 
ordinances and in enforcement of them are In conflict with the Constitution 
and laws of the United States necessarily involves the meaning of the ordi- 
napees, which, for that pUrpose, we are required to ascertaln and adjudge." 

This doctrine is still further elaborated by the Suprême Court in 
the case of Lochner v. New York, 198 U. S. 45-64, 25 Sup. Ct. 539, 
546 (49 L. Ed. 937, 3 Ann. Cas. 1133), wherein it was said: 

"It must, of course, be conceded that there is a limit to the valid exercise 
of the police power by the state. There is no dispute concerning this gênerai 
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proposition. Otherwise tlie fourteenth amendment wonlcJ liave no efficacy, 
and the Législatures of the States would hâve unbounded power, and it would 
be enough to say tltat auy pièce of législation was enacted to conserve the 
rnorals, tlie health, or the safety of the people; such législation would he 
valid, no matter how absolutely wlthout foundation the claim mlght be. The 
claim of the police power would be a mère pretext— become another and 
(lelusive name for the sujjreme sovereignty of the state to be exercised free 
from constitutional restraint. This is not contended for. 

"It is a question of which of two powers or rights shall prevail — the power 
of the state to leglslate, or the right of the individual tt» liberty of person 
and freedom of contract. The mère assertion that the subject relates though 
but in a remote degree to the public health does not necessarily render the 
enactment valid. The act must hâve a more direct relation, as a means to 
an end, and the end itself must be appropriate and legitimate. * * * 

"It is impossible for us to shut our eyes to the fact that many of the laws 
of this charaeter, while passed under what is clalmed to be the police power 
for the purpose of protecting the public health or welfare, are, in reality, 
passed from other motives. We are justifled in saying so when, from the 
charaeter of the law and the subject upon which it legislates, it is apparent 
that the public health or welfare bears but the most remote relation to the 
law. The purpose of a statute must be determined from the natural and 
légal effect of the language employed ; and whether it is or is not répugnant 
to the Constitution of the United States must be determined from the natural 
effect of such statutes when put into opération, and not from their pro- 
clalmed purpose." 

The doctrine of this case was followed and in ail things approved 
by the Suprême Court of this state in the case of State v. Miksicek, 
225 Mo. 561, 125 S. W. 507, 135 Am. St. Rep. 597. 

"Depriving an owner of property of one of its essential attributes is de- 
priving him of hls property within the meaning of the constitutional provi- 
sions that no person shall be deprived of life, liberty, or property wlthout 
due process of law. Rights guaranteed to a citizen by the Constitution can- 
not be abridged by législation under the guise of a police régulation. The 
statute cannot escape censure by assumiug the label of a police régulation. 
It hag none of the éléments or attributes which pertain to such a régulation, 
for it does not in terms or by implication promote, or tend or promote, the 
pulJlic health, welfare, comfort, or safety ; and, if it did, the state would not 
be allowed under the guise and prêteuse of police régulation, to encroach or 
trample upon any of the just rights of the citizen, which the Constitution 
Intended to secure against diminution or abridgment." State v. Julow, 129 
Mo. 163, 31 Sup. et. 781, 29 L. II. A. 257, 50 Am. St. Rep. 443. 

"In order to sustain législation of the charaeter of the act in question, as 
a police measure, the courts must be ab)e to see that its ob.i'ect in some de- 
gree tends towards the prévention of some offense or manifest evil, or has 
for its aim the préservation of the public health, morals, safety, or welfare. 
If no such object is disceniiWe, but the mère guise and masquerade of pub- 
lic control, under the nanie 'of an act to regnlate business and trade,' etc., 
is adopted, tbat the liberty and property rights of the citizen may be invaded, 
the court wi!l strike down the act as unwarranted." State ex rel. Wyatt v. 
Ashbrook et al., 154 Mo. 375, 55 S. W. 627, 48 L. 11. A. 263, 77 Am. St. Rep. 765. 

"It is conceded that its acts must hâve such a relation to the public health 
tbat the courts by inspection ean diseern that they relate to and are con- 
venlent and appropriate to promote the publie health, and are not niere ar- 
bitrary provisions which the courts eau see hâve no natural connection with 
the professed purpose of subserving the public health." St. Louis v Schuler 
190 Mo. 524-534, 89 S. W. 621, 622 (1 L. R. A. [N. S.] 928). 

"Where the facts as to the situation and conditions are such as to estab- 
llsh the exercise of the police power in such nianner as to oppress or dis- 
criminate against a class or an individual tbe courts may consider and glve 
weight to such purpose in considering the validity of the ordinance. It is 
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well settled that, where property rights will be destroyed, unlawful Interfér- 
ence by crlminal proceedings under a void law or ordinance may be reached 
and controlled by a decree of a court of equlty." Dobbins v. Los Angeles, 
195 U. S. 223, 25 Sup. Ot. 18, 49 L. Ed. 169. 

"An ordinance may be valid In its gênerai pnrpose, but unreasonable and 
oppressive as applied to certain property." McQulllin on Municipal Ordi- 
nances, par. 186; Heman v. Ring, 85 Mo. App. 231-2.35. 

"The ordinance must be reasonable as applied to the particular subject- 
matter." McQulllin on Municipal Ordlnances, par. 186 ; City of Willow 
Springs v. Withaupt, 61 Mo. App. 275, 276. 

"It may be stated, as a gênerai proposition, that vvhen a clty makes a con- 
tract for a municipal improvement — e. g., conferring the right to introduce, 
diStrlbute, and sell water withln the city — it cannot, in dérogation of its 
contract, by ordinance or otherwise, impose additional burdens upon the 
grantee or vary the conditions contalned in the contract." McQuillin on Mu- 
nicipal Ordlnances, par. 239 ; Los Angeles v. Los Angeles City Water Co., 177 
U. S. 558, 20 Sup. et. 736, 44 L. Ed. 886. 

"Such laws must be plalnly approprlate to secure the end in view, whlch 
was Itself légal and commendable. They must hâve direct relation to the 
public health and a direct and plain tendency to ald in the securlng of It." 
People V. Glllson, 109 N. Y. 389, 17 N. E. 343, 4 Am. St. Rep. 465. 

"Courts are not to be deceived by the mère phraseology in whlch an ordi- 
nance is couched when the action of the municipallty in the llght of the fact 
shows conclusively that it was passed for an unlawful purpose and not for 
the purpose thereln stated." Michie's Ency. vol. 8, pp. 1010-1012; Postal 
Telegraph Cable Co. v. Taylor, 192 U. S. 64-73, 24 Sup. Ct. 208, 48 L. Ed. 342. 

In the case of Kansas Natural Gas Co. v. Haskell (C. C.) 172 Fed. 
545-558, the act provided for the exercise of eminent domain, the re- 
striction of pressure in pipe lines in the state beyond an asserted dan- 
ger point of 300 pounds ; inspection and supervision, régulation of 
foreign corporations dohig business within the state, ail confessed to 
be police powers reseryed in the state; but the court held that the 
purpose of the law after ail, masked as it was, contemplated solely 
and chiefly the prévention of the exportation of gas from the state, 
and so an interférence with interstate commerce. The court said : 

"Does a state possess the constitutional power, derivable from any source 
whatever under our Constitution and laws, to prohiblt, through its législative 
assembly and lawfully constituted officiais assumlng to act in pursuance of 
its expressed will, the transportation of natural gas in interstate commerce, 
or persons from engaging in such enterprlse in a lawful manner? For, un- 
masked and shorn of ail prétests, e^tlsious, and subterfuges, this is beyond 
ail cavil precisely what the act In controversy contemplâtes, and Its enforce- 
ment, if valid, nieans ; for It Is both incompréhensible and inconcelvable to 
our mlnds that it mlght even be thought by any one that another view of the 
act in question should be taken by a court, or that it mlght in the end be 
solemnly decreed that that whlch Is abortlve and inefCectual if attenipted by 
direction shall become virile and impresuable to attack if sheltered behind 
such subterfuges, glossed by such pretexts, or coated wlth such évasions as 
are hère employed." 

This case was affirmed and quoted with approval in West v. Kan- 
sas Natural Gas Co., 221 U. S. 229, 31 vSup. Ct. 564, 55 L. Ed. 716, 
35 L. R. A. (N. S.) 1193, and the same principles are laid down by the 
Court of Appeals of this circuit in Haskell, Governor of Oklahoma, 
et al, V. Cowham (C. C. A.) 187 Fed. 403, 109 C. C. A. 235. The 
authorities in support of thèse principles are overwhelming in number 
and compelling in dignity, and the Suprême Courts of the United 
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States and of this state are foremost in their exposition. St. Louis v. 
St. Louis Theater Co., 202 Mo. 690, 100 S. W. 627 ; City of Rush- 
ville et al. V. Rushville Nat. Gas Co., 132 Ind. 575. 28 N. E. 853, 15 
L. R. A. 321 ; City of Chicago v. Gunning System, 214 111. 628, 73 
N. E. 1035, 70 L. R. A. 230, 2 Ann. Cas. 892 ; St. Louis Gunning Co. 
V. City of St. Louis, 235 Mo. 99, 137 S. W. 929 ; State ex rel. Haeuss- 
1er V. Gréer, 78 Mo. 188; State ex rel. v. Corrigan Street Ry. Co., 
85 Mo. 263, 55 Am. Rep. 361 ; Kansas City v. Corrigan, 86 Mo. 67 ; 
Sloan et al. v. Pacific R. Co., 61 Mo. 24-32, 21 Am. Rep. 397 ; State 
V. Fisher, 52 Mo. 174; Thompson, Judge in State v. Addington, 12 
Mo. App. 214; Corrigan v. Gage, 68 Mo. 541; Louisville & N. R. 
Co. V. Railroad Commissioners of Tenn. CC. C.) 19 Fed. 679-689; 
Ritchie V. People, 155 111. 98, 40 N. E. 454, 29 L. R. A. 79, 46 Am. 
St. Rep. 315; Dillon on Municipal Corporations, pars. 591, 592, 716. 

[5] V. VVe corne now to the question of whether the court should 
stay the opération of this ordinance in the light of the law as thus 
disclosed and of the practically undisputed facts shown at the hearing. 
It appeared without dispute at the hearing, in fact it is practically ad- 
mitted, that during periods of low température, such as hâve been 
heretofore referrecl to, it is impossible for the complainant to comply 
with this penalty ordinance. It does not "control its source of supply." 
Its source of supply is the Kansas Natural Gas Company, a distinct 
corporation with which it has a contract providing that the supply Com- 
pany is bound "only to furnish such supply for such a period of time 
as the wells and pipe lines of the party of the first part and such 
other resources as the party of the first part shall be able to command 
are capable of supplying." And it is further expressly understood 
and agreed between them that the supply company shall not be liable 
for any ioss, damage, or injury that may resuit either directly or in- 
directly from shortages or interruptions. The supply company is, 
however, held to use diligence to supply complainant with a constant 
and sufficient quantity of merchantable gas for ail consumers. The 
diligence of that company was shown at thèse hearings by persuasive 
testimony, no part of which was controverted by défendants. 

But even if it be conceded, which it cannot be, that the complainant 
company does either directly or indirectly control its source of supply 
from a légal standpoint, nevertheless it is powerless to compel the 
forces of nature. It appears overwhelmingly from the facts produced 
before this court that gas in sufiîcient volume does not exist reason- 
ably accessible to complainant, or elsewhere, to supply a constant pres- 
sure at ail times and places as required by this ordinance; and, if it 
could be procured at ail, it would be only at an expenditure so enor- 
mous and unreasonable as to amount to impairment of complainant's 
property and franchise rights. 

This is practically conceded by counsel for défendants in their brief. 
They say : 

"Complainant introduced évidence tendlng strongly to show tliat tbe supply 
of natural gas is failing, and that during extremely cold weather it cannot 
supply the demand. It is complainant's duty to do its utniost to furnish sat- 
Isfactory service and a reasonably sutticient supply and pressure of gas. 
Complainant ought to be punished for failing in this duty." 
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Upon the facts in this case, this far shown to tlie court, thèse state- 
meijts^ of counsel wel!-nigh "admit" the défendants out of court. The 
défense made no effort to show that complainant is able to comply 
with this ordinance imder the circumstances stated by them, nor that it 
is willfully, neghgently, or otherwise unlawfully failing, neglecting, or 
refusing to do so. We must confceive therefore that counsel for dé- 
fendants stand squarely upon the proposition that under the franchise 
ordinarice complainant's contract compels it to furnish gas in ail de- 
sired' quantities, at ail times and places, and under ail possible con- 
ditions, I hâve no doubt that this is the gênerai impression in the 
minds of thpse who hâve not considered the nature of the substance 
involved, atid who are unfamiliar with the terms of the agreement be- 
tween the city, and the gas company. But reflection convinces us that 
this is ,not true. 

It is' well recognized.that natural gas is more or léss elusive, un- 
stable, and uncertain. It is produced by nature in indeterminate quan- 
tities, not by man according to fixed and controllable laws of produc- 
tion. The rule respecting it is thus stated: 

"If the supply in case of natural gas should fail, that would be a défense 
In case the company had made ail effort to furnish the gas, for natural gas 
is no article that ean be manufactured, and a quite différent situation from 
an Instance; Qf supplying artificial gas Is presented." Thornton on the Law 
Relating to Gas and Oil, par. 535, pp. 591, 592. 

The franchise ordinance recognizes the limitations of the subject- 
matter. In section 5 it provides that the pressure which may be re- 
quired of complainant must be not only reasonable but practicable — 
a provision which the agents of the city had voluntarily inserted in 
prior "model" ordinances. 

Section 10, avowedly for the purpose of securing the correct mea- 
surement of gas furnished, and the proper pressure of gas to produce 
the best obtainabîe results, with least consumption, carefully provided 
that ail this must be donc "with due regard to the reasonableness and 
practicability of such pressure." 

Section 14 made provision for that time when the supply of natural 
gas obtainabîe from sources "reàsonably accessible" should, within the 
prescribed life of the ordinance, become inadéquate to warrant the 
company in continuing to supply it. The contract between the original 
grantees and the supplying company expressly limiting the obligation 
to supply gas, when prevented by the caprice of nature, as heretofore 
quoted, is expressly made a part of the franchise contract between 
complainant and the city, in that, it was expressly approved by the 
city's légal department and agreement for its ultimate transfer to the 
city furnished as part of the franchise conditions. The provisions for 
forfeiture because of neglect to do any act by the franchise ordinance 
required, and for repeal because of failure to furnish gas in com- 
pliance with the provisions of the ordinance, each contain a saving 
clause of 60 days, within which the complainant may rectify its f all- 
ures and continue substantial compliance. Both parties understood 
the nature of the subject-matter with which they were dealing. No 
municipality desires to impose unreasonable conditions, and no sane 
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contracter for public utilities would or could afford to accept sucli. 
It was well understood that natural gas would eventually fail, and 
that when it did it would do so by degrees and not abruptly. What 
the grantees under this franchise ordinance agreed and contracted to 
do was to use ail reasonaLile diligence and make ail reasonable expendi- 
ture necessary to furnish to the inhabitants of Kansas City such nat- 
ural gas as they might need and désire for illuminating, heating, and 
mechanical purposes under any reasonable and practicable pressure, 
which gas must at ail times be of the same character and quality as 
when it cornes from the earth and not be mixed with air or other- 
wise adulterated. 

But the défendants say that during most of the year, for ail but 
five or six weeks, and part of the time during that short period, the 
Company can and does maintain the pressure required by this ordi- 
nance. Therefore, if it can be and is maintained for the greater part 
of the time, it is a practicable and reasonable provision and cannot 
be declared void in this or any other proceeding; but, for such oc- 
casions as the facts show it to be unreasonable, complainant must be 
left to its défense in prosecutions instituted in the municipal courts. 
As we hâve already seen, an ordinance may be valid in its gênerai pur- 
pose, but unreasonable and oppressive as applied to certain property. 
It must be reasonable as applied to the particular subject-matter. The 
police power must not be exercised in such manner as to oppress or 
discriminate against a class or an individual. It is conceded by coun- 
sel that: 

"Courts will déclare an ordinance unreasonable upon a showing of a state 
of facts which makes it unreaisouable. And an ordinance may be reasonable 
and valid in its application to some streets and void as to its application to 
other streets or other parts of the same street." St. Louis v. St. Louis 
Theater Oo., 202 Mo. 690, 100 S. W. 627 ; Pennsylvania R. Co. v. Jersey City, 
47 N. J. I^aw, 286 ; Chicago v. Gunning System, 214 111. 628-641, 73 N. E. 1035, 
70 L. R. A. 230, 2 Ann. Cas. 892. 

The issues in thèse cases involved matters like bill-board or hang- 
ing-.sign ordinances, which are reasonable as applied to congested por- 
tions of the city and unreasonable in other localities; ordinances af- 
fecting the speed of trains, reasonable in thickly settled districts and 
unreasonable in sparsely settled suburbs. Hère the law is practical in 
opération and distinguishes between the localities involved. Can it 
be said that it cannot be equally operative when periods of time are 
involved? Is there redress for oppression in one case and not in the 
other? It has been said by the courts that the fact that a municipal 
court, from the very nature of its functions, could not deal compre- 
hensively with an offense under a penalty ordinance, challenged as 
inyolving the improper exercise of the rate making power, would, 
without more, justify the intervention of a court of equity where the 
rights of the parties can be more perfectly adjudicated. The same 
principle would apply quite as fully to a case like the présent where 
propositions must be considered and determined far beyond the scope 
and province of a municipal court. 

But no such considération as that stated by défendants' counsel is 
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presented in this case. It was not contended at the argument that 
the complainant has neglected or refused to maintain the desired pres- 
sure, when it was possible for it to do so, nor was there a shred of 
évidence to that effect. On the contrary, it was asserted and con- 
tended that it could comply with the ordinance and did so at ail times 
except when the température was so low as to make compliance im- 
possible. The facts were ail known to every department of the city 
at the time this amended ordinance was passed. It is significant that 
the council waited to impose the penalty clause until a time of year 
and ùhusually low température in this locality, even for that season 
made it apparent in the light of expert information and past expéri- 
ences that the gas company could not comply with its terms. We can- 
not close our eyes to this obvions fact. No matter what may hâve 
been the past misdeeds of the complainant, and none are disclosed, 
that hâve contributed appreciably, if at ail, toward the présent unsat- 
isfaçtory condition of pressure, it cannot, of course, be supposed that 
the council intended to pass a rétroactive measure. The only office 
of this penalty amendment — and we are forced in the light of ail the 
surrounding circumstances to conclude that this was the motive in the 
minds of its framers — would be to punish the gas company for some- 
thing beyond its power to remedy. It must be conceded that the mea- 
sure is in no sensé appropriate or adapted to correct the evil, nor to 
contribtite in the slightest degree to the heahh, safety, comfort, or 
welfare of the community. It is entirely inoperative to restore the 
requisite volume of gas to exhausted fields. It is therefore a police 
measure, if one at ail, in name only, and not in substance and effect. 
Furthermore, having Ijeen framed under such conditions as to compèl 
the donclusion that it was passed for an, ulterior purpose, it f ails di- 
rectly within the princiole announced by the Suprême Court of the 
United States in Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 
30 L. Ed. 220, heretofore fully discussed. It is directed at a single 
corporate citizen under circumstances whicn make its opération and in- 
tended opération unjust and oppressive. This finding does not and 
is not ir;tended to interfère with any proper exercise of the police 
power oi the city or other form of legitimate régulation and super- 
vision. As was said- by the court in Kansas Natural Gas Co. v. Has- 
kell (C. C.) 172 Fed. 545-571: 

"It is not Intended, by anything sald iti the course of this opinion, to 
elther hold op intimate the state does not possess the power to supervise, 
control, and régula te in a reasouable manner the method of construc- 
tion and manner of laying and maintaining pipe lines to be employed in the 
transiKirtatioti of uatural gas in Inteistate as well as intrastate commerce, 
lor the purpose of preserving the health and promoting the safety of its 
cltizens and safeguarding the public against accident whieh may resuit from 
the conduct of a business in wbich a highly inliammablp, dangerous, and 
volatile product is transported. the right of reasonable inspection, super- 
vision, and control, commensurate with the attendant danger, the stàte has 
and sholild exercise lu its reserve police power. What we do say, and in- 
tend to be understood as saying and uieauing, is this: AU snch régulations 
must be reasonably adapted and necessary to accomplish the end sought, 
and the result or end sougjit to be attaiued must be such as f ails \yithin the 
scbpe of thé power residing in the state. « • • 
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"It must not be exerted in disRuise for the purpose of clenyinf? any person 
within its jurisdlction th.e equal protection of the laws, or deny any such 
person his just property rights wlthout due process of law." 

And it may further be said that it cannot be exercised under the 
empty pretext of contributing to the public health and safety, to which 
it bears no possible relation, for the indirect and improper purpose of 
enforcing a false construction of the contract obligations of the com- 
plainant. 

There can be no doubt that the complainant company is required to 
make full and substantial compliance with the terms of its contract. 
It must furnish ail the gas it can, and as long as it can, within the 
terms of its contract, and it must so conduct its business as to protect 
the public from injuries for which it is legally responsible. If it is 
sincerely believed that the business of furnishing natural gas to the 
people of this city under conditions existing cannot be conducted with- 
out grave danger and sufïering to the community, then a more prac- 
tical police régulation, and one comporting more with the exigencies 
of the case, would be one prohibiting the complainant from furnish- 
ing natural gas at ail under such conditions. This would be effective, 
and would -be a police régulation in f act as well as in name, provided 
the situation is serious enough to warrant such a drastic measure. 

This leads us to consider briefly what safeguards are incorporated 
in the franchise contract itself as measures of protection both to the 
community and the franchise holder. They are not few in number. 
By section 10 an elaborate system of inspection is provided. By sec- 
tion 17 forfeiture, involving the suspended franchises to furnish arti- 
ficial gas, is the penalty for failure, refusai, or neglect to fulfill the 
requirements of the ordinance for so long a period as 60 days. By 
section 20 the city reserves the right to purchase and to operate the 
plant itself under conditions therein named, which right shall become 
immediately operative, even before the expiration of the 10-year peri- 
od, if complainant ceases to furnish natural gas as required by the 
contract. By section 21 the city reserves the right to grant gas fran- 
chises to others. By section 22, to repeal the ordinance entirely upon 
substantial and continued failure for a period of 60 days to furnish 
gas in compliance with its provisions ; and further to own and operate 
a plant or plants itself to supply the city or inhabitants with natural 
or artificial gas for any purpose, or to furnish any other sort of light. 
The city reserves its right of governmental control and ail its gênerai 
rights in law or equity. Reasonably exercised and applied to a proper 
State of facts, thèse reserved remédies are sufficient to protect the city 
and consumer alike. One other provision of the contract deserves 
fuller considération; this is section 14, which provides that: 

"Should the supply of natural gas obtainable by grantees reasonably ac- 
cessible, be, at any tlme hereafter during the life of this ordinance, Inadé- 
quate to warrant them in continuing to supply natural gas under the terms 
of this ordinance, or should the eommon eouncil of Kansas City so flnd at 
any time (and in the event of a disagreement as to the facts in this respect 
either party or a gas consumer may bave recourse to the courts to estab- 
lish the facts), they shall not be longer required to do so." 
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This provision was evidently intended to meet a situation something 
like the présent one, which must hâve been anticipated in view of the 
nature of the substance contracted to be f urnished. As bas beeii said, 
it was known from the first that the supply of natural gas would 
eventually become exhausted. In the nature of things it would begin 
to fail gradually; and a point would inevitably be reached when the 
proMém to be solved by the city and company alike would be, when 
the continued use of natural gas for heating, illuminating, and me- 
chanical purposés was no longer of advantage to either party, neither 
party would lightly seek to terminate the contract. The gas company 
would presumably désire to continue so long as it might do so at a 
profit; ; The city and its people would désire to continue the use so 
long as it contributed in a large degree to the gênerai comfort and 
convènience. In case the parties are unable to agrée, provision is 
made that appeal may be made by either, or in default thereof, by any 
consumer of gas, to the courts for a détermination of whether under 
ail the circumstances it is profitable or warrantable to cease f urnishing 
on the one hand, or to insist upon continuance on the other. The law 
requires that gas must be f urnished impartially to ail who désire to 
lise it; manifestly, as the quantity decreases, ail cannot at ail times 
and ùnder ail circumstances hâve as much as some may désire. It is 
not thé'orily form of illumination that may be used or that is used. 
l't 'isriottlie exclusive fuel employed. It is comfortable, it is con- 
vènientj and it is highly satisfactbry or less so according to circum- 
stances. It is a practical business question to be decided when we 
hâve rea;ched a point where it must be continued and used in a re- 
stricted sensé, or where it must be discontinued altogether. 

In either event, private • consumers must, of course, adapt their in- 
struméntalities of consumption to the changing circumstances. The 
gas company would scarcely be justified in seeking to return to arti- 
ficial'gas; with its higher price and its more limited utility, while the 
city and the people f elt that the supply remaining was still too valuable 
to be cast aside. But, if it continues the supply, may we legally con- 
strue th'e contract to mean that it must maintain its investment, its 
operating expenses, discharge its obligations to its supply companies, 
and at' the same time that the obligations of the contract on the part 
of the city may be repudiated and the complainant be vexed by profit- 
less litigatjon ?• If the city believes that the time has come when the 
change çontemplated by the contract should be effected, it should in- 
stitute proceedings , to that end. Should the irreconcilable and indé- 
terminable, condition,, now contended for be insisted upon, the com- 
plainant would necessarily hâve to avail itself of this provision of the 
contract. It seems to the court that both parties should face the sit- 
uation fairly as it présents itself. The gas company asserts that it 
stands ready to continue f urnishing natural gas to the best of its 
ability, if that is desii'ed. It would seem désirable that, so far as 
practicable, the wishes of the people of this community as to the con- 
tinued use of natural gas in view of existing conditions be ascertained. 
Their représentatives should décide this question and act accordingly. 
No right-minded man desires to impose unreasonable hardships upon 
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public service corporations. No one wants a public utility to be fur- 
nished at less than it is reasonably worth. The people, if they are 
placed fully and conscientiously in possession of the facts, may be re- 
lied upon to deal justly and fairly with ail questions of this nature. 

If, in making thèse suggestions, the court seems to hâve exceeded 
the limits of its legitimate functions, its apology must be that the ques- 
tion involved is deemed to be one of paramount importance, and it is 
felt that so complex a matter should be dealt with in a broad spirit, 
keeping in mind the extensive rights involved on both sides. That a 
solution should not be attempted by means of narrow policies which 
fall far short of accomplishment, and tend toward injustice, dissat- 
isfaction, and unrest. This discussion has been long and burdensome 
to the court, and it may be felt generally wearisome ; but it must be 
remembered that in this case the entire people of this city are parties 
directly or indirectly. It is proper that they should know what the 
facts are, v^^hat the court décides, and the reasons upon which the 
décision is based ; because it is only through candor and f ull under- 
standing that public questions afïecting so intimately the entire body 
of the people may be resolved and determined with regard alike to 
the administration of justice and the maintenance of law. 

[6] VI. It is submitted by the défense that the restraining order 
was improvidently issued in so far as the two cases alles;ed to hâve 
been pending when the bill was filed are concerned. Complainant in- 
sists that thèse cases were not legally pending "because there was no 
ordinance prescribing any way to serve a corporation with summons 
in a suit to collect a fine for violating a city ordinance until January 
4, 1912, and thèse two alleged suits were fded on December 28, 1911." 

Section 720 of the Revised Statutes (U. S. Comp. St. 1901, p. 581) 
provides that: 

"The wrlt of injmictioii sliall not be granted by a court of tlie United States 
to stay proceediiigs In a court of a state, except in cases where such in- 
junctlon may be authorized by any law relating to proeeediugs in bank- 
ruptey." 

Provisions of this section relate only to the stay of proceedings be- 
gun in the courts of a state before any resort to the United States 
Court. Lanning v. Osborne et al. (C. C.) 79 Fed. 657-662, and cases 
cited. The municipal court of Kansas City is a court of the state 
within the meaning of the statute. By charter and ordinances passed 
thereunder, that court is given jurisdiction of violations of ordinances 
or other régulations of the city, for the breach of which any fine or 
penalty is imposed. Thèse two cases were filed December 28, 1911. 
In Missouri civil cases are deemed to be begun when pétitions are filed 
(South Missouri Lumber Co. v. Wright, 114 Mo. 326, 21 S. W. 811), 
and a prosecution for the violation of a city ordinance is begun when 
the prosecuting oflicer of the city files his affidavit or information 
(City of Pilot Grove v. McCormick, 56 Mo. App. 530). It must be 
conceded therefore that thèse cases were pending at the time com- 
plainant's bill was filed in this court ; but at that time the only process 
provided in such cases before municipal courts was a warrant for ar- 
rest. This was concededly an inappropriate form of process to secure 
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jurisdiction over a corporation against which a fine only could be 
assessed. January 2, 1912, the common council, to supply this defect, 
provided for service upon corporations in such cases by summons, as 
in civil cases. This ordinance was approved January 4th follovving. 
The bill in this case was filed late in the afternoon of January 4th. 
It would appear therefore that, at the time this proceeding was in- 
stituted in the fédéral court, the two cases were pending in the munic- 
ipal court, and that that court was provided with a form of process 
available for purposes of jurisdiction although not yet served. While the 
ruie of jurisdiction in the fédéral courts differs from that in the state 
courts, nevertheless, in determining whether a case is pending in the 
state court, we must recognize the procédure prevailing in the state 
jurisdiction. I am therefore of the opinion that thèse cases were 
pending in a court of the state, within the meaning of section 720 of 
the Revised Statutes, at the time the restraining order was issued, and 
that as to those two cases that order must be dissolved. 

[7] VIL There remains to consider whether the suit subsequently 
brought by défendants in the state court produces a conflict with a 
prior jurisdiction of the same parties and subject-matter in this court, 
and whether the injunctive process of this court should be extended 
to restrain défendants from prosecuting that suit until the issues in 
this case hâve beén finally determined. The rule is well settled that, 
where the jurisdiction of a court of the United States has attached, 
the right ôf the plaintiff to prosecute his suit in such court to a final 
détermination there cannot be arrested, defeated, or impaired by any 
subséquent action or proceeding of the défendant respecting the same 
subject-matter in a state court. Mr. Justice Field, in Sharon v. Terry 
(C. C.) 36 Fed. 337: 

"It Is a doctrine of law toc long established to requlre a citation of au- 
thorltles that, where a court has jurisdiction, It has a rlght to décide every 
question which oecurs In the cause, and whether its décision be correct or 
otherwise, its judgment, till reversed, is regarded as blndlng In every other 
court ; and that, where the jurisdiction of a court, and the rlght of a plain- 
tiff to prosecute his suit in it, hâve once attached, that rlght cannot be 
arrested or taUen away by proceedings In another court. Thèse rules hâve 
thelr foundation, not merely In comity, but on necessity. For, if any one 
may enjoin, the other may retort by injunction, and thus the parties be 
witliout remedy; belng llable to a process for contempt in one, if they dare 
to proeeed in the other. Nelther can one take property from the custody 
of the other by replevln or any other process, for this would produce a 
conflict extremely embarrassing to the administration of justice." Pecls v. 
Jenness, 7 Hovv. 612-624, 12 L. Ed. 841; Moran v. Sturges, 154 U. S. 256- 
260, 14 Sup. et. 1019, 38 L. Ed. 981. 

In Starr et al. v. Chicago, R. I. & P. Ry. Co. et al. (C. C.) 110 Fed. 
3, Judge Sanborn said : 

"Wherever a fédéral court and a state court hâve concurrent jurisdiction, 
the tribunal whose jurisdiction flrst attaches holds It to the exclusion of the 
other until Its duty is fully performed and the jurisdiction involved is ex- 
hausted. * * * 

"The court which flrst obtains jurisdiction of the subject-matter and of 
the necessary parties to a suit may, and If it discharges its duty it must, 
if necessary, issue its injunction to prevent any interférence by any one with 
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Its eCfectnal détermination of tbe Issues, and Its administration of the rights 
and remédies Involved in the litlgatlon." 

The Suprême Court, in Harkrader v. Wadley, 172 U. S. 148, 19 
Sup. Ct. 119, 43 L. Ed. 399, states the proposition thus: 

"■When a state court and a court of ttie United States may eacli take jurls- 
dlction of a matter, tlie tribunal where jurlsdictlon flrst attaches tolds it, 
to the exclusion of the other, untll Its duty Is fully performed and the jurls- 
dictlon Involved is exhausted; and thls rule applies alike in both civil and 
crlminal cases." 

See, also, Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. 
Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764. 

In United States v. Eisenbeis et al. (C. C. A.) 112 Fed. 190, 50 C. 
C. A. 179, the court said : 

"The gênerai rule is well settled that, where différent courts hâve con- 
current jurlsdictlon, the court which first acquires jurisdlctiou of the parties, 
the subject-matter, the spécifia tliing, or the property in controversy, Is en- 
tltled to retaln the jurisdiction to the end of the litlgatlon, without inter- 
férence by any other court. It is the duty of the court vehich first obtains 
full and complète jurisdiction over the whole case to keep control of it, to 
the exclusion of the other court that had net obtained sueh full jurisdiction 
and to grant the relief prayed for. This gênerai principle is well settled. 
ïhe only dlfflculty lies In Its application to the facts of any glven case." 

And so it is said in Prout v. Starr, 188 U. S. 537-544, 23 Sup. 
Ct. 398, 47 L. Ed. 584: 

"The jurisdiction of the Circuit Court could not be defeated or impnlred 
by the institution, by one of the parties, of subséquent proceediugs, vvhether 
civil or crlminal, involving the same légal questions, In the state court." 

In Rodgers v. Pitt (C. C.) 96 Fed. 668-670, the reason of the rule 
is thus emphasized: 

"Thls rule is Important to the exercise of Jurisdiction by the courts whose 
powers are llable to be exerted withln the same sphères and over the same 
subjects and parties. There is but one safe road for ail the courts to fol- 
lovF. By adhering to this rule, the comity of the courts, national and state, 
Is maintalned, the rights of the respective parties preserved, and the ends 
of justice secured, and ail unnecessary conflicts avoided. Any other rule 
would be llable at any time to lead to confusion, if not open collision, be- 
tween the courts, whlch might bring about injurlous and calamitous results. 
This rule is elementary lavr, and a citation of ail the authorlties In Its sup- 
port would be endless and useless." 

Where the fédéral questions raised by the bill are not merely color- 
able but are raised in good faith and not in a fraudulent attempt to 
give jurisdiction to the Circuit Court, that court has jurisdiction, and 
can décide the case on local or state questions only, and it wiil not 
lose its jurisdiction of the case by om,itting to décide the fédéral ques- 
tions or deciding them adversely to the party claiming their benefit. 
Siler et al. v. Louisville & Nashville R. Ce, 213 U. S. 175, 29 Sup. 
Ct. 451, 53 L. Ed. 753; Risley et al. v. City of Utica et al. (C. C.) 
179 Fed. 873-882. The Suprême Court of the United States many 
years ago addressed itself to this question with a view to pointing 
oUt the distinctions which must be observed in the practical applica- 
tion of the principle. 
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In Buck V, Colbath, 3 Wall. 334, 18 L. Ed. 257, Mr. Justice Miller 
said: 

"The rule that, among courts of concurrent jurisdiction, that one whicli 
flrst obtains .iurisdiction of a case bas the exclusive riglit to décide every 
question arising in the case, is subject to sonie limitations ; and is conflned 
to suits between the saine parties, or privies, seelîing the same relief or 
remedy and to such questions or propositions as arise ordinarily and properly 
in the progress of the suit first brought; and does not extend to ail niatters 
which may by possibility become involved in It. 

"It is not true that a court, having obtained jurisdiction of a subject- 
matter of a suit, and of parties before it, thereby excludes ail other courts 
from the right to adjudicate upon other matters having a very close con- 
nection with those before the flrst court, and, in some instances, requiring the 
décision of the same questions exactly. 

"In examining into the exclusive character of the jurisdiction of such 
cases, we must hâve regard to the nature of the remédies, the character of 
the relief sought, and the ideutity of the parties in the différent suits." 

In Watson v. Jones, 13 Wall. 679-715 (20 L. Ed. 666), the same 
learned justice said : 

"When the pendency of such a suit is set up to defeat another, the case 
must be the same. There must be the same parties, or at least such as 
represent the same Interest, there must be the same rights asserted, and 
the same relief prayed for. This relief must be founded on the same tacts, 
and the title or essential basis of the relief sought must be the same. The 
idontity in thèse partieulars sliould be such that, if the pendiug case had 
already been disposed of, It could be pleaded in bar as a former adjudication 
of the same niatter between the same parties." 

In Knott V. Evening Post Co, (C. C.) 124 Fed. 342-356, Evans, Dis- 
trict Judge, said: 

"It has never been doubted that a second suit brought by the same plain- 
tiff against the same défendant on the same cause of action in courts of the 
same sovereignty would be defeated by a plea in abatement, but this is not, 
unless in a very remote sensé, upon the ground that the court in which 
the first suit was brought acquired jurisdiction to the exclusion of ail others, 
but is primarily upon the ground that a défendant should not be vexed by 
two such suits at the same time. Where the two suits, however, are in 
courts of différent sovereignties, the rule does not apply, according to the 
doctrine of the courts of the United States. Gordon v. Gilfoil, 99 U. S. 169 
[25 L. Ed. 383]. 

The Court of Appeals for this circuit, in a number of cases, has 
given this subject careful analysis. In Ogden City v. Weaver, 108 
Fed. 564, 47 C. C. A. 485, the situation presented and the adjudication 
made are thus stated in the syllabus: 

"The pendency in a state court of k suit in equity to détermine the validity 
of a contract and the rights of the parties thereunder does not deprive the 
fédéral court of jurisdiction to entertain an action at law between the same 
parties brought by the défendant in the suit in the state court to recover 
a sum claimed to be due under such contract; the suit at law not being 
one which afCects the custody of property, either actually or constructively." 

Judge Thayer, speaking for the court, on page 567 of 108 Fed.^ 
on page 488 of 47 C. C. A., of the reported case, further says : 

"It is urged, however, in behalf of the défendant clty, that if the decree 
which it has secured in the state court is interlocutory and not final, and 
for that reason caunot be invoked in support of its plea of res judicata^ 
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nevertheless the mère pendency of the case in the state court should hâve lu- 
duced the trial court to suspend ail proceedings in the case at bar until 
the action in the state court was finally heard and determined. ïhis con- 
tention, however, is based upon a misconception of the character of the 
présent proceedlng, which Is an action at law, In personam, to recover a 
sum of uiouey due under a contract. It is not a case which affects the 
custody of any property over which the state court has first acquired jurls- 
dictlon. Neither is it a case which involves any interférence with the or- 
derly conduct of the litigation In the state court. It is simply oue of those 
cases, such as frequently occur, where a state court and a fédéral court, 
in the exercise of a jurisdlction which rightfully fcelongs to each, are called 
upon to détermine the same question, and the fact that they may disagree 
and décide the question differently in no wise interfères with the rlght of 
either to proceed. It is well settled that the fact that a suit upon a cause 
of action is pendlng in a state court will not sustain a plea of lis pendeus 
to a suit upon the same cause of action subsequently flled in a fédéral court. 
Stanton v. Emhrev, 93 U. S. 548 [23 L. Ed. 983] ; Insurance Co. v. Harris, 
97 U. S. 331 [24 L. Ed. 959] ; Buek v. Colbath, 3 Wall. 334-345 [18 L. Ed. 
257] ; Standley v. Roberts, 59 Fed. 836 [8 C. C. A. 305]. The rule is quite 
différent, of course, when, after a suit is brought in a state court which 
affects the custody of property, or at some stage of the proceeding may 
affect its custody, a suit of a like nature is subsequently brought in a 
fédéral court." 

The subject is still further and more elaborately discussed by Judj^e 
Sanborn in Guardian Trust Co. v. Kansas City Southern Ry. Co. (C. 
C. A.) 171 Fed. 43, 96 C. C. A. 285, 28 L. R. A. (N. S.) 620. He 

says: 

"Even if the subséquent actions at law were hetween the same parties 
and involved the same cause of action, as they do not, thèse facts would 
furnish no ground for an injunction agalnst their prosecution. The exist- 
ence of an earlier suit in equity hetween the same parties for the same 
cause in one .jurisdiction will not sustain a plea in abatemeiit or an injunc- 
tion to stay the prosecution of a later action at law in another jurisdiction, 
where the prosecution of the later action does not prevent tlie détermination 
of the issues and the administration of the rights and remédies involved In 
the former suit. Insurance Co. v. Brune's Assignée, 96 TJ. S. 588-593, 24 L. 
Ed. 737 ; FrankUn v. Conrad-Stanford Co., 70 C. C. A. 171-175-178, 137 Fed. 
737-741-744 ; Ogden City v. Weaver, 47 C. C. A. 485-489, 108 Fed. 564-568." 

The learned judge quotes from Insurance Co. v. Brune's Assignée, 
supra, as follows : 

"Certain it is that the plea of a suit pending in equity in a foreign juris- 
diction will not abate a suit at law in a domestic tribunal. This was showM 
in a very able décision made by the Suprême Court of Connecticut, in 
Hatch V. Spoflford, 22 Conn. 485, 58 Am. Dec. 433, where the authoritiea 
are learnedly and logically reviewed. See, also. Coït v. Partridge, 7 Metc. 
(Mass.) 570, and Blanchard v. Stone, 16 Vt. 234. 

"If, then, a hill in equity pending in a foreign jurisdiction has no effect 
upon an action at law for the same cause in a domestic forum, even when 
pleaded in abatement ; if, stlU more, it has no effect when pleaded to another 
bill in equity, as the authorities show — it is impossible to see how it can be 
a basis for an injunction against prosecuting a suit at law. It follows that 
the refusai of an injunction by the Circuit Court was not erroneous." 

It will thus be seen that the same rule applies to proceedings in 

equity as to actions at law. Adverting to the language of Judge Thay- 

er, just quoted, to the effect that the fact that a suit upon a cause of 

action in a state court will not sustain a plea of lis pendens to a suit 

198 F.— 34 
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upon the same cause of action subsequently filed in a fédéral court, 
Judge Sanborn f urther says : 

"It is equally true that the fact that a suit upon a cause of action Is 
pending in a fédéral court will not sustain a plea of lis pendens to a suit 
upon the same cause of action subsequently filed In a state court. 

"Thèse décisions of the Suprême Court and of this court aiiswer many 
arguments of counsel in support of this injunetion. ïhey establish the prop- 
ositions that the avernients in the equity suit of no indebtedness of the 
Belt Company and of the invalidity of the notes, together Avith the prayers 
for the accounting and for the eancellation of thèse notes, dld not with- 
draw from the jurisdiction of the state court or prevent the trial in that 
court of the issue of debt or no debt in the subséquent actions at law there- 
in, for that question was adjudged in the cases of Brune's Assignée and of 
Ogden City. * * • 

"This case falls far within the unquestloned rule that the pendency in a 
State or other court of an action in personam which involves no clalni to 
or lien upon spécifie property in the possession or under the dominlon of 
a national court of equity, and no Issue of which that court has acquired 
exclusive jurisdiction, présents no ground for a dépendent bill to stay it." 

Thèse rulings of the Suprême Court and the Court of Appeals for 
this circuit are determinative of this question in the case at bar. It 
may be conceded that the parties to this proceeding, and to that in 
the state court, are essentially the same. This court first acquired such 
jurisdiction, as it did acquire, but the causes of action are not identical, 
althotigh they do involve, in a gênerai way, the same subjcct-matter, 
and in both similar questions are incidently presented for décision. 
The relief asked is essentially différent. The bill in this court prays: 

First : 

"That said pressure ordinances above set forth, approved May 23, 1910, 
and Decëmber 14, 1911, and each of them, and any other similar ordlnance 
which the défendant city may pass, be declared uuconstitutioual, unenforce- 
able, void and not binding upon your orator." 

Second : That défendants be permanently enjoined and restrained 
from taking any further steps in any suits heretofore instituted, or 
that may be instituted, to enforce or recover penalties for the alleged 
violation of said ordinances. 

In the state court the complainant prays an accounting between the 
gas Company and the city, and ail consumers of gas, in order that it 
may be determined what is a fair, just, équitable, and reasonable value 
of the gas furnished to said consumers under the circumstances and 
conditions existing. and that the gas Company in the meantime be 
restrained from charging or collecting from its consumers any sum 
for the supply of natural gas, and from shutting oiï the supply of gas 
to consumers in def ault of payment ; while in this court the invalidity 
of the ordinance is asserted b'ecause of the unreasonableness and im- 
practicability of the pressure exacted, and in the state court the al- 
leged diminished value of the gas is founded largely upon alleged de- 
fective pressure, nevertheless a complète détermination as to the va- 
lidity of thèse ordinances, and the en forcement of any decree pursuant 
to such détermination, can be efifectuated in this court, without cur- 
tailment, by, or interférence from, any decree of the state court, un- 
der the issues there framed, and without involving the contractual 
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question of the price which the compbjnant in this suit is entitled to 
charge for the gas it furnishes. It may be that the conclusion reached 
in this case, invohàng the reasonableness of pressure, would seem to 
indicate the injustice of a contrary décision in some other jurisdic- 
tion, which incidently involved the reasonableness of the same require- 
nients of pressure, and vice versa ; but that would not affect the déci- 
sion of this court upon the question specifically before it, nor im- 
pede its process, nor the final exécution of its decree. 

No diversity of citizenship is présent. Therefore this court acquires 
jurisdiction solely by reason of the fédéral questions presented ; that 
is, the impairment of contract and the taking of property, without due 
process of law, by the passing of a law — in this case, an ordinance, 
by an agency of the state. It has no gênerai jurisdiction over other 
matters of dispute between complainant and the city involving the 
ordinance-contract. It may, or may not, be that in connection with 
and incidental to the fédéral questions involved complainant might 
hâve framed issues involving purely local questions; and if it could 
hâve donc so, and had donc so, this court, having acquired jurisdic- 
tion of the case, through the présence of substantial fédéral questions, 
might hâve decided the local questions as well, even to the exclusion 
of the fédéral questions involved. But no such a situation is pre- 
sented by the pleadings in this case. It is doubtful if the scope of the 
bill is sufficient to sustain an amendment for that purpose ; but, even 
if it were, and such an amendment were necessary to support an en- 
larged jurisdiction in this court, it could not now operate to oust a 
jurisdiction in the state court which has already attached prier to 
such amendment. I am therefore coiistrained to hold that this court 
cannot, with propriety, seek to restrain the défendants from prose- 
cuting their suit in the state jurisdiction. It is not to be conceived 
that the issues there pending will be ultimately resolved otherwise 
than in accordance with just principles. The rights of the complain- 
ant, under its ordinance-contract with the city, are matters of law 
that must appear upon the face of the record, and either party to that 
suit may hâve any decree rcviewed upon appeal to the Suprême Court 
of the United States, if so desired. 

It will be borne in mind that this is an interlocutory hearing and 
that the action of the court is based entirely upon the showing thus 
far made. However, in view of the completeness of that showing, 
and of the attitude of the parties at that hearing, I hâve deemed it 
advisable that thèse preliminary findings and discussions should be 
made full and explicit in order that the issues may be well defined, 
and that both parties may know with certainty what the views of the 
court are upon the legai questions involved, and the nature of the 
évidence that must be controlling in the final disposition of the case. 
1 hâve in mind further that, under .section 129 of the Judicial Code, 
either party may, if it desires, speedily hâve the rulings of this court 
reviewed by the Circuit Court of Appeals; that appeal may be taken 
within 30 days from the entry of this order, and will take precedence 
in the appellate court. It is entirely practicable that the questions 
hère involved may be heard at the May term of the Court of Appeals 
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for this circuit, and thus the way may be cleared for a final settle- 
ment of this dispute before the approach of another winter brings a 
récurrence of the difficulties which gave rise to this htigation. 

It foUows that the demurrer to the bill must be overruled; that 
the défendants, and each of them, will be enjoined and restrained from 
taking any further steps to enforce or recover penalties for the al- 
leged violations of said pressure ordinances approved May 23, 1910, 
and December 15, 1911, and from instituting, or parmi tting any such 
suits to be instituted or prosecuted against this complainant, or assist- 
ing directly or indirectly in the prosecution of any such suit or suits, 
or talsing any steps whatever to enforce such ordinances until the fur- 
ther order of this court. An appropriate order may be prepared in 
accordance virith this opinion, and this cause is continued for further 
proceedings upon the merits. 



JEWEL TEA CO. v. LEE'S SUMMIT, MO., et al. 

(District Court, W. D. Missouri, W. D. July 20, 1912.) 

No. 3,694. 

1, COTJKTS (§ 328*)— FEDERAL COXJBTS JURISDICTION — AMOUNT IN CONTEO- 

VEESY. 

Wtiere complainant sued to enjoin tlie enforcement of a municipal or- 
dinance, alleged to impose a license tax on Interstate commerce, fédéral 
jurisdietion was determined by tlie value of tlie right to be protected or 
tlie extent of the iujury to be prevented, and was tberetore uot avoided 
by reason of the fact that the license tax sought to be avoided amounted 
to less than $2,000. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. § 328.* 

Jurisdiction of Circuit Courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennent-Stribling 
Shoe Co. V. Roper, 36 C. C. A. 459 ; O. J. Leveis Mercantile Co. v. Klep- 
ner, 100 C. 0. A. 288.] 

2, Commerce (§ 41*) — Intekstate Commerce — ^Municipal Ordinance — Li- 

cense Tax. 

Complainant, a merchant in Illinois, employed an agent who solicited 
orders for merchandise in défendant city in Missouri, reporting the or- 
ders to complainant by mail. The merchandise so ordered was put up in 
packages, ail of which were shipped in one or more cases to the agent 
who alone had authority to recelve the goods from the carrier, and who 
then delivered the packages to the varions customers and coUected and 
remitted the price. Held that such transaction constituted Interstate 
commerce notwlthstandlng each package was not marked with the cus- 
tomer's name or otherwise identitied as belonging to the particular cus- 
tomer to whorii it was delivered, and hence was not subject to an ordi- 
nance imposing a license tax on venders of teas, cofCees and other kinds 
of merchandise not otherwise lieensed, etc. 

[Ed. Note. — For other cases, se© Commerce, Cent Dig. §§ 30, 31; Dec. 
Dig. § 41.*] 

3, Courts (§ 508*) — Fedebal Jurisdiction — Cbiminal Proceedings — Injunc- 

TION. 

Under Rev. St. § 720 (U. S. Comp. St. 1901, p. 581), providing that iu- 
junctions shall not be granted by fédéral courts to stay proceedings in a 

*For other cases see same topic fi % numbbe In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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State court, except where sueh Injunction may be authorized by any law 
relating to proceedings in bankruptcy, pendlnî; proseeutlons in tlie state 
court for violation of a municipal ordinance licensiiig vendors, niay not 
be enjoined by a fédéral court on the ground that tlie ordinance Is in- 
applicable to complainant's transactions constituting Interstate com- 
merce, though the commencement of further proseeutlons may be enjoined. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430; Dec. Dig. § 508.* 

Fédéral courts en.joining proceedings in state courts, see notes to Gar- 
ner v. Second Nat. Banlt of Providence, 16 C. C. A. 90 ; Central Trust 
Co. of New York v. Grantham, 27 C. C. A. 575 ; Copeland v. Bruning, 
63 C. C. A. 437.] 

In Equity. Suit by the Jewel Tea Company against Lee's Sum- 
mit, Mo., and others to enjoin the enforcement of a municipal ordi- 
nance. On final hearing. Decree for complainant. 

See, also, 189 Fed. 280. 

Cowherd, Ingraham, Durham & Morse, of Kansas City, Mo., for 
complainant. 

E. S. Bennett of Lee's Summit, Mo., and Pence & Sanford, of 
Kansas City, Mo., for défendants. 

VAN VALKENBURGH, District Judge. This is a final hearing 
on a bill to restrain the défendants from enforcing an ordinance of 
the défendant municipal corporation entitled "An ordinance to license 
and regulate the différent classes of business, employinent, occupation, 
agencies, amusements, etc., in the city of Lee's Summit, Missouri," 
approved September 6, 1910. Lee's Summit is a municipal corpora- 
tion under the laws of the state of Missouri, located in Jackson county, 
Mo. Défendant Rittenhouse is its mayor, and the défendant Brown 
its marshal. The complainant corporation is a citizen of the state 
of Illinois and a résident of the city of Chicago. This court acquires 
jurisdiction by reason of diversity of citizenship. 

Sections 1, 2, 3, 4, and 5 of the ordinance in question are as follows: 

"1. No person, flrm, company, partnersbip, corporation or association shall. 
In the city of Lee's kSummit, engage in, conduct, carry on, or exercise any 
of the following classes of business, employments, occupations, agencies, ex- 
hibitions, shows or amusements, without having flrst obtained a license there- 
for, from the said city of Lee's Summit, and pay a charge or fee for sueh 
license as set forth in the schedule following: * * * Vendors of teas, 
coffees, bread, candies, soda pop, or any kind of merchandise whatever, not 
otherwise licensed by this ordinance, selling at retail from wagon or otlier 
vehicle, one dollar per day for each sucii wagon or vehiele and one dollar 
per day where same is sold by solicltor taking orders for future delivery. 

"2. It shall be the duty of the city clerk to issue ail sueh llcenses pro- 
Vided under this ordinance, for which he shall receive a fee of flfty cents 
on each valid license to be paid from the gênerai revenues ; provided that 
in ail cases where the license is issued for a less period than one year the 
applicant shall pay the clerk's fee in addition to the license tax for the period 
covered. 

"3. AU lieenses shall be issued to the first day of October of each year, and 
in Computing time a fractional part of a month shall be counted a month: 
Provided that license for dramshops shall be issued to July 4th and January 
4th of each year. 

•For other cases see same tcpic & § nhmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"4. Any person or persons, firm or copartnersliip, corporation, or associa- 
tion or any agent, manager or employé of any snch person, firm, copartner- 
sliip, corporation or association doing business In violation of thls ordinauce 
shall be subject to pay a fine of not less thau flve dollars, nor more than one 
hundred dollars. 

"5. ïhis ordinancG shall taise effect and be in force frora and after the 
flrst day of October, 1910." 

On August 7, 1911, a temporary injunction was granted by Judge 
McPherson then sitting, and the substantial facts appearing are re- 
cited in his opinion then filed. (C. C.) 189 Fed. 280. In the bill the 
ordinance is charged to be invalid as a burden and tax upon interstate 
commerce, in violation of clause 3, § 8, art. 1, of the Constitution of 
the United States, and of section 1, art. 14, of the amendments thereto. 
It is alleged that a number of criminal actions bave been brought 
against the agents of complainant to enforce penalties under said ordi- 
nance, and that others are threatened. It is to obtain relief therefrom 
that this acticai is brought. 

Défendants contend, fîrst, that complainant has not sustained the 
burden of proof which the law casts upon it of establishing the facts 
necessary to invoke the jurisdiction of this court, and more particu- 
larly that there is no proof that the amount in controversy herein 
exceeds $2,000; that it is the amount of the license tax which com- 
plainant seeks to be relieved of that détermines the jurisdiction; sec- 
ond, that no complaint is made by the bill that the ordinance is un- 
reasonable or oppressive, or that the rates are excessive, or that the 
ordinance is discriminatory against complainant, further, that the busi- 
ness of complainant does not fall vi^ithin the domain of interstate 
commerce, and therefore that the commerce clause of the Constitu- 
tion is not violated. 

[1] 1. This suit is not merely to enjoin the collection of a tax. 
It involves the asserted right of the complainant to do an interstate 
business without tax or burden thereon. In such cases the jurisdiction 
is determined by the value of the right to be protected or the extent 
of the in jury to be prevented, and not by the mère amount of the 
license fee involved. State of Arkansas v. Kansas & T. Coal Co. 
et al. (C. C.) 96 Fed. 353; Humes v. City of Ft. Smith (C. C.) 93 
Fed. 857; Sanford v. Poe, 69 Fed. 546, 16 C. C. A. 305, 60 L. 
R. A. 641; Nashville, C. & St. L. Ry. Co. v. McConnell (C. C.) 
82 Fed. 65-70. "Nor can it be reasonably claimed that the plaintiff 
must postpone his application to the Circuit Court, as a court of eq- 
uity, until his property to an amount exceeding in value two thousand 
dollars has been actually seized and confiscated, and when the pré- 
ventive remedy by injunction would be of no avail." Scott v. Donald, 
165 _U. S. 107, 17 Sup. et. 262, 41 L. Ed. 648. "A court of equity 
has jurisdiction of a suit to enjoin the enforcement of an illégal city 
ordinance imposing a license tax, vi^here, in addition to the illegality 
of the tax, it is shown that, if the city is permitted to proceed to en- 
force it by the remédies provided, complainant will be called upon to 
défend a multitude of criminal prosecutions, and will suflfer irréparable 
injury in its business. A fédéral court has jurisdiction of a suit to 
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enjoin the enforcement of an illégal license tax imposed on complain- 
ant's business by a city ordinance, and enforceable by the daily arrest 
of its employés, which it is alleged will resuit in serious interférence 
with its business and a direct loss exceeding $2,000. In such case the 
amount involved for jurisdictional purposes is not alone the amount 
of the tax demanded, but the value of complainant's right to conduct 
its business without being subjected to such tax." City of Hutchin- 
son V. Beckham, 118 Fed. 399, 55 C. C. A. 333. "A bill, seeking a 
mandatory injunction to compel a défendant railway company to 
give complainant equal facilities with others for receiving and ship- 
ping cattle, alleged that the damage donc by the refusai of such equal 
facilities was irréparable, and largely exceeded $2,000. Held that, in 
the absence of a plea to the juristliction, this allégation was sufficient, 
though denied by the answer, and not sustained by any proof ." Butch- 
ers' & Drovers' Stockyards Co. v. Louisville & N. R. Ce, 67 Fed. 35, 
14 C. C. A. 290. See, also, Texas & Pacific Ry. v. Kuteman, 54 Fed. 
549, 4 C. C. A. 503 ; South Dakota Cent. Ry. Co. v. Chicago, M. & 
St. P. Ry. Ce, 141 Fed. 578, 73 C C. A. 176; Fine v. Mayor, etc., 
of City of New York (C. C.) 103 Fed. 337 ; Lord v. De Witt (C. C.) 
116 Fed. 713. This doctrine is now so well settled as to admit of 
no further discussion. It is equally well established that: 

"The enforcement of a municipal ordinance, void for interférence with In- 
terstate commerce, by criminal proceedings, with fréquent arrests and other 
arrests threatened, will be enjolned." Jewel Tea Co. v. Lee's Summit, Mo. 
(O. 0.) 189 Fed. 280 ; Shawnee Milling Co. v. Temple (C. C.) 179 Fed. 517 ; 
Sylvester Coal Co. et al. v. City of St. Louis et al., 1.30 Mo. 323, 32 S. W. 
649, 51 Am. St. Rep. 566; Dobbins v. City of Los Angeles, 195 U. S. 223, 25 
Sup. et. 18, 49 L. Ed. 169; City of Hutchinson v. Beckham, 118 Fed. 399, 
55 C. 0. A. 333. 

[2] 2. It remains only to consider whether this ordinance is, in 
fact, as to this complainant an interférence with Interstate commerce, 
and imposes an unlawful tax and burden thereon. This court in grant- 
ing the temporary injunction answered this question in the affirmative 
from the allégations of the bill, and the proofs hâve not altered the 
situation in any substantial particular. Fortunately, décisions of the 
Suprême Court of the United States bave practically covered ail the 
matters involved in this controversv. In May v. New Orléans, 178 
U. S. 496, 20 Sup. et. 976, 44 L. Ed. 1165, the court held: 

"That a state cannot, in the form of a license or otherwise, tax the right 
of the importer to sell, but, when the importer has so acted upon the goods 
imported that they hâve been incorporated or mixed with the gênerai mass 
of property in the state, such goods bave then lost thelr dlstinctive character 
as imports." 

While this case dealt with foreign importations, the principle ap- 
plies equally to goods shipped in Interstate commerce. It remains 
only to inquire what "action" by the interstate shipper is necessary 
to subject the property to state taxation. Incidentally, it may be ob- 
served that interstate commerce is equally burdened, whether it be by 
direct tax upon the property, or by an indirect tax upon the party or 
his agent, in the form of a license fee for carrying on the business. 
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In Rearick v, Pennsylvania, 203 U. S. 507, 27 Sup. Ct. 159, 51 h. 
Ed. 295, it was said: 

"When orders are given for goods sold in a state by an agent of a person 
employed to soliclt them In another state, and the purchaser is not bound to 
pay for tlie goods until delivery and nnless according to sample, the goods 
sent speclflcally to the customer in fultilloient of such orders are, until act- 
ually delivered, within the protection of the commerce clause of the Con- 
stitution, and a municipal ordinance requiring a license fee for the solicita- 
tion of orders for delivering goods not of tue parties' own manufacture is 
void as an interférence with inteistate commerce against such an agent." 

Hère an Ohio corporation employed an agent to solicit in Pennsyl- 
vania retail orders to the company for groceries. When the company 
had received a large number of such orders, it filled them at its place 
of business in Ohio by putting up the objects of the several orders 
in distinct packages and forwarding them to its agent by rail, ad- 
dressed to him. The agent alone had authority to receive the goods 
from the railroad, and, when he received them, he delivered them, as 
was his duty, to the customers, for cash paid to him. He then sent 
the money to the corporation. The customer had the right to refuse 
the goods if not equal to the sample shown to him when he gave 
the order. No shipments were made to the agent except to fill such 
orders, and no deliveries were made by him except to the parties 
named on the packages. The only différence between that case and 
the one at bar is that hère the complainant ships to its own order, 
its agent alone having authority to receive the goods from the railroad 
for delivery and payment, and the further fact that in the Pennsyl- 
vania case each package was marked for the spécifie customer. This, 
the défendants contend, makes a vital distinction. In both cases, 
for convenience, the goods are shipped together in one large package, 
which is broken by the agent and the smaller parcels are then delivered 
to the persons ordering them. The défendants contend that under the 
facts the small package was the original package in the Rearick Case, 
and the larger package the original package in the case at bar. Réf- 
érence to the original package cases, however, discloses that this 
feature is important only when the goods are shipped not for spécifie 
delivery to definite persons, but for gênerai and indiscriminate sale 
in the regular course of business. May v. New Orléans, supra ; Amer- 
ican Steel & Wire Co. v. Speed, 192 U. S. 500, 24 Sup. Ct. 365, 48 
L. Ed. 538; Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 34 L. 
Ed. 128; Austin v. Tennessee, 179 U. S. 343, 21 Sup. Ct. 132, 45 
E. Ed. 224. 

In Rearick v. Pennsylvania, supra, the court said: 

"The doctrine as to original packages primarily concerns the right to sell 
within the prohibiting or taxing state goods coming into it from outside. 
When the goods hâve been sold before arrivai the limitations that still may 
be found to the power of the state wUl be due, geuerally, at least, to other 
reasons, and we shall consider whether the limitations may not exist, ir- 
respective of that doctrine, in some cases where there is no executed sale. 
* * * Commerce among the several states is a practlcal conception not 
drawn from the 'witty diversifies' of the law of sales. The brooms were 
speclflcally approprlated to spécifie contracts, in a practical, if not in a 
technical, sensé. Under such circumstances it is plain that, wherever might 
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have been the tltle, the transport of the brooms for the purpose of fulfilling 
the contracts was protected commerce." 

The case of American Steel & Iron Co. v. Speed, 192 U. S. 500, 24 
Sup. Ct. 365, 48 I^. Ed. 538, is then distinguished on the ground that: 

"It dealt with a case where a mass of nails aud iron wire was coUeeted at 
Memptis from other states by a manufacturer for ail purposes, some of the 
goods to be sold on the spot, some ultimately to be forvvarded to purehasers 
In other states, but no package heing consigned to or intended for any spécial 
customer." 

Of course, so long as the goods shipped are kept under the control 
of the complainant for the purpose of ultimate delivery to the party 
ordering the same, they do not lose their identity as articles of In- 
terstate commerce. 

In Caldwell v. North Carolina, 187 U. S. 622, 632, 23 Sup. Ct. 229, 
233 (47 L. Ed. 336), the court said : 

"Nor does the fact that thèse articles were not shipped separately and 
directly to each individual purchaser, but were sent to 8.ii agent of the ven- 
dor at Greensboro, who delivered them to the purehasers, deprive the trans- 
action of its character as interstate commerce. It was only that the vendor 
used two, instead of one, ageney in the delivery. It would seem évident that, 
if the vendor had sent the articles by an express company, which should col- 
lect on delivery, such a mode of delivery would not hâve subjected the trans- 
action to State taxation. The same could be said if the vendor himself, or 
by a Personal agent, had carried and delivered the goods to the purchaser. 
That the articles were sent as freight by rail, and were received at the rail- 
road station by an agent who delivered them to the respective purehasers, 
in no wise changes the character of the commerce as Interstate." 

In Dozier v. Alabama, 218 U. S. 124, 30 Sup. Ct. 649, 54 L. Ed. 
965, 28 L. R. A. (N. S.) 264, the question was whether where, under 
the contract to purchase a picture, the purchaser has the option to 
take at a specified price the f rame in which the picture was to be de- 
livered; both picture and frame being manufactured in and delivered 
from another state and remain the property of the vendor until paid 
for, the sale of the frame is a part of the original transaction and pro- 
tected by the commerce clause of the Constitution. The court held 
that it mattered not at what particular time or place the title was con- 
ceded to pass, where the transaction was unquestionably one of inter- 
state commerce. It was there said : 

"The protection of the commerce clause of the fédéral Constitution extends 
beyond the strict Unes of contract, aud inséparable incidents of a transac- 
tion of interstate commerce based on contract are also interstate commerce. 
* * * No doubt it is true that the customer was not bound to take the 
frame unless he saw* fit, and that the sale of It took place wholly within the 
state of Alabama, if a sale was made. But as was hinted in Rearick v. l'enu- 
sylvania, 20.1 U. S. 507, 512 [27 Sup. Ct. 159, 51 L. Ed. 293], what is commerce 
among the states is a question depending upon broader considérations than 
the existence of a technically binding contract, or the time and place where 
the title passed." 

My attention has been called to the opinion of the Suprême Court 
of Missouri in State v. Looney, 214 Mo. 216, 97 S. W. 934, 99 S. W. 
1165, 29 L. R. A. (N. S.) 412, in which a diiïerent conclusion was 
reached ; but, inasmuch as that décision appears to be in conflict with 
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that of the Suprême Court of the United States in Dozier v. Alabama, 
supra, it is obvious that it must yield to the authority of the latter case. 
It is apparent that the cases above referred to cover every important 
feature of that under considération, unless a distinction arises from 
the single fact that the package was not labeled in the name of the 
spécifie customer ordering it. There is no doubt that the goods were 
ordered as a transaction in interstate commerce. They were shipped 
in interstate commerce, and preserved their identity as such until they 
came into the hands of the spécifie purchaser. The agent sold only 
upon order, and delivered only to those who had previously ordered. 
Is the mère omission to label the package sufficient to change the 
character of the entire transaction? I think not. To paraphrase the 
language of the Suprême Court in Dozier v. Alabama, "what is com- 
merce among the states is a question depending upon broader consid- 
érations" than a mère label upon a package. It dépends upon the 
facts disclosed by the proofs. Thèse goods started in interstate com- 
merce, and were preserved in interstate commerce until final delivery, 
and there is nothing in the record to the contrary. No doubt a case 
could arise under which the facts peculiar to it would lead to a différ- 
ent conclusion. In their brief défendants say : 

"It can be raadlly seen how easily the tax laws of the states and mu- 
nieipalitles can be evaded, If the transaction in this case is held to be inter- 
state commerce. Of course, the agent testifled that he did not sell to any one 
except the persons who had ordered goods, but it is the opportunity afforded 
by such a method of doing business of evading the law that condemns that 
method." 

Cases, however, are decided upon what litigants, in fact, do, and 
not upon what they might or could do if they sought to évade the 
law. Hère the undisputed évidence is that the complainant does not 
do that which would render it amenable to this ordinance. It does not 
sell to any one except the persons who hâve ordered goods. No doubt 
such persons might refuse such goods if they were not in accordance 
with contract, just as was their privilège in the Rearick Case and 
in the Dozier Case. In fact, it is disclosed by the testimony that some 
purchasers do fail to take the goods ordered, but in such cases com- 
plainant's agent does not sell indiscriminately to others, but ships the 
articles back to the branch house in Kansas City. What is donc with 
them there does not appear, but certainly nothing with which the 
city of Lee's Summit or its officers can be concerned. 

It matters not that complainant formerly shipped its goods from 
Kansas City, and changed its method in order to bring itself strictly 
within the protection of the commerce clause. If it is entitled to the 
protection of that clause, we may not be concerned with its motive, 
nor is it valid argument to urge that complainant's business introduces 
compétition which diminishes the sales of local merchants. The com- 
merce clause of the Constitution was designed to protect those doing 
business under its guaranties from being subjected to interférence be- 
cause of local préjudices which may exist in différent localities. Pre- 
sumably, every person who does business through the agencies of in- 
terstate commerce pays taxes and license fées at the point of légal 
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domicile. This is ail that can be required of him. "A burden imposed 
upon interstate commerce is not to be sustained simply because the 
statute imposing it applies alike to the people of ail the states, includ- 
ing the people of the state enacting it." Minnesota v. Barlaer, 136 
U. S. 313, 10 Sup. Ct. 862, 34 L. Ed. 455. It follows that as to ail 
future en forcement of this ordinance the temporary injunction must 
be made permanent. 

[3] It is believed, hovvever, that this court is without jurisdiction 
to enjoin the prosecutions already pending when the bill was filed. 
Section 720 of the Revised Statutes (U. S. Comp. St. 1901, p. 581) 
provides that: 

"The wrlt of Injunction shall not be granted by a court of the United States 
to stay proceedings in a court of a state, except in cases where such injunc- 
tion may be authorized by any law relating to proceedings in bankruptcy." 

Provisions of this section relate only to the stay of proceedings 
begun in the courts of a state before any resort to the fédéral court. 
Lanning y. Osborne et al. (C. C.) 79 Fed. 657-662, and cases cited. 
See, also, the opinion of this court in Kansas City Gas Co. v. Kansas 
City et al, 198 Ked. 500, District Court, Western District of Missouri, 
No. 3,793. With respect to prosecutions pending before the bill was 
filed, the temporary injunction heretofore granted will be dissolved. 

A decree may be entered in accordance with the views expressed 
in this opinion. 



UNITED STATES v. SANDOVAL. 

(District Court, D. New Mexico. July 22, 1912.) 

Xo. 14. 

(Syllahus Vy the Court.) 

1. UxiTBD States (§ 1*) — Nature of Govebnment — Equal States. 

Tiie American form of government contemplâtes a union of equal 
states. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 1 ; Dec. 
Dig. § 1.*] 

2. States (§ 9*) — Admission — Poweb of Congress. 

Congress may not, save in the exercise of a power conferred by the 
Constitution, reserve to itself, in the admission of a new state, police 
power exercised by the other states. 

[Ed. Note. — For other cases, see States, Cent. Dig. § 4 ; Dec. Dig. § 9.*] 

3. Intoxicating Liquors (§ 1*) — Kegulation of Traffic — Police Power. 

The régulation of the sale of liquor Is an exercise of the police power. 
[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. § 1; 
Dec. Dig. § l.*l 

4. States (§ 4*) — Power of States — Régulation op Liquor Teaffic — Po- 

lice Power. 

Where such sale affects citizens of a state upon premises imcondition- 
ally owned by such citizens, the exercise of the police power thereover 
is ordinarily for the state, not for the nation. 

[Ed. Note. — For other cases, see States, Cent. Dig. § 2 ; Dec. Dig. § 4.*] 

♦For other cases see same toplc & % ni:mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Indians (§ 31*) — CiiiZENSiiip ON Cession of Teeritoey. 

ïtie Pueblo Indians of New Mexico were consiclered citizens of the re- 
public of Mexiéo, and under the treaty of Guadalupe Hidalgo of 1848 
they beeame cltizens of the United States. 

[Ed. Note. — For other cases, see Indians, Cent, Dig. g 23; Dec. Dig. 
§ 31.*] 

Q. Indians (§ 14*) — Lands — Title. 

Tlie Pueblo Indians of New Mexico hold their lands by unconditional 
patents from the United States, issued in récognition of titles granted 
thein by the government of Spain centuries ago. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 31-36, 46; Dec. 
Dig. § 14.*] 

7. Indians (§ 35*) — Introduction oï Liquob into "Indian Countby" — 

l'OWEK OF CONGKESS. 

As to such Indians holding their lands under such tenure, it was not 
within the power of Congress, in admitting New Mexico as a state, to 
déclare such lands Indian eountry, or to reserve to the fédéral govern- 
ment the power to regulate the liquor tratilc with gueh Indians ; the 
latter being a part of the police power, which necessarily went to the 
State upon its admission. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 61, 62; Dec. 
Dig. § 35.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3545-3549.] 

8. Indians (§ 35*) — Inteoduction of Liquok into Indian Tebmtoky — Pow- 

er OF CONGBESS. 

ïhe provisions of the New Mexico Enabllng Act of June 20, 1910 (30 
Stat 557, c. 310), designed to the results last named, are void. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 61, 62; Dec. 
Dig. § 35.*] 

Felipe Sandoval was indicted for introduction of liquor into the 
Indian eountry, in violation of Act Jan. 30, 1897, c. 109, 29 Stat. 506. 
Demurrer to indictment sustained. 

Stephen B. Davis, Jr., U. S. Atty., and Herbert W. Clark and 
Leroy O. Moore, Asst. U. S. Attys. 

Francis C. Wilson, Sp. U. S. Atty., for Pueblo Indians of New 
Mexico. 

Renehan & Wright, for défendant. 

POPE, District Judge. The défendant, Felipe Sandoval, has been 
indictedl under Act Jan. 30, 1897, c. 109, 29 Stat. 506, for "introducing 
liquor into Indian eountry, to wit, the Santa Clara Pueblo." The 
portion of that act hère relevant is as follows: 

"That any person who shall sell, give away, dispose of, exchange, or barter 
any malt, spirituous, or vinous liquor, including béer, aie, and wine, or any 
ardent or other intoxicating liquor of any kind wliatsoever, or any essence, 
extract, bitters, préparation, compound, composition, or any article whatso- 
evei', under any name, label, or brand, which produces intoxication, to any 
Indian to whom allotment of land has been made while tlie title to the same 
shall be held in trust by the government, or to any Indian a ward of the 
government under charge of any Indian superinteudent or agent, or any 
Indian, including mixed bloods, over whom the government, through its tie- 
partments, exercises gunrdianship, aud any person who shall introduce or 
tittempt to introduce any malt, spirituous, or vinous liquor, including béer, 
aie, and wine, or any ardent or into.xicating liquor of any kind whatsoever 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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into the Indian country, which terni shall include any Indian allotnient while 
the tltle to the same shall be held in trust by tbe government, or whlle the 
same shall reraain inaliénable by the allottee wlthont the consent of the 
United States, shall be punished by luiprisonuient for not less than slxty 
days, and by a fine of not less than one hundred dollars for the first offense 
and not less than two hundred dollars for each offense thereafter." 

A demurrer has been interposed, which attacks the indictnient as 
stating no offense against fédéral law. It seems clear that, independl- 
ent of certain législation, to be presently considered, surrounding the 
admission of New Mexico as a state, the demurrer would hâve to 
prevail. The précise question was considered by the Suprême Court 
of New Mexico in United States v. Mares, 14 N. M. 1, 88 Pac. 1128, 
being a prosecution under the act of 1897 for selling liquor to a Pueb- 
lo Indian, and it was there held, upon what we believe to be adéquate 
reasoning, that the Pueblo Indians are not within the terms of the 
act of 1897. This much is not seriously contested. 

The real controversy arises uDon certain provisions of Act June 20, 
1910, c. 310, 36 Stat. 557, enabling the people of New Mexico and 
Arizona to form a constitution and state government. It is therein 
enacted that the constitution of New Mexico to be framed shall pro- 
vide — 

"by an ordinance irrévocable wlthout the consent of the United States and 
the people of said state * * * that * * * the sale, liarter, or givin^ 
of intoxicating liquors to Indians and the introduction of llquors into Indian 
country, which term shall also include ail lands now owned or oecupied by 
the Fueblo Indians of New Mexico, are forever prohibited." 

The act further requires a similar ordinance to the effect — 

"that the people * * * forever disclaim ail right or title to * * * 
ail lands lying within said boundaries owned or held by any Indian or In- 
dian tribes the right or title to which shall hâve been acquired through or 
from the United States or any prior sovereignty, and that until the title of 
such Indian or Indian tribes shall hâve been extinguished the saine shall 
be and remain subject to the disposition, and under the absolute jurisdiction 
and control of the United States." 

It is further required by the act that the Constitution as framed 
shall contain an ordinance providing — 

"that whenever hereafter any of the lands contained within Indian réserva- 
tions or allotments in said proposed state shall be allotted, sold, reserved or 
otherwise disposed of, they shall be subject for a period of 25 years after 
such allotment, sale, réservation or other disposai to ail the laws of the 
United States prohibiting the introduction of liquor into Indian country, and 
the term 'Indian country' shall include the l'ueblo Indians of New Mexico 
and the lands now owned or oecupied by them." 

The Constitution of New Mexico as framed' and approved by the 
Président of the United States contains ordinances (declared to be ir- 
révocable without the consent of the United States and the people of 
the state) containing in so many words the above-quoted provisions 
required by the Enabling Act. There is no doubt that those several 
provisions are broad enough to constitute lands now owned or oe- 
cupied by the Pueblo Indians Indian country. If, therefore, the terms 
of the Enabling Act are to be given the effect resulting from its lan- 
guage, the indictment is good; otherwise not. 
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This brings up for détermination the highly important and délicate 
question of the power of Congress to impose upon the admission of 
New Mexico the terms above disclosed. The solution of this involves 
a careful considération of the status of the Pueblo Indians of New 
Mexico and of their land tenure. Thèse questions, while most inter- 
esting, are largely fallow field. A long line of décisions has covered) 
the subject. The first case discussing the matter was United States 
V. Lucero, 1 N. M. 422, decided in 1869. There the défendant was 
sued for the penalty imposed by Intercourse Act June 30, 1834, c. 161. 
4 Stat. 730, for settling on lands belonging to "the Pueblo tribe of 
Indians of the pueblo of Cochiti." In sustaining a demurrer to the 
pétition, the Suprême Court of New Mexico, speaking through Chief 
Justice Watts, points out radical différences in character between the 
Pueblo Indians and what are known as the tribal Indians, saying: 

•'They [the Spanish adventurers] found the Pueblo Indians, on their advent 
iuto New Mexico, a peaceful, quiet, and industrious people, residing in vil- 
lages for their protection against the wild Indians, aud living by the cultiva- 
tion of the soil." 

As to their land holdings it is pointed out that the Spanish acknowl- 
edged their title to the land upon which they were residing, and evi- 
denced this by a written agreement dated as far back as 1689. 1 
N. M. 445. The Lucero opinion further shows that so long as the 
Spanish rule continued in America thèse titles were respected, and 
that when Mexico became independent of Spain the Plan of Iguala, 
of February 24, 1821, conferred citizenship upon thèse Indians in the 
f ollowing déclaration : 

"That ail the inhabitants of New Spain, without distinction, whether Euro- 
peans, Africans, or Indians, are citizens of this monarchy, with a right to 
be employed in any post according to their merit and virtues." 

It is further pointed out that on September 17, 1822, the Mexican 
Congress passed a preamble and act carrying into effect the fundamen- 
tal principles of the Plan of Iguala in the f ollowing language: 

"ïhe sovereign Mexican constltutional congress, with a vlew to gtve due 
effect to the twelfth article of the Plan of Iguala, as being one of those which 
form the social basls of the édifice of our indepeudence, has determined to 
decree and does decree: 

"Article 1. That in any register, and public and private documents, on en- 
tering the name of citizens of this empire, classification of them with re- 
gard to their origiu shall be omitted." 

The Suprême Court of the United States in United States v. 
Ritchie, 17 How. 525, 15 L. Ed. 236, quoted in the Lucero Case, gives 
the reason for thèse provisions conferring citizenship upon the In- 
dians without distinction of race as foUows : 

"The Indian race having participated largely in the struggles resulting in 
the overthrow of the Spanish power and in the érection of an independent 
government, it was natural that, in laying the foundations of the government, 
the préviens political and social distinction in favor of the European or 
Spanish blood should be abolished and the equality of rights and privilèges 
established. Hence the article to this effect in the plan of Iguala and the 
decree of the first congress declaring the equality of civil rights, whatever 
may be their race or country. Thèse solemn déclarations of the political 
power of the government had the effect necessarily to invest the Indians 
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with the privilèges of citizenshjp as effectually as had the Déclaration of 
Independence of the United States of 1776 to invest ail those persons witli 
thèse privilèges residlng in the country at the time and who adhered to the 
interest of the colonies." 

When New Mexico became a portion of the United States under 
the treaty of Guadalupe Hidalgo in 1848, the guaranties of that treaty 
were to the effect that the citizens of New Mexico "can remain in 
New Mexico or remove to Mexico," and in either event their prop- 
erty rights are to be "inviolably respected." Recognizing the obliga- 
tions imposed by the treaty, Congress in the eighth section of the act 
of July 22, 1854 (10 Stat. 308, c. 103), made it the duty of the Sur- 
veyor General of New Mexico to — 

"make a report In regard to ail Pueblos existing in the territory, showing 
the extent and locality of each, stating the number of inliabitants in the said 
pueblos respectively and the nature of their title to the land, * * * 
which report shall be laid before Congress for such action thereon as may 
be deemed just and proper with a view to conflrni bona flde grants and give 
full effect to the treaty of 1S48 between the United States and Mexico." 

The Lucero opinion shows that under this direction of Congress the 
Surveyor General examined and reported upon the titles of the pueb- 
los of New Mexico, finding 21 pueblos in ail, with a total popula- 
tion of about 8,000 soûls. He recommended the titles of 17 pueblos 
for confirmation as bona fide titles, among such being Santa Clara, the 
pueblo named in the présent indictment ; and Congress on December 
22, 1858 (11 Stat. 374, c. 5), confirmed the titles as recommended, 
diirecting patents to issue, containing the following proviso : 

"Provided, that this confirmation shall only be construed as a relinquish- 
ment of ail title and claini of the United States to any of said lands, and 
shall not affect any adverse valid rights, should such exist." 

The public records show that patents issued in 1864 to most of 
those pueblos, including Santa Clara, covering what is known as the 
Indian league (being a league to each cardinal point from the church). 
Continuing its opinion the court says : 

"This court has known the condùct and habits of thèse Indians for 18 or 
20 years, and we say, without the fear of successful contradiction, that you 
may pick out 1,000 of the best Americans in New Mexico, and 1,000 of the 
best Mexicans in New Mexico, and 1,000 of the worst Pueblo Indians, and 
there will be found less, vastly less, niurder, robbery, theft, or other crimes 
among the 1,000 of the worst Pueblo Indians than among the 1,000 of the 
best Mexicans or Americans in New Mexico. The Assoeiate Justice now be- 
side me, Hon. Joab Houghton, has been judge and lawyer in this territory 
for over 20 years, and the Chief Justice for over 17 years, and duriug ail 
that time not 20 Pueblo Indians hâve been l>rought before the courts in ail 
New Mexico, accused of violation of the crlmiual laws of this territory. 
* * * A law made for wild, wandering savages, to be extended over a 
people living for three centuries in feneed abodes and cultivating the soil 
for the maintenance of themselves and familles, and giving an exaniple of 
virtue, honesty, and Industry to their more clvilized neighbors, in this eulight- 
ened âge of progress and proper understanding of the civil rights of mau, is 
considered by this court as wholly inapplicable to the Pueblo Indians of 
New Mexico." 
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In the course of the opinion is found the following language : 

"For centuries, the Pueblo Indians hâve lived In villages, in fixed communi- 
ties, each having Its own municipal oir local government. As tar as tueir 
history can be traced, they bave been a pastoral and agricultural people, 
raising floeks and cultivatlng the soU. Sinee the introduction of the Spanish 
Catholic niisslonary into the country, they hâve mainly been taught, not only 
the Spanish language, but the religion of the Christian church. In every 
pueblo Is erected a church, dedicated to the worship of God, according to 
the f orm of the Roman Catholic church, and in nearly ail is to be found a 
priest of this church, who is recognized as their spiritual guide and adviser. 
They manufacture nearly ail their blankets, clothlng, agricultural and culi- 
nary implements, etc. Intégrité and virtue aroong them is fostered and en- 
couraged. They are as intelligent as most nations or people deprived of 
means or facilities for éducation. Their names, their customs, and their 
habits are simllar to those of the people in whose midst they réside, or in 
the midst of whom their pueblos are situated. The criminal records of the 
coures of the territory scarcely contain the name of a Pueblo Indian. In 
short, they are a peaceable, industrious, Intelligent, honest, and virtuous peo- 
ple. They are Indians only in features, complexlon, and a few of their 
habits ; in ail other respects superior to ail but a few of the civiliued Indian 
tribes of the country, and the equal of the most civil ized thereof. This de- 
scription of the Pueblo Indians, I think, will be deemed by ail who know 
them as faithful and true in ail respects. Siich was their character at tbe 
tlme of the acquisition of New Mexico by the United States, and such is 
their character now." 

It is further said: 

"The Plan of Iguala, adopted by the revolutionary government of Mexico, 
24th Pebruary, 1821, déclares 'that ail the inhabitants of New Spain, without 
distinction, whether Europeans, Africans, or Indians, are citizens of this 
monarchy, with a right to be empioyed in any pose according to tneir merit 
and virtues,' and that 'the person and property of evei"y citizen will be re- 
spected by the government.' The treaty of Cordovia, 24th August, 1821, and 
the Déclaration of Independence of 28th September, 1821, reafflrmed thèse 
principles, as subsequently did the flrst Mexican Congress, by two decrees, 
one adopted 24th of February, 1822, the other 9th of April, 1823. Thé first: 
'The sovereign congress déclares the equality of civil rights to ail the free 
inhabitants of the empire, whatever may be their origin in the four quarters 
of the earth.' The other reaflirms the three guaranties of the Plan of 
Iguala: (1) Independence; (2) the Catholic religion; and (3) union of ail 
Mexicans of whatever race. By an act of September 17, 1822, to give efïect 
to the Plan of Iguala, it was provided that, 'in the registratlon of citizens, 
classification of them with regard to their origin shall be omitted,' and that 
there shall be no distinction of class on the parochial books. Upon the sub- 
Ject of citlzenshlp of Mexico of the Indian races, in the case In the Suprême 
Court of United States v. Rltchie, Justice Nelson, who delivered the opinion 
of the court, says: 'Thèse solemn déclarations of the political power of 
the government had the etCect necessarlly to invest the Indian with the priv- 
ilèges of citlzenshlp as effeetually as had the déclaration of independence of 
the United States of 1776 to invest ail those persons with thèse privilège»' 
residing in the country at the tlme, and who adhered to the interests of i'ae 
colonies.' " 

Concluding its very full opinion, the court says: 

"That the Pueblo Indians were declared at that tlme 'Mexicans' and 
citizens, that they were recognized as sueh, no one familiar with the history 
of the Mexican government can question. That they are still recognized as 
citizens of the republic of Mexico is evldenced by the fact that the présent 
président of that republic is a full-blood Pueblo Indian. * * « They, al- 
though still called Indians, hâve never, since the acquisition of this territory. 
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been subject to sueh législation as that anthorized by the Constitution, and 
found in the intercourse act of Consress. They should be treuted, not as 
under the privilège of the government, but as citizens, not of a state or ter- 
ritory, but of the United States of America." 

The same subject was considered by the Suprême Court of New 
Mexico in 1874, in United States v. Santistevan, 1 N. M. 583, and in 
United States v. Joseph, 1 N. M. 593. Each of those cases involved 
the question of whether the Indians of the pueblo of Taos were within 
the terms of the Intercourse Act, andi in each instance it was held that 
they were not. In the Santistevan Case, at page 590 of 1 N. M., it 
is said: 

"Those Inhabitants of thls territory, commonly known as the Pueblo In- 
dians, were transferred wlth this territory by Mexico to the United States 
by the treaty of Guadalupe Hidalgo, February 2, 1848, and, aecording to the 
terms of that treaty, bave the same relations to the United States which they 
had to the republic of Mexico, both as regards their persons and property, 
at the lime of the treaty. Thèse relations can only be modlfled, regulated, 
or changea by Congress in aceordance with the terms of this treaty. Arti- 
cles 8 and 9 of this treaty contain the guarauties entered into by the United 
States as to persons and property transferred by Mexico to the jurisdictlon 
of the former, and by them are secured to ail sueh persons the same rights 
of property as are enjoyed by ail citizens of the United States, and to sueh 
persons as should not elect within the time specifled in the treaty to retain 
the character of Mexican citizens admi.ssion "to the enjoyment of ail the 
rights of citizens of the United States aecording to the principles of the 
Constitution." Aecording to the decree dated at Iguala, February 24, 1821 
(section 12), thèse Pueblo Indians were made citizens of New Spain, whieh 
afterwards became the republic of Mexico, This section reads thus: 'Todos 
los habitantes de la Nueva lîspana, sin distincion alguna de I^nropeos, Afrl- 
canos ni Indios, son ciudadanos de esta monarqula, con opcion a todo enipleo 
segun su merito y virtudes' — which is translated: 'Ail the inhabitants of 
New Spain, without any distinction of Europeans, Africans or Indians, are 
citizens of this monarchy, with eligibility to every office, aecording to their 
merits and virtues.' It might cursorily seem that the wlld Indians are in- 
cluded in the term 'Indians,' in this section ; but sueh is not the fact, as by 
the usage of Mexieans the term 'habitantes' is limited to persons having a 
place of abode, and does not enibrace vagrants or nomads. The Pueblo 
Indians, however, had places of abode, and, consequently, came within this 
section, and were made citizens by it. The tbirteenth section of the same 
decree says: 'Las personas de todo ciudadanos y sus propiedades seran 
respetadas y protegidas por el gobierno' — which is in English: 'The persons 
and property of every citizen sliall he respected and proteeted by the govern- 
ment.' Thèse quotations are froni Galvani's collection of decrees, etc., of the 
Mexican nation, and others of like effect may be made from the same work. 
The term 'propiedades' in Mexican law means property of ail kinds, real, Per- 
sonal, and mixed. The quotations above made show that the Pueblo people, or 
town Indians, were considered citizens, and that as to persons and properties 
there was no distinction made on account of origin, l'ace, or caste, and the same 
work shows that, whe^ the Mexican nation changea their monarchy of 
New Spain into the republic of Mexico, the status of thèse citizens with re- 
gard to persons and property was afhrmed." 

Thèse cases went to the Suprême Court, and în United States v. 
Joseph, 94 U. S. 614, 24 L. Ed. 295, it is held, affirming the judg- 
ments below, that the Pueblo Indians of New Mexico hold complète 
title to their land, and are not Indian tribes within the meaning of 
the Intercourse Act of 1834. Quoting with approval certain expres- 
sions above reproduced from the Lucero Case, the court says: 
19S F.— 35 
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"When It beeame necessary to extend the laws régula ting Intercourse with 
the Indians over our new acquisitions from Mexico, there was ample room 
for the exercise of those laws among the nouiadic Apaches, Comanches, Nava- 
joes, and other tribes whose incapacity for self-government requlred both for 
themselves and for the cltlzens of the country this guardian care of the 
gênerai government. The Pueblo Indians, if, indeed, they can be called In- 
dians, had nothing in common with this class. The degree of clvllization 
wliieh they had attained Centuries belore, thelr willlng submission to ail the 
laws of the Mexicau government, the full récognition by that government 
of ail their civil rights, including that of voting and holding office, and their 
absorption Into the gênerai mass of the population (except that they held 
their lands in common), ail forbid the idea that they should be classed with 
the Indian tribes, for whom the Intercourse Acts were made, or that in the 
intent of the act of 1851 its provisions were applicable to them. The tribes 
for whom the act of 1834 was made were those semi-independent tribes whom 
our government has always recognized as exempt from our laws, whether 
withln or without the limita of an organized state or terrltory, and, in re- 
gard to their domestic government, left to their own rules and traditions, 
in whom we hâve recognized the capaclty to make treaties, and with whom 
the goveniments, state and national, deal, with a few exceptions only, in 
their national or tribal character, and not as individuals. If the Pueblo 
Indians differ from the other inhabitants of New Mexico in holding lands 
in common. and in a certain patrlarchal form of domestic life, they only re- 
semble in this regard the Shakers and other communistic societies in this 
country, and cannot for that reason be classed with the Indian tribes of 
whom we bave been speaklng." 

Considering the title under which thèse Indians held their land, the 
court proceeds: 

"We flnd that it Is whoUy différent from that of the Indian tribes to whom 
the act of Congress applles. The United States bave not recognized in thèse 
latter any otlier than a passlng title, with right of use, until by treaty or 
otherwise that right is extinguished. And the ultimate title has been al- 
ways held to be in the United States, with no right in the Indians to transfer 
it, or even their possession, without consent of the government. It is this 
fixed claim of dominion which lies at the foundation of the act forbidding 
the white man to make a settlement on the lands occupied by an Indian 
tribe. The Pueblo Indians, on the contrary, hold their lands by a right 
superior to that of the United States. Their title dates back to grants made 
by the government of Spain before the Mexican Révolution — a title which 
was fully recognized by the Mexican government, and protected by it in 
the treaty of Guadalupe Hidalgo, by which this country and the allegiance 
of its inhabitants were transferred to the United States. With the purpose of 
carrying into effect this provision of that treaty, Gongress directed the Sur- 
veyor General of New Mexico to make inquiry into ail grants of the Spanish 
and Mexicau governmeuts, and to report to that body on their validity. Such 
reports were made from time to time, one of which Included, and recomi 
mended for couflrmation, this claim of 'the pueblo of Taos, in the county of 
Taos' — not the Pueblo Indians of Taos, but the pueblo of Taos ; and by an 
act of Gongress of December 22, 1858 (11 Stat. 374), the title was conflrmed, 
and the Gommissioner of the Land Office ordered to 'issue the necessary in- 
structions for the survey of ail of said clalms, as recommended for confirma- 
tion by the said Surveyor General, and cause a patent to issue therefor, as 
in ordinary cases to private Individuals: Provided, that this confirmation 
shall only be coUstrued as a relinquishment of ail title and claim of the Unit- 
ed States to any of said lands, and shall not affeet any adverse valid rights, 
should such exist' It Is unnecessary to waste words to prove that this was 
a récognition of the title previously held by thèse people, and a dlsclaimer 
l)y the government of any right of présent or future interférence, except 
such as would be exercised in the case of a person holding a compétent and 
perfect title in his individual right." 
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The status of the Pueblo Indians was a matter of further consid- 
ération by the Suprême Court of New Mexico in the Pueblo Indian 
Tax Case, 12 N. M. 139, 76 Pac. 307. There the court held the lands 
of thèse Indians to be subject to taxation. Citing the cases above 
referred to, it is pointed eut that the Spanish conquerors "found them 
a peaceful, industrious, and civilized people, living in towns (pueblos) 
and following agricultural and pastoral pursuits." Nevertheless, it is 
said, "they seemed to hâve been considered by the Spanish as vvards 
of the government and entitled to spécial privilèges and protection," 
so that, while the Spanish crown as early as 1689 granted them cer- 
tain lands, "certain restrictions were placed upon the aliénation of 
their property." The court, proceeding, says : 

"But a complète change took place in the status of thèse people when 
Mexico threw off the Spanish yoke. Among those engagée! in that .struggle 
for independence, this Aztec race far outuumbered the Mexicans, and its 
suceess was due in a large measure to their efforts. It was Imt natural aud 
fltting that in the formation of the new government they shonld take a 
prominent, if not a leading, part, and that they should be placed upou an 
equal footing as to ail civil and politlcal rights." 

The court, in support of its conclusion that the Pueblos were Mex- 
ican citizens, refers to the Plan of Iguala and the législation of that 
period passed by Mexican autliority (much of which has been above 
referred to), and says as to their présent status : 

"It Is a matter of history, gathered by the writer from conversations with 
early résidents of the country, that thèse people were, after the treaty of 
Guadalupe Hidalgo aud down to the organizatlon of the territory, aud per- 
haps down to the act of 1S54, supra, regarded by the people as citizens, and 
as possessed of ail the rights of the same. They are reported to hâve partici- 
pated in élections and held office in Pena Blanca and other places in the 
territory. They sat as grand aud petit jurors in this same couuty of Beru- 
alillo, while Judge H. S. Johnson preslded over the samè, at oue term of 
court at least. It is reported that through the efforts of oue .Tohn Ward, an 
agent appoiîited for them, there was a tacit agreeuient reaehed between them 
and the people of the counties where they resided that, as long as they re- 
frained from voting, they should not be taxed. They thus drifted out of 
the politieal life of the territory. But no such agreement, if uiade, was of 
any binding force, either upon the Indians or the territory. We conclude, 
therefore, that the Pueblo Indians of New Mexico are citizens of Xew Mexico 
and of the United States, hold their lands with full power of aliénation, 
and are, as such, subject to taxation." 

In 1907 the Suprême Court of New Mexico again considered the 
subject in United States v. Mares, 14 N. M. 1, 88 Pac. 112S. There, 
as we hâve said above, the question was directly presented as to 
whether a prosecution would lie under the act of January 30, 1897, 
for the sale of intoxicating liquor to a Pueblo Indian. In holding 
that such prosecution would not lie the court says : 

"The status of the Pueblo Indians of this territory has been subject to 
very full considération by this court and by the Suprême Court of the United 
States in a number of cases. United States v. Varela, 1 N. M. ûO.'î ; U. S. v. 
Sautistevan, 1 N. M. 583; Pueblo Indian Tax Case, 12 N. M. 139 [76 Pac. 
307]; United States v. Joseph, 94 U. S. 619 [24 L. Ed. 295]; quoted in Ex 
parte Crow Dog, 109 U. S. 572 [3 Sup. Ct. 396, 27 L. Ed. 1030] ; U. S. v. 
Ritehie, 17 How. 525, 538 [15 L. Ed. 236]. From thèse décisions, the flrst 
two of which dealt with the very Pueblo hère in question, their légal stand- 
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ing bas been very deflnitely flxed. They hâve been judiclally detevmined to 
be a people very différent from the noinadic Apaches, Comanches, and otber 
tribes 'whose incapacity for self-government required both for tbemselves and 
for the eitizens of the tountry the guardlan care of the gênerai govermnent." 
They are not tribes within the meaning of the fédéral Intercourse Acts 
prohlbitlng settlement upon the land of 'any Indlan trlbe.' They are not 
wards of the government In the sensé that thls term has been used in con- 
nection with the American Indian. While Congress has as a mère gratuity 
from time to time provlded agents and spécial attorneys for them, it has 
never attempted thereby to reduce them to a state of tutelage, or to put 
either them or their property under the charge or control of the government 
or its agents. On the eontrary, they hold their lands and property by com- 
plète and perfect title antedatlng the sovereignty of the United States and 
recognized by its unconditional patent issued to them décades ago. They 
bave full power to alienate their lands, and thèse, in the absence of any act 
of Congress to the eontrary, are subject like other property to taxation by 
the territory. Finally, thèse Indians were, at the date of the treaty of 
Guadaliipe Hidalgo, eitizens of Mexico and of the United States. This being 
the status of the Pueblo Indians, as fixed by the décisions of this court and 
of the Suprême Court of the United States, it ouly remains to be determlned 
whether the sale of intoxicating liquors to them is within the prohibition of 
the act of January 30, 1897 (29 Stat. 506, 3 Fed. St. Ann. 384). That. act 
makes it pénal to sell or give intoxicants to 'any Indian to whom allotnient 
of land has been made while the title to the same shall be held in trust by 
the government, or to any Indian a ward of the government under the 
charge of any Indian superlntendent or agent, or to any Indian, including 
mixed bloods, over whom the government, through its departments, exercises 
guardianship.' It is a sufficient answer to the présent appeal to say that in 
our judgment the Pueblo Indians, as deflned by the décisions above referred 
to, do not eome within any of the three classes above referred to. The title 
to their lands is not held in trust by the government ; they are not wards 
of the government, nor are they under the charge of any Indian superlntend- 
ent or agent; they are not Indians over whom the government, through its 
departments, exercises guardianship." 

[8] It thus being clear, in the light of the history of the Pueblos, 
that independent of the EnabUng Act the sale of liquor to Pueblo 
Indians is not within the législation of Congress, what effect, in the 
light of that history, hâve the provisions of the Enabling Act above 
qtioted? For the government it is urged that the stipulations of the 
Enabling Act and of the state Constitution that pueblo lands shall 
constitute Indian country, and shall be subject to the exclusive juris- 
diction of the United States, is valid upon the f ollowing reasons : 
That Congress is vested with plenary power to legislate as to the 
territories, and therefore has the constitutional right to segregate, 
in forming a new state, such areas as it sees fit, and to assume en- 
tire control of thèse latter in so far as this does not take from the 
owners of the land the right to possess and enjoy it as eitizens of the 
United States, and that in making this provision as to Pueblo In- 
dians' lands it has acted within such claim of constitutional powers. 
On the other hand, it is said by the défendant that restraint upon the 
sale of intoxicants is an exercise of the police power; that upon 
the création of a new state the exercise of this power becomes one 
for the new sovereignty, and cannot, save under exceptional circum- 
stances, be reserved by the gênerai government; and that no such 
réservation can be made, as is hère asserted, as to a people who are 
eitizens, not wards, and as to lands held not by governmental per- 
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mission, contract, or sufferance, but by fee-simple title long ante- 
dating American sovereignty. It is further urged that New Mexico, 
in entering the Union, entered upon an equality with otiier states, and 
that it was and would be imposing an unwarranted condition, detract- 
ing from tliat equality, to say that a portion of the private property 
of the citizens of the state shall indefînitely, perhaps forever, be with- 
held from the police power of the nevv sovereignty. 

The argument for the défense impresses me as serious, and upon 
careful considération as persuasive, and leads to the décision that the 
demurrer must be sustained. To hold otherwise is to disregard, not 
only what impress me as well-defined principles, but also wrhat consti- 
tute controlling précédents. 

[1-7] Among the constitutional powers confided to Congress is that 
of creating new states from national territory. This, hovvever, is to be 
exercised in a manner consistent with our form of government. The 
latter contemplâtes a union of equal states. Conditions may not be 
imposed upon admission that detract from this equality, save only 
where the provisions of the Constitution permit such conditions. 
When this latter situation is présent, the conditions cannot accurately 
be said to interfère with this equality, since they dérive their permis- 
sibility from a source as high as the principle of equality itself, to wit, 
the Constitution. Prima facie the withholding of a purely police 
power exercised by ail the other states is void, since it has the effect 
to that extent to admit the state with less power over its people and 
over areas within its boundaries than is enjoyed by other states. As 
illustrative of the matter, suppose that Congress in admitting a state 
should reserve to itself the power to punish for ail larceny committed 
upon lands owned by American citizens of German ancestry, or sup- 
pose it should reserve to itself the power to punish for ail assaults 
committed within lands owned by American citizens of Italian birth. 
In each instance, of course, the régulation of the crime is a matter 
for the police power. Equally clear is it that to carve out of the 
police power of the state either of thèse matters would be to leave 
for delivery to the state only an incomplète sovereignty. A court 
in dealing with such a matter would hardly hesitate to hold that such 
réservation would be void, and as to the propriety of such a conclu- 
sion there would scarcely be a différence of opinion. 

The distinction pressed upon us between what has just been sug- 
gested and the situation hère involved is, however, that the land now 
sought to be reserved from the police power belongs to Indians, and 
may within the constitutional powers be created and perpetuated as 
Indian country, subject to fédéral control. In other words, it is said 
that, because an Indian is involved, constitutional power existed in 
Congress to place upon the state the condition that what was previ- 
ously not Indian country must henceforth be deemed such as a condi- 
tion to admission. But from what constitutional source proceeds the 
ipower of Congress to legislate as to the Indians? The origin of this 
power is suggested by District Judge Marshall in United States v. 
Boss (D. C.) 160 Fed. 132, when in referring to the liquor statute of 
'January 30, 1897, he says: 
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"If It is to apply witliin a state it must be because of the status of the 
Indians for whose protection it was eiiacted, or of the locus of the forbidden 
act as being on a réservation." 

The matter is more fully stated by the Eighth Circuit Court of 
Appeals, speaking through Circuit Judge Smith, in United States Ex- 
press _Co. V. Friedman, 191 Fed. 673, 112 C. C. A. 219. That case 
likewise deals with the matter of the Indian liquor traffic, and classi- 
fies congressional power to legislate as to the Indians as flowing from 
one of five sources: First, the treaty-making power; second, the 
power to regulate interstate commerce; third, the power to regulate 
commerce with Indian tribes; fourth, the ownership as sovereign of 
îands to which the Indian title has not been extinguished ; fifth, the 
plenary authority arising out of the nation's guardianship of the In- 
dians as an alien, but dépendent, people. 

Applying thèse in succession to the présent situation, the power to 
legislate in the manner hère involved cannot be attributed to the 
treaty-making power. The Pueblo Indians of New Mexico hâve never 
been parties to any treaty with the United States, nor has it ever been 
claimed that they were proper subjects for a treaty. Neither can this 
power exist as a resuit of the right to regulate interstate commerce. 
The stipulation of the Enabling Act applies indifferently to the intro- 
duction of intoxicants from within or without state lines, and it is 
not pretended that in the présent case the liquor introduced was in- 
troducedl from without the state of New Mexico. The power hère 
asserted cannot be sustained as an exercise of the right to regulate 
commerce with Indian tribes. As we hâve seen, the Pueblo Indians 
are not tribes within the meaning of the Constitution. It cannot be 
upheld as a resuit of fédéral ownership of Iands to which the Indian 
title has not been extinguished ; for, as we hâve seen, the American 
government never owned the Iands in question. 

Nor can it flow from what the Circuit Court of Appeals has called 
"the plenary authority arising out of its guardianship of the Indians 
as an alien, but diependent, people." The Pueblos hâve never been 
wards of the nation. As we hâve seen, they occupied to some ex- 
tent that position under the Spanish régime ; but beginning with the 
independence of the Mexican nation in 1821 they became citizens, and 
when New Mexico became a part of our national domain they came 
under our sovereignty as citizens, and not as wards. No act of theirs, 
nor of our government since the treaty of Guadalupe Hidalgo, has 
changed their status, so as to subject them to national guardianship or 
to make them an alien and dépendent people. True, as pointed out 
in United States v. Lucero, supra, Congress in 1854 appropriated $10,- 
000 to make them présents of agricultural implements and farming 
utensils. Act July 31, 1854, c. 167, 10 Stat. 330. True, in 1857 Con- 
gress appropriated $3,750 for "expenses of surveying and marking the 
external boundaries of the Indian pueblos in the territory of New 
Mexico." Act March 3, 1857, c. 90, 11 Stat. 184. True, an attor- 
ney has of late years been provided for them at the expense of the 
government. Act March 3, 1909, c. 263, 35 Stat, 799. True, also, 
Congress, after the décision in the Pueblo Indian Tax Case, above 
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mentioned, relieved them from the payment of any taxes to the ter- 
ritory of New Mexico. 33 Stat. 1069. But thèse acts fall far short of 
establishing a resumption of guardianship over the Pueblos. On the 
contrary, they are rather to be deemed' gratuities proceeding from a 
generous government to a poor, but deserving, portion of our popula- 
tion. The appropriations referred to in the first three instances were 
by Congress in the exercise of its constitutional power to appropriate 
the public moneys; the last, in the exercise of its power to legislate 
for the territories. Congress could with equal power hâve passed thèse 
acts in the interest of citizens not Indians, and the mère fact that 
they were Indians does not resuit in placing them in a condition of 
tutelage. 

We hâve, therefore, left, as the sole basis upon which fédéral ju- 
risdiction may be retained over thèse people, the fact that they are 
of Indian lineage. Is this enough? There is, from a governmental 
standpoint, no magie in the word "Indian." It has through the course 
of our législation indicated a condition no less than a race. With 
the condition gone by the assimilation of the person into the body 
politic, and the release of his lands from governmental control by the 
issuance of unconditional patents, his race loses significance. If the 
mère fact that he be an Indian is of itself sufficient to justify his be- 
ing held always subject to a species of fédéral police power, that 
power would seem, likewise, logically to extend to his remote posterity ; 
for they, like him, bave Indian blood in their veins calling for the na- 
tional guardianship. The length to which this would go will be ap- 
preciated when we recall that high state officiais and leading mem- 
bers of Congress hâve been of Indian race. Can it be that to sell to 
such citizens or to deliver at the home of such a citizen an intoxicant 
is a matter of fédéral concern? The question carries its own answer, 
and yet this is precisely what is claimed when it is asserted that to 
sell intoxicants to a Pueblo Indian citizen upon his own farm shall, 
so long as he, an Indian, owns it, be a matter to be regulated purely 
by Congress. Such, in my judgment, is a claim of power for Con- 
gress that it does not possess. More than this, it is a detraction from 
the police power properly belonging to the state, and, if upheld, has 
the effect to admit New Mexico shorn of powers possessed by every 
other state in the Union. It cannot, therefore, be sustained. 

Corning to authority, two décisions of the Suprême Court seem 
peculiarly in point upon this question. Matter of Heff, 197 U. S. 
488, 25 Sup. Ct. 506, 49 L. Ed. 848; Coyle v. Oklahoma, 221 U. S. 
559, 31 Sup. Ct. 688, 55 T. Ed. 853. In the Heff Case there was 
a conviction for selling béer to a member of the Kickapoo tribe of 
Indians in Kansas. The facts showed that the party to whom the 
liquor was sold was a citizen of the United States and of the state 
of Kansas, and by reason of having received an allotment of land in 
severalty he was by law declared to be subject to the laws, both civil 
and criminal, of the state in which he resided. In deciding that un- 
der the circumstances a conviction for the sale of liquor to such an In- 
dian under the act of Congress of January 30, 1897, could not be sus- 
tained, the court says : 
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"In this republlc there Is a dual sj'stem of government, national and state. 
Each withln its owu domain is suprême, and one of the chlef functions of 
tliis court is to préserve the balance between tbem, protecting each in the 
powers it possesses, and preveuting any trespass tliereon by the other. The 
général police power is reserved to the states, subject, however, to the limita- 
tion that in its exercise the state may not trespass upon the rîghts and 
powers vested in the gênerai government. The régulation of the sale of in- 
toxicating liquors is one of the most common and significant exercises of the 
iwlice power. And so far as it is an exercise of the police power it is witbin 
the domain of state jurisdlctlon. It is true the national government exacts 
llcenses as a condition of the sale of intoxlcating liquors, but that is solely 
for the purposes of revenue and is no attempted exercise of the police power. 
A license from the United States does not give the llcensee authorlty to sell 
liquor in a state whose laws forbid its sale, and neither does a license from a 
state to sell liquor euable the llcensee to sell without paylng the tas and 
obtaining the license requlred by the fédéral statute. License Cases, 5 How. 
504 [12 L. Ed. 256] ; McGuire v. Common wealth, 3 Wall. 387 [18 L. Kd. 226]; 
License Tax Cases, 5 Wall. 462 [18 L. Ed. 497]. Now the act of 1897 is not 
a revenue statute, but plainly a police régulation. It will not be doubted that 
an act of Congress attemptlng as a police régulation to punish the sale of 
liquor by one citizen of a state to another within the territorial liniits of 
that state would be an Invasion of the state's jurisdietion and could not 
be sustained, and it would be immaterial what the antécédent status of ei- 
ther buyer or seller was. There is in thèse policé matters no such thing as 
a divlded sovereignty. .lurisdiction is vested entirely in either the state or 
the nation, and not divlded between the two." 

It is further said: 

"But it is contended that, although the United States may not punish 
under the police power the sale of liquor within a state by one citizen to an- 
other, It bas power to punish such sale if the purchaser is an Indian. And 
the power to do this is traced to that clause of section 8, art. 1, of the Con- 
stitution, which empowers Congress 'to regulate commerce with foreign na- 
tions, and among tlie several states, and with the Indian tribes.' It is said 
that commerce with the Indian tribes includes comiiuerce with the members 
thereof, and Congress, having power to regulate commerce between the white 
men and the Indians, continues to retain that power, although it has pro- 
vided that the Indian shall hâve the beneflt of and be subject to the civil 
and eriminal laws of the state, and shall be a citizen of the United States, 
and therefore a citizen of the state. But the logic of this argument implies 
that the United States can never release itself from the obligation of guar- 
dianship ; that, so long as an individual is an Indian by descent, Congress, 
although it may hâve granted ail the rights and privilèges of national and 
therefore state citizenship, the beneflts and hurdens of the laws of the state, 
may at any time repudiate this action and reassume its guardianship, and 
prevent the Indian from enjoying the benefit of the laws of the state, and 
release him from obligations of obédience thereto. Can it be that, because 
one has Indian, and only Indian, blood in hls veins, he is to be forever one 
of a spécial elass over whom the gênerai government may in its discrétion 
assume the rights of guardianship which it has once abandoned, and this 
whether the state or the individual himself consents? We think the reach 
to which this argument goes demonstrates that it is unsound." 

The court concludes as foUows: 

"But it is unnecessary to pursue this discussion further. We are of the 
opinion that when tlie United States grants the privilèges of citizenship to 
an Indian, gives to him the beneflt of and requires him to be subject to the 
laws, both. civil and eriminal, of the state, it places him outslde the reach of 
police régulations on the part of Congress ; that the émancipation from 
fédéral control thus created cannot be set aside at the instance of the govern- 
ment without the consent of the individual Indian and the state; and that 



UNITED STATES V. 8AND0VAL 553 

this émancipation from fédéral eontrol Is not affeeted by the fact that the 
lands it bas granted to the Indian are granted subjeet to a condition agalnst 
aliénation and incumbrance, or tbe further fact that It guarantees to him an 
Interest in tribal or otlier property." 

While it may be, as suggested in United States Express Co. v. Fried- 
man, 191 Fed. 673-680, 112 C. C. A. 219, supra, and Mosier v. United 
States, 198 Fed. 54, decided April 22, 1912, by the Eighth Circuit 
Court of Appeals, that the scope oî the Heff Case has been narrowed 
by later cases, the décision has not been detracted îrom upon the point 
hère material, and has, indeed, been strengthened in principle by the 
later case of Keller v. United States, 213 U. S. 147, 29 Sup. Ct. 470, 
53 L. Ed. 737, 16 Ann. Cas. 1066. See, also, Ward v. Race Horse, 
163 U. S. 504, 16 Sup. Ct. 1076, 41 E. Ed. 244, and cases cited. 

In Coyle v. Oklahoma the question was as to the efficacy of the 
Oklahoma Enabling Act of June 16, 1906 (34 Stat. 267, c. 3335), to 
prevent the removal of the capital by act of the state Législature. 
The Enabling Act had stipulated that it should remain at Guth- 
rie until 1913. The constitutional convention, by ordinance declared 
irrévocable, had accepted this as a condition of admission. But the 
Suprême Court held the Enabling Act to be void and the stipulation 
ineffectuai. In dealing with the matter the court classifies the con- 
ditions which Congress has exercised the power to impose in admitting 
States as follows: 

"We must distinguish, first, between provisions which are fulfllled by the 
admission of the state; second, between compacts or affirmative législation 
intended to operate In futuro, which are wlthin the scope of the conceded 
powers of Congress over the subjeet ; and, third, compacts or affirmative lég- 
islation which opérâtes to restriet the powers of such new states in respectî 
of matters which would otherwise be exclusively within the sphère of state 
Power." 

The court proceeds : 

"The only question for review by us is whether the provision of the En- 
abling Act was a valid limitation upon the power of the state after Its 
admission, which overrides any subséquent state législation répugnant there- 
to. The power to locate its own seat of government, and to détermine when 
and how it shali be changed from one place to another, and to appropriate 
its own public funds for that purpose, are essentially and peculiarly state 
powers. That one of the original 13 states could now be shorn of such pow- 
ers by an act of Congress would not be for a moment enterlained. The 
question, tben, cornes to this: Can a state be placed upon a plane of in- 
equality with its sister states in the Union, If the Congress chooses to Impose 
conditions which so operate, at the tlme of its admission? The argument Is 
that, whIle Congress may not deprlve a state of any power which It pos- 
sesses, It may, as a condition to the admission of a new state, constitution- 
ally restrict Its authority, to the extent, at least, of suspending its powers 
for a defluite tlme In respect to the location of its seat of government This 
contention Is predicated upon the constitutional power of admitting new 
states to this Union, and the constitutional duty of guaranteeing to 'every 
state in this Union a republican form of government.' The position of coun- 
sel for the appellants Is substantially this: That the power of Congress to 
admit new states and to détermine whether or not its fundamental law Is 
republican In form are polltical powers, and as such uncontroUable by the 
courts. That Congress may in the exercise of such power impose terms and 
conditions upon the admission of the proposed new state, which, if accepted, 
wUl be ohllgatory, although they operate to deprive the state of powers 
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which it would otherwise possess, and, tlierefore, not admitted upon 'an egual 
footing with the original states.' " 

It is then further said: 

•'But what Is thls power? It is not to admit politlcal organlzations whicli 
are less or greater, or différent in dignity or power, from those political enti- 
ties which constitute the Union. It is, as strongly put by counsel, a 'power to 
admit states.' * * * This Union was and is a union of states, equal in 
power, dignity, and authorlty, eaeh compétent to exert that residuum of sov- 
ereignty not delegated to the United States by the Constitution itselt. To 
maintain otherwise would be to say that the Union, through the power of 
Congress to admit new states, mîght corne to be a union of states unequal in 
power, as including states whose powers were restricted ouly by the Consti- 
tution, with others whose powers had been further restricted by an act of 
Congress accepted as a condition of admission. Thus it would resuit, flrst, 
that the powers of Congress vvould not be defined by the Constitution alone, 
but, in respect to new states, enlarged or restricted by the conditions imposed 
upon new states by its own législation adniitting them into the Union ; and, 
second, that such new states niiglit not exercise ail of the powers which had 
not been delegated by the Constitution, but only such as had not been further 
bargained away as conditions of admission." 

The court further says : 

"It may well happen that Congress should embrace in an enactnient intro- 
ducing a new state into the Union législation iutended as a régulation of 
commerce among the states, or with Indian tribes situated within the limits 
of such new state, or régulations touching the sole care and disposition of 
the public lands or réservations thereiu, which might be upheld as législation 
within the sphère of the plaln power of Congress. But in every such case 
such législation would dérive its force, not from any agreement or compact 
with the proposed new state, uor by reason of its acceptance of such enact- 
ment as a term of admission, but solely because the power of Congress ex- 
tended to tbe subject, and, therefore, would not operate to restrict the state's 
législative power in respect of any matter which was not plainly within 
the regulating power of Congress. Willamette Bridge Co. v. Hatch, 125 U. 
S. 1, 9 [8 Sup. et. 811, 31 L. Ed. 629]; Pollard's Lessee v. Hagan [3 How. 
212, 11 L. Ed. 565]. No such question is presented hère. The législation in 
the Ôklahoma Enabling Act relating to the location of the capital of the 
state, if construed as fbrbidding a removal by the state after its admission 
as a state, is referable to no power granted to Congress over the subject, 
and, if it is to be upheld at ail, it must be implied from the power to admit 
new states. If power to impose such a restriction upon the gênerai and 
undelegated power of a state be eonceded as implied from the power to ad- 
mit a new state, where is the Une to be drawn against restrictions imposed 
upon new states?" 

The court concludes in the following language: 

"Has Oklahoma been admitted upon an equal footing with the original 
states? If she has, she by virtue of her jurisdictional sovereignty as such 
a state nmy détermine for her own people the proper location of the local 
seat of government. She is not equal in povi'er to them if she cannot In 
Texas V. ■R^lite, 7 Wall. TOO, 725 [19 L. Ed. 227], Chief Justice Chase said in 
strong and mémorable language that 'the Constitution, in ail of its provi- 
sions looks to an indestructible Union, composed of indestructible states.' 
In Lane County v. Oregon, 7 Wall. 76 [19 L. Ed. 101], he said: 'ïhe people 
pf the United States constitute one nation, under one government, and tliis 
government, within the scope of the powers with which it is invested, is 
suprême. On the other hand, the people of eaeh state compose a state, hav- 
ing its own government, and endowed with ail the functlons essential to 
separate and independent existence. The states disunited might continue to 
exist. Without the states In union there could be no such political body 
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as the TTnited States.' To this we may add tbat the eonstUutional equality 
of the states Is esseiitial to the harnionious opération of the scheme upon 
vvhich the republic was organized. When that equality disappears, we may 
remain a t'ree people; but the Union wlll not be the Union of the Consti- 
tution." 

If in the Oklahoma case the constitutional equality of a new state 
was invaded by a provision seeking- to control for a limited time the 
location of its capital, it seems equally clear that that constitutional 
equality is interfered vvith in the case of New Mexico by the déclara- 
tion that land held by its citizens under perfect title from a former 
sovereignty shall indefinitely constitute Indian country and be thus 
subject to fédéral control, to the exclusion of the police powers of 
tlie State. The possession of the police power is as essential to the full 
sovereignty of the state as the possession of the power to fix its seat 
of government. 

Counsel for the government hâve cited a large number of cases, 
some of them quite récent, in which the courts hâve upheld the ap- 
plicability of fédéral législation as to Indians within the Hmits of a 
state. It is believed, however, that an examination of thèse cases will 
show that the fédéral power in any instance sustained was fairly ref- 
erable to one or the other of the constitutional sources mentioned in 
the Friedman Case, supra, none of which are applicable hère. Per- 
haps the case most nearly approximating the présent one upon the 
facts is Dick v. United States, 208 U. S. 340, 28 Sup. Ct. 399, 52 L. 
Ed. 520. There the Suprême Court, reversing the lower courts, which 
had held that the prosecution would not lie (Ex parte Dick, 141 Fed. 
5, 72 C. C. A. 667), decided that a prosecution under the liquor act 
of January 30, 1897, was sustainable, although the land upon which 
the liquor was introduced was owned in fee by citizens of such state. 
The court bases its décision upon the fact that the land in question 
was once property of the Indian tribe, and had been acquired by the 
United States subject to the condition that the acts of Congress re- 
lating to the introduction of liquor should remain in force over such 
territory for the limited period of 25 years, which period had not ex- 
pired. The court says : 

"In determining the extent of the power of Congress to regulate commerce 
with the Indian trlbes, we are confronted by certain prlndples that are 
deemed fundamental in our governmental System. One is that a state, upon 
its admission Into the Union, is thereafter upon an equal footing with every 
other state, and has full and complète jurlsdiction over ail persons and 
things within its limlts, except as it may be restrained by the provisions of 
the fédéral Constitution or by its own Constitution. Another gênerai prin- 
ciple, based on the express words of the Constitution, is that Congress has 
power to regulate commerce with the Indian tribes, and such power is supe- 
rior and paramount to the authority of any state within whose limlts are 
Indian trlbes. Thèse fundamental principles are of equal dlgnity, and nel- 
ther must be so enforced as to nulllfy or substantially impair the other. 
In regulating commerce with Indian tribes, Congress must hâve regard to 
the gênerai authority which the state has over ail persons and things within 
its jurlsdiction. So, the authority of the state cannot be so exerted as to 
impair the power of Congress to regulate commerce with the Indian tribes." 

The power of Congress in the matter was, as the court expressly 
says (208 U. S. 359, 28 Sup. Ct. 405, 52 L. Ed. 520)— 
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"based upon the treaty-maklng power of the TJnlted States and upon the 
power of Congress to regulate commerce with those Indians, and was not 
Inconsistent in any substantial sensé, with the constltutional principle that a 
new State cornes Into the Union upon entire equality with the original states." 

The court, however, in the course of the opinion is caref ul to say : 

"If thls case depended alone upon the fédéral liquor statute forbiddlng the 
Introduction of intoxicatlng drinks into the Indlan country, we should feel 
obliged to adjudge that the trial court erred In not directing a verdict for 
the défendant; for that statute, when enacted, did not intend by the words 
'Indian country' to embrace any body of territory In which, at the time, the 
Indian title had been extinguished, and over which and over the inhabltants 
of which (as was the case of Culdesac) the jurisdiction of the state, for ail 
purposes of government, was fuU and complète. Bâtes y. Clark, 95 U. S. 204 
[24 L. Ed. 471] ; Ex parte Crow Dog, 109 U. S. 556, 561 [3 Sup. Ct 396, 
27 L. Ed. 1030]." 

The récent case of Clairmont v. United States, 225 U. S. 551, 32 
Sup. Ct. 787, 56 L. Ed. 1201, decided June 10. 1912, by the Suprême 
Court of the United States, refers to the Dick Case and points out the 
source of the fédéral power there upheld. Of the other cases cited 
for the government, the fédéral power was in some instances sustained 
as flowing from treaty. The Kansas Indians, 5 Wall. 737, 18 L. Ed. 
667; United States v. Forty-Three Gallons of Whisky, 93 U. S. 188, 
23 L. Ed. 846. In still other cases cited the jurisdiction was upheld 
under the power of Congress to regulate commerce between the states 
or with Indian tribes. United States v. HoUiday, 3 Wall. 409, 18 L. 
Ed. 182; United States Express Co. v. Eriedman, 191 Eed. 673, 112 
C. C. A. 219; Ex parte Charley Webb, 225 U. S. 663, 32 Sup. Ct. 
769, 56 ly. Ed. 1248, Suprême Court of the United States, decided June 
10, 1912. In still other cases the jurisdiction was sustained upon the 
power flowing from the government's right to administer its own 
property, as, for instance, in cases arising upon a réservation, or those 
in which the government held title in trust, or those in which, al- 
though title had passed to the Indians, there was an express prohibi- 
tion against aliénation for a certain period. Farrell v. United 
States, 110 Fed. 942, 49 C. C. A. 183; United States v. Allen, 
179 Fed. 13, 103 C. C. A. 1 ; Bowling v. United States, 191 Fed. 
19, 111 C. C. A. 561; United States v. Celestine, 215 U. S. 
278, 30 Sup. Ct. 93, 54 L. Ed. 195 ; United States v. Sutton, 215 U. 
S. 291, 295, 30 Sup. Ct. 116, 54 L. Ed. 200; Tiger v. Western Invest- 
ment Co., 221 U. S. 286, 31 Sup. Ct. 578, 55 L. Ed. 738; Hallowell 
V. United States, 221 U. S. 323, 31 Sup. Ct. 587, 55 L. Ed. 750. Clair- 
mont V. United States, supra, decided by the Suprême Court on June 
10, 1912, illustrâtes the converse of the question, being a case in which 
the Indian title had without réservation been extinguished. The case 
of Mosier v. United States, supra (Eighth Circuit Court of Appeals, 
April 22, 1912), is perhaps an illustration of the power resulting from 
the national guardianship of the Indian as a dépendent person. None 
of thèse cases, in my opinion, are applicable to the Pueblo Indians of 
New Mexico. 

It is not overlooked, in making the présent disposition of the case, 
that it is one of great importance to the Indians in question, and that 
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the effect of the décision may be to break down a safeguard which 
Congress and the framers of the New Mexico Constitution hâve at- 
tempted to provide for the Pueblo Indians. However, mère de- 
sirability of a resuit can furnish, as against constitutional limitation, 
no justification for an assumption of fédéral pcy^fer, nor for a déniai 
of State jurisdiction. The matter being purely one for the state, it 
will be assumed, as in Ex parte Dick, 141 Fed. 5, 72 C. C. A. 667, that 
the Législature of the state will perform its duty in this respect. If, 
as suggested at the bar, state législation already passed on the subject 
is fully adéquate, it is to be anticipated that the state courts, by the 
enforcement of such statutes, will afford the Pueblo Indians the pro- 
tection which Congress and the state constitutional convention hâve 
indicated a désire to give them. To assume otherwise is to say that 
représentative government is a failure. 

A judgment sustaining the demurrer and dismissing the proceedings 
will be entered. 



TEUMAN V. INHABITANTS OF TOWN OF HAEMUNÏ. 

(District Court, D. Maine. July 22, 1912.) 

No. 686. 

1. Towfîs (I 52*) — Bond Issues — Excess of Debt Limit — VAtrnTTT. 

That an issue cf bonds by a town in aid of railroad consîrnction ex- 
ceeds the 5 per cent debt liniit prescribed by Const. Me. art 22. an amend- 
ment passed February 9, 1877, does not prevent a court in equity froœ 
enforcing liability to the extent that the town could legally borrow; no 
difflculty of accounting or in applying the proceeds of the bonds appear- 

iDg. 

[Ed. Note. — For other cases, see Towns, Cent. Dig. §§ 90-94; Dec. Dig. 
§ 52.*] 

2. Towns (§ 52*) — Constitutional Debt Limit — Innocent Purchasers. 

No one is presumed to be Ignorant of the invalidity of bonds Issued 
by a City or town in violation of the 5 per cent, debt llmit prescribed by 
Const. Me. art. 22, passed Ifebruary 9, 1877, and a holder of such bonds 
cannot recover on the ground that be is an innocent purchaser. 

[Ed. Note. — For other cases, see Towns, Cent. Dig. §§ 90-94; Dec. 
Dig. § 52.*] 

S. Towns (§ 46*) — Debts — Authoeity to Incur. 

A town's rlght to borrow money dépends npon the Constitution and 
laws of the state. 

[Ed. Note. — For other cases, see Towns, Cent. Dig. §§ 81-84; Dec. 
Dig. § 46.*] 

4 Towns (§ 52*) — Bonds— Vauditt — Pleadino. 

A bill for équitable relief by a holder of an exce.ssive issue of bonds 
by a town, so far as the bonds were wlthin the debt limit, is sufficient as 
against demurrer, though the bonds recite that they were issued at a 
meeting at which there was an invalid vote, where the bill shows that 
the bonds were legally voted, except as to the excess above the debt limit, 
at a previous meeting not recited in the bonds. 

[Ed. Note. — For other cases, see Towns, Cent. Dig. §1 90-94 ; Dec. Dig. 
{ 52.*] 

•For other cases see same topic & i ndmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Bill by Nathan H. Truman against the Inhabitants of 
the Town of Harmony. On demurrer to the bill. Demurrer over- 
ruled. 

Thaxter & Holt, of Portland, Me., for plaintiff. 
Merrill & Merrill, of Skowhegan, Me., for défendant. 

HALE, District Judge. This case cornes before the court upon 
defendant's gênerai demurrer to the bill in equity. The material allé- 
gations of the bill are substantially as foUows: After stating the ju- 
risdictional facts, it allèges the holding of a meeting of the voters of 
the défendant town on June 20, 1895, at which the following vote was 
passed by a majority of 117 votes to 2: 

"Moved that the town of Harmony vote to raise ($8,500) eiglat thousand 
five hundred dollars to aid in the construction of a railroad from Hartland 
to Harmony village in said Harmony and authorize its seiectmen to enter 
into a contract wlth any party that said i-oad shall be built to Harmony 
village and to subscribe for stock in said road to said amount as soon as 
said railroad company shall be organized by law or spécial charter. To issue 
bonds of said town to said railroad company when organized for said amount 
at sueh tlme and rate of interest as shall be deeraed advisable by said se- 
iectmen on thèse conditions : That said party give a guarantee to the satis- 
faction of a committee to be chosen by said town, that the balance of the 
money over and above ($8,-300) eight thousand flve hundred dollars necessary 
for the construction and eompletion of said road and appartenances to said 
Harmony village shall be subscribed and fumished said road equipped and 
operated. If however said railroad company prefer they need not give any 
guarantee to build said railroad. But the seiectmen may issue said bonds 
and take stock in said railroad as above upon the eompletion of said road 
to Harmony village if within one year from date of this meeting." 

The bill allèges further that a second spécial town meeting of the 
légal voters of said town was held May 11, 1896, at which a vote was 
passed by a majority of 81 votes to 42, extending the time of the con- 
tract to August 20, 1896 ; that no railroad had been built to said town 
of Harmony on July 13, 1896, nor any guaranty given; that on said 
July 13, 1896, a third spécial town meeting of the voters of Harmony 
was holden, at which it was voted by a majority of 149 votes to 41, 
in substance, that the votes of the town meeting of June 20, 1895, 
be ratified and confirmed, and the town be authorized to subscribe for 
and receive stock in said railroad company to the amount of $8,500, 
and that the sum of $8,5(X) be voted to the railroad company for said 
stock, and for the building and eompletion of the railroad to Harmony 
village ; that the seiectmen and treasurer of the town be authorized 
to issue the bonds of the town for such an amount, at a rate of inter- 
est not to exceed 4 per cent, per annum, and in such dénominations, 
time, and f orm as they may deem to the advantage of the town ; that 
they be further authorized to sell and deliver the bonds for the pur- 
pose of aiding said railroad company; and that the seiectmen be au- 
thorized, upon receiving a sufficient guarantee that the road would 
be completed and operated to Harmony village within six months, to 
deliver the bonds, or proceeds thereof, to the railroad company. 

The bill further allèges that, pursuant to the votes passed at thèse 
meetings, 17 bonds of the défendant town, of the par value of $500 
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each, were issued, and the form thereof prescribed. The form of the 
bond contains a promise of the town of Harmony to pay the bearer 
$500 August 1, 1916, at the Pittsfîeld National Bank, with interest at 
4 per cent, per annum. The following statement is in the bond : 

"This bond Is one of a séries of seveiiteen bonds of $500.00 each, amount- 
ing in the aggregate to .$8.500.00, Issued for the purpose of aidlng the Sebas- 
ticook & Moosehead Railroad Company, and in conforniity to the vote of said 
town, passed at a spécial meeting held July 13, 1890, which vote Is recorded 
in the town records of the sald town of Harmony." 

Then follows the clause calling for the signature of the selectmen 
and treasurer, and the signatures of said officers ; and then a descrip- 
tion of the 40 coupons maturing every six months, giving the form of 
same, the détails of which it is not necessary to state. The bill fur- 
ther allèges that ail of said bonds were placed by the officers of ihe 
défendant town in the hands of the officers of the Sebasticook & 
Moosehead Railroad Company, with authority to negotiate and sel! 
the same; that the bonds were sold and so negotiated; that ail the 
bonds came into the hands of the plaintiiï on November 24, 1896, who 
accepted the same as collatéral security from one Joseph H. Johnson, 
then owner of the bonds, for a loan made at that time by the plaintifif 
to said Johnson for $6,800; that the plaintiff accepted the bonds in 
good faith, believing them to be valid and légal, and believing that 
ail the requirements of the votes passed at the various town meetings 
had been complied with, and believing that the défendant town was 
in good financial condition, and was able to pay, and would pay, the 
bonds, both principal and interest, at maturity ; that the note for 
$6,800 of said Johnson was not paid at maturity; that it has never 
been paid; that the said Johnson was insolvent and unable to meet 
the note; and that the plaintifï was obliged to accept the bonds in 
full satisfaction of the note, amounting with interest to more than 
$7,000. The bill further allèges that the défendant town refused to 
pay the coupons on said bonds whenever they became due, though 
demand was made — that is, has ever since refused to pay the interest 
on the bonds at maturity of said interest — and, on information and 
belief, that the reason for the refusai to pay the interest was that the 
bonds were not binding as légal obligations on the town, because the 
bonds were issued in excess of the town's légal and constitutional au- 
thority, inasmuch as a debt was thereby created which, together with 
the outstanding indebtedness, exceeded 5 per cent, of the assessed 
valuation of the town, 5 per cent, being- the limit allowed by article 
22 of the Constitution of the state of Maine; that the assessed val- 
uation of the défendant town for the year 1896 was $171,777; that 
the permanent interest bearing debt of the town of Harmony at the 
date of the issuance of the bonds was approximately $4,000; that, 
therefore, the additional indebtedness that the town could at that time 
hâve legally incurred was approximately $4,500; that, by reason of 
the above facts, the plaintiff is without remedy at law to recover 
either the principal or interest on the bonds ; that he is the owner of 
the whole issue of bonds ; that he is ready and willing to deliver them 
up, canceling any part of the issue that the court may direct, if the 
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court shall decree that any part of the same is a légal obligation of 
the défendant town. The bill prays for an answer, for an accounting 
with the défendant town in order to ascertain what amount the valid 
indebtedness of the town is represented in the issue of bonds ; that a 
decree may be entered declaring valid such portion of the bonds as 
the court may direct on the balance being canceled; and that the de- 
fendant town may be decreed to pay the interest due on the valid 
portion of the indebtedness, and for other and further équitable re- 
lief. To this bill the défendant filed a gênerai demurrer, namely : 

"That the bill does iiot contain any matter of equity whereon the court 
can gronnd any decree, or glve to the plalntiff any relief against the défend- 
ant, and that it appeareth by the plaintiff's own showing by the bill that he 
is net entitled to the relief prayed for by the bill against the défendant." 

[1, 2] 1. Was the bond issue of the défendant town void in toto 
by reason of its exceeding the constitutional debt limit of the town? 

The plaintiff contends that, where a municipality issues bonds and 
créâtes a debt exceeding the debt limit imposed by law, in a suit m 
equity brought by a bona fiide holder of the bonds, the court may dé- 
clare such issue valid, and may enforce the same to the extent that 
the town might legally hâve borrowed, on the date when the bonds 
were issued. 

Article 22 of the Constitution of Maine, an amendment passed Feb- 
ruary 9, 1877, and adopted by the people at the ensuing annual élec- 
tion, provides as follows: 

"No clty or town shall hereafter ereate any debt or liability, which slngly 
or in the aggregate with previous debts or liabilities shall exceed flve per 
centum of the last regular valuation of said city or town ; provided, however, 
that the adoption of this article shall not be construed as applying to any 
fund received In trust by said city or town, nor to any loan for the purpose 
of renewing existing loans or for war, or to temporary loans to be paid out of 
money raised by taxation, during the year in which they are made." 

This provision of the Constitution was intended to prevent munici- 
palities of the state f rom becoming indebted to an extent which would 
threaten permanently to retard their growth. Ail acts in contraven- 
tion of this provision are held by the court to be void. And no one 
is presumed to be ignorant of the invalidity of bonds issued in viola- 
tion of it. If the issue of bonds is made without authority, the holder 
of such bonds cannot recover on the ground that he is an innocent 
purchaser. Pendleton County v. Amy, 13 Wall, 297, 304, 20 L. Ed. 
579; Aspinwall v. Commissioners of Daviess County, 22 How. 364,, 
379, 16 L. Ed. 296. In Hedges v. Dixon County, 150 U. S. 182, 188, 
14 Sup. Ct. 71, 37 L. Ed. 1044, in 1893 the United States Suprême 
Court held that, where a county issued bonds in excess of its authority 
as a donation on its part, a court in equity could not allow the sur- 
render and cancellation of so much of the bond issue as might be 
found to exceed the limit authorized by law, and déclare the residue 
of such bonds valid, and that it could not enforce the payment of 
such residue against the county. In speaking for the court, Mr. Jus- 
tice Jackson said: 

"What the county authorized and carried Into exécution in the présent case, 
both by the vote and by the donation, was one entire transaction ; and, if it 
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8hould be so refornied as to curtail the entire Issue of bonds to sueh an 
amount as was wîtWn the constitutlonal limits of the connty to donate, it 
would be something différent from that whlch was voted by the eounty and 
carried ino effect by the issue of the bonds. This would iuvolve the niaking 
wf a ditferent donation from what the eounty voted and Intended to niake to 
the raiiroad coœpany." 

The court distinguished that case from Daviess County v. Dick- 
inson, 117 U. S. 657, 6 Sup. Ct. 897, 29 h. Ed. 1026, where the 
county had voted a subscription of $250,000 to a raiiroad company ; 
and, where without authority the officers of the county issued bonds 
to the amount of $300,000, the court held that the power to issue bonds 
was limited to $250,000, and that the bonds in excess of that amount 
were unlawful and void. The Dixon County Case arose upon a dis- 
tinct matter of donation. The court commented upon the fact that 
the purchasers of the bonds from the raiiroad company did not pay 
any considération therefor to the county, so as to raise any equity 
against it for the amount of the bonds, or for any part thereof. In 
Everett v. Independent School District (C. C.) 109 Fed. 698, 702, a 
décision of the United States Circuit Court of the Northern District 
of lowa, in 1901, Judge Shiras, afterwards Mr. Justice Shiras of the 
United States Suprême Court, said: 

"The true purpose of the présent suit Is to aseertain what number or part 
of the bonds issued by the school district of Rock Rapids, as it exlsted in 
1879, can be enforeed against the several districts now representing the orig- 
inal district, without infringing the constitutlonal limitation ; and I am not 
able to pereeive the force of the argument, whereby it is sought to maintain 
the proposition that the constitutlonal provision prohibits judicial inquiry 
into the actual facts in order to détermine whether the whole or any part of 
the indebtedness represented by the bonds in suit can be enforeed without 
violating the constitutlonal limitation. If the contention of the défendant 
districts be sustained, it résulta in the holding that a municipal corporation, 
the indebtedness of which has not reached the liniit, may issue bonds slightly 
in excess of the limit, sell the saine for full value, use the nioney in paying 
off ail its debts, and then repudiate the last issue of bonds, and by so doing 
wholly free itself from ail liability at law or in equity. Such a rule would 
couvert the constitutlonal provision which was intended as a protection 
against excessive taxation into a potent method of perpetrating frauds of 
tlie most unblushing character." 

Judge Shiras aiso commented upon the Dixon County Case, and 
drew the distinction arising from the fact that the cause then before 
the Circuit Court did not involve the question of donation, but pre- 
sented a case where distinct equities had arisen, and where the bonds 
had been issued upon a valuable considération. The court held that 
the constitutlonal provision did not prohibit the inquiry on the part 
of a court in equity as to the actual facts, in order to détermine 
whether any of the bonds issued could be enforeed without violating 
the true meaning of the constitutional limitation. And this the court 
called the pivotai point in the case; and it further held that where a 
corporation, for value, has issued a séries of bonds which it refuses 
to pay, on the ground that such issue increased its indebtedness be- 
yond the constitutional limits, a court in equity, at suit of the bond- 
holders, may inquire into the facts to aseertain what part, if any, 
of the debt thus created can be enforeed without violating the con- 
198 F.— 36 
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stitutional limit. Judge Shiras held substantially the same doctrine 
in the Lyon County Cases (C. C.) 82 Fed. 929; Id. (C. C.) 95 Fed. 
325. When this question was first presented to courts of equity, the 
difficulty of making a proper accounting was encountered in cases 
where there were several issues of bonds, or where the contracts were 
incumbered by différent requirements. In Dillon on Municipal Cor- 
porations (5th Ed.) 1911, § 203, is found an excellent statement of 
the équitable rule : 

"Partial Validity of Obligation. — If the city has not reached the constltu- 
tlonal limlt of its indebtedness at the time when the obligation is incurved, 
but has so nearly ai)proaehed the lindt that only a part of the amount agreed 
to be paid is wlthin the limit and the remainder beyondj the question arises 
to what extent the obligation is valid. If the debt is evidenced by bonds 
whlch are issued and delivered at différent dates, the bonds flrst issvied and 
dellvered are valid, although the remainder of the issue may exceed the 
constitutional limit. If, however, the bonds are Issned at the same time, or 
as a part of one transaction, or if the contract calls for the payment of a 
gross sum, which in part only exeeeds the constitutional limit of indebted- 
ness, the just and équitable rule as we regard it has been adopted that eaeh 
obligation should be void in a sum in proportion to the excess and valid as 
to the remainder." 

I find no other décisions of the United States Suprême Court upon 
this subject which require discussion. Other fédéral courts hâve 
considered the question in Francis v. Howard (C. C.) 50 Fed. 44; s. 
c, 54 Fed. 487, 4 C. C. A. 460; Columbus v, Woonsocket Inst. of 
Savings, 114 Fed. 162, 52 C. C. A. 118; Keene Five Cent Savings 
Bank v. Lyon County (C. C.) 97 Fed. 159; Prickett v. City of Mar- 
celine (C. C.) 65 Fed. 469. It will be seen that wherever the question 
has arisen in the fédéral courts in an action at law the courts hâve 
been compelled to hold that it was beyond their power to détermine 
questions of the order in which the séries of bonds were to be di- 
vided, or to make proper accountings. And in many cases courts of 
law hâve failed to take jurisdiction. The case at bar did not arise 
upon a donation. The défendant town subscribed for stock in a rail- 
road. It must be assumed from the pleadings that the town in taking 
stock took, and intended to take, value. The bonds appear to hâve 
been issued upon a valid considération. The town exceeded its debt 
limit in its issue of bonds; and the amount of this excess is shown 
in the bill. No question arises involving any difficulty of accounting 
or of the application of the proceeds from the sale of the bonds. The 
case présents none of the difficulties met with in many of the cases 
in equity on this subject in fédéral courts. In my opinion the fact 
that the issue of bonds in this case created a debt exceeding the limit 
of the indebtedness allowed by the Constitution of the state, ought 
not to, and does not, prevent a court in equity from enforcing the 
payment of such bonds to the extent that the town could legally 
jjorrow. 

[3, 4] 2. Were the bonds issued and negotiated under a valid vote 
of the défendant town? 

It must be said that whatever rights the défendant town had to 
■borrow money it acquired by the Constitution and laws of the state 
of Maine. Hooper v. Emery, 14 Me. 375 ; Alley v. Edgecomb, 53 
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Me. 448. I hâve aiready referred to the constitutional provision for- 
bidding a municipality from creating any debt exceeding 5 per cent, 
on its last valuation. At the time the défendant town attempted to 
issue the bonds in question, the Revised Statutes of the state of Maine 
of 1883 (chapter SI, § 135) provided as follows: 

"A clty or town by a two-thirds vote, at any légal meeting ealled for the 
purpose, niay raise by tax or loan, from time to time. or ail at once, a sum 
not exceeding in ail five per cent, on its régula r valuation for the time being, 
to aid In the construction of railroads, In such nianner as it deems proper, 
and for such purpose may contract with any person or railroad corporation. 
At such meetings the légal voters shall ballot, those in favor of the proposi- 
tion voting 'Yes', and those opposed, voting 'No'. The ballots cast shall be 
sorted, eounted and declared in open town meeting and reeorded, and the 
clerk shall make return thereof to the municipal offlcers, who shall examine 
such return, and if two-thirds of the ballots cast are in favor of the prop- 
osition, said offlcers shall forthvvith proceed to carry the same into effect." 

It appears by the plaintiff's bill that at the first meeting of the 
voters of the défendant town a vote was passed by more than the 
necessary two-thirds, providing for the issue of bonds. It appears 
further by the bill that a second spécial town meeting was held upon 
May 11, 1896; but no action was taken at this meeting which requires 
comment. On July 13, 1896, a third spécial meeting of the town 
was held. It was provided, however, in section 138 of chapter 51 of 
the Revised Statutes of Maine for 1883, that: 

"Whenever a elty or town has voted at any regular meeting thereof upon 
any question of loaning Its crédit to the taking of stock lu, or in any way in 
aiding any person or corporation, said clty or town shall not vote again upon 
the same subject except at its annual meeting." 

When we examine the form of bonds set out in the pleadings, we 
find that they purport to hâve been issued "in conformity to the vote 
of said town, passed at a spécial meeting held July 13, 1896." And 
it is contended on the part of the défendant town that, inasmuch as 
it was forbidden to vote upon this subject at the meeting of July 13, 
1896, the plaintiff cannot base the action of the town upon any au- 
thority not stated in the bond; but that the whole issue of bonds is 
void, both at law and in equity. The learned counsel for the de- 
fendant urges that the manifest purpose of the statute was to protect 
towns from hasty, dangerous, and ill-advised législation ; that the state 
wisely forbade towns from voting more than once at a spécial meeting 
tipon a proposition to increase its debt limit, and that this provision 
is an absolute prohibition of action except at the annual meeting; 
that the récital in the bonds must be held as conclusive and final; 
that they were issued under a vote passed at an illégal spécial meeting ; 
and that there can be no estoppel upon the défendant town to deny 
that it complied with the vote passed at the first meeting. 

The plaintiff contends that the authority to issue the bonds which 
had been given by the town meeting of July 20, 1895, the first meet- 
ing, had never been revoked ; that no additional power was attempted 
to he given by the meeting of July 13, 1896; that this third meeting 
sought merely to ratify the acts of the first meeting; that it appears 
by the bill that the conditions and requirements of the vote passed 
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at the first town meeting were complied with in the issuance of the 
bonds; that i£ the third town meeting, namely, that of July 13, 1896, 
had never been held at ail, the power of the town to issue bonds could 
not hâve been questioned; that, if the third meeting could give no 
authoi-ity to issue the bonds, it certainly could not take away the au- 
thority which had been given by the vote passed at the first town 
meeting, namely, that of June 20, 1895. 

In Wilkes County Com'rs v. Coler, 113 Fed. 727, 51 C. C. A. 399, 
the Court of Appeals for the Fourth Circuit held that if there was, 
in fact, an act which gave authority for the issue of bonds, such bonds 
were valid, notwithstanding they purported to hâve been issued under 
the authority of an illégal statute, and even though this illégal statute 
was recited as the authority for the issue. In speaking for the court, 
Judge Morris said: 

"The récitals of the bonds In suit are as foUows: That the bond is Issued 
by authority of an act of the gênerai assembly of North Carolina ratlfied 
the 20th day of February, A. D. 1879. This act being an Invalid enactment, 
and not a law, so far as it undertaltes to give power to issue bonds, this 
récital does not preclude inquiry as to whether or not there was such a law, 
and the existence of législative authority. Northern Nat. Bank v. Trustées 
of Porter Tp., 110 U. S. 608, 4 Sup. Ct. 254, 28 L. Ed. 258. But the récital 
of an invalid act does not preclude inquiry as to whether there was in exist- 
ence any other valid législative authority under which power to issue tlie 
bond could be upheld. Wilkes County v. Coler, 180 U. S. 506, 524 [21 Sup. 
Ct. 458, 45 L. Ed. 642]." 

The court cited many other authorities. This décision of the Cir- 
cuit Court cl Appeals was confirmed by the Suprême Court in Wilkes 
County Commissioners v. Coler, 190 U. S. 107, 23 Sup. Ct. 738, 
47 L. Ed. 971, where the court said that the invalidity of the act 
of 1879 as conferring power to issue the bonds did not estop hold- 
ers of bonds from showing that there was in fact ample authority to 
issue the bonds. It appears to be well settled that, if there is any 
authority under which the bonds may be issued, the court will hold 
them valid, even though they purport to be issued by reason of some 
invalid authority; and even though the municipal officers issuing 
them assume that their only authority to issue came from what proved 
to be an invalid source. Fernald v. Town of Gilman (C. C.) 123 Fed. 
797; Knox County v. Ninth Nat. Bank, 147 U. S. 91, 13 Sup. Ct. 
267, 37 L. Ed. 93; Dillon, Municipal Corporations (5th Ed. 1911) § 
936; Evansville v. Dennett, 161 U. S. 434, 16 Sup. Ct. 613, 40 L. 
Ed. 760. 

After a careful examination of the pleadings in the case before me, 
I am of the opinion that the allégations of the bill show that the vote 
of the first town meeting gave the town officers power to issue and 
negotiate the bonds therein described; and that, even though the 
bonds purported to hâve been issued by an invalid vote, they were 
authorized by a valid vote, the requirements of which were carried 
out by the town officers. The bill allèges that the bonds were issued 
"pursuant to the votes passed at thèse meetings," referring to ail the 
meetings. If there is enough in the bill to show that the town officers 
derived power from the vote at any meeting to issue and negotiate the 
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bonds, the demurrer ought not to be sustained. I think it the plain 
duty of the court to overrule the demurrer, especially under the rule 
stated bv the United States Suprême Court in Kansas v. Colorado, 185 
U. S. 125, 145, 147, 22 Sup. Ct. 552, 46 L. Ed. 838, applying to suits 
in equity where the issues are raised on demurrer. 

The demurrer is overruled. The défendant may answer further 
under the equity rules. i 



UNIÏED STATES v. ÏIIOMSOX & TAYLOR SPICE CO. 

(District Court, N. D. Illinois. June 17, 1912.) 

No. 4,851. 

Food (§ 5*) — Food and Drugs Acr — Misbeanding. 

Under régulation (c), adopted under Food and Drugia Act June 30, 
1906, c. 391.5, § 3, 34 Stat. 768 (U. S. Comp. St. Supp. 1911, p. 1355), that 
"the use of a geographical name in connection witli a food or drug 
product will not be deemed a misbranding, wtien by reason of long usage 
It bas coine to represent a generic term, and is used to indicate a style, 
type, or brand, but in such cases the state or territory where any such 
article is manufactured or producod shall be stated upon the principal 
label," coffee shipped from the port of Aden, Arahia, whether produced 
in Arabia or Abyssinia, may properly be labeled "Mocha," but the label 
must state in which of the two countrles it was produced. 

[Ed. Note. — For other cases, see Food, Cent. Dlg. § 1; Dec. Dig. § 5.* 
What constitutes a violation of pure food régulations, see note to 
Brina v. Cnited States, 105 C. C. A. 559.] 

Proceeding by the United States against the Thomson & Taylor 
Spice Company. Judgment for penalty against défendant. 

James H. Wilkerson, U. S. Atty., and A. R. Hulbert, Asst. U. S- 
Atty. 

Thomas Vent, for défendant. 

LANDIS, District Judge. In this case the défendant company is 
charged with a violation of the misbranding section of the pure food 
law, in that there bas been the use of the geographical name "Mocha" 
in connection with the sale of coffee grown in Abyssinia. Against the 
défendant it is urged the word "Mocha" can lawfully be used only 
to designate coffee grown in Arabia. 

The facts are that on one side of the Red Sea is Arabia and on 
the other side is Abyssinia. Coffee is, and for centuries bas been, 
grown in both of thèse countries. Up to about 200 years ago prac- 
tically ail of the Arabian product and a portion of the Abyssinian 
product was shipped out through the port of Mocha, located on the 
Arabian side of the Red Sea. Because of this f act, this coffee was 
called Mocha. At that time, owing to the formation of a sand bar 
obstructing the entrance to the harbor of Mocha, that port ceased to 
be the point of shipment for the coffee product, and since that time it 
has corne out mainly through the port of Aden, in Arabia. This is 
the case now with respect to both the Arabian and Abyssinian product, 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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as it was up to 200 years ago with respect to botli products at the port 
of Mocha. 

The pure food régulation adopted under the authority conferred 
by the pure food law is as f ollows : 

"(c) The use of a geographical name In connection with a food or drug 
product will not be deemed a mlsbranding when, by reason of long usage, 
It has come to represent a generic term, and Is used to Indicate a style, type, 
or brand ; but in such cases the state or territory where any such article 
is manufactured or produced shall be stated upon the principal label." 

It will be observed that Mocha is not a place where the coffee is 
manufactured or produced. As above stated, it is merely the port 
through which originally the coffee ref erred to found its way to mar- 
ket. This being true, the above régulation plainly requires the use of 
the Word "Abyssinian" in connection with the word "Mocha" to cover 
coffee grown in Abyssinia, as the same law requires the use of the 
Word "Arabian" in connection with "Mocha" to cover coffee grown 
in Arabia. 

In view of the fact that it was agreed on ail sides that this case 
was brought as a test to détermine this question, the minimum pen- 
alty of $1 will be imposed. 



McGRAW TIRE & RUBBER CO. T, GRIFFITH et aï. 

(Circuit Court, S. D. New Tork. July 21, 1911.) 

Tbade-Marks and Teade-Names (|| 59, TO*) — Infbingement — Unfair Com- 
pétition. 

Some two years after complalnants commenced the manufacture of 
automobile tires havlng the name "Impérial" and the words, "Made by 
the McGraw Tire & Rubber Company, E. Palestine, O.," moulded thereon, 
a large number of whlch were contracted for and purchased by défend- 
ants, the latter organized a corporation under the name "Impérial Tire 
Company," and began the sale of tires made for them by others with the 
name "Impérial" and the words, "Made by Grlfflth Tire & Rubber Com- 
pany," or, "Made by the Impérial Tire Company," moulded thereon in 
obvious slmllarity to complalnants' moulding. Held, that the use of the 
name was an Infringement of complalnants' common-law trade-mark, and 
Its use in the name of the corporation constituted unfair compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 68-72, 81 ; Dec. Dig. §S 59, 70.» 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Seheuer t. MuUer, 20 O. O. A. 165; Lare v. Harper & Bros., 30 C. 
C. A. 376.] 

In Equity. Suit by the McGraw Tire & Rubber Company against 
Edward C. Griffith, the Automobile Tire Company, the Griffith Tire 
& Rubber Company, and the Impérial Tire Company. On motion 
for preliminary injunction. Granted. 

Kenyon & Kenyon, of New York City, for complainant. 
Graham & L'Amoreaux, of New York City, for défendants. 

*For other cases «se same topic £ { numbsb In Dec. ft Am. Dlgs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. The complainant, a corporation and citizen 
of the State of Pennsylvania, filed its bill against the défendants, citi- 
zens of the state of New York, for infringement of its common-law 
trade-mark in the use of the word "Impérial" in connection with 
automobile tires and for unfair compétition. The motion is for a 
preliminary injunction. 

The use which the défendant Griffith or the Automobile Tire Com- 
pany made of the word "Impérial" in the summer and fall of 1908 
was insignificant, with no effect whatever upon the market, and in 
my opinion entirely insufficient to establish a common-law trade- 
mark. It was the complainant which made the word known and gave 
it value in connection with the large and increasing manufacture of 
unguaranteed tires, which it began in the fall of 1909. The words. 
"Impérial," "Made by the McGraw Tire & Rubber Company," and 
"E. Palestine, O.," were moulded upon them. 

If Griffith or the Automobile Tire Company could be supposed to 
hâve any prior rights in the word "Impérial" in this connection, I 
think they abandoned it by the contract of May 3, 19 10, under which 
they agreed to buy 7,500 unguaranteed tires from the complainant 
prior to November 1, 1910. Thèse were to be of the Clincher and 
Dunlop types; the former the complainant might manufacture for 
any one at the same rates, but the latter only for the Automobile 
Tire Company. Down to November Ist it bought thèse tires to the 
cost of $90,751.92, 5,200 of them being Clinchers. AU of thèse were 
marked as above stated. No claim whatever was made of a prior 
right in the word "Impérial" except in connection with the sugges- 
tion of May 24, 1910, that the complainant should either sell ail 
its tires to the Automobile Company or else hâve tires manufactured 
for it branded with another name than Impérial, which was never 
followed up. 

January 5, 1911, the défendant Griffith organized the "Impérial 
Tire Company" under the law of the state of New York. It had 
a capital of $5,000, and the incorporators were the défendant Griffith, 
his wife, and a gentleman from the office of his lawyers. 

In April, 1911, the complainant heard that the défendants were 
selling tires made for them by others moulded with the words, "Im- 
périal," "Made by Griffiths Tire & Rubber Company," or, "Made by 
the Impérial Tire Company," in obvions similarity to the complatn- 
ant's moulding. April 4, 1911, it notified the défendants Griffith and 
the Automobile Tire Company that this was an infringement of its 
right, to which they replied April 5th, claiming a prior right to the 
use of the word "Impérial" and for the first time saying that they 
would insist upon it. 

I feel quite clear that the défendants are infringing the complain- 
ant's trade-mark and are also guilty of unfair compétition in organiz- 
ing a corporation under the name "Impérial" Tire Company and ad- 
vertising and selling tires as made by it or for it. 

The motion for a preliminary injunction is granted. 



568 198 FBDEKAL REPOllTEK 



THE MANUEL CALVO. THE TRAKSFER NO. 19. THE CAR PLOATS 

NOS. 40 AND 42. 

(District Court, S. D. New Yorlï. May 7, 1912.) 

Collision (§ 95*) — Steam Vessels — Violation of Rtjles. 

A collision to the westvvard of the main sliip cliannel In New York Bay 
between tlie steamship Calvo, passing ont to sea, and a car float on the 
side of Transfer Tug No. 19, which had just passed out from the channel 
extending from the Pennsylvania Terminal at Greenville, N. J., held 
due solely to the fault of the tug in not assentlng to the Calvo's signal 
of one blast, and either keeping her course and speed, if she was then 
coming into the ship channel and on a crossing course, or if she had 
straightened out, and on a meeting course, in not keeping to starboard, 
as required by the rules, instead of which she answered with two blasts 
and starboarded, keeping up the west side of the channel, in violation 
of the narrow channel rule. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202 ; Dec. 
Dig. § 95.* 

Signais of meeting vessels in collision, see note to The New York, 30 
C. C. A. 630.] 

In Admiralty. Suit for collision by the Compania Transatlantica, 
owner of the Spanish steamship Calvo, against Transfer No. 19 and 
Car Floats Nos. 40 and 42, with cross-libel by the New York, New 
Haven & Hartford Railroad Company, owner of the Transfer and 
Car Floats. Decreé for libelant. 

Hunt, Hill & Betts, of New York City, for libelant. 
Jas. T. Kilbreth, of New York City, for respondent. 

WARD, Circuit Judge. There are some very material facts not 
in dispute. February 14, 1911, at about 4:30 p. m., the Transfer, 
on her way from the Pennsylvania Terminal at Greenville, N. J., to 
Oak Point, in the Bronx, with a car float on each side, came into 
collision with the steamer Calvo, bound from Pier 14, East River, on 
a voyage to sea. Flurries of snow were frequently occurring, but it 
was at ail times possible to see vessels at a distance of a mile, and 
no fog signais were being blown. The collision happened west of the 
western side of the main ship channel, near the red buoy at the entrance 
of the Greenville channel, which runs from the Pennsylvania Terminal 
southeast to the ship channel. The starboard corner of No. 19's 
starboard float came into contact with the Calvo's port bow about 
six feet abaft the stem, doing considérable damage; neither vessel 
at the time having much headway. At the time of collision the Calvo 
was heading in toward the Jersey shore to the west, and the Trans- 
fer was heading about N. by W., so that the blow was nearly at a 
right angle. 

The regular course up and down the main ship channel at this point 
is S. W. by S. and N. E. by N., and the Court of Appeals of this 
circuit has held in La Bretagne, 179 Fed. 286, 102 C. C. A. 651, that 
it is a narrow channel, within article 25 of the Inland Régulations. 
(U. S. Comp. St. 1901, p. 2870). It is therefore apparent that, if the 

•For other cases see eame topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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vessels were proceeding on the regular courses, the Calvo must hâve 
departed three or four points from her course and the Transfer four 
or fîve points from hers. It is also clear that, if both vessels had 
either ported or starboarded (which there was nothing to prevent them 
from doing), they would hâve passed each other in safety, and that 
the collision was the resuit of their steering in the same direction. 

The pleadings of the Calvo allège that when coming down on the 
western side of the channel she discovered the Transfer on her star- 
board bow coming out of the Greenville channel, heading over to 
the eastward to Bay Ridge on a crossing course. The steamer there- 
upon blew one whistle and ported. The Transfer shortly after an- 
swered with two blasts and starboarded. The steamer blew another 
signal of one whistle and hard aported. The Transfer answered with 
a signal of two whistles, and continued her course to port until the 
collision happened. 

■ The Transfer's pleadings say that as she came out of the Green- 
ville channel she straightened up on the usual course N. E. by N. 
on the western side of the channel and blew the Calvo, which was 
coming down on the easterly side, a signal of two whistles, which was 
not answered. No. 19 blew a second signal of two whistles, which was 
not answered, and then she went full speed astern on her engines 
and blew the alarm. The Calvo ported and came across and into 
collision with the Transfer's starboard float, blowing a signal of one 
whistle just before the collision. Witnesses on each side testify that 
proper whistles were blown to indicate the intention of each vessel. 
If they were, neither vessel heard the signais of the other in time 
to conform to them. 

The steamer was certainly the better provided with persons in 
charge of her navigation. The captain, pilot, first, second, and third 
officers, a quartermaster at the wheel, and another pilot on his way 
to the station boat, were on the bridge, and the boatswain on lookout 
at the bow. On the Transfer a deckhand was standing on lookout 
on the second or third outside car of the starboard float; the master 
and another deckhand (who was not called as a witness) being in the 
pilothouse. 

The pilot in charge of the steamer and the passenger pilot both 
testify that the Transfer was first seen when coming out of the Green- 
ville channel on the steamer's starboard side on a crossing course, and 
that the steamer thereupon blew one whistle and ported. This is 
also the account pleaded, but the master and officers of the steamer 
and the lookout ail testify that the Transfer when first seen was on 
a meeting course dead ahead, and I so understand the expression in 
the translation of the steamer's log that the Transfer was sighted "on 
our bow." Moreover, counsel for the Transfer, when stating its 
défense, as is usual when dépositions are being taken by the libelant 
before answer filed, said that when the vessels discovered each other 
they were on meeting courses, but starboard to starboard ; the Trans- 
fer being on the western and the Calvo on the eastern side of the 
channel. Hovvever, the Transfer's pleadings when filed stated, and 
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lier witnesses at the trial testified, that they saw the steamer as they 
were coming out of the Greenville channel on a crôssing course. 

If this latter account be adopted, the Transfer was clearly at fault 
as the privileged vessel for not holding her course, as well as for in- 
sisting upon going up on the wrong side of the channel. 

The great weight of testimony is that the vessels began to navigate 
with référence to each other when they were less than a mile apart 
on meeting courses ; the Calvo S. W. by S., and the Transfer N. E. 
by N. 

The Transfer's pleadings state, and her master testified, that it was 
in this situation that he blew his first signal of two whistles, and the 
witnesses f rom the steamer's company also testified that if was in this 
situation that she first blew her signal of one whistle and ported. 

If the Calvo were then on the eastern side of the channel, there 
was no necessity for any exchange of signais, and I do not believe 
that in such a situation whistles would hâve been blown, still less 
that the Calvo would hâve deliberately run across into a wholly un- 
necessary collision on the anchorage grounds. The master of the 
Transfer, who showed a complète unfamiliarity with the steering and 
sailing rules, instead of holding his course out of Greenville channel, 
admits that he starboarded, and the lookout testified that when he 
reported the steamer the master said: 

"I aln't golng to cross her anyway. I am golng to keep on this shore." 

I think that, when about straightened up ahead of the Calvo, he 
starboarded again with the intention of doing this. At the same time 
the Calvo, for the purpose of passing port to port in accordance with 
the law (Inland Régulations, art. 18, rule 1), blew one whistle and 
ported. The Transfer did not answer, but l3ore to port, whereupon 
the steamer blew another signal of one whistle, hard aported, stopped 
her starboard engine, and went ahead on her port engine fuU speed, 
with the intention of turning as sharply as possible to starboard. 
Then, seeing the collision to be inévitable, she went fuU speed astern 
on both engines. On the other hand, the Transfer, when she heard 
the signal of one whistle from the Calvo, replied with two, then 
blew an alarm, and went full speed astern. I think the Transfer solely 
at fault, and that by her improper navigation she put the Calvo into 
an embarrassing and critical situation. Even if it should now appear 
wiser for the Calvo to hâve gone full speed astern at once, instead of 
trying to escape by porting, it should, I think, be considered an error, 
and not a fault, on her part. 

There will be a decree in favor of the libelant, with costs, and dis- 
missing the cross-libel, with costs. 
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NEW YORK MACKIXTOSH CO. v. FLAM et al. 
(District Court, S. D. New York. July 18, 1912.) 

1. Tbade-Marks and Tbade-Names (§§ 3, 59*) — Validitt and Infbinge- 

MENT. 

The Word "Bestyette" is sufficiently distinctive to constitute a valid 
trade-mark for waterproof capes and cloaks, but is uot infringed by tlie 
use of the word "Veribest" by a défendant on simllar garmeuts. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
DIg. §§ 4-7, 6S-72 ; Dec. Dig. §§ 3, 59.*] 

2. Tkade-Makks and Tbadb-Names (§ 57*)— Infbingement. 

The copying by défendants on their business cards and stationery of a 
picture used by complainant as a trade-mark on its goods does not con- 
stitute an infringement. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. I 65 ; Dec. Dig § 57.*] 

In Equity. Suit by the New York Mackintosh Company against 
Isaac Flam and others. On final hearing. Decree for défendants. 

Joseph L. Levy, for complainant. 
Bernard Cowen, for défendants. 

HOLT, District Judge. This suit is brought to restrain the alleged 
infringement of two trade-marks. The complainant is a manufacturer 
of ladies' and girls' waterproof cloaks and capes. In 1907 the com- 
plainant registered in the Patent Office, as a trade-mark to be used on 
clothing, the word "Bestyette," and in 1910 it registered as another 
trade-mark a picture of a girl wearing a rain cape. The proof shows 
that the complainant since 1904 has used the mark "Bestyette" by 
attaching to a certain class of rain capes a woven or printed label on 
which the word is shown, and since 1908 has used the pictorial mark 
by printing it on the boxes containing the goods and by tagging to 
the goods a printed label bearing such picture. The défendants are 
engaged in the same business as the complainant, in the manufacture 
of rain coats andi capes. They make similar goods, and hâve attached 
to their capes the word "Veribest" as a trade-mark, and hâve had 
printed and used, upon certain business cards, billheads, and order 
forms, copies of the complainant's pictorial trade-mark. 

The bill, in addition to allégations of the infringement of the trade- 
marks, contains allégations of unfair compétition in trade. But, as 
ail the parties to this suit are citizens of New York, this court has 
no jurisdiction of a suit between them on the ground of unfair com- 
pétition, and the complainant's counsel did not, on the hearing or in 
the brief submitted, claim to recover on that ground. It should there- 
fore be clearly apprehended, at the outset, that the sole question in 
this case is whether the complainant's trade-marks hâve been in- 
fringed. 

[1] The défendants claim, in the first place, that the complainant's 
trade-mark, "Bestyette," is invalid, because .the word is simply de- 
scriptive of the character or quality of the goods. Undoubtedly, if 

•For otter cases see same topic & i number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the complainant had attachée! to its goods the sentence, "Thèse rain 
capes are the best yet made," or some contracted form of such sen- 
tence, as, for instance, "Best Rain Capes Yet Made," or "Best Yet 
Made," or "Best Yet," the statement would be simply descriptive, and 
the usual commendation of a vendor, and could not be a valid trade- 
mark. "Bestyette," when spoken, sounds the same as "Best Yet," and 
undoubtedly the claim that it is merely a dlescriptive word has much 
weight. But, in trade-marks, the impression produced on the sight 
of the buyer is the main thing ; and, upon the whole, I think that the 
compounded and fantastically spelled word "Bestyette" is sufficiently 
distinctive to be a trade-mark. Moreover, the évidence shows that it 
was used exchisively by the complainant more than 10 years before 
registration, and therefore the provisions of section 5 of the Trade- 
Mark Act of 1905 (Act Feb. 20, 1905, c. 592, 33 Stat. 724 [U. S. 
Comp. St. Supp. 1911, p. 1459]) apply, that, in such a case, the fact 
that the term was originally descriptive does not prevent registration. 

The défendants also claim that, assuming that the word "Bestyette" 
can be a valid trade-mark, their use of the word "Veribest" for their 
trade-mark does not infringe it. I think it clear that no dealer can 
be prevented f rom asserting, by an advertisement printed on the goods, 
or in any other manner, that his goods are the best, or the best yet, 
or the very best. If the word "best" is included in a queer compound 
word oddly spelled, used as a trade-mark, that does not prevent other 
dealers from using the same word in the same way, so long as the 
word first created is not imitated too closely. 

The question, therefore, comes back to the usual one in trade-mark 
cases: Does the défendants' trade-mark imitate the complainant's so 
closely as to deceive the public into supposing that they are purchasing 
the complainant's goods when purchasing the défendants' ? In ail this 
class of cases, undoubtedly, regard must be had to the fact that many 
of the public are hasty, heedless, and easily deceived. But, after ail, 
the question in ail such cases is : Would the public actually be de- 
ceived ? Each case must be determined on its own facts ; but, in this 
case, I cannot believe that any one, seeing the label "Veribest" on a 
cape, wouldl beheve it to be the "Bestyette" cape because of such label. 
The similarity of the capes in shape, style, and color might lead to 
such belief ; but the trade-mark alone, it seems to me, would not. 

The case brought by the complainant in this court against Wangrow, 
in which it was held that the word "Bestever" infringed "Bestyette," 
differs essentially, in my opinion, from this case. The words "Best- 
yette" and "Bestever" begin alike, and look much alike, and I en- 
tirely concur in the décision of that case; but the décision reached 
in that case does not seem to me to rec|uire a similar décision in this 
case. The just rights of the owners of trade-marks should be vipheld ; 
bult, in deciding such cases, the importance of maintaining the gênerai 
freedom of trade should not be overlooked. 

[2] The défendants claim, also, that the complainant's pictorial 
trade-mark is invalid. They assert that it is merely a picture of the 
article sold. Undoubtedly a mère picture of an article of merchandise 
cannot be made a trade-mark to be attached to such article. Such a 
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trade-mark is prohibited from registration by section 5 of the Trade- 
mark Act as a "device descriptive of the goods." Kor, in my opinion, 
can a garment maker, by adopting, as a tradie-mark, a picture of a 
person wearing a garment, prevent other dealers from adopting a sim- 
ilar trade-mark, provided it is not so close an imitation as to naturally 
lead to confusion. It is the common practice of dealers in clothing to 
advertise their goods by pictures of persons wearing them, and no one, 
under the guise of adopting a trade-mark, can obtain the exclusive 
right to such pictures. But, while the question hère is again a close 
one, I think that the complainant's picture is sufficiently distinctive 
to be a valid trade-mark. The défendants' picture on their cards, let- 
ter heads, and orders is an exact copy of it. They could hâve adopted 
a picture of a girl wearing a rain cape, without copying the complain- 
ant's picture. But their picture is such a complète reproduction of the 
complainant's trade-mark that it would clearly hâve infringed it, if 
it had been attached to the défendants' capes, or to the boxes in which 
they were shipped. 

But the diifficulty with this branch of the case is that there appears 
to be no proof that it was so attached. On the hearing, after inspect- 
ing the pictures on the défendants' business papers, and perceiving 
that they were literal copies of the complainant's trade-mark, and as- 
suming that the défendants tagged the same picture to their goods 
and boxes, I was of opinion that the trade-mark was infringed. But 
on a careful examination of the record I find no proof that the de- 
fendants ever used the picture as a trade-mark. A trade-mark is 
something attached to the goods, or the réceptacles containing them, 
which the buyer sees, and by which the goods become known to the 
buyer. It seems strange that the défendants should hâve copied this 
trade-mark on their business papers, and should hâve abstained from 
attaching it to their goods ; but such a use of it on their business 
papers, while afïording strong proof of unfair compétition in trade, 
is, in my opinion, no proof of itlfringement of the trade-mark. 

There is obviously much in this case to suggest an intentional and 
close imitation of the complainant's goods and business methods by 
the défendants. The complainant put on the market a rain cape 
distinctive and attractive in style and color. The défendants exactiy 
imitate it. But there is no law which prevents any one from making 
clothes like another. If a tailor, or dressmaker, or garment maker 
of any kindi, créâtes a novel and attractive garment, any rival can copy 
it. The devising of the word "Veribest" as a trade-mark was probably 
suggested by the complainant's trade-mark, "Bestyette" ; and I hâve no 
doubt that the défendants directly copied the complainant's pictorial 
trade-mark in the picture on their business papers. 

The question of unfair compétition is not before me. If the com- 
plainant thinks it exists, it has a remedy by suit in the state courts. 
The sole question hère is whether the défendants hâve infringed the 
complainant's trade-mark. I cannot see that they hâve. 

A decree is directed for the défendants, but, under ail the circum- 
stances of the case, without costs. 
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In re HAMMONDS. 
(District Court, E. D. Kentucky. August i7, 1912.) 

1. Bankbuptcy (§ 396*) — Exemptions — Title to Propebty Claimed. 

That a bankrupt purchased property claimed as exempt without in- 
tending to pay for it affords no ground of objection to the exemption by 
his trustée, since the purchase vested tltle in the bankrupt, subject only 
to the Personal right of the seller to reclalm the property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 659-668, 
670; Dec. Dig. § 396.*] 

2. BANKEUPTcy (§ 396*) — Exemption — Pbopebty Purchased witii Nonex- 

EMPT Property. 

A bankrupt's right to hold as exempt Personal property speciflcally ex- 
empted from exécution by the laws of the state, without qualification, 
Is not afCected under the law of Kentucky by the fact that he purchased 
such property with nonexempt property on the eve of the bankruptcy, 
and with the intention of claiming the exemption. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 659-668, 
670 ; Dec. Dig. | 396.*] 

In the matter of J. W. Hammonds, bankrwpt. On review of order 
of référée allowing and denying exemptions. Affirmed in part and 
reversed in part. 

Geo. G. Brock, of London, Ky., for creditors. 
Hazlewood & Johnson, of London, Ky., for bankrupt. 

COCHRAN, District Judge. This cause is before me on two péti- 
tions for review. One is filed by the bankrupt, who was a merchant, and 
the other by certain creditors. Each relates to the matter of exemp- 
tions. The référée disallowed to the bankrupt on his exemption claim 
two mules and a cow. It is of this order so doing that the bankrupt 
complains. He allowed to him his claim for sufficient provisions, in- 
cluding breadstufï and animal food, to sustain his family for one year. 
It is of this order so doing that the creditors complain. The évidence 
heard by the référée bearing on thèse claims lias not been sent up 
with the rest of the papers ; but, as I am able to dispose of the case 
without having it before me,^I will not delay its disposition until I 
get it. 

The articles disallowed and allowed were such as the statutes of 
Kentucky provide shall be exempt to a debtor. They allow, amongst 
other things, two work beasts or one work beast and one yoke of oxen, 
two cows and calves, and such a sufficiency of provisions. No ques- 
tion is made in the record as to those articles being such as those stat- 
utes provide shall be so exempt. 

[1] The ground upon which the creditors claim that the pro- 
visions allowed should not hâve been set apart as exempt is 
that they had been purchased with no intention to pay for them. 
The référée found against this claim in matter of fact — i. e., he 
held that they had not been so purchased — and on this ground denied 
the claim. If the necessities of this case required that I should pass 

♦For other cases see eame toplc & § numeer in Dec. & Am. Digs, 1907 to date. & Rep'r Indexes 
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on this question of fact, of course, I would hâve to hâve before me 
the évidence heard by the référée, but the necessities of the case do 
not so require. Even if it be a fact that the provisions set apart to 
the bankrupt had been purchased by him with the intention of not 
paying for them, the creditors, as such, hâve no right to complain of the 
action of the référée in setting them apart. Notvvithstanding such in- 
tention, the title thereto passed from the sellers to the bankrupt. Be- 
cause thereof the sellers were entitled to reclaini their property. But this 
right did not prevent the passage of the title. The effect thereof was to 
make the title which the bankrupt acquired what is termed in Donald- 
son V. Farwell, 93 U. S. 631, 23 L. Ed. 993, a "defeasible title." In 
order to reinvest the sellers with title, a rescission of the contract of 
sale M^as essential. The fact that immediately upon the sale the sellers 
had the right to recover their goods in replevin is not against this. 
The bringing of such a suit is a "judicial rescission," which is a sub- 
stitute for a "rescission in pais" effected by a mère demand. 1 Bige- 
low on Fraud, p. 77. This right of rescission and recovery of the 
goods were personal to the sellers. It could not hâve been asserted 
as against the trustée had not the provisions been set apart as exempt, 
and can be asserted as against the bankrupt, not with standing they 
hâve been set apart as exempt. It f ollows from this that the petition- 
ing creditors, as such, are not interested in the question as to whether 
the provisions were purchased with an intention not to pay for them. 
And on this ground their pétition for review is overruled. In so far 
as the décision in the case of In re Woollcott (D, C.) 140 Fed. 460, is 
in conflict with this position it is not approved. 

[2] The ground upon which the référée disallowed the bankrupt's 
claim to the two mules and the cow, notwithstanding they are such 
articles as are called for by the statutes of exemption of Kentucky 
and the bankrupt had none others answering thereto, was that they 
had been purchased with nonexempt property on the eve of bankruptcy 
in contemplation of bankruptcy proceedings and pursuant to advice 
of counsel, in order that, in case of the institution of such proceedings, 
they might be claimed as exempt. The référée so finds, and his finding 
of fact in this particular is not questioned by the bankrupt. So the 
évidence heard by the référée is not needed on this point. The bank- 
rupt gave for the two mules $.500, which he paid for with a horse at 
$125, cash $200, and merchandise out of his store $125. He gave for 
the cow $64.15 and paid for it by the assignment of a good account 
on one of his debtors. It must be accepted, therefore, in disposing of 
this pétition, that we bave hère a deliberate conversion of nonexempt 
property into exempt property in contemplation of bankruptcy pro- 
ceedings with the view of claiming the property as exempt on the in- 
stitution of such proceedings followed by such a claim. It should be 
noted that, as to the mules, it is conceded that the claim of the trustée 
is burdened with a right in favor of the bankrupt to the extent of 
$125, on account of the horse which was itself exempt and which 
partly paid. for the mules. 

The question as to whether the mules save to the extent of the $125 
on account of the horse and the cow are e.xempt dépends entirely on 
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the State îaw. The Bankrupt Act (Act July 1, 1898, c. 541, 30 Stat. 548 
[U. S. Comp. St. 1901, p. 34241) § 6, expressly provides that it sliall 
not affect the allowance to the bankrupt of the exemptions prescribecl 
by the state laws. The meaning of this provision cannot be other 
than that, if under the state Iaw the bankrupt would be entitled to 
certain exemptions as against his creditors, he is entitled to the same 
exemptions notwithstanding the bankrupt Iaw and the institution of 
bankruptcy proceedings thereunder. In 1 Loveland on Bankruptcy, 
p. 898, it is said: 

"Whether property vvhich would ordinarily be exempt from seizure on at- 
tachment or exécution is liable to be adminlstered for the payment of tlie 
debts of the bankrupt when such property was purchased on the eve of the 
bankruptcy dépends upon the Iaw of the state of the bankrupt's domicile. 
In some States it has been held that a bankrupt is not entitled to exempt 
property which has not been paid for, or which has been paid for with the 
proceeds of nonexempt property prior to the time of bankruptcy. In some 
States the bankrupt has been allowed an exemption out of such property." 

The question then cornes to this : What is the Iaw of Kentucky on 
this subject? Does it affect the debtor's right to hold a certain article 
of the kind prescribed as exempt that he purchased it with nonexempt 
property, and in order that he might hâve this property to that extent 
in an exempt condition? The statute is absoîute. It provides that 
a debtor of the kind covered by it shall be entitled as agamst his credi- 
tors to the exemptions prescribed in it without any qualification what- 
ever. Under it therefore, one who has purchased property of the 
kind that is nonexempt, and not paid for it, may couvert it into prop- 
erty of the kind that is exempt with the deliberate purpose of having 
his property in an exempt condition, and hold the property so pur- 
chased exempt as against the crédit or whose crediting has enabled 
him to acquire it. This looks hard on the creditor. But it is presumed 
that one so giving crédit will hâve it in view when he gives it. What 
is hère said has référence only to exemptions of personal property. 
It is not true of the homestead exemption. In the case of Northing- 
ton V. Boyd, 12 Ky. Law Rep. 227, Judge Bowden of the superior 
court said arguendo : 

"If a prior debtor, anticipating a levy and having three work beasts, but 
only one cow, sells one of the work beasts and buys another cow, we do not 
suppose the latter could be taken, though it were admitted that he did so in 
order to hold in this way the value of the work beast." 

It is clear, therefore, that the bankrupt was entitled to hold the two 
mules and the cow, notwithstancHng the circumstances under which 
they were acquired, as exempt from administration herein. The réf- 
érée thought that the matter vi^as controlled by section 67, subsec. "e," 
of the Bankrupt Act, providing that conveyances and transfers of 
property made by a debtor with intent to hinder, delay, or def rdud his 
creditor shall be void as to them. But that section has no application. 
It has in view dispositions of property made by the debtor to others 
with such intent, and provides that such property may be followed up 
and subjected to his debts. A transaction which the law permits could 
not hâve been intended to be covered by the section. 
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The rîghtness of tlie transaction from a moral point of view is net 
involved hère. The fact that the bankrupt was a sickly man and had 
a wife and six children dépendent on him, to which allusion has been 
made, did not make it right. Mr. Waite, in his work on Fraudulent 
Conveyances, § 47, though recognizing that such a transaction in- 
volves no "légal fraud," characterizes it as "a species of petty fraud." 

The order of the référée in relation to the two mules and the cow 
is reversed, and the bankrupt will be allowed to retain them as exempt. 



UNITED STATES V. HOM ÏOUNG. 
(District Court, S. D. New York, July 3, 1912.) 

Aliens (i 32*) — Chixbse Exclusion — Pkoceedings — Evidence. 

Evidence con.sidered, aud held insufBclent to establish the claim tbat 
défendant, adniittedly a person of the Chine.se race, born in China, was 
the son of a father who was born In San Francisco, and for that reason 
a citizen and entitled to enter and remain in the United States, conceding 
that such fact, if established, would give him that right. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 93-95; Dec. 
Dlg. § 32.* 

What Chinese persons are excluded from the United States, see note to 
Wong You V. United States, 104 G. C. A. 538.] 

Proceeding for déportation of Hom Young to China. From an 
order of déportation, he appeals. Affirmed. 

Henry A. Wise and John Neville Boyle, for the United States. 
Max J. Kohler, for défendant. 

HOIvT, District Judge. This is an appeal from an order of a 
United States commissioner directing the déportation of the défend- 
ant. The defendant's claim is that he is an American citizen, and 
therefore entitled to remain in this country, because his father, al- 
though of the Chinese race, -wâs born in this country. 

By a décision of Commissioner Dudley in 1901, in a proceeding to 
détermine the right of Hom Chung, the alleged father of the défend- 
ant, to remain in this country, it was adjudicated that Hom Chung 
was entitled to remain in this country, because he was an American 
citizen born in San Francisco. But the évidence to prove that the de- 
fendant is the son of Hom Chung is as unsatisfactory as usual in Chi- 
nese cases. The défendant was arrested at Buffalo, with four other 
Chinamen, under circumstances which satisfy me that they had ail 
just come surreptitiously from Canada. The défendant, when exam- 
ined, gave admittedly entirely untruthfui testimony, and clearly should 
be deported, if he is not an American citizen. No claim was then 
made by him that he was entitled to enter because he was an American 
citizen by virtue of his father's citizenship. The claim now made may 
be valid; but every Chinaman, coming to this country, must be aware 
of the importance of the fact of the birth in this country of a person 
of the Chinese race on the question of American citizenship and the 

•For other cases see same topic & % n0mbek in Dec. & Am. Digs. 1907 U> date, & Rep'r Indexes 
198 E.— 37 
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right to enter, and, if the défendant is Hom Chung's son, the prob- 
ability is that he would hâve claimed citizenship through the right of 
his father when he first arrived. 

The letter written by the défendant at Ellis Island, addressed "Dear 
Father," would undoubtedly be weighty évidence in his favor, if it 
were clear that it was sent to Hom Chung. The envelope was ad- 
dressed to Lai Ming, 29 Pell street, N. Y., and there is nothing to 
show that L,ai Ming was not the person, or that Hom Chung was the 
person, for whom it was intended, except the fact that Hom Chung 
îived over Lai Ming's store at 29 Pell street. But it seems to me that, 
if Hom Chung is Hom Young's father, much more évidence could 
hâve been obtained and would hâve been produced to corroborate 
the claim. The évidence produced for the défendant is substantially 
as f ollows : 

Hom Chung testifies that he was born at San Francisco in 1879; 
that he went to China in 1883, when 4 years old ; that he remained 
there 17 years, until 1900; that in 1896, when 17 years old, he mar- 
ried in China a Chinese woman ; that the défendant is his son, and 
was born in China in January, 1897; that in 1900 he (Hom Chung) 
came to this country, and has Iived hère ever since; that his son, the 
défendant, remained in China until he was 15 years old; that he then 
came to Canada, and was there several months until he came to Buf- 
f alo, where he was arrested ; that he (Hom Chung) had received let- 
ters from his wife from China, and from his son from Canada, but 
had destroyed them. His brother, Hom Wing, testifies that he was 
in China in 1898, and there saw the défendant, then 3 years old, with 
his mother. Dook Doo Huk testifies that in 1908 he went to China, 
taking a letter and $50 in greenbacks given him by Hom Chung for 
the défendant, and that he delivered the letter and the money to the 
défendant there. 

This is substantially ail the évidence to support the defendant's 
claim that he is Hom Chung's son. Hom Chung testifies that he did 
not know that his son was coming to this country. Why was he not 
notified of his coming ? Why was he not applied to for money ? Who 
did helip this boy of 15 to come? Why did he first go to Canada and 
stay there for several months? H he wrote from Canada to Hom 
Chung at New York, why did not Hom Chung take any steps to hâve 
his son join him in New York? On the whole, while it is impossible 
to feel any certainty what the truth is from such a record, I do not 
think that the défendant has established, by adéquate proof, that he 
is the son of Hom Chung. 

Moreover, it does not seem to me that the légal proposition on 
which the défense is based is beyond controversy. Is it true that, if 
Hom Young is the son of Hom Chung, he is an American citizen in 
the full sensé of that term? It may be assumed that a child of an 
American citizen, born abroad, may, on attaining majority, elect to be 
an American citizen by virtue of his father's citizenship. But, as I 
understand the rule of international law, he has, during his minority, 
a kind of double citizenship. He may elect, on coming of âge, to be 
a citizen of the country of his birth, or of the country of which his 



IN KE T. A. M'INTYEE & CO. 579 

father îs a citizen. That being the case, I doubt whether Hom Young 
is to be deemed now to bave the fuli rights of an American citizen 
under the exclusion acts, even if he is a son of Hom Chung. Hom 
Chung, according to his own story, left this country when an infant 
4 years old, went to China, the native country of his parents, lived 
there 17 years, married there, and then in 1900 left his wife, who ap- 
parently has never been away f rom China, and his infant son in China. 
The son remained there until he was 15 years old, and now, coming 
to this country, claims to be entitled to the full status of an American 
citizen, because his father was born in San Francisco in 1879. Such a 
daim seems to me extrême. 

However, without passing on this question of law, the décision of 
the case may properly rest on the insufficiency of the proof of the 
main question of fact. 

The commissioner's order, appealed from, is affirmed. 



In re T. A. McINTYRE & CO. 

In re McINTYRE. 

(District Court, S. D. New York. August 20, 1912.) 

BANKBUPTCY (g 314*) PkOVABLE DEBTS — LiABILITÏ AS Indobser — Necessitt 

or Notice. 

Under Negotiable Instruments Act N. Y. (Consol. Laws 1909, c. 38) §§ 
172, 185, 186, which provide tliat, where a party has been adjudged a 
bankrupt, notice may be glven either to tlie party liimself or bis trustée, 
and that "notice of dishonor Is not required to be given to the drawer 
* * * where the drawer and drawee are the same person," or "to an 
îndorser * » * where the Indorser Is the person to whom the In- 
strument Is presented for payment," where the niaker and indorser of 
notes were partners, and were adjudged bankrupts, both as partners and 
individually, before the notes matured, and the same trustées were ap- 
pointed for ail the estâtes, notice of nonpayment on the niaturlty of the 
notes was not necessary to bind the estate of the indorser. 

fEd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 4(59-473, 
478, 483^87, 489, 490 ; Dec. Dig. § 314.*] 

In the matter of T. A. Mcintyre & Co. and Thomas A. Mcintyre, 
Jr., bankrupts. On review of order of référée expunging claim of 
Anna Knox Mcintyre against the estate of Thomas A. Mcintyre, Jr. 
Reversed. 

Sullivan & Cromwell (Emery H. Sykes, of counsel), for Anna Knox 
Mcintyre. 

Irvng L,. Ernst and D. Raymond Cobb, for trustée. 

HOLT, District Judge. This is a pétition to review an order of a 
référée expunging a claim of Anna Knox Mcintyre against the individ- 
ual estate of Thomas A. Mcintyre, Jr. The claim was based upon two 
notes, for $2,500 each, made by Thomas A. Mcintyre, Sr., the former 
husband of Anna Knox Mcintyre, in payment for property trans- 
ferred by her to him, and indorsed by Thomas A. Mcintyre, Jr. 

•For other cases see same topic & § nu.mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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Thomas A. Mcintyre, Sr., and his son, Thomas A. Mcintyre, Jr., 
were partners in the firm of T.^ A. Mcintyre & Co. The firm and 
each of its members was adjudicated a bankrupt in April, 1908. At 
the time of the adjudication the two notes were not due. By their 
terms one became due October 1, 1908, andi the other February 1, 
1909. Thomas A. Mcintyre, St., died July 29, 1908. _ Thomas A. 
Mcintyre, Jr., was appointed his executor, and qualified, in December, 
1908. The trustées in bankruptcy of the firm were also the trustées 
of each individual member. The référée has held that the individual 
estate of Thomas A. Mcintyre, Jr., has been discharged from lia- 
bility on the notes by reason of the fact that notice of the nonpayment 
of the notes was not given to the indorser at the times the notes by 
their terms respectively matured. 

The question in this case is a novel and somewhat difficult one. 
It is obvious that notice of nonpayment of the notes to the indorser 
in this case would hâve been an ahnost meaningless formality; but 
that is often the case, where such notice is held to be strictly neces- 
sary in order to charge an indorser. But in my opinion the question 
is determined by the provisions of the Negotiable Instruments Act of 
New York. Section 172 of that act provides as follows: 

"Where a party has been adjudicated a bankrupt, *■ ♦ • notice may be 
glven either to the party himself or his trustée." 

Section 185 provides: 

"Notice of dishonor Is not requlred to be given to the drawer in either of 
the following cases: Where the drawer and drawee are the same person." 

Section 186 provides : 

"Notice of dishonor is not required to be given to an indorser in any of 
the following cases: * * * (2) Where the indorser is the person to whom 
the Instrument is presented for payment." 

In this case the trustées in bankruptcy of the firm and of Thomas 
A. Mcintyre, Sr., individually, and of Thomas A. Mcintyre, Jr., in- 
dividually, were the same persons. Under section 172, above quoted, 
they were the proper persons upon whom a dem-^nd should hâve been 
made against the maker, or to whom notice should hâve been given to 
charge the indorser. Under section 185, the maker and indorser of 
the notes, whose position in commercial law is analogous to ihat of 
the drawee and drawer of a draf t, both being represented by the same 
trustées, notice of dishonor, in my opinion, was not required to be 
given to the indorser. Also, under section 186, notice of dishonor is 
not required to be given to an indorser, where the indorser is the per- 
son to whom the instrument is presented for payment. That is to 
say, the trustées of the indorser, being the trustées of the maker, were 
the persons to whom the instrument was to be presented for payment. 

The référée states in his opinion that the notes in question were not 
provable debts against Thomas A. Mcintyre, Jr., at the time of his 
bankruptcy, and that they couldl not become provable debts until after 
demand and protest for nonpayment at maturity, or a waiver of such 
demand and notice by the indorser. The counsel for Mrs. Mcintyre 
argues that, as the notes, by tlie terms of the Bankrupt Act, were 
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provable against the maker after bankruptcy before maturity, they 
coukl be similarly proved against the indorser before maturity ; that 
is, that the contract of the indorser was subject to be affected by 
bankruptcy in the same way as the contract of the maker. It seems to 
me unnecessary to décide this question. A demand is not necessary to 
charge the maker of a note at its maturity. A demand of the maker is 
necessary to charge an indorser, because it is a necessary preliminary 
to a notice of nonpayment to an indorser. The référée held that no- 
tice of dishonor must hâve been given to the indorser at the maturity 
of the note, or that the indorser must hâve waived such notice, in 
order to hold his estate. Admittedly no such notice was given ; but 
there is évidence in the case which it is claimed establishes that 
Thomas A, Mcintyre, Jr., waived such notice. 

The référée states in respect to this évidence that he does not think 
that the indorser, after bankruptcy and the appointment of the trus- 
tées, had the right or power to waive demand and protest of thèse 
notes, and thus impose a habiHty upon his individual estate in favor 
of his mother, to the détriment of the rights of other creditors. But 
as the New York statute substitutes the trustée in bankruptcy as the 
person to whom notice may be given, it seems to me immaterial to 
considter whether Thomas A. Mcintyre, Jr., did waive notice, or 
whether he had power to waive notice. If the trustées of his in- 
dividual estate had been différent persons from the trustées of his 
father's estate, the question would hâve arisen whether formai notice 
of the dishonor of the note at maturity to the trustées of his individ- 
ual State could be dispensed with, or had been waived; but as the 
trustées in bankruptcy of the father and son are the same persons, 
I think, under the provisions of the New York statute, no notice of 
nonpayment of the note was necessary to be given to them. 

My opinion is that the referee's order expu,nging thèse claims shouH 
not be affirmed, and that the proof of the two notes should stand. 



In re DESMOND & CO. 

(District Court, N. D. Alabama, S. D. August 21, 1912.) 

No. 11,686. . ' 

Lasdlobd and Tenant (§ 10&*) — Pkovable Claims — Reni — Re-entry by 
Landlord. 

Where, on the bankruptcy of tenants, their trustée refused to assume 
the lease, but sold the property on the preniises, to be reinoved by the 
end of a month, for wbieh he paid rent, and at the expiration of that 
time the purchaser by his direction delivered the keys to the authorized 
agent of the landlords, who accepted the same, and further agreed that 
the purchaser might leave certain fixtures in the building for a time 
without rent, such aets constituted a re-entry, which terminated the 
lease and released the estate from the furthei- payment of rent. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
350-365, 368, 369 ; Dec. Dig. § 109.*] 

•For other cases see same topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In the matter of Desmond & Co., bankrupts. On review of order 
of référée disallowing daim of E. Solomon and E. H. Levi for rent. 
Affirmed. 

A. Latady, of Birmingham, Ala., for petitioners. 
R. C. Redus, of Birmingham, Ala., for trustée. 

GRUBB, District Judge. This matter cornes on to be heard upon 
the pétition of claimants to review the order of the référée disallowing 
Iheir claim for rent for the unexpired term of their lease. After the 
bankruptcy of the tenants, the trustée occupied the leased premises 
during one month — that of March — and paid rent for use and occupa- 
tion for that month. The trustée elected not to take the lease. The 
trustée sold the personal property of the bankrupt on the leased prem- 
ises, and the purchaser was to remove it from the premises before 
April Ist. The trustée delivered the keys of the rented premises to 
the purchaser to enable him to remove the goods purchased, which 
were stored there, and directed the purchaser to then deliver the keys 
to the landlords' agent. There were certain fixtures on the leased 
premises, as to the ownership of which between the landlords and the 
purchaser a question arose. The purchaser instructed the drayman he 
had employed to remove the purchased goods to deliver the keys to 
the premises to the landlords and to offer to sell to them the fixtures 
for a stipulated sum, rather than remove them. The landlords' agent 
went with the drayman to the rented premises for the purpose of de- 
termining by inspection the character of the fixtures. The question 
as to the right to them as between the landlords and the purchaser 
from the trustée remaining still unsolved after the visit and inspec- 
tion, the purchaser's drayman asked permission of the landlords' agent 
to occupy the leased premises with the fixtures until it was settled, 
without paying rent dyring such occupancy, and the landlords' agent 
granted such permission. The agent was shown to hâve authority to 
re-enter for the landlords and to make such an arrangement on their 
behalf. The évidence as to whether the keys were delivered by the 
drayman to this agent in person is in conflict. They were found in 
the ofiice of the agent, and the référée found, and, as I see it, cor- 
rectly, that the évidence showed that they were delivered to the agent 
by the drayman, and accepted by him. v 

The question is whether thèse facts, so found by the référée, con- 
stitute a re-entry on the part of the landlords, so as to relieve the es- 
tate of the burden of paying rent for the unexpired term of the lease, 
as it would otherwise be required to do under the authority of the 
case of Martin v. Orgain, 174 Fed. 772, 98 C. C. A. 246. The claim- 
ants' contention seems well founded that the trustée could not suri-en- 
der the term, in view of the fact that he had elected not to assume it, 
and that it still belonged to the bankrupt, who alone was compétent 
to make the surrender. So the solution of the question involved dé- 
pends upon whether the landlords re-entered, so as to terminate the 
lease. Such a re-entry must be made with the intention of terminating 
the lease. This intention may be expressed, or may be deduced from 



THE WBESTLEB 583 

the circumstances under which it was made. If the circumstances 
are such as to indicate the intent on the part of the landlords to ré- 
sume a dominion of the leased premises inconsistent with the con- 
■tinuance of the lease, a re-entry, within the meaning of the lease, will 
be implied from them. An acceptance of the keys from the tenant or 
his représentative may or may not constitute such a re-entry depend- 
ing upon the circumstances of the acceptance. The isolated fact of 
delivery and acceptance would probably not suffice. An entry by the 
landlords' agent merely to inspect the character of the fixtures on the 
rented premises would not constitute a re-entry. In this case, how- 
ever, the landlords' agent, who was authorized to re-enter, undertook 
to agrée that the trustee's purchaser might occupy the leased premises 
rent free until the question of ownership and right to remove the 
fixtures was determined as between them. This permission could 
hâve been granted only by a landlord in possession, and is inconsistent 
with the idea that the landlord recognized the lease as still subsisting 
in the bankrupt or his trustée. In connection with the simultaneous 
acceptance of the keys and the physical entry of the agent, it is per- 
suasive that the landlords' agent understood that he had resumed 
dominion over the leased premises, and had re-entered them, in the 
sensé of the lease, with the efïect of terminating the lease and re- 
vesting the landlords with possession of the premises. 

For thèse reasons, the order of the référée is confirmed, and the 
petitioners are taxed with the costs of the review. 



THE WRESTLER. 

THE ïliANSFER NO. 22. 

(District Court, S. D. New York. April 30, 1912.) 

Collision (§ 95*) — Tuas with Tows Meeting — Fault. 

A collision at nlght in the Greenrille Cliannel in upper New York Bay, 
whlch is 800 feet wide, between tows along.side of two meeting tngs 
wblch approached eaeh other on opposite sides of the channel, green to 
green, so that it was their duty under the rules to pass starboard to 
starboard, held due to the fault of the tug passiug down which attempt- 
ed to so pas.s in accordance with the signais of the other, but failed be- 
cause she would not mind her helm. The other held not in fault for not 
stopping uutil her second signal, which immediately foUowed the flrst, 
was not answered. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 200-202; Dec. 
Dig. § 93.* 

Collision with or between towing vessels and vessels in tow, see note 
to ïhe John Englis, 100 0. C. A. 581.] 

In Admiralty. Suit for collision by the New York, New Haven 
& Hartford Railroad Company, owner of Car Float No. 52, against 
the steam tug Wrestler, the River & Harbor Transportation Com- 
pany, claimant ; and cross-libel against the tug Transf er No. 22, 
New York, New Haven & Hartford Railroad Company, claimant. 
Decree for libelant. 

•Foi- otber cases see same topic & S numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Burlingham, Montgomery & Beecher, of New York City, for libel- 
aiif. 
Jaines T. Kilbreth, of New York City, for claimant. 

"^VARD, Circuit Judge. This is a libel and cross-libel. 

January 19, 1910, at about 4 p. m., Transfer No. 22, with a car 
flôa,t on each sida, entered the Greenvillë ,Channel in the Upper Bay 
undér one bell on her way to the float bridges at the Pennsylvania 
Terminal. This is a straight dredged channel nearly a mile long and 
800 feet wide, running from the Main Ship Channel about north- 
west and southeast. As she proceeded up on the south side of the 
chapnel, her master saw the tug Wrestler with a car float on her port 
side coming out from the Greenvillë float bridges on the northerly 
si'de of the channel. The tugs were showing green to green, and 
No. 22 blew a signal of two whistles, which, not being answered, she 
immediately repeated, and, seeing the Wrestler coming over toward 
her, stopped, blew an alarm, and went f uU speed astern. The Wrest- 
ler' blew an alarm, stopped, and backed, but the port corner of her 
float came into contact with the starboard corner of No. 22's port 
float. 

At the trial and upon the argument the cross-libelant relied greatly 
upon the Transfer's violation of the narrow channel rule. Article 
25' of the Tnland Régulations (Act June 7, 1897, c. 4, 30 Stat. 96 
[U. S. Comp. St. 1901, p. 2883]). This was not pleaded at ail, and 
I attach very little importance to the contention. It had nothing to 
do with the collision. Article 18, rule 1, of the Inland Régulations, 
made it under the circumstances the duty of the vessels to pass star- 
board to starboard. The cross-libel shows clearly that the master 
of the Wrestler understood this, and he intended and tried to do 
so, but was prevented, as he states in his pleading, by the fact that 
the tug did not mind her helm, "either from the steering gear stick- 
ing or from some other cause." This was what brought about the 
collision. If it was from the gear stieking, the proofs show that he 
had a similar expérience the evening before, and therefore no acci- 
dent attributable to it the morning âfter could be regarded as in- 
évitable. If it occurred because the master threw the wheel over 
too suddenly, or because the float on his port side prevented the star- 
board helm from operating as it should, thèse were matters in respect 
to which the tug was négligent. 

The case of the Gladiator and Transfer No. 19, relied upon by the 
cross-libelant, is différent. In it the Circuit Court of Appeals incul- 
pated the Transfer also because her master was at fault for not stop- 
ping on either horn of a dilemma, viz., if he thought the tug was dis- 
abled, the duty to stop was obvions, if, on the other hand, he thought 
she was deliberately backing into her slip, the case was one of spé- 
cial circumstances, and he should bave aided the maneuver. In the 
case under considération, Transfer No. 22 had rio reason to sup- 
pose the Wrestler unmanageable, and the situation was not one of 
spécial circumstances, but one regulated by the Inland Rules which 
made it the duty of the vessels to pass starboard to starboard. 
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The collision being fully explained by the clear fault of the Wrest- 
ler, there is no reason to be astute in looking for fault on the part of 
Transfer No. 22. 

The cross-libelant contends that the Transfer had no right to con- 
tinue when the Wrestler did not answer her first signal, but I think 
the Transfer had no ground for failing to understand the intention 
of the Wrestler until he had received no answer to its second signal, 
which was immediately repeated. Then it did stop, blow an alarm, 
and reverse full speed astern. If the failure of the Transfer to 
stop and reverse sooner had in any way misled the Wrestler, there 
would be some reason for inculpating the Transfer, but it did not. 
The cause of the collision being, as I hâve stated, that the master 
of the Wrestler found himself unable to perform the very moyement 
which the Transfer invited, which the law required and which he 
intended to accomplish, the usual interlocutory decree may be enr 
tered in favor of the libelant, and the cross-libel dismissed, with costs. 



GIIiLBN V. CITY OF NEW TORK. 

(District Court, S. D. New York. May 1, 1912.) 

CottisTON (5 95*)— Steam Vessels Meeting in Fog — Mutual Fault. 

A collision In the early morning, In a fog, between a tng with a barge 
In tow, passing down Red Hook channel, and a ferryboat, passing up, 
held due to the fault of both ; the tug being In fault for being on th& 
eastern or Long Island side of the channel, and the ferryboat for going 
too fast tn the fog, and for not stopping when she heard the signal from 
the tug forward of her beam, as required by Article 16 of the Inland 
Eules (Act June 7, 1897, c. 4, 30 Stat. 96 [U. S. Comp. St. 1901, p. 2880]). 
[EM. Note.— For other cases, see Collision, Cent. DIg. §§ 200-202 ; Dec. 
Dig. § 95.* 

Collision rules, speed of steamers in fog, see note to The Niagara^ 28 
C. O. A. 632.] 

In Admiralty. Suit for collision by Henry Gillen, owner of the 
steam tug Henry Gillen, against the City of New York, owner of the 
ferryboat Bay Ridge. Decree for libelant for half damages. 

Foley & Martin, of New York City, for libelant. 

A. R. Watson, of New York City, for respondent 

WARD, Circuit Judge. February 6, 1908, at about 7:40 a. m., thé 
tug Henry Gillen, with the barge Harold astern on a hawser 6ve or 
six fathoms long, came into collision with the ferryboat Bay Ridge 
in the Red Hook channel; the ferryboat going between the tug and 
tow, parting the hawser, and doing considérable damage. 

The story of the tug is that she was going down the starboard 
side of Red Hook channel, and, seeing the ferryboat coming up on 
the port side 400 or 500 feet off, blew a signal of one whistle. Al- 
though the vessels were then on clearing courses, the ferryboat blew 
an alarm, starboarded, and came right across the channel for the 

•For otber casea lee same topic & { mvmbbs lu Dec. & Am. Digi. 1907 to date, A Rep'r T^dexef 
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tug and tow, wheréupon the tug hooked up full speed, but was un- 
able to clear the ferryboat. The witnesses for the tug admît that she 
was blowing fog signais, but say that it was possible to see a distance 
of 700 or800feet. ; 

The ferryboat's witnesses say that she left her slip at Thirty-Ninth 
Street, South Brooklyn, at 7:30 a. m., and held her usual course, due 
northwest, 1%. minutes, to get clear of the flats and the sea fence at 
Erie Basin, and then ported on a course due north, which brings 
her up the starboard side of Red Hbok channel, and slowed; that 
the fog was dense, so that it was not possible to see more than 75 
to 100 feet. The pilot of the ferryboat heard one blast of a whistle 
a little on her starboard bow, and then another, when he stopped, blew 
an alarm, and reversed. The tug Gillen loomed up about ahead on 
a course crossing the ferryboat's bows about southwest. Immediate- 
ly afterwards the Harold was seen, and the collision occurred in 
the way I hâve stated. 

The main contention between the parties is as to the thickness of 
the fog and whetber the place of collision was on the eastern side of 
Red Hook channel, as the witnesses from the ferryboat say, or on the 
western side, as the witnesses from the tug say. I do not believe the 
account given by the witnesses for the tug. It is incredible that, 
if the tug and the ferryboat were on clearing courses and visible 700 
or 80P feet off, the ferryboat would hâve left her regular course and 
deliberately steered over, so as to run between the tug and her tow. 
I believe that the fog was as thick as the witnesses from the ferry- 
boat say, aiid that the tug was feeling her way down oïl the wrong 
side of the channel along the Brooklyn shore. The vessels did not 
discover each other until the danger of collision was imminent. Then 
the tug made an inefïectual attempt, by hooking up, to get across the 
ferryboat's bows. The captain of the Gillen threw bis wheel over 
to port, hooked up bis engines, blew an alarm, and left the pilot house 
through the window, and told a passenger who was with him to go 
out of tibe door immediately before the collision. No better proof of 
the lepiergency could be given. 

But I think the fe^'ryboat is also to blâme, because she was going 
too f'ast in the fog. The damages inflicted show this, and the failure 
to examine the engiheer as a witness is highly cor roborative of it. 
She was also at fault for not stopping her enginës' when she heard 
the first signal forward of her beam, as required by article 16 of the 
îrtîand Rules. !' ' 

Tlie libelant may bave a decree for half damages. 
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THE BUXKER HILL. 

(District Court, S. D. New York. May 7, 1912.) 

Seamen (§ 29*) — Personal In.jukies — Liability or Vbssel. 

A seanian cannot reeover froui tàe slilp, for an injury recelved tlirough 
the négligence of tlie master, beyond tlie expense of liis maintenance and 
cure and liis wages to tlie eud of the voyage. 

[Ed. Note.— For otber cases, see Seamen, Cent. Dig. §§ 1S6, 188-194; 
Dec. Dig. § 29.*] 

In Admiralty. Suit by Forest Carson against the steamer Bunker 
Hill. Decree for respondent. 

James J. Macklin, of New York City, for libelant. 

Harrington, Bigham & Englar, of New York City, for claimant. 

WARD, Circuit Judge. August 4, 1911, at 1 :30 a. m., the steamer 
Bvmker Hill, while on a voyage from New York to Boston, ran 
ashore in Vineyard Sound. The first pilot was in charge, and went 
on duty at 1 :10 a. m., instead of at midnight, as he should hâve done. 
The master had turned in. The libelant, who was one of the pantry- 
men, testifies that the shock of the stranding threw hirri out of his 
berth, which was an upper one, to the floor. The steamer returned 
to New York, arriving there August 5th, and the libelant was paid 
oflf the next day, without making any complaint whatever. No bones 
were broken, nor is there any évidence of contusions, except he says 
there was a little bruise on the skin on his right side, from which he 
sufifered pain. August 7th, beginning to sufifer severe pain, he ap- 
plied plasters without any relief, and then went August 9th to the 
Brooklyn Hospital, where he was operated on for appendicitis. Trau- 
matic appendicitis is extremely rare, as appears from Dr. Howard J. 
Kelly's work on that subject. 

There can be no doubt that the stranding was négligent, but the 
master was guilty of no négligence in connection with it. The libelant 
contends that the first pilot, being at the time in charge, is to be re- 
garded as master, and not as his fellow servant. Therefore he says 
he is entitled to indemnity. Assuming that the libelant's appendicitis 
was the resuit of the fall from his berth, which I do not believe, 
and that the first pilot is to be regarded as master, which I do not 
think, the libelant is not entitled to indemnity. It has not been de- 
cided in the fédéral courts whether the master is a fellow servant of 
members of the crew. To put it most favorably for the libelant, the 
question was reserved in The Osceola, 189 U. S. 158, 23 Sup. Ct. 
483, 47 L. Ed. 760, Mr. Justice Brown summing up the law on the 
subject in the third and fourth propositions: 

"3. That ail the members of the crew, except perhaps the master, are, as 
between themselves, fellow servants, and hence seameu cannot reeover for 
injuries sustaiued through the négligence of another niember of the crew 
beyond the expense of their maintenance and cure. 

"4. That the seaman is not allowed to reeover an indemnity for the negli- 

*For other cases see same topic & $ numbeb In Dec. & Am. Dlgs. X907 to date, & Kep'r Indexes 
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gence of the master, or any member of the erew, but Is entitled to mainte- 
nance and enre, wbether the injuries were recelved by négligence or accident." 

See, also, The City of Alexandria (D. C.) 17 Fed. 390. 

Ail the libelant is entitled to receive, being a seaman, is médical 
treatment and expenses of his cure, so far as possible, and wages to 
the end of the voyage. That learned judge, Addison Brown, held in 
this district that the liability for the expenses of cure continued for 
a reasonable time after the termination of the voyage. The W. L- 
White (D. C.) 25 Fed. 503. Whereas Judge (afterwards Mr. Justice) 
Hetiry B. Brown held that the duty did not extend beyond the termi- 
nation of the contract of service, The J. F. Card (D. C.) 43 Fed. 
92. The libelant has received his wages down to the termination of 
the voyage, and there was then no necessity for médical treatment. 
Now he is cured of the appendicitis without any expense to him. 

The libel is dismissed, without costs. 



THB TRANSFER NO. 16. 
(District Court, S. D. New York. April 29, 1912.) 
COLLISION (i 95*) — TuGs wiTH Tows Meeting-^Fault. 

A Collision In lOast River between tbe tows of two tugs meeting at the 
' same time that two other vessels were also meeting held due solely to 
i the fault of the tug going up against an ebb tide in failing to stop or 
back uutil the other down-bound tug, which was crossing dlagonally, 
siiould get ont ol' the way. 
■ / [Ed. Note.— For other cases, see Collision, Cent. DIg. §§ 200-202; Dec. 
Dig. § 95.* 
Collision with or between towing vessels and vessels in tow, see note 
' to ïhe John Englis, 100 C. G A. 581.] 

•In Admiralty. Suit by the Baltimore & Ohio Railroad Company, 
owner of the tug Narragansett, against the Transfer No. 16; New 
York, New Haven & Hartford Railroad Company, claimant. Decree 
for libelant. 

' Harrington, Bigham & Ênglar, of New York City, for libelant. 
Jarhes T. Kilbreth, of New York City, for claimant. 

WARD, Circuit Judge. August 23, 1910, the libelant's tug Nar- 
ra'gansett, with lighter Corlnellsville on her starboard and light float 
No. 60 on her port side, was coming down the East River below 
Corlear's Hook, a little on the Brooklyn side of midchannel. Just 
aiiead of her, also going down the river, was the tug Water Front 
with three garbage scows tandem, making a total length of about 
5Ô0 f eet. The steamer Seaboard was coming up the river close to 
thè Brooklyn shore, and Transfer No. 16 with a loaded car float 
on each side was coming Up on the New York side of midchannel. 
The Water Front blew a signal of two whistles, which was intended 
tô advise the Narragansett that she was going to round to on a port 
helm and tic up her tow at Clinton on the New York side. Ail the 
vessels concerned understood this perfectly. The Water Front's tow 
swung across No. 16's course, and, the river at this point being not 

•For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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quite 1,500 feet wide, necessarily took up a large part of ît. The 
Narragansett answered the Water Front with two blasts, starboard- 
ed, and then exchanged a signal of one blast with the Seaboard. No. 
16 exchanged a signal of one whistle with the Water Front. For the 
purpose of carrying out thèse engagements and passing between the 
tail of the Water Front's tow and the Seaboard, the Narragansett 
stopped her engines and drifted with the tide, which at this point 
sets a little diagonally onto the New York shore and passed very 
close to the Seaboard. No. 16 ported so as to pass between the tail 
of the Water Front's tow and the Narragansett and slowed. It was 
as the vessels were approaching in this situation that the lighter Con- 
nellsville on the starboard side of the Narragansett came into contact 
about midships with the after corner of No. 16's starboard float. 

The libelant says the collision was caused by No. 16 starboarding 
when very close to the Narragansett, to correct her porting for the 
Water Front's tow, and as I think also to go into the New York 
shore so as to get the benefit of the eddy at Corlear's Hook, and 
this threw the after corner of the starboard front into the Connells- 
ville, The claimant of No. 16, on the other hand, says the collision 
was caused by the Narragansett's failure to correct the set of the ebb 
tide by starboarding. At this time, however, the Narragansett's en- 
gines were stopped, and she had no steerageway. 

I think the libelant's account is the true one, and that the danger- 
ous proximity of the vessels would hâve been avoided if Transfer 
No. 16, which was coming up against the ebb tide, had seasonably 
stopped, or, if necessary, backed, as she could easily hâve donc, until 
the Water Front had completed her swing across the river. 

There may be the usual interlocutory decree for the libelant. 



THE WILLIAM F. ROMER. 

CENTRAL HUDSON STEAMBOAT CO. v. NEW YORK CENT. 
& H. R. R. CO. 

(District Court, S. D. New York. May 1, 1912.) 

CoixisroN (§ 105*)— Vessels Entering and.Leavino Slips — Négligence op 
Watchmen. 

Libelant's steamer approached lier slip on North River, with the in- 
tention of backing in, which maneuver, owing to her lensth, necessitated 
her covering a large part of the entrance to the adjoining slip beyond. 
Respondent's tug, with a car float on each side, was backiug out of the 
latter slip, and a collision occurred between the steamer and one of tae 
floats, although both vessels did what they could to prevent it after the 
situation was knovvu. The steamer signaled by a long blast when a 
quarter of a mile away to give notice of her approach to the two watch- 
men maintained by libelant on the pier between the two slips, which 
was covered ; but the signal was not heard on the tug, nor was the slip 
signal given by the latter heard by the steamer. Held, that libelant 
failed to sustain the burden of proof resting upon it to show fault on 
the part of the tug or floats, and entitle it to recover, and, further, that 

•For other cases see same toplc & § ndmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r It>dexes 
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Its own watclimen were négligent in faillng to note the movement of the 
tug and prevent the collision. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 105.*] 

In Admiralty. Suit by the Central Hudson Steamboat Company, 
owner of the steamer Wilham F. Romer, against the New York Cen- 
tral & Hudson River Railroad Company. Decree for respondent. 

Kneeland, Harisori & Hewitt, of New York City, for libelant. 
Wallace, Butler & Brown, of New York City, for respondent. 

WARD, Circuit Judige. May 26, 1910, the libelant's steamer Wil- 
liam F. Romer arrived at Pier 24, North River, with the intention 
of backing into her berth on the north side. This is accomplished by 
making a Une fast from a chock about 15 feet forward of the stern 
on the port side to the northwest corner of the pier and then swing- 
ing around. The steamer being 236 feet long and the pier 75 feet 
wide, she necessarily covers a large part of the slip between Piers 
23 and 24 in performing this maneuver. The latter pier is covered. 
As the Romer was approaching Pier 24, the respondent's tug. No. 17 
backed out of the slip between 23 and 24, pulling two railroad floats 
lashed together, into the river. The Romer's engines, which were stop- 
ped at the time, were immediately put f ull speed astern. The tug went 
aheadi to push the floats back; but seeing that, if she continued so 
doing, the Romer would run into her, threw ofï the line and backed 
across the Romer's bow. The northerly float came into collision with 
the Romer's port bow. 

The witnesses of both parties made an entirely favorable impression 
on me. I believe that the Romer did blow a long blast at Desbrosses 
Street, a quarter of a mile above the place of collision, although no 
one on No. 17 or on the floats heard it. This signal is not required 
by law, but is intended to notify the watchman on the pier to be ready 
to attend to the steamer's lines, as well as to giive gênerai notice of 
her approach. I also believe, though no one on the Romer heard them, 
that No. 17 gave the usual long slip whistle when she was starting to 
back out of the slip some 400 feet from the river end, and repeated 
this signal when near the end of the pier. The law required her to 
do this, and it was ail she was bound to do. 

On this State of facts I must hold that the libelant bas failed to 
sustain the burden of proof lying on it. There is, in addition, a f all- 
ure of care on the part of its watchmen imputable to it as négligence. 
The maneuver the Romer was about to make necessitated her cover- 
ing a large part of the slip between 23 and 24. The libelant had two 
watchmen on the pier. The doors, or some of them, on the south 
side of the shed, were open, and it would hâve been perfectly easy for 
them to see whether anything' was moving out, or about to move out, 
of the slip when the Romer was a quarter of a mile away. If this 
had been done, no collision would hâve happened, 

The libel is dismissed, with costs. 

•For other cases fiée same loplo & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes' 



THE LOYAL 591 

THE LOYAL. 
(District Court, S. D. New York. August 20, 1912.) 

1. Salvage (§23*)— Saving of Cakgo — Liability of Vessel— Unseaworthi- 

NESS. 

The owner of a lighter, which, after taking on a load and while still 
lying at tlie dock, sprang a leak from no obvions cause, hcid liaole for 
salvage services to a tug, whieli pumped her ont and kept her froin sink- 
Ing, saving her cargo, on the ground that she was unseawortliy. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 53, 54; Dec. 
Dig. § 23.*] 

2. Shipping (§ 207*)^LiMiTATroN or Liability — Gbounds — Peesonal Con- 

teacts of Ownek. 

The owners of a vessel are not entitled to llmit their liability for rheir 
own Personal contracta, but only for contraets inade by the master or 
other agent on the crédit of the ship. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. |§ 643, 644; Dec. 
Dig. § 207.* 

Limitation of owner's liability, see note to The Longfellovy, 45 C. C. 
A. 3S7.] 

In Admiralty. Suit by O'Brien Bros., owners of the tug O'Brien, 
against the Hghter Loyal, the F. W. Jarvis Company, claimant, and) the 
Apollinaris Company, Limited. Decree against the Jarvis Company. 

Foley & Martin, for libelant. 

Carter, Ledyard & Milburn (Edmund L. Baylies and J. M. R. 
Lyeth, of counsel), for owner of the Hghter Loyal. 

Wallace, Butler & Brown (James K. Symmers, of counsel), for 
owner of cargo. 

HOLT, District Judge. This suit was brought by the owners of 
the steam lighter O'Brien against the lighter Loyal and the cargo on 
board of 622 cases of minerai water, belonging to the Apollinaris 
Company, to recover a claim for salvage. The lighter Loyal was 
owned by the F. W. Jarvis Company, and that company had a con- 
tract with the Apollinaris Company, Limited, to lighter in and about 
the harbor of New York the consignments of minerai water to be 
received at New York by the Apollinaris Company. On September 
16, 1911, the lighter Loyal took on board 622 cases of minerai water 
from the steamship Kroonland, then lying at Pier 61, North River, to 
be taken to Driggs' Stores, foot of Clinton street, East River. The 
lighter stopped overnight at Pier 61, and there sprung a leak, and 
was in danger of sinking. The tug O'Brien, while passing, was sig- 
naled to pump the water out of the Loyal, and towed her to Fortieth 
Street, Brooklyn, continuing pumping until the next day, when she 
was delivered to her owner. 

[1] The original libel was brought against both the Loyal and the 
cargo of minerai water, but process was never served on the lighter, 
so that the suit was originally brought simply against the cargo. The 

•For other cases see same topic & § ndmbee in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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Apollinaris Company, as owner of the cargo, appeared and brought in 
the F. W. Jarvis Company, as owner of the Loyal, by proceedings by 
pétition under the fifty-ninth rule, claiming that the Loyal was un- 
seaworthy, and that the F. W. Jarvis Company is therefore responsible 
for any amount due from the Apollinaris Company to the owners of 
the tug O'Brien for salvage. Thereupon the F. W. Jarvis Company 
took proceedings to limit its liability, and the Loyal was sold in said 
proceedings for $5. I think, on the évidence, that the Loyal was un- 
seaworthy. She sprung a leak, from no obvions cause, while lying at 
a dock in the harbor. I think, if the O'Brien had not come to her 
rescue, she would) hâve sunk, with the probability of damage to the 
cargo, and that the O'Brien is therefore entitled to recover salvage. 

[2] The Apollinaris Company, the owner of the cargo, claims that, 
if any recovery for salvage is had, it should be had against the F. W. 
Jarvis Company, on the ground that the vessel was unseaworthy. I 
think that that claim is correct. The F. W. Jarvis Company claims 
that it is not liable, except for the value of the lighter, because of 
the proceedings to limit its liability. In my opinion, the F. W. Jarvis 
Company was not entitled to limit its liability in this case. The owners 
of a vessel are not entitled, under the Limitation of Liability Act, to 
limit their liability for their ovyn personal contracts. They are only 
entitled to limit their liability for contracts made by the master, or 
other agent, on the crédit of the ship. Richardson v. Harmon, 222 
U. S. 106, 32 Sup. Ct. 27, 56 L. Ed. 110; Hughes' Admiralty, p. 308. 

It is admitted that the value of the cargo was $3,158. I think 
that 10 per cent, on the value of the cargo, or $315.80, is a sufficient 
amount to allow for salvage services. Of this amount, one-fourth 
should be divided between the captain and the crew, in amounts pro- 
portionate to their rate of wages. The captain should be given an- 
other amount, equal to bis share, out of the remaining three-fourths, 
and the balance should be awarded to the libelants as owners of the 
salving vessel. 
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TOUNG et al. v. UNITKD ZINC COS. et aL t 
(Circuit Court ot Appeals, First Circuit September 10, 1912.) 

No. 977. 

COEPOBATIONS (§§ 457, 458*) CONTlîACTS ULTBA VIRES. 

A contract by wliich a zinc uùuing Company, which owned and was 
opening mines, sold and agieed to deliver zinc concentrâtes at tlie rate 
of 100 tons weekly for tbree years, coniniencing at a future date, was not 
ultra vires, in ttie absence of affirmative proof that it did not tiave rea- 
souable e.\'pectation of produclng tJie quantity of ore sold ; nor was its 
subséquent purcliase of ore from others to till the contract ultra vires, 
wbere it failed to produce sutticient from its own mines. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1S08, 1S09, 
1810; Dec. Dig. |§ 457, 458.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Mas.sachusetts. 

Suit in equity by Royal Bosworth Young and others against Unit- 
ed Zinc Companies and others. Decree for défendants, and com- 
plainants appeal. Affirmed. 

For opinion below, see 194 Fed. 461. 

Royal B. Young, of Boston, Mass. (Walter H. Foster, Charles S. 
Hill, Charles M. Ludden, Henry P. Mason, and Reuben A. Reese, 
on the brief), for appellants. 

Samuel Williston, of Cambridge, Mass. (Hollis R. Bailey and 
James A. Nelson, on the brief), for appellees. 

Before PUTNAM, Circuit Judge, and BROWN and HALE, Dis- 
trict Judges. 

BROWN, District Judge. This is an appeal from the decree of 
the District Court dismissing a bill brought by Royal B. Young and 
others, as stockholders of the United Zinc Companies, a mining cor- 
poration, to restrain further performance of a contract for the sale 
and purchase of zinc concentrâtes, and for an accounting of profits 
received by certain of the défendants from part performance of the 
contract. 

The défendants are the United Zinc Companies, Béer, Sondheimer 
& Co., a copartnership, and the National Zinc Company, to which 
the contract was assigned by Béer, Sondheimer & Co. 

Relief was sought on the ground that the contract and acts under 
it were ultra vires of the charter of the United Zinc Companies. 

By the written contract between the United Zinc Companies and 
Béer, Sondheimer & Co., dated July 31, 1907, the United Zinc Com- 
panies agreed to deliver 15,600 tons (of 2,000 pounds) of zinc con- 
centrâtes, delivery at the rate of 100 tons weekly at the mill bins in 
Joplin district, Missouri. It is provided: 

"Tliis contract shall begin by ttilrty (30) days' notice to the parties of the 
gecond part at any time from September to November, 1907, and continue in 
force for three (3) consécutive years thereafter, except as herein otherwise 

*WeT otber cases see sam* toplc & ! NxrMBsn in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
198 F. — 38 t Rehearing denied November 15, 1912. 
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provided, and the total deliverles shall amount to not less than flfteen thou- 
sand six hundffed (15,600) tons." ' 

The complainant contended that the contract was ultra vires, be- 
cause not limited to such ore as the United Zinc Companies might 
produce from its own mines, and that it was a contract for "spécu- 
lative deaHng in ore as merchandise, not within the scope of the 
charter of the United Zinc Companies." 

It is çharged that Béer, Sondheimer & Co., at the time of making 
the contract, knew that the United Zinc Companies was not pro- 
ducing and might not produce ail of the ore called for by the con- 
tract; that the National Zinc Company had knowledge of the fact 
that the United Zinc Companies might purchase, and later that it 
did actually purchase in the open market, substantially ail of the ore 
delivered under the contract. It is also charged that at the finie 
of the exécution of the contract the United Zinc Companies was pro- 
ducing but 30 or 40 tons per week ; that this production was discon- 
tinued in November, 1907; that the total shipments under the con- 
tract were about 9,830 tons, of whiçh but about 175 tons were pro- 
duced by the United Zinc Companies from its mines. 

The District Court found as follows : 

"The Zinc Companies was tben openine; and operatlng a mine or mines of. 
'.ts own in the Joplin terrltory, and had mining rights in other mines lu that 
territory. 

"I find as a fact that the contract was entered into in good faith- hy the 
contracting parties, and that ths Zinc Companies at the time had au expecta- 
tlon that it might soon, If not at the beginning, produce sufflclent ore from 
its own mining properties and mining rights to enable It to fulfitl tho con- 
tract. It utitbrtunately res^JÇed, however, as sometimes happens in mining 
enterprises, that its particular properties could not be made to produce ore 
in sufllcient quantifies, except at a very much larger expense thrti was at 
flrst supposed ; and it was found that it could buy in the open market .lopllu 
ore, producGd from mines more favoraWy sltuated at A very much less cost 
than it coultl be rproduced from its own ,mji).es aud the Zinc Companies pro- 
ceeded to do this, buying considcràbly uiore than its own mines produced in 
order to fulïill the contract." 

Upon an examination of the record and briefs, we find no reaspn 
to differ with thèse coinçlusions of fact. 

The question whether the contract for future delivery of ore not 
thert mined was ultra^ vires must be determined from the charter, the 
terms of the contract, and the circumstances at the time of ifs. exé- 
cution. If valid when fnade, the contract did not subsequently be- 
come invalid. The. question of the légal power to make the con- 
tract is distinct frorn the question of the legality of the purchaseS 
made in order to perform its requirements. The fact that the con- 
tract for the sale ofzinC concentrâtes does not contain any express 
limitation to ore produced by the United Zinc Companies from its 
mines is insufficient to make a caSe of prima' faeieiinvalidity of the 
contract. : ' ■ : ' 

• *'When a contract Is not on its face hecessartly beyond the scope of tUe 
Power of thé corporation by which it was made itwlU. in the abseiic* of prooï 
to the contrary, be presumed to be valid. Corporations ave piesuuied to con- 
tract within thçir powers." Kailway Co. v. McCarthy, 00 U. 8. 207, 2i h. 
Ed. 693. 
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No authority is presented which supports tlie proposition that a 
corporation, authorized to sell its product, cannot, in the exercise of 
reasonable judgment and in good faith, contract for the future de- 
livery of a fixed amount of goods, although the goods hâve not then 
been produced. A contract for future delivery, based upon reason- 
able provision for future production, is a common transaction, and 
an ordinary method of conducting business. To provide by con- 
tract a market for goods to be produced in future ma/y be good 
business judgment, and we see no reason why a mining corporation 
should be limited in its contractual ability by the amount of goods 
on hand. A corporation could not relieve itself from the obligation 
of such a contract merely by discontinuing production found to be 
unprafîtable. 

Upon the face of the contract there appears no légal impossibility 
of performance by the United Zinc Companies through acts fully 
within its charter powers. The contract being on its face valid, the 
burden of proving invalidity is upon the party making the assertion. 
Clews v. Jamieson, 182 U. S. 461, 21 Sup. Ct. 845, 45 L._ Ed. 1183. 
It is the ordinary rule that contracts for goods to be delivered at a 
f-jture date are vaHd, even though the seller has not the goods, nor 
any other means of getting them than to go to the market and buy 
them. This rule might be subject to modification in the case oj a 
manufacturing or mining corporation. Notice that a corporation 
chartered for mining or manufacturing had no présent or prospective 
means of producing the article for future delivery, but intended from 
the outset to go into the market to purchase the commodity, might 
make applicable the doctrine of ultra vires. In the présent case, 
however, there is neither légal nor proven physical impossibility or 
improbability that the United Zinc Companies could perform by acts 
fully within the scope of its charter powers. 

It may be noted that, although the contract was made in July, 
1907, deliveries could not be called for before September, and it is 
not proven to hâve been impossible or impractical to hâve enlarged 
the production in that time. Under its charter powers the com- 
panies could lease or otherwise acquire mines, mining rights, and 
lands, and it was a lessor of a number of mines. 

Complainants urge that there is not srfficient évidence to support 
the contention that the United Zinc Companies might hâve pro- 
duced enough ore from its own mines to meet the requirements of 
the contract, and state that it is no part of the appellants' case to 
réfute thèse contentions, and that, if thèse facts are asserted by the 
appellees, the burden is on them to prove them. We think upon this 
point the complainants are in error. The -burden is upon them to 
show the invalidity of a contract in writing, and to establish that 
it was ultra vires. 

We hâve already said that upon its face the contract is not ultra 
vires, since it is one that could be performed within the charter pow- 
ers. If the complainants contend that it was ultra vires by reason 
of matters in pais, because it was known that the company did not 
hâve the business ability or the physical means to produce the ore. 
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the complaînants hâve the burden of proof. The presumption of 
validity must be overcome by positive testimony. Even if we assume 
that the défendants had full knowledge ' that, after deliveries were 
called for, thèse dehveries were of ores purchased on the open mar- 
ket, this would not affect the case, unless there were proof of a mutu- 
al understanding at the time of the contract that this should be donc. 
The testimony shows that it was contemplated that during the earlier 
part of the contract it would be necessary to buy froiti its lessees or 
on the open market. We hâve no doubt, if it was considered dé- 
sirable, in order to secure a market for the production throughout a 
long period, to màke temporary purchases to fulfill the obligation for 
a limited period, that this would be a proper ex-ercise of an inci- 
dental power. 

The complainants further insist that the purchases of ore to fulfiU 
the contract were ultra vires acts. We may concède that if, at the 
outset, both parties contemplated a mère merchandizïng of ore, the 
contract would be held ultra vires ; but we are of the opinion that 
if this is not proved, and the contract was valid when made, it would 
be within the legitimate power of the corporation to fulfîll its obliga- 
tion in the cheapeSt way. Having assumed a légal obligation which 
it had authority to assuriie, it was liable to damages for its noiiper- 
formance. It would bè unreasonable to hold that, if it was more 
profitable to close its miftes and to use its money for the purchase of 
ore, instead Of for the excavation of ore, it could not do so. This 
would be in rio sertse a Spéculative dealing in ore, but merely such 
reasonable method of discharging its obligation as is incident to the 
right to incur a contract obligation. 

We, therefore, are unable to accept the proposition that the pur- 
chase of ores to meet a previous contract was itself ultra vires. It 
seems quite clear that the provision in favor of the United Zinc Com- 
panies, whereby it had an opition to suspend deliveries in case spelter 
went below fîve cents, unless the other party was willing to pay the 
same price as when spelter was quoted at fîve cents pei pound, does 
not in ariy way invalidate the contract, nor affect the question of 
ultra vires. 

We see no sufficient reason for disagreeing with the conclusions 
of fact and law of the District Court, 

The deCree of the District Court is afKrmed, with costs to the ap- 
oellees. 



GUAN LEE V. UNITED SÏATKS. 

(Circuit Oourt of A:ppeals, Seventh Circuit. Aprll 23, 1912.) 

Nos. 1,814, 1,815, 1,816, 1,838, 1,839, 1,840. 

1, Alien^, (§ 32*) — Chinese — Déportation Pbocbedings— Evidence. 

In Chine^e déportation proceedings against certaiii allesed Chinese 
persons, évidence heU to Justity a flnding that tliey belonged to the ex- 
cludèû class, and were unlawfuUy In the country. 

[Ed. Note. — For other cases, see AUens, Cent. Dig. §§ 84, 93-95 ; Dec. 
Dig. i 32.*] 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Evidence (| 333*) — Chinese — Déportation Proceedings — Evidence — 

StatemkNt dp Défendant. 

Where, in Chinese déportation proceedrngs, an inspecter testified that 
he took défendants statement tSroiigli an interpréter, tliat he wrote 
down everything that the interpréter told hlm, and the interpréter testi- 
fied that he interpreted correctly, the written statement was admissible, 
though the inspeeW dld not testlfy that he could net recollect what de- 
fendant said without referring to the writing. 

TEd. Note.— For othe- cases, see Evidence, Cent. Dig. |§ 1247-12;. 7, 
1259-1265; Dec. Dig. § 333.* 

What Chinese persons are exeluded from the United States, see note to 
Wong You V. United States, 104 C. O. A. 538.] 

3. Evidence (§ 333*) — Chinese — Depoetation Pboceedings — Extamination 

Befobe Inspectob. 

Under Act Cong. March 3, 1901, c. S45, | 3, 31 Stat. 1093 (U. S. Comp. 
St. 1901, p. 1328), regulating the issnance of warrants in Chinese déporta- 
tion proceedings and Régulations Rule 23, par. "a," p. 54 (Edition June 
22, 1911), declarlng that, before taking a Chinese laborer before a Justice, 
judge, or commissioner and swearing out a warrant for his commitment 
and trial, full opportunity shall be aflforded him to produee his certifl- 
cate or other évidence of his right to remain in the country, it is proper 
for a Chinese inspecter to examine a Chinaman as to his right to re- 
main in the country through an Inteïpreter before causing his arrest, 
and such examinatlon is admissible In the absence of an objection and 
proof that defendant's statement was obtained through duress or Im- 
proper influence, and was Involuntary. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1247-1257, 
1259-1265 ; Dec. Dig. § 333.*J 

Seaman, Circuit Judge, dlssenting. 

Appeal frora the District Court of the United States for the 
Northern District of Illinois. 

Chinese déportation proceedings by the United States against 
Guan Lee, Guan Hen Lun, Moy Ah Toy, Chin Kong Poy, Lum 
Seong, and Jew Sam. From a decree ordering déportation, each 
of the défendants appeal. Affirmed. 

Thomas E. & Frank T. Milchrist, for appellant Guan Lee. 

James H. Wilkerson, U. S. Atty., John F. Voigt, Asst. U. S. Atty., 
and Edwin W. Sims, for the United States. 

Before BAKER and SEAMAN, Circuit Judges, and SAN- 
BORN, District Judge. 

SANBORN, District Judge. [1] It appears from the record in 
No. 1,814 that the appellant Guan Lee, ahout the middle of June, 
1908, together with his cousin Ah Foon, also the appellant in No. 
1.815, came from Hong Kong, China, to Vancouver, and immedi- 
ately went to Montréal, where they stayed a week, and then went 
to Windsor, Canada, remaining there six or seven weeks, and then 
came from Windsor, Canada, to Chicago, 111., in a box car loaded 
with brass tubing, reaching Chicago August 19, 1908. At Wind- 
sor Ah Foon paid a man $25 to put the two into a car bound for 
Chicago. They were told in Hong Kong that without papers they 
could not go to the United States through San Francisco; and 
in Montréal they were told they could not get into the United 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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States without papers. Nevertheless they wetit to Windsor, and 
when there was an opportunity for a fraudulent and secret entry, 
they availed themselves of it, and were arrested in Chicago for 
déportation shortly after their arrivai there. The record further 
shows that the appellant Guan Lee, who it is admitted is a per- 
son of Chinese descent, at the hearing testified, through Charlie 
Kee, a Chinese interpréter, that he was 24 years old, was born in 
San Francisco in the United States; that his father and mother 
told him that they took him to China when he was 3 or 4 years 
old; that he lived in China with his mother until he came to the 
United States ; that his father is now in China, and that his fa- 
ther bought his ticket and gave him $100 to pay for train, etc., 
to the United States; that he lost his money in Windsor, Canada, 
and that his cousin paid $25 to "one of the American men" to put 
him on the train (in the box car) to corne to the United States; 
that people said they didn't hâve any paper of any kind, and that 
they could not board a passenger train ; that he expected to do 
anything in the United States. The évidence introduced in his 
behalf at the hearing failed to satisfy both the commissioner and 
the District Court that he was lawfully entitled to remain in the 
United States, and the United States commissioner and the dis- 
trict judge, after considering ail of the évidence on both sides, 
found against the appellant as "by the law the Chinese person 
must be adjudged unlawfuUy within the United States unless he 
'shall establish by affirmative proof to the satisfaction of such 
justice, judge or commissioner, his lawful right to remain within 
the United States.'" 

The record in No. 1,815 shows substantially the same facts as 
in No. 1,814. In No. 1,816 appellant testified he was born in San 
Francisco, but he told the interpréter when he was taken into cus- 
tody that he was born in Ne On village, China. In No. 1,839 sub- 
stantially the same facts appear as in 1,816; it being also shown 
that appellant paid the Canadian head tax of $500. 

In No. 1,840 the facts are substantially as in 1,839, except that 
appellant's testimony that he was born in San Francisco agrées 
with his stàtement to the interpréter when arrested. He says he 
returned to China and then came back to the United States via 
Vancouver and Toronto, paying the Canadian head tax of $500. 
Ivike the others, he came in by the "underground railroad," man- 
aged by white men who are accustomed to put thèse emigrants 
into box cars bound for the United States for the small consid- 
ération of $25. The testimony did not satisfy the commissioner, 
or the District Court, nor does it satisfy us, that any of thèse ap- 
pellants had a lawful right to remain in the United States. As 
held in the case of Chin Bak Kan, 186 U. S. 193, 22 Sup. Ct. 891, 
46 L. Ed. 1121, a mère assertion of citizenship is not enough to 
overcome the heavy burden of proof cast upon a Chinaman seek- 
ing to remain in the country. The facts on which such a claim 
rests must be raade to appear. , The decrees in the cases referred 
to should ail be affirmed. 
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This leaves only No. 1,838 to be considered. There are material 
différences between this and the other cases. In the first place,- 
Chin Kong Poy, the appellant, testifàed before the district judge: 
That he was 31 years old, and was born in San Francisco. He 
lived there 14 or 15 3'ears, and in Chicago 15 or 16 years. That 
his father's name was Chin Rung Ngon, in the Chinese grocery 
business with the firm of Quong Yet Woo, 740 Commercial street, 
San Francisco. Lived over the store. Attended Chinese school 
while in San Francisco, teacher's name Lee Yen. Remembers 
names of some of the school boys, Yu Hock, Yu Wah, Moy Chung, 
and Non Tome. Came to Chicago about one year after father and 
mother went to China (1895). His maternai uncle, Moy You, 
came to Chicago with him. In San Francisco they lived four or 
five blocks from the bay. It is downhill from where they lived 
to the bay. Not married. He gave Mr. Thompson, the inspector, 
his family name and his school name. Lives at Sixty-Sixth and 
Wentworth avenue, Chicago. On cross-examination he testified, 
when asked if he did not tell the Interpréter when arrested that 
he had been in China more than 10 years, that he told him that 
his father and mother went to China, that his father, and not he, 
came back on a merchant's paper. He further said the inspector 
told him, through the interpréter, that, if he did not talk, they 
would put him in jail, and he did not know what he was talking 
about. His uncle, Moy Yu, testifàed in corroboration of the fore- 
going. Moy Yu Oak also testified that appellant was brought to 
his Iknndry by Moy Yu 16 years before, when he was about 15 
years old, and he had known him ever since. He worked in that 
laundry about a year. Appellant also testified where he had work- 
ed in Chicago, and that is in part corroborated by Moy Yu. 

From the printed record of the testimony as so summarized, and 
without seeing the witnesses, the évidence would seem to show 
enough, perhaps, to justify appellant's right to remain in the coun- 
try were it not for the testimony of the interpréter and inspector, 
as to appellant's statements when he was arrested. Almost every- 
thing in the rest of the évidence is flatly contradicted by this state- 
ment, except he says he was born in California. He admits going 
to Détroit and Ann Arbor, whicli explains why he happened to 
be arrested ; the immigration ofHcers no doubt believing he had 
corne from Windsor, Canada, on one of the underground railroad 
routes. 

[2] When arrested, appellant was taken to the office of Ward 
E, Thompson, the inspector, where he was questioned through an 
interpréter, Edward B. Kan. Mr. Kan testified that the questions 
were asked by Mr. Thompson in English, translated into Chinese, 
and put to appellant, and the answers translated into English, and 
that the interpreting vi^as correctly donc, but did not testify what 
appellant said. Mr. Thompson testified to substantially the same 
facts, except that he does not understand the Chinese language. 
He says he wrote down everything the interpréter told him ap- 
pellant said, among other things that he was born in San Fran- 
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cisco, and had been in this country ever since. Thompson did 
not expressly testify that he could not recollect what appellant 
said without referring to the written record of appellant's state- 
ment. Objection was made that, although the witness might prop- 
erly refer to the paper for the purpose of refreshing his memory, 
he should not be permitted to read the statement for any other 
purpose; no opportunity to cross-examine being afforded, and the 
examination was not made under oath. The objection was over- 
ruled, and the witness allowed to read his report by question and 
answer. 

[3] It is urged for the appellant that the practice of investiga- 
tion by inspectors in case of détention of suspected Chinese per- 
sons is an unwarranted infringement upon their rights. This pro- 
cédure, however, is necessary to any efficient administration, af- 
fords the Chinaman an opportunity to show any évidence he may 
hâve of his right to remain, or otherwise présent his side of the 
case, and is also supported by the rules of the department. 

The inspectors of the immigration service are authorized by stat- 
ute to file complaint in Chinese cases. Section 3, Act of March 3, 
1901 (31 Stat. p. 1093), reads as follows: 

"That no warrant of arrest for violations of tlie Cliinese-exclusion laws 
shall be Issued by the United States commlssioners excepting upon the swoni 
complaint of a Tlnited States district attorney, assistant United States dis- 
trict attorney, collector, deputy collector, or inspecter of customs, immigra- 
tion inspector, United States marshal, or deputy United States marshal, or 
Chinese inspecter, unless the issuing of such warrant of arrest shall first be 
approved or requested in writing by the United States district attorney of the 
district In which issued." 

The ruie in regard to the arrest of Chinese reads as follows (rule 
23, paragraph "a," p. 54, Régulations Governing the Admission of 
Chinese, Edition of June 22, 1911) : 

"" "Chinese fonnd In the United States engaged in laboring pursuits and not 
having In their possession a certiticate issued under either the act of May 
5, 1892, or the act of November 3, 1S93, or other satisfactory évidence of their 
right to be and remain in the country, are subject to arrest and déportation. 
Full opportunity to produce the eertitica.te or other évidence shall always be 
accorded, under proper saf eguards, bef ore taking a Chinese laborer bef ore 
à justice, jùdge, or conunissloner of a United States court and swearing ont 
a warrant for his commitment and trial." 

It was the duty, therefore, of Inspector Thompson to fînd out 
whether Chin Kong Poy was lawfully hère, and to learn this by 
examining him in order to décide whether he should be arrested 
and brought before a commissioner for déportation. While it is 
true that such an examination may be improperly conducted by 
ofïîcers who may hâve grown narrow and rigid by reason of con- 
stant dealing with a spécial class of cases, and who may hâve be- 
come overzealous, or too anxious to make a record with their su- 
perior officers; yet this question is not properly before us. Had an 
objection on this ground been made, it would hâve been the duty 
of the trial judge to take évidence as to whether or not this China- 
man's statement was voluntary, and, if found to hâve been made 
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•under duress or improper influence by the inspecter or interpréter, 
to. rule the statement as inadmissible. No objection of this kind 
was made, so that the only question presented is whether the in- 
spector's testimony, supplemented by that of the interpréter, was 
properly admitted. 

Mr. Thompson testified that he wrote down everything the in- 
terpréter told him appellant said, and the interpréter says he cor- 
rectly interpreted. It is undeniable that reading from the notes 
must be more persuasive and satisfactory, and furnish a truer ac- 
count of the real statement of appellant than any attempted repro- 
duction of what occurred by the inspector's statement of any prés- 
ent memory he may hâve had. "Remember yourself by papers, 
if you hâve any. No man will hinder you." Downes' Trial, 5 
How. St. Tr. 1209, 1213. "The propriety of the rule * * * 
may be inferred from its necessity. And the occurrences of every- 
day furnish abundant proof that the ordinary transactions of life 
could not be carried on upon any other principle." State v. Rawls, 
2 Nott. & McC. (S. C.) 333. "To exclude such a record, when hon- 
estly made, would be to reject the best and frequently the only 
means of arriving at the truth." Halsey v. Sinesbaugh, 15 N. Y. 
485 ; Insurance Co. v. Weides, 14 Wall. 379, 20 L. Ed. 894. Thèse 
quotations are taken from 1 Wigmore's Ev. § 735. The witness 
testified from bis past recollection of what appellant said, taken 
down by him at the time. The statement admitted meets ail the 
tests of the décisions. It was taken down at the time, it was 
correctly written, the witness having guaranteed its accuracy, he 
wrote it himself, the original writing was produced, and inspection 
and cross-examination were allowed. The authorities are exam- 
ined by Mr. Wigmore (sections 744—754), and the writing is abun- 
dantly brought within them. A clear case of past recollection is 
established, of much greater probable accuracy than any possible 
présent recollection. 

The statement thus having been properly admitted, the only re- 
maining question is whether or not it was also necessary for the 
interpréter to hâve testified to the correctness of the statement, in 
addition to stating that he correctly interpreted. This question 
will now be considered. 

Bearing in mind that appellant is a party, and that it is bis own 
statement which was sought to be proved, the law is well settled 
in favor of admissibility without the necessity of even calling the 
interpréter. When a conversation takes place between a person 
whose déclaration is admissible in évidence and another, and they 
call in or assent to the use of an interpréter in order to enable 
them to speak with each other, each one adopts a mode of inter- 
communication in which they necessarily assume that the inter- 
préter is trustworthy, and which makes his language presumptive- 
ly their own. In Commonwealth v. Vose, 157 Mass. 393, 32 N. 
E. 355, 17 E. R. A. 813, the case was this: 

•'Thomas S. Vose was couvicted of committing an abortlon on one Mary 
Talion. At the trial of the case in the snperlor court one Berube was called 
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as a witness to testlfy In behalf of the government, and testifled, through 
Adelard Perror, a police officer, who acted as Interpréter for hlm at thls 
trial, that he (Berube) went wlth the sald Mary on a certain nlght to defend- 
ant's bouse, and when tbey (Berube and the sald Mary) had entered tbe 
house of défendant a conversation In the French and Bnglisb languages took 
place between the sald Mary Talion and défendant, and that Mrs. Vose, the 
wife of défendant, acted as Interpréter for them on thls occasion, and the 
questions were put by the défendant Vose to Talion and by her to hlm. It 
was in évidence that défendant'» wife was a French woman, and that she 
could converse in the French and EngUsh languages, and that the sald Mary 
was French, and that she could neitber speak nor understand the Engllsh 
language, that the défendant could neither speak nor understand the French 
language; and it was not shown at tbe trial that Bertibe could understand 
language addressed to him in Kngllsb, except impert'ectly. Bernbe was al- 
lowed to State tbe conversation carrled on between défendant and Mary on 
the nlght in question to show that she went there to bave an abortion per- 
formed, and that défendant agreed to perform it. Défendant excepted to 
Berube's testlmony. Exceptions overruled." 

The opinion by Judge Knowlton in its entirety is as follows: 

"The défendant excepted to the a.dmlssion In évidence of a conversation be- 
tween him and the deceased person carrled on through an interpréter, he 
speaking English and she French, and the witness underatandlng only French. 
When Iwo pefsons who speak différent languages, and who cànnot understand 
each other, converse through an interpréter, they adopt a mode of communi- 
cation in whlçh they assume that the interpréter is trustworthy, and which 
makes his language presumptlvely thelr own. Each acts upon the theory 
that the Interprétation Is correct. Each impliedly agrées that his language 
may be recelved through the interpréter. If nothing appears to show that 
their respective relations to the intefpreter differ, they may be said to con- 
stltute hlm thelr joint agent to do for both that in which they hâve a Joint 
Interest. They wlsh to communlcate wlth each other, they ehoose a mode 
of communication, they enter into conversation, and the words Of the inter- 
préter, which are thelr necessary médium of communication, are adopted by 
both, and made a part of thelr conversation as much as those which fall 
from their own 11 ps. They cannot complain if the language of the interpréter 
is taken as their own by any one who is interested in the conversation. 
Interprétation under such circumstanees Is prima facie to be deemed correct. 
How far either would be bouud by it if the interpréter should prove false 
may dépend on a varlety of circumstanees which it is unnecesgary to discuss. 
In a case likè the présent, we are of opinion that either party, or a tbird 
party, who hears the conversation, may testlfy to it as he understands It, 
although for his understandlng of what was said by one of the parties he is 
dépendent on the interprétation, which was a part of the conversation. The 
fact that a conversation was had through an interpréter affiects the weight, 
but not the. competeney of the évidence. Camerlin v. Palmer Co., 10 Allen 
(Mass.) 539 ; Greenl. Ev. § 183 ; Fabrlgas v. Mostyn, 20 State Tr. 171." 

This case was followed by Commonwealth v. Storti, 177 Mass. 
339, 5& N. E. 1021, where the opinion was by Chief Justice Holmes,, 
now Mr. Justice Holmes of the United States Suprême Court, and 
in which he said: 

"An objection was taken to the stenographer's évidence on the ground that 
It was hearsay, as he merely put down what the interpréter reported. But, 
without seeking for further possible answers, it is enough to repeat that tbe 
interpréter testifled that he reported correctly. See Com. v. Vose, 157 Mass. 
393, 32 N. E. 355, 17 L. K. A. 813. It would be retining too umch, and not 
in the direction of aecuracy, to say that the confessions, although taken down 
in their Engllsh translation, should hâve been proved in Italian, and then 
translated for the jury. The Engllsh was the most accurate évidence attain- 
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able at the time of the trial. Camerlln v. Palmer Co., 10 Allen [Mass.] 
539, 541." 

The same rule has been held in the following cases : Meacham 
V. State, 45 Fia. 71, 33 South. 983, 110 Am. St. Rep. 61; Sullivan 
V. Kuykendall, 82 Ky. 483, 489, 56 Am. Rep. 901; Blazinski v. 
Perkins, 77 Wis. 9, 45 N. W. 947 ; Wise v. Newatney, 26 Neb. 88, 
42 N. W. 339, and Miller v. Lathrop, 50 Minn. 91, 52 N. W. 274. 
See, also, Wigmore on Evidence, § 668. We hâve no hésitation 
in applying thèse authorities, and in concluding that the testimony 
of the interpréter was sufficient, and that of the inspecter as clearly 
admissible. Appellant's déportation having been ordered by both 
the commissioner and the trial judge, and being justified by the 
évidence, the decree should be affirmed. 

The decrees in Nos. 1,814, 1,815, 1,816, 1,838, 1,839, and 1,840 are 
affirmed. 

SEAMAN, Circuit Judge (dissenting). I concur for affirmance 
of the orders appealed from excepting in the case of the appellant 
Chin Kong Poy. The facts in that case, as plainly differentiated 
in the opinion, leave no room, as I believe, for application of the 
rule under which the other cases are affirmed. 

Thé order rests alone on the notes of the inspecter of ail state- 
ments made by the Chinaman (after his arrest) through an inter- 
préter called by the inspecter for the examination. I am not sat- 
isfied that the notes were compétent évidence for any purpose, 
without vérification by the interpréter. If admissible, however, I 
am of opinion that they furnish no ground for the déportation or- 
der, under the appellant's testimony as to his actual statements 
and the corroborations of his further testimony that he was born 
in San Francisco and continuously remained in this country, in 
San Francisco 15 years and in Chicago thereafter, at places of rési- 
dence named. Prima facie the appellant is a native of this coun- 
try, and not subject, as I believe, to the harsh rule of the statute as 
to the burden of proof; but his testimony impresses me as suffi- 
cient to overcome that burden, unless it is impeached or contro- 
verted. I believe, therefore, the order should be reversed for re- 
trial of the issue, whereupon the appellant's testimony may be in- 
quired into and tested. 



TOY DTP V. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. Aprll 23, 1912.) 

No. 1,831. 

Evidence (§ 3.33*) — Chinese — Déportation I'hoceedings — Declabations — 
Preliminaiîy Evidence. 

W'iiere a Ctiinese Inspector examiiied défendant by raeans of an Inter- 
préter and reduoed defendnut's answers to wrltiug as each answer was 
glven by the interpréter, and the latter testified that he interpreted cor- 
rectly, the statenient comprising the answers so written was admissible 

•For other cases see same toplc & § kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ludexes 
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wlthout proof by the Interpréter as to what questions were put to de- 
fendant and what answers were given. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1247-1257, 
• 1259-1265; Dec. Dig. § 333.» 

What Ghinese persons are exclnded from the United States, see note 
to Wong You V. Dnited States, 104 O. C. A. 538.]' 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Chinese déportation proceedings by the United States against Toy 
Dip. From a decree of déportation, défendant appeals. Affirmed. 

Amos W. Marston and Daniel J. Ward, for appellant. 

James H. Wilkerson and John P. Voight, for the United States. 

Before KOHI.SAAT and MACK, Circuit Judges, and SANBORN, 
District Judge. 

SANBORN, District Judge. This appeal présents the same 
questions as Chin Kong Poy v. United States (No. 1,838) 198 Fed. 

599, 117 C. C. A. , heard at the last session, and decided here- 

with. 

This is not one of the underground railroad cases heard at the 
last session, nor was appellant arrested by the inspector before the 
regular warrant issued, as is sometimes done. Appellant was un- 
fortunate enough to be arrested by the state authorities for râpe, 
from which arrest he was later discharged, either by acquittai or 
otherwise. Learning that he was in jail Howard Ébey, Chinese 
inspector, and Edward Kan, Chinese interpréter, went there and 
asked him some questions. The questions were asked by the in- 
spector in English, and put by the interpréter in Chinese, the an- 
swers interpreted into English and written down by the inspector. 
The questions were not written. As is customary in thèse cases, 
the district attorney did not prove by the interpréter what ques- 
tions were put to appellant, nor what answers he gave, merely 
asking him if he did the interpreting correctly. He said he did. 
The inspector was then called, and under proper objection al- 
lowed to read his notes of the answers of appellant, as taken 
down by him, and state his recollection of the questions, which he 
did not Write down. The witness stated that he wrote down the 
answers of appellant to the questions he asked, as given to him 
by the interpréter, and that as each answer was given he would 
Write it down. Further, he testified as a matter of présent rec- 
ollection that appellant said he was born in China, and had been in 
the United States 18 years. While the inspector did not expressly 
say that he wrote the answers correctly, it would be excessive re- 
finement to construe his testimony otherwise. He wrote down the 
answers, as given, the very answers, and no others. 

The ordinary rules of évidence should be as strongly applied to 
thèse Chinese exclusion cases as in any others, and we hâve no 
disposition to slight them. On the contrary, in view of the some- 

•For other cases see same topic & S number In Dec. & Âio. D!§j3,,1907 to date, & Hep'r Inlexes 
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what harsh and summary character of the proceedings, care should 
be taken, especially by the trial courts, to insure a fair trial. Evi- 
dence of the statements of a foreigner, often under substantial ar- 
rest, without counsel,. unable to speak our language, perhaps ig- 
norant of the use proposed to be made of his statements, should 
be admitted only under the same rules applicable in otber cases. 
Thèse rules were complied with in the case under considération, 
and the decree is affirmed in accordance with the Chin Kong Poy 
Case referred to. 



NATIONAL SUKETY CO. Y. AROHIN et al. 

(Circuit Court of Appeals, Eighth Circuit. July S, 1912.) 

No. 2,849. 

1. CODNTIES (§ 99*) — SUBBOGATION (§ 7*) — DepUIY AuDIIOK— -"MiSCONDUCT IN 

Office"— LiABiLiTY on Official Bond. 

A deputy county auditor In Minnesota, auttiorized by law to aet lu 
the name of liis principal and for whose officiai acts the auditor and 
his bôndsmen were responsible, not only to the county, but to any person 
injured by his "misconduct in office" (Gen. St. Minn. 1894, §§ 710, 5951), 
Issuéd spurious refund orders on the county treasurer in favor of flcti- 
tious payées, purporting to be for the refunding of invalid tax sale cer- 
tiflcates. He proenred the orders to be authenticated by the chairmau 
of the county board, and they were presented to the county treasurer, 
who indorsed thereon that there were no funds available, but that they 
would be paid with 7 per cent, interest when there was money in the 
treasury for the purpose. Such deputy forged the nanies of the fictl- 
tious payées to assignments and sold the orders to a state savings bank, 
to which they were paid by the treasurer with interest a year later. 
The deputy auditor bore a good réputation, and his integrity had never 
previously been questioned. The bank was expressly authorized by stat- 
ute to invest funds in such orders, and had done so before in the usual 
course of business. On discovering the forgeries, the county brought 
suit on the auditor's bond and recovered a judgment which was paid 
by the surety, which then brought suit against the bank. Held that. 
although the orders were not negotiable, the bank was not chargeable 
with any négligence in their purchase, but that the loss was one caused 
by the "misconduct in office" of the deputy auditor for which the surety 
was liable, and that it eould not recover over against the bank. 

[Ed. Note. — For other cases, see Counties, Cent. Dig. §§ 144-146, 148 ; 
Dec. Dig. § 99;* Subrogation, Cent. Dig. §g 17, 18, 21-23, 25-28; Dec. 
Dig. § 7.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4532, 4533.] 

2. Subrogation (§ 7*) — Auditob — Liability on Bond. 

The saine deputy auditor also made certain false rédemption warrants 
to fictitious payées, forged indorsemeuts on the saine and presented thoni 
to the county treasurer who paid theni, either in cash or by checks 
on a bank which paid the checks on the forged indorsemeuts of the 
payées' names by the deputy. Hekl, that the primary cause of the loss 
was the officiai misconduct of the deputy in makiiig the warrants for 
W'iiieh the auditor's surety was liable, and that it could not recover over 
against either the treasurer or the bank. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dig. §§ 17, 18, 
21-23, 25-28; Dec. Dig. § 7.*] 

*For other cases see same topic & S numbeb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Suit in equity by the National Surety Company against Otto H. 
Arosin and others. Decree for défendants, except défendant W. 
R. Johnson, and complainant appeals. Affirmed. 

Edmund S. Durment (Albert R. Moore, on the brief), for ap- 
pellant. 

Edward P. Sanborn, for appellees National' German- American 
Bank and Arosin. 

John D. O'Brien (Dillon J. O'Brien, on the brief), for appellee State 
Savings Bank. 

Harris Richardson, for appellee United States Fidelity & Guar- 
anty Co. 

Before ADAMS and SMITH, Circuit Judges, and WILEARD. 
District Judge. 

WILLARD, District Judge. This case bas been hère before. 
The défendant and appellee the State Savings Bank demurred to 
the bill. The demurrer was sustained. Judgment was entered dis- 
missing the bill as to the State Savings Bank. The plaintifï and 
appellant, the National Surety Company, appealed to this court. 
The judgment was reversed. National Surety Co. v. State Sav- 
ings Bank, 156 Fed. 21, 84 C. C. A. 187, 14 L. R. A. (N. S.) 155, 13 
Ann. Cas. 421. After the case had been remanded, the défendants 
answered. The case was tried by Judge Lochren upon the admis- 
sions in the pleadings and upon an agreed statement of facts. 
Judgment was rendered in favor of ail of the défendants except 
Johnson, and the plaintiff has again appealed. 

[1] 1. So far as the State Savings Bank is concerned it is not nec- 
essary to restate the facts which appear in the report of the former 
appeal. 

Upon that appeal the court, after referring to section 5951, Gen. 
St. Minn. 1894, which provides that the bond of thecounty audi- 
tor shall stand as security for any person injured by his officiai de- 
linquency, and to section 710 of the same statutes, which gives 
an action to any person injured by misconduct in office of the au- 
ditor, said: 

"Aceordlngly, If the bank had been injured by reason of its purchase of 
the orders from Bourne, and that injury had been occasioned by Bourne's 
officiai delinquency or misconduct in office, it might hâve recovered its loss 
from the Surety Company. If, by virtue of thèse statutes, the bank could 
hâve recovered from the Surety Company, as a matter of course the Surety 
Company cannot now recover from the bank. We are therefore to inqulre 
whether, if the bank had failed to secure payment of its rêfundlng orders 
from the county treasurer, Its loss or injury would hâve been so produced by 
the misconduct in office of Deputy Auditor Bourne as to subject the surety 
of the auditor to liability for it." 

After considering this question the court held that the Surety 
Conipany would not be liable. The court so held because it was 
of opinion that the négligence of the bank prevented a recovery. 
That this is so plainly appears from the opinion. 
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At page 24 of 156 Fed., at page 190 of 84 C. C. A., 14 L. R. A. 

(N. S.) 155, 13 Ann. Cas. 421, it is said: 

"On the contrary, the nonnegotlability of the orders, and possibly the inter- 
vention and actlvity of Bourne, as shown by the bill, should bave attracted 
the attention of the bank and wamed It against purchasing the oi'ders with- 
out making diligent inquiry côncerning their valldlty." 

And again at page 25 of 156 Fed., at page 191 of 84 C. C. A., 14 
L. R. A. (N. S.) 155, 13 Ann. Cas. 421 : 

"Eight hère is the radical and décisive différence between the position of 
the county and that of the bank. While the payment by the county was, in 
the ordinary course of business, reasonable and probable, the purcbase of 
the orders by the bank on the assignnients made in the name of myths by 
Bourne was not the natural or probable conséquence of their issue. No one 
could hâve reasonably anticipated that a bank or any rational person would 
disregard the law which makes a nonnegotiable chose in action in the h,ands 
of an assignée subject to every défense existing in favor of the niaker against 
the assignor, purchase a nonnegotiable order of the kind in question, and pay 
the purchase prlce thereof to one who was not the payée named therein, 
without inquiring into the genuineness of the asslgument and the genuineness 
of its exécution. Such a purchase v?ould be ont of the ordinary course of 
business, unuatural, improbable, incapable of anticipation, and in no légal 
sensé the natural and probable conséquence of the issue oî the orders." 

And again on the same page: 

"Taking an assigninent of nonnegotiable security, it was bound to Inquire, 
not only whether ail steps had been taken to create a légal liability against 
the county, but also as to the genuineness of the asslgument of the right of 
the original payées. If such inquiry had been made at the places and of the 
oflacers plainly suggested on the face of the securities theniselves, the bank 
would bave unquestionably learned the fact that they were bogus and fraudu- 
lent, and saved itself from any possible loss. In such circumstances failure 
to make inquiry was culpable négligence." 

And again at page 28 of 156 Fed., at page 194 of 84 C. C. A., 14 
L. R. A. (N. S.) 155, 13 Ann. Cas. 421 : 

"The bank may not hâve been morally culpable; but its failure to discharge 
the duty of making inquiries suggested by the nonnegotiable character of the 
orders which It purchased, and by other circumstances attending the transac- 
tion, was an act of omission equally as effective to occasion injury to the 
county as many affirmative aets of commission could hâve been. Such inquiry 
at the auditor's or treasurer's office would hâve quickly disclosed that the 
payées were entitled to nothing, that they were myths, and that misrepre- 
sentation, fraud, and forgery were being practlced upon the county. Ig- 
norance in fact oecasioned by indulglng indifférence to almost obvious danger 
and négligence of the grossest sort is entitled to little considération by a 
court of conscience. The bank's négligence operated as effectually to defraud 
the county as any willful or intentional participation in the fraudulent 
scheme could bave done." 

If nothing more appeared upon this appeal than appeared upon 
the former appeal, this judgment would hâve to be reversed. But 
more does appear. The only allégations in the bill relating to the 
State Savings Bank were to the efïect that Bourne having made 
thèse documents and having written thereon a transfer thereof to 
the bank and having signed such transfer with the name of the 
fictitious payée delivered the papers to the bank and received from 
it its check for $7,352.49. There was nothing to show that this 
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bank had éver bought one of thèse ordefs beforCi There was 
nothing to show that any oile else had ever bought one before. 
There was nothing to show that the bank had ever seen one be- 
fore. There was nothing to show that the transaction was had in 
the usual course of business. 

But it now appears, in the agreed statement of facts, that: 

"For many years before said purctiase by said Savings Bank sald System 
of Issulng ref unding orders had beeii In opération in said Eamsey county, and 
they had been f requently bought and sold and transferred as in this case, and 
the said State Savings Bank had upon several other occasions purchased such 
ref unding orders in the same' way, and that no question had ever been made 
by anybody as to the validity of said orders or the method of purchasing 
them, and ail of such refundlng orders issued prior to the one hereinbefore 
admitted to be unauthorlzed were in faet authorized and valid." 

It also now appears that at the time the Savings Bank bought 
thèse orders Bourne was of good réputation in the community 
where he Hved and in St. Paul, Minn., trusted, and believed to be 
honest. 

So skillfully Was the work of Bourne donc, and so strong was 
the belief in his honesty, that thèse papers and ail the fraudulent 
papers involved in this case were, after they had been paid by the 
county treasurer, credited to him, and his accounts which included 
thèse papers and payments were audited by the board of auditors 
of Ramsey county at the times and in the manner provided by 
statute without the fraud being discovered. This fact appears for 
the fîrst time upon this appeal. 

It will hâve been noticed that the court upon the former appeal 
laid great stress upon the fact that no inquiry was made by the 
Savings Bank at the auditor's or treasurer's office before its pur- 
chase of the documents. It now appears, however, in the agreed 
statement of facts and for the first time, that thèse orders were 
prior to the purchase by the Savings Bank presented to the county 
treasurer who then and there indorsed them as follows : 

"St. Paul, Minn., Apr. 12, 1899. 
"No funds to the crédit of this account. Will be paid as soon as there is 
money in the treasury, for that purpose, with interest at the rate of 7% 
from date of this indorsement. O. H. Arosin, Co., Treas., 

"Per. H. Mayer, Cashier." 

It is true that it does not affirmatively appear that the Savings 
Bank took the papers to the treasurer's office. Nor does it appear 
that it did not. But it is immaterial who took them there. The 
information contained on the indorsement was ail the information 
which the bank could hâve obtained if one of its officers had him- 
self presented the papers to the treasurer. 

As the case now appears, there was nothing in the transaction 
to excite the suspicion of the bank. It purchased thèse orders as 
it and others had purchased them before. Bourne was a man of 
good character. It is entirely consistent with the facts agreed upon 
to infer that some of the valid orders theretofore purchased by 
the Savings Bank had been purchased from Bourne himself. The 
law of Minnesota expressly authorized the Savings Bank to pur- 
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chase such documents. They not only bore the genuine signature 
of the auditor and of the chairman of the county commissioners, 
but they had stamped on them the positive promise of the county 
treasurer to pay the orders when the treasury was in funds. The 
signature of the treasurer to this promise was genuine. 

Upon the case now presented we agrée with the court below 
that there was no négligence on the part of the Savings Bank and 
that the plaintif? is not entitled to recover as against it. 

[2] 2. The case as to the other défendants and appellees is this : 
Bourne made certain false rédemption warrants in much the same 
way that he manufactured the refunding orders. The names in- 
serted in thèse warrants were with two exceptions fictitious. He 
wrote the names of the fictitious persons on the backs of the war- 
rants, presented them to the county treasurer, Arosin, défendant 
and appellee, who paid them. This payment was sometimes made 
by the treasurer in cash, but more frequently by check to the order 
of the fictitious person on the défendant and appellee the National 
German-American Bank which was a depository of the county 
funds. When the payment was made by check, Bourne indorsed 
the name of the fictitious payée thereon and collected the check, 
sometimes by presenting it directly to the National German-Amer- 
ican Bank, but more frequently by presenting it to some other 
bank. In ail cases, however, the National German-American Bank 
eventually paid the checks and charged the amount thereof to 
the county. 

The plaintiiï seeks to hold the défendant Arosin and the défend- 
ant and appellee the United States Fidelity & Guaranty Com- 
pany surety on Arosin's officiai bond, on the ground that the law 
required the treasurer to pay only by check and that when he 
made some payments to Bourne in cash over the counter he vio- 
lated this law. 

It seeks to hold the National German-American Bank on the 
ground that it wrongfully paid out money of the county on forged 
indorsements. 

The same rule, however, must be applied to thèse three défend- 
ants as was applied to the State Savings Bank. The primary cause 
of the loss was the manufacture by Bourne of the false warrants 
and orders. For his officiai misconduct the plaintifï was liable. 
The évidence does not show any négligence on the part either of 
Arosin or of the National German-American Bank. There can be 
therefore no recovery against either of them. 

The decree of the court below is affirmed, with costs. 
198 F.— 39 
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HTDE V. UNITED STATES. 
(Circuit Court ol Appeals, Eighth Circuit September 2, 1912.) 

No. 3,733. 

(Syllabus hy the Court.) 

CBISfINAI. l/AW (§ 1210») — FOST OFFICES— USE OF MAILS TO DEFRATTD — SEN- 
TENCE FOR Several Offenses (Jhaucîed in Same Indictment. 

A single sentence for several offenses committed wlthln the sanie six 
calendar montiis and charged in tlie same Indictment may exceed the 
maximum of the punishment prescribed for a single oflfense under section 
54S0, Rev. St. (U. S. Oomp. St. 1901, p. 3696). 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dig. §§ 3298- 
3301; Dec. Dig. § 1210.* 

Nonmallable matter, see notes to ïimmons v. United States, 30 C. C. 
A. 79 ; McGarthy v. United States, 110 Ç. C. A. 548.] 

In Error to the District Court of the United States for the Dis- 
trict of South Dakota. 

Charles L. Hyde was convicted of using the mails to defraud, and 
brings error. Affirmed. 

Charles G. Laybourn, of Minneapolis, Minn. (Charles P. Bâtes, 
of Sioux Falls, S. D., and Marshall A. Spooner and Edward Lucas, 
both of Minneapolis, Minn., on the brief), for plaintifï in error. 

Edward E- Wagner, U. S. Atty. 

Before'sÂNBORN, HOOK, and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. This writ présents two questions, 
the sufficiency of the indictment and the Validity of the sentence of 
the défendant below for three offenses of misusing the post office 
establishment of the United States in executing a scheme to de- 
fraud, in violation of section 5480, Rev. St. (3 U. S. Comp; St. 
1901, p. 3696). The complaint of the indictment is that it does 
not set forth the necessary éléments of the scheme to defraud. The 
indictment contained three counts, but the scheme to defraud was 
aVerred in thé same wôrds in each count. The first count alone will 
therefore be cohsidered. This count contained averments that the 
scheme was that the- défendant proposed, by sending letters, cir- 
cùlars, and maps to one Kummer, and to others to the grand jury 
Unknown, through the mails "to sell certain worthless and unde- 
sifable lots iti and around the city of Pierre, S. D., for and at a 
price far in excess of their real value, by in said letters, circulars, 
and maps as aioresaid, falsely, knowingly, ând fraudulently mis- 
representing the advantages, surroundings, and value of said lots, 
and by falsely, knowingly, and fraudulently misrepresenting the 
business interests and advantages of the said city of Pierre"; that 
this scheme was to be executed by opening correspondence with Kum- 
mer by means of the post office establishment; that in pursuance 
of this scheme the défendant on January 26, 1909, wrote and de- 
posited in the post office a letter and a map whereby he offered to 

*For other cases see same topic & i numbbs in Dec. & Am, Digs. 19U7 to date, & Kep'r Indexes 
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sell to Kummer five lots which are specifically described in the in- 
dictment, for $400, represented that this was a low price therefor, 
recommended the purchase as an investment sure to be profitable, 
and stated that there were two street railways along the streets of 
Pierre, one of which ran along the street adjoining thèse lots, while 
in fact the lots were worthless as city lots, $400 was an exorbitant 
price for them, there was no street railway in Pierre and none along 
the street adjoining thèse lots, as the défendant well knew. 

The misuse of the post office department by the deposit in or 
receipt from it of a letter is the gravamen of this offense, but the 
scheme to defraud and the intention to use the post office depart- 
ment to effect it are indispensable, though !ess important, éléments 
of the offense, Brooks v. United States, 146 Fed. 223, 227, 76 C. 
C. A. 581, 585. In their discussion of the objections to this indict- 
ment counsel for the défendant below segregate the allégations of 
the scheme to defraud from the averments of the acts done in pur- 
su ance thereof and then assail the sufficiency of the former as though 
they stood alone. It is true that no essential élément omitted from 
the charge of a scheme to defraud can be imported into it from sub- 
séquent averments of acts done in pursuance of it (United States 
V. Britton, 108 U. S. 199, 205, 2 Sup. Ct. 531, 27 L. Ed. 698); but 
the subséquent averments of the exécution, of the scheme may be 
considered to détermine the sensé in which the terms which charge 
the scheme are used (Dealy v. United States, 152 U. S. 539, 545, 
14 Sup. Ct. 680, 38 L. Ed. 545 ; Stearns v. United States, 152 Fed. 
900, 904, 82 C. C. A. 48; Smith v. United States, 157 Fed. 721, 725, 
85 C. C. A. 353). The first objection to the indictment is that the 
allégations of the scheme only state légal conclusions and practically 
attempt to charge the device to defraud in the words of the statute. 
But the words of the statute say nothing of the intended sale of 
worthless lots in and around the city of Pierre at exorbitant priées 
by means of mailed letters, circulars, and maps misrepresenting the 
advantages, surroundings, and value of the lots and the business in- 
terests and advantages of the city of Pierre. The averments of the 
indictment thus go far beyond the terms of the statute and set forth 
the gênerai nature of a scheme to defraud. 

Counsel contend that the real estate which the défendant proposed 
to sell was not described in the charge of the scheme, nor in the 
averments relative to the exécution thereof, with sufficient definite- 
ness to enable the défendant to prépare his défense, or to avail him- 
self of a conviction or acquittai in défense of another prosecution 
for the same crime. But the gist of this offense was the misuse of 
the mails by the depositing of the letter and the map, and it is to 
the part of the indictment that describes thèse that we must look 
to ascertain whether or not the real estate was sufficiently described 
to render a conviction a défense against another prosecution. The 
scheme to defraud may be, and often is, common to several separate 
oft'enses, for the deposit of each letter in exécution of the scheme 
is an offense, and hence it is not necessary in the description of the 
scheme specifically and accurately to describe every pièce of property 
that may be or become one of the subjects of the scheme. A de- 
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scription vvhich clearly identifies, and apprises the défendant of the 
nature of the scheme is sufficient in the cliarge thereof. This in- 
dictment falls far within thèse rules. In the charge of the scheme 
it describes the property as "worthless. and undesirable lots in and 
around the city of Pierre, S. D.," and this was suiïïcient, for this 
part of the indictment provided it was followed in the part which 
set forth the gist of the offense with a certain description of the 
property which became the subject of the exécution of the scheme 
on which the indictment was based. Dealy v. United States, 152 
U. S. S39, 543, 14 Sup. Ct. 680, 38 L. Ed. 545. The charge of the 
scheme was so followed in this indictment. In the allégations of 
the exécution of the scheme the indictment contains an âverment 
that, in the letter which the défendant posted, he ofïered to sell to 
Kummer lots 10, 11, 12, 13, 14, and 15, in block 19 fronting on 
Dulùth and Carlton streets, and when that description is read, as it 
must be, in the light of the previous allégation that the scheme was 
to sell worthless lots in and about the city of Pierre, the contention 
that the real estate which was the subject of the offense was not 
sufïîciently described to enable the défendant to prépare his défense 
and to protect him from a second conviction for the same crime be- 
comes untenable. 

Another argument to defeat the indictment is that it contains no 
âverment that the représentations and statements in the letters and 
maps to be used in the scheme to defraud were untrue, or that they 
were known to be untrue by the défendant, or that the défendant in- 
tended thereby to deceive or defraud any of those to whom they 
were to be sent. But the indictment cpntained allégations that the 
défendant devised a scheme to defraud Kummer and others, which 
consisted in this, that he "unlawfully, wrongfully, and fraudulently 
proposed" by sending letters, maps, and circulars through the post 
office department to sell worthless lots in and about Pierre, at priées 
far in excess of their real value "by in said letters falsely, knowingly, 
and fraudulently misrepresenting the advantages, surroundings, and 
value of said lots, and by falsely, knowingly, and fraudulently mis- 
representing the business interests and advantages of the said city 
of Pierre." It is plain, from even a.- cursory reading of this charge, 
that the statement in this part of the indictment that the défendant 
"proposed" to sell thèse lots meant that he proposed, not to an- 
other, but to himself, to sell them as charged. To propose to one's 
self, however, is to intend, and hence the indictment charges that 
the scheme was that he intended to sell worthless lots for much in 
excess of their value by "knowingly misrepresenting" the advan- 
tages, surroundings, and value thereof and the business and ad- 
vantages of Pierre, by means of thèse letters, maps, and circulars. 
Knowingly misrepresenting is representing that which is not true 
with knowledge that the représentation is false, and an intent to 
sell worthless lots for priées far in excess of their value by making 
représentations of their advantages, surroundings, and value that 
one knows to be false is an intent to deceive and defraud by false 
représentation which the représenter knows at the time to be un- 
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true. The conclusion is that this indictment was sufficient, and that 
the demurrer to it was properly overruled. 

The indictment contained three counts which charged three sep- 
arate offenses committed within six months pursuant to the same 
scheme to defraud. The défendant was found guilty of each offense 
charged and sentenced for each offense to imprisonment for 15 
months and to pay a fine of $500; the imprisonment for each of 
the three offenses to run concurrently. It is specified as error that 
this sentence was in excess of the power of the court. Section 
5480 prescribes for each offense punishment by a fine of not more 
tlian $500 and by imprisonment for not more than 18 months, or 
by both such punishnîents, and déclares that "the indictment, in- 
formation or complaint may severally charge ofïenses to the num- 
ber of three when committed within the same six calendar months ; 
but the court shall give a single sentence and proportion the pun- 
ishment especially to the degree in which the abuse of the post of- 
fice establishment enters as an instrument into such fraudulent 
scheme and device." It is insisted that this paragraph of the sec- 
tion prohibits a sentence of more than a fine of $500 and an im- 
prisonment of 18 months for any three separate offenses committed 
within the same six calendar months and charged in the same in- 
dictment. The opinions of the courts which hâve been called to our 
attention in the cases in Re Henry, 123 U. S. 372, 8 Sup. Ct. 142, 
31 L. Ed. 174; Blitz v. United States, 153 U. S. 308, 14 Sup. Ct. 
924, 38 L. Ed. 725; Re De Bara, 179 U. S. 316, 322, 21 v^up. Ct. 
110, 45 L. Ed. 207; Howard v. United States, 75 Fed. 986, 995, 997, 
21 C. C. A. 586, 595, 597, 34 L. R. A. 509; De Bara v. United 
States, 99 Fed. 942, 945, 946, 40 C. C. A. 194, 197, 198; Hanley v. 
United States, 123 Fed. 849, 853, 59 C. C. A. 153, 157; Hanley v. 
United States, 127 Fed. 929, 62 C. C. A. 561 — hâve been read and 
considered. While in the case of In re De Bara, 179 U. S. 316, 
21 Sup. Ct. 110, 45 L. Ed. 207, the sentence of imprisonment for 
three years there in question was based on many counts of eleven 
indictments which had been Consolidated for trial, our conclusion 
is that the following statement in the opinion of the Suprême Court 
in that case was intended to, and does, state the rule upon this sub- 
ject in the case of separate offenses charged in the same indictment 
as well as in the case of such offenses charged in différent indict- 
ments under section 5480. Speaking of the power of the court to 
inflict punishment under this section, the Suprême Court said : 

"To it is eonfided tlie power to adapt the pmiislimeiit to the degree of 
crime. It may sentence the full penalt.y upoii one offense. It nuiy, though 
It is not requived to, do more upon three offenses, and in a single sentence 
of one day, or of eighteen months, or three thnes eighteon months, it may 
express its views of the criminality of a défendant, and, to use tlie language 
of the statute, 'proportion the punishment espechilly to the degree in wliich 
the abuse of the post oftlce establishment' enters as an instrument 'in the 
defendant's fraudulent scheme and device.' " 

Under this rule the sentence in this case was not excessive, and 
the judgment below must be affirmed. 
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HALL-BAKER GRAIN CO. v. UNITED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. August 19, 1912.) 

No. 3,694. 

(Byllal)U8 hy the Court.) 

1. Food (§ 2*) — Statutes — Constbuction. 

Tlie purpose of the Pure Food Act of June 30, 1906, e. 3915, 34 Stat. 
768 (U. S. Comp. St. Supp. 1909, p. 1187), was (1) to protect purchasers 
from injurions deceits by tlie sale of inferior for superior articles, and 
(2) to protect the health of the people from the sale of normally whole- 
some articles to which hâve been added substances poisonous or detrl- 
mental to health. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 2; Dec. Dig. § 2.*] 

2. Food (§ 14*) — "Adultekation" — "Misbranding" — Statutory Feovisioks. 

The H. Company, at Kansas City, Mo., on April 3, 1909, contracted to 
sell to the W. Company at Ft. Worth, Tex., 5,000 bushels of No. 2 red 
wheat, according to the Missouri oftlcial state grades. On April 29, 1909, 
the H. Company ordered the operator of a public elevator where it stored 
its grain to ship to the W. Company in fulfillment of this contract No. 
2 red wheat. The operator loaded and sent to the W. Company a car 
of wheat. After this wheat was loaded, the otlicial inspector of the state 
of Missouri at Kansas City inspected, adjudged. and certifled this wheat 
to be No. 2 red wheat. An Invoice of It was forwarded to the W. Com- 
pany datcd May 3, 1909, showing that it was shipped under the contract 
of April 3, 1909, and subject to Kansas City weights and grades. The 
wlieat arrived in Texas without change. The Texas inspector, the féd- 
éral inspector, and other wltnefeses there found it to be, and it was, 
wheat of another and less valuable grade. None of the officers or em- 
ployés of the H. Company had any knowledge of this fact, or anything 
to do with the grading or shipplng, except to order the operator of the 
public elevator to ship No. 2 red wheat. 

Held, the H. Company was not guUty of misbranding or of adulterat- 
ing within the meaning of sections 7 and 8 of the Pure Food Act (Act 
June 30, 1906, c. 3915, 34 Stat. 768, 769 lU. S. Comp. St. Supp. 1909, pp. 
1190, 1191J). 

[Ed. Note.— For other cases, see Food, Cent. Dig. §§ 10-13; Dec. Dig. 
§ 14.* 

For other deflnitions, see Words and Phrases, vol. 1, pp. 210-212. 

What constitutes a violation oif pure food régulations, see note to Brina 
V. United States, 105 C. C. A. 559.] 

In Error to the District Court of the United States for tlie West- 
ern District of Missouri. 

The Hall-Baker Grain Company was convicted of misbranding 
a car load of mixed wheat and of adulterating it by mixing with in- 
ferior wheat, and brings error. Reversed and remanded for new 
trial. 

Edwin C. Meservey, Frank Hagerman, and Henry A. Bundschu, 
(Haiï, Meservey, German & Michaels, of counsel), for plaintifif 
in error. 

Leslie J. Lyons, U. S. Atty. (Thad. B. Landon, Asst. U. S. Atty., 
on the brief), for the United States. 

Before SANBORN and HOOK, Circuit Judges. 

♦For otlier cases see same topic & § numbbe ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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SANBORN, Circuit Judge. The défendant below, the Hall-Baker 
Grain Company, a corporation, engaged in the purchase and sale 
of grain at Kansas City, Mo., was convicted of misbranding a car 
loàd of mixed wheat. No. 2 red wheat, and of adulterating the same 
by mixing other inferior wheat with it, in violation of the Pure Food 
Act of June 30, 1906, 34 Stat. 768, sections 7 and 8, U. S. Comp. 
Stat. Supp. 1909, pp. 1191, 1192. It attacks the judgment against 
it on many grounds, one of which is that there was no substantial 
évidence of the charges against it and the court below refused to 
instruct the jury, as it requested, to return a verdict in its favor. 

The défendant was found guilty of misbranding under the second, 
and adultération under the fourth, count of the indictment. The 
second count was based on thèse provisions of section 8 of the act : 

"That for the purposes of thls act an article shall also be deemed to be 
misbranded, * * * in the case of foods, first, If it be an Imitation of, 
or offered for sale under, a distinctive name of another article; second, if it 
De labeled or branded so as to deceive or mlslead the purchaser." 

And the second count charged that the mixed wheat was ofïered 
for sale by the défendant as No. 2 red wheat, and that it was labeled 
No. 2 red wheat, when it was in fact mixed wheat, so as to deceive 
and mislead the purchasers thereof. 

The fourth count was founded on this déclaration of section 7 
of the act : 

"That for the purposes of this act an article shall be deemed to be adul- 
terated in the case of food, flrst, if any substance has been mixed and packed 
with it so as to reduce, or lower, or injuriously affeet its quality or strength; 
second, if any substance has been substltuted in whole or in part for the ar- 
ticle ; third, If any valiiable constituent of the article has been wholly or 
in part abstracted ; fourth, if it be n)ixed, colored, powdered, coated or 
stained in a manner whereby damage or inferiority is concealed." 

And the fourth count charged that each of thèse things had been 
done to the car load of wheat. There was évidence tending to es- 
tablish thèse facts : Kansas City, Mo., was a grain market. There 
was a public elevator capable of containing 1,000,000 bushels of 
wheat, operated by a corporation which had no interest in this 
transaction, which classified wheat purchased by the défendant and 
other dealers according to its quality and grade as it came to it and 
was inspected by the officiai Missouri inspectors and stored it in 
its various bins, so that wheat of the same grades or qualifies went 
into the same bins and those of différent grades and qualifies into 
différent bins. On receipt of orders from the owners of this wheat 
to ship out wheat of any grade, the elevator company loaded it out 
of the bin containing that grade of wheat into a car, that car load 
of wheat was then inspected by an officiai inspector of the state of 
Missouri and certified to be of the grade and character which he 
found and adjudged it to be. There were rules for this inspection 
that had been established pursuant to laws of the state of Missouri 
and the inspection was made by oiîicers of the state. One of thèse 
rules was that No., 2 red wheat was "to be sound, well cleaned, dry, 
red winter wheat, weighing not less than 59 pounds to the measured 
bushel." 
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Oii.April 3, 1909, the défendant agreed to sell 5,000 bushels of 
No. 2 red wheat according to Missouri state inspection and Kansas 
City weights to the Walker Grain Company at Ft. Worth, Tex. 
On April 29, 1909, tlie elevator company, pursuant to an order 
from the défendant, loaded into a car 45,000 ponnds of wheat which 
an: officiai inspecter of the state of Missouri inspectèd, adjudged and 
cértified to be No. 2 red wheat, and caused this car load of wheat 
to be forwarded to the Walker Grain Company in Texas. No of- 
ficer or employé of the défendant ever saw this load of wheat, or 
had anything to do with its shipment, except to order the elevator 
■company to ship a car load of No. 2 red wheat. There was an in- 
voice of this wheat dated May, 3, 1909, which stated that the Walker 
Grain Company bought of the défendant on April 3, 1909, this and 
another car load of "2 red wheat. * * * K. C. Wts. and 
Grades." No. 2 red wheat is a soft wheat, containing not over 5 
per cent, of hard wheat, and soft wheat which contains from 20 
per cent, to 45 per cent, of hard. wheat is No. 2 or No. 3 mixed 
wheat, or some other grade of Wheat, and the mixture of such a 
percentage of hard wheat with No. 2 red wheat dépréciâtes its value 
in the Southwestern markets. This wheat was delivered to the con- 
signée in Texas in the same condition that it was when inspectèd in 
Kansas City. When this load of wheat arrived in Texas, it was in- 
spectèd by a Texas inspecter, a fédéral inspecter and others, who 
found it to contain from 20 per cent, to 45 per cent, of hard wheat. 
They difïered in their estimâtes of the percentage of hard wheat 
in it and in the grade of mixed wheat to which it belonged, but 
agreed that it was not No. 2 réd wheat. It is impracticable to keep 
the crops of \vheat of différent farms separate in the transportation 
of and trafïïc in this article from the purchaser to the consumer, and 
it is generally bought and sold by officiai or established grades, ac- 
cording to the inspection of specified officers or persons. Such of- 
ficers br persons sometimes difïer in their judgments of the grades 
to which spécifie lots belong. Wheat generally contains some hard 
wheat and some soft wheat. Some wheat is very hard and some 
very, soft. There are many degrees of hardness and of softness 
of wheat which pass imperceptibly into each other, and there is no 
fixed and clear line of démarcation whereby ail wheat may be in- 
dubitably separated into hard wheat and soft wheat. No other 
facts were disclosed at the trial which are material to the question 
before us. 

[1] The act for the violation of which the défendant was con- 
victed is entitled "An act for preventing the manufacture, sale or 
transportation of adulterated, or misbranded, or poisonous, or del- 
eterious foods, drugs, medicine and liquors." This title and the 
act itself, when carefuUy read aild considered, demonstrate the fact 
that the sole purpose of its enactment was (1) to protect purchasers 
from injurions deceits by the sale of inferior for superior articles; 
and (2) to protect the health of the people by preventing the sale 
of normally wholesome articles to which hâve been added sub- 
stances poisonous or detriniental to health. The clauses of the act 
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under which the défendant was convicted were evidently enacted 
to prevent the injurious deceit of purchasers. But where in the facts 
that were proved and that hâve been recited is there any évidence 
of any intent to accomplish deceit, or of any violation of the provi- 
sions of this law? 

[2] The fîrst charge was that the car load of wheat was ofïered 
for sale under a distinctive name of another article of food, to wit, 
No. 2 red wheat, when it was in fact mixed wheat. The proof was 
that the défendant ofïered to sell and sold 5,000 bushels, not of 
No. 2 red wheat, but of such wheat as under the lavc^s of Missouri 
the officiai inspecter of that state at Kansas City should décide and 
certify to be No. 2 red wheat, that it delivered the load of wheat in 
question pursuant to that contract and that this load of wheat was 
such wheat as under the laws of Missouri the officiai inspector of 
that state at Kansas City did adjudge and certify to be No. 2 red 
wheat. Concède that the inspector was mistaken, and that the wheat 
was in fact mixed wheat. Nevertheless it was the wheat which the 
Missouri inspector adjudged and certified to be No. 2 red wheat, 
and the wheat that he should so adjudge and certify and no other, 
vvhatever its actual grade, was the article the défendant ofïered to 
sell and sold. It was the undoubted right of the parties to this sale 
to make the Missouri officiai inspector the arbiter betvi'een them of 
the character and grade of the wheat in which they dealt, and to 
make his décision and inspection an ineradicable term of its de- 
scription. That they did, when they agreed that the wheat sold 
should be No. 2 red wheat according to the Missouri inspection, 
and, as the défendant offered and sold no other, there was no évi- 
dence in this case that he ofïered one article under the distinctive 
name of another. 

The second charge was that the wheat was labeled and marked 
No. 2 red wheat when it was in fact mixed wheat, so as to deceive 
and mislead the purchasers thereof. But there was no évidence 
that it was ever labeled or marked at ail. The government ofïered 
the invoice of the wheat in évidence, over the objection of the de- 
fendant, to prove a label, but this invoice contained a provision sim- 
ilar to that in the contract of sale to the efïect that the wheat was 
to be governed by the Missouri grades, and the wheat had been 
already inspected and graded No. 2 red wheat by the officiai in- 
spector several days before the invoice was issued. There was no 
évidence of any false labeling to deceive purchasers hère. 

The fourth count of the indictment charged (a) that other grades 
of wheat had been mixed with the wheat shipped so as to injuriously 
afïect it; (b) that other grades of wheat had been substituted in 
part for the No. 2 red wheat pretended to be sold; (c) that a part 
of the No. 2 red wheat had been abstracted and a like quantity of 
of wheat of inferior grade substituted ; and (d) that the wheat was 
mixed and packed with other grades of wheat whereby damage and 
inferiority was concealed. But, as has already appeared, the proof 
was conclusive that the wheat sold and delivered was the identical 
article ofïered for sale, to wit, that wheat which under the laws of 
Missouri the officiai inspector of that state should and did adjudge 



618 198 FEDERAL REPORTER 

and certify to be No. 2 red wheat. There was no évidence that 
any other grade of wheat was ever mixed with that wheat or sub- 
stituted in part for it, or mixed or packed with it, or that any part 
of it had been abstracted. Thé proof was that on the order of the 
défendant the operator of the public elevator loaded it into the car, 
the officiai inspecter tested it, adjudged and certified it to be No. 
2 red wheat, it was hauled without mixing, abstraction, or substitu- 
tion, to the consignée in Texas, where other inspectors found it to 
be mixed wheat, and there the évidence on this subject ceases. There 
was no évidence to sustain the conviction of this défendant on ei- 
ther count of this indictment. 

The act of Congress was not enacted to catch and punish mer- 
chants who are conducting their business by customary and ap- 
proved methods with no intent to deceive purchasers, or to injure 
the public health, for the rnistakes of third persons over whom they 
hâve no control, nor for trivial errors of their own, which at first 
blush may seem to bring their action within the inhibition of the 
law, but by which in reality they violate neither its letter nor its 
spirit. Many other questions of law arose at the trial, and were dis- 
cussed by counsel at the bar. But the conclusion which has been 
reached renders it unnecessary to consider them, and because there 
was no évidence to sustain any of the charges in this indictment the 
judgment below must be reversed and the case must be remanded 
to the court below for a new trial; and it is so ordered. 



LINDEKE et al. y. CONVERSE. 
(Ciircult Court of Appeals, Bightli Circuit. Augiist 26, 1912.) 

No. 122. 

(8i/Ua1)us By the Court.) 

1. Bankbtjptcy (§ 44o*) — Revision of Procbedings— Nature and Scopb OB' 

Eemedy. 

A déniai of a motion to dismiss an application of a bankrupt for a 
dlscharge on undlsputed facts présents a question of law reviewable by 
a pétition to revise under section 24b of the Bankruptcy Law (Act July 
1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]). 

[ïld. Note.— For other cases, see Bankruptcy, Cent. Dig. § 917; Dec. 
. Dig. § 443.*] 

2. Bankruptcy (§ 443'H),r— Revision of Fboceedings — Discreïionaey Obdess. 

Such a déniai is discretlonary with the bankruptcy court, but ouly in 
the same sensé in which final orders and decrees in equity are so. 

Substantial errors In the interprétation or application of the principles 
and rules of equity jurisprudence governing the matter may be revlewed 
and corrected. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 917; Dec. 
Dig. § 443.* 

Appeal and revlew in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to dite, & Rep'r Indexes 
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3. BaïTKRXJPTCT (I 410*)— DISCHARGB OF BANKKXIPT— APPLICATION— LaCHES. 

Conscience, good falth, and reasonable diligence are requislte to call 
a court of equity Into activlty In one's bebalf. 

The debtor was adjudged a bankrupt on January 4, 1906. In June, 
1906, she slgned an application for her dlscliarge and left It witb her 
attorney. He did not file It until April 26, 1D07, wben he procured a 
permissive order of tbe banliruptcy court on an affldavit wbicti failed to 
show that he or the bankrupt had been nnavoidably prevented from fllîng 
It within the year. Between April '26, 1907, and September 12, 1911, 
neither the bankrupt nor her attorney took any action to bring the ap- 
plication to a hearing. On the latter day they procured an order for a 
hearing on October 16, 1911, whlch was met by creditors by a motion to 
dismiss the application for the discharge for want of prosecution. 

Held, the motion should hâve been granted. The bankrupt failed to 
exercise that reasonable diligence requislte to call a court of equity into 
action on her behalf. 

[Ed. Note. — For otUer cases, see Bankruptcy, Cent. DIg. J 694; Dec. 
Dig. i 410.*] 

Pétition to Revise Order of the District Court of the United 
States for the District of Minnesota. 

Pétition by Albert H. Lindeke and others, as Lindeke, Warner 
& Sons, to revise an order denying their motion to dismiss for 
want of prosecution the application of Julia D. Converse, bankrupt, 
for discharge. Pétition granted, with directions to grant the mo- 
tion to dismiss. 

E. Howard Morphy, Frank H. Ewing, and John M. Bradford, 
for petitioners. 

F. H. Peterson and Edwin Adams, for respondent. 

Before SANBORN and HOOK, Circuit Judges, and SMITH 
McPHERSON, District Judge. 

SANBORN, Circuit Judge. The question in this case is wheth- 
er or not the facts presented to the court below on a motion of 
creditors of the bankrupt to dismiss her application for a discharge 
for want of prosecution presented lawful grounds for the grant of 
that motion. This question is raised by a pétition to revise which 
is not challenged by demurrer or answer, and thèse are the ma- 
terial facts which it discloses: Julia D. Converse was adjudged a 
bankrupt on January 4, 1906. There was much litigation between 
her and her creditors until May 21, 1906, when the District Court 
denied an application to punish her for contempt unless she should 
comply with an order of the référée to pay $5,500 to the trustée 
in bankruptcy. On June 5, 1906, she signed an application for a 
discharge and left it with her attorney. She stated in an affidavit 
made November 13, 1911, that she was not aware that anything 
further was to be donc by her relative to the matter and did not 
know what action was taken, or was necessary to be taken until 
the year 1911. But during ail this time a learned member of 
the bar was her attorney in this matter. He knew the law and 
the practice, and his knowledge in this regard was her knowl- 
edge. The bankrupt's application was not filed within the 

•For other case» aee same toplc & i ncmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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year, nor until April 26, 1907. Then it was fàled pursuant to 
a permissive order of the District Court made on that day, and 
the only basis for that order was an affidavit made by her at- 
torney on April 26, 1907, to the effect that he had been the at- 
torney of the bankrupt since June, 1906, that she made and left 
with him her pétition for her discharge in that month, that her 
estate was not then ready to close up and he did not then présent 
it, that he "was very busy during the fall of 1906 and was obliged 
to be away from home and his office much of the time up until 
the Ist of january, 1907, and since said date has been obliged to be 
away at St. Paul attending the session of the Législature until the 
présent time, and that it has not been the fault of said bankrupt 
that her pétition for discharge was not filed before." This affi- 
davit fails to show that the attorney was either absent or too busy 
to take the requisite time, perhaps 10 minutes, to mail this péti- 
tion to the clerk of the court with directions to file it, during the 
months of June, July, and August, 1906. It fails to show that 
either the bankrupt or her attorney were "unavoidably prevented" 
from filing this application within the year. Act of July 1, 1898, 
30 Stat. 544, c. 541, § 14a; U, S. Comp. Stat. p. 3427. 

The application for the discharge was filed on April 26, 1907, 
and nothing was donc by the bankrupt or her attorney to prose- 
cute the application or to bring the matter to a hearing until Sep- 
tember 12, 1911, when they caused an order to be made that a hear- 
ing should be had upon the application on October 16, 1911. On 
that day the creditors who hâve presented this pétition made a 
motion to dismiss the application for the discharge for want of 
prosecution, upon an affidavit of their attorne}^ that the application 
for the discharge should hâve been opposed if it had been brought 
to a hearing within a reasonable time, on the grounds that the 
bankrupt, who had been and was conducting a gênerai store at 
Détroit, Minn., when she was adjudicated, had, with intent to con- 
ceal her truç financial condition, failed to keep books of account 
or records from which her financial condition could be ascertained, 
that within four months preceding the filing of the pétition in 
bankruptcy she had transferred and côncealed some of her prop- 
erty with intent to defraud her creditors, and that she had re- 
fused to obey orders of the court and to answer material questions 
approved by the court, that it would be difficult now, and almost 
impossible, properly to resist her application because nearly six 
years had elapsed since the commission of the acts constituting the 
grounds of opposition, that the testimony of the bankrupt's clerks 
in November and December, 1905, of the officers and clerks at that 
time of two banks at Détroit, Minn., and of other witnesses, would 
be necessary, that if thèse witnesses could be procured the .f acts 
and circumstances which could hâve been' shown within a reason- 
able time after the date of the pétition for the discharge cannot 
now be distinctly remembered by the witnesses,' that thèse wit- 
nesses and tiieir testimony could hâve been procured in 1906, that 
material testimony has been lost by reason of the long delay in 
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bringing the pétition to a hearing, and that he is informed and be- 
lieves that the pétition has not been brought on for a hearing for 
the purpose of postponing the latter until the évidence of tlie bank- 
rupt's acts and doings, which could be properly set forth in spéc- 
ifications in opposition to the discharge,, should be lost or forgotten 
and the witnesses should be scattered. In her afhdavit in opposi- 
tion to the motion the bankrupt stated that the reasons for op- 
position to her discharge suggested by the foregoing affîdavit were 
unfounded in fact. She made no déniai, however, that material 
évidence upon the issues suggested had been lost by the delay, 
nor did she make any déniai that the purpose of the delay had been 
to cause the loss of this évidence, save that she stated that she did 
not know it was necessary for her to do more than to sign her pé- 
tition — an ignorance that in view of the knowledge of her attor- 
ney can hardly avail. 

[3] The facts which hâve been recited seem to cry aloud for a 
dismissal of the application for the discharge. Counsel for the 
bankrupt, however, présent three arguments in support of the ac- 
tion of the court below. They say that the fifth rule of the Dis- 
trict Court of Minnesota provides that in case of voluntary bank- 
ruptcy, Unless there be spécial reasons for earlier action, no ap- 
plication of the bankrupt for his discharge will be granted until 
the référée shall bave certified that the case is closed, and they 
State in their brief that so far as they bave been informed the es- 
tate is not yet closed. But there is no allégation or proof that 
the estate has not been closed in the record in this case upon which 
this court must act. Moreover, the rule of the court below does 
not prohibit the hearing and déniai or the décision to grant a pé- 
tition for a discharge before the closure of the estate has been 
certified. Its only purpose evidently was to prevent the actual 
issue of a discharge in voluntary cases until the reasons for refus- 
ing it had presented themselves. The bankruptcy law, which must 
prevail hère, requires a judge to hear the application "at such time 
as will give parties in interest a reasonable opportunity to be fully 
heard" (section 14b), and that time certainly is not, in ordinary 
cases, six years after the adjudication. The rule cited was no ex- 
cuse for the long delay in the case at bar. 

Counsel contend that the bankrupt did ail she was required to 
do when she filed her pétition, and that it was the fault of the 
clerk of the court that an earlier hearing thereon was not had. 
They base this position on the forms in bankruptcy prescribed for 
the application and for the order of notice for the hearing and a 
statement in Loveland on Bankruptcy that as soon as the pétition 
is properly filed the court passes tlie order of notice. But the 
bankrupt was the actor in this proceeding for her disAarge, and, 
in the absence of any refusai or delay of the court or judge to 
grant a proper application on her behalf for an order of notice of 
a hearing upon her application, she cannot escape the conséquences 
of her lâches. It is not the duty of judges or clerks to fix the times 
and places of hearings of controversies, pétitions, or bills in equity 
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and to give notice theréof without the application or suggestion of 
any of the interested parties. 

[1,2] The third reason urged in support of the déniai of the 
motion to dismiss the pétition for the discharge is that the order 
denying that motion was discretionary with the court below, and 
hence is not reviewable hère, save for a gross abuse of that dis- 
crétion. Every order and decree of a court of equity rests in some 
degree in the discrétion of the chancellor who makes it because ev- 
ery appeal to him for relief is addressed to his conscience. They 
do not rest, however, in his mère arbitrary or whimsical will, but 
in his Sound judicial discrétion, informed and guided by the es- 
tablished principles, rules, and practice of equity jurisprudence, and 
the question whether or not in the exercise of his discrétion he bas 
fallen into any error in the interprétation or application of thèse 
principles and rules is always a question of law reviewable in a 
proper case by an appellate tribunal. There is necessarily a wide 
différence in the degrees in which decrees and orders are intrusted 
to the discrétion or judgment of the chancellor because there is a 
wide différence in the degrees by which they are governed by fixed 
principles and rules. Interlocutory administrative orders which 
détermine methods of procédure and times and places of acts and 
hearings are more largely discretionary than final orders and de- 
crees that détermine substantial rights, because they dépend more 
upon spécial facts, less upon fixed principles, and are less décisive 
of vested rights than final orders and decrees. Thus a decree of 
spécifie performance of a contract, Shubert v. Woodward, 167 Fed. 
47, 54, 92 C. C. A. 509', 516, and an order postponing a hearing of 
a case for a few da3'S rest alike in the discrétion of the chancellor; 
but the former is govçrned by fixed and familiar rules and prin- 
ciples and is at once seen to be reviewable, while the varying facts 
and circumstances which condition the latter generally exempt it 
from established rules and leave it to the judgment of the court 
which will be reviewed only for a gross abuse of discrétion. The 
order in this case is of the former class. The motion of the cred- 
itors was in reality an application to the court below to refuse the 
bankrupt a discharge on account of her lack of prosecution of her 
application for it. If that court had granted the motion, it would 
thereby hâve finally denied her application for her discharge, and 
she could hâve invoked a review by this court of that décision by 
an appeal under section 25a of the Bankruptcy Law. In re Kuf- 
fler, 127 Fed. 125, 61 C. C. A. 259; Matter of Semons, 72 C. C. 
A. 683, 140 Fed. 989, 15 Am. Bankr. Rep. 822. But its refusai to 
grant the motion was not more discretionary than its grant of it 
would hâve been. The controlling facts presented at the hearing 
of the motion were undisputed. They either gave the creditors 
the right under the principles and rules of equity jurisprudence to 
a dismissal of the application for the discharge, or they gave the 
bankrupt the right to a hearing upon them. The question to be 
decided was a question of law, reviewable by appeal under sec- 
tion 25a of the Bankruptcy L,aw if decided against the bankrupt 
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and by pétition to revise under section 24b of that law if decided 
against the creditors. Returning therefore to the question at issue, 
did tlie court fall into an error in its interprétation or application of 
the principles and rules of equity jurisprudence to the facts of 
this case? 

A proceeding in bankruptcy is a proceeding in equity. The 
bankrupt, after a neglect to file her pétition for a discharge until 
more than 16 months after she was adjudged a bankrupt, and after 
a delay of more than 4 years and 4 months after she filed her ap- 
plication for a discharge, was for the first time praying the court 
to hear. and grant it. It is an immémorial principle of equity juris- 
prudence that nothing but conscience, good faith, and reasonable 
diligence can call a court of equity into action. Smith v. Clay, 3 
Brown's Chancery, 639; State of lowa v. Carr, 191 Fed. 257, 270, 
112 C. C. A. 477. "It has been frequently held," says the Suprême 
Court, "that the mère institution of a suit does not of itself re- 
lieve a person from the charge of lâches, and that, if he fail in the 
diligent prosecution of the action, the conséquences are the same 
as though no action had been begun." Johnston v. Standard Min- 
ing Co., 148 U. S. 360, 370, 13 Sup. Ct. .585, 589 (37 L. Ed. 480) ; 
Willard .V. Wood, 164 U. S. 502, 505, 17 Sup. Ct. 176, 41 L. Ed. 
531. Undoubtedly it was not the intention of the Suprême Court 
by this statement to hold or intimate that a complainant who had 
commettced a suit or proceeding would be guilty of the same de- 
gree of lâches as one who had not donc so. But it clearly was its 
purpose to déclare that the institution of a légal proceeding would 
not relieve the actor from lâches before or after its commencement. 

Let us try the question in this case by thèse rules. Had the 
défendant in the autumn of 1911 exercised such reasonable dili- 
gence to obtain a hearing and décision upon her application for a 
discharge as ought to call a court of equity into activity on her 
behalf? She neglected to file her pétition within the year limited 
by the bankruptcy law for its filing. That law provides that it 
may be filed within the next six months after the year only when 
"it shall be made to appear to the judge that the bankrupt was 
unavoidably prevented from filing it" within the year, section 14a. 
What was made to appear to the judge according to the record 
in hand, on wliich this court must décide this case, was that the 
pétition was signed and in the hands of the bankrupt's attorney 
in June, 1906, that he was busy and at times absent from his office 
in the fall of 1906, and from January 1, 1907, until April 26, 1907, 
when he applied to the court to file it. There was, however, no 
showing that he was prevented by business or absence, or by any 
means whatever, from filing it in June, July, or August, 1906, or 
that either he or the bankrupt had been "unavoidably prevented" 
from filing it within the year. It was filed on April 26, 1907, and 
then for more than four years and four months the bankrupt and 
her attorney neglected to apply to the court or clerk to bring the 
application to a hearing, while witnesses who knew facts and cir- 
cumstances that might hâve been material to issues that might be 
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raised by objections to the discharge forgot and scattered. The 
provisions of section 14 of the Bankriiptcy Law that the applica- 
tion for a discharge shall be filed within one year after the ad- 
judication, that if the bankrupt is unavoidably prevented from do- 
ing so it may be filed within the next six months, and timt the 
judge shall hear the pétition and the proofs in opposition to it at 
such time and place as will give parties in interest a reasonable op- 
portuhity to be heard, plainly indicate the purpose of Congress to 
secure an early hearing and disposition of the issues springing 
from such pétitions. It is obvious that a wise and just adminis- 
tration of this law requires that such issues shall be framed and 
tried before the memory of the witnesses familiar with the trans- 
actions of the bankrupt at and shortly before the time of his ad- 
judication has been dimmed by long delay and before they and the 
documentary évidence surrounding thèse transactions hâve been 
scattered or lost. The record in this case is so clear and compel- 
ling that the court is unable to resist the conclusion that the bank- 
rupt failed to exercise that reasonable diligence in the prosecution 
of her claim for a discharge which is requisite to call a court of 
equity into action in her behalf. 

The prayer of the pétition to revise must therefore be granted, 
the order denying the motion of the petitioners to dismiss for want 
of prosecution the application of the bankrupt for her discharge 
must be set aside, and the court below must be directed to enter 
an order granting that motion, and it is so ordered. 



PEOPLE'S TELEl'HONE CO. et al. v. CONANT. 

(Circuit Court of Appeals, Seventh Circuit. Aptil 23, 1912.) 

No. 1,825. 

Masteb and Servant (§ 217*)— Death dp Servant — Assumed Risk — Eleo- 

TRIO WlHKS. 

Décèdent, a man of mature âge and fairly well educated, having pre- 
viously worked about eleetric plants and belng familiar wlth tlie dangers 
attending téléphone and eleetric light wires, was employed as a "trouble 
mau" by défendant téléphone Company. He was sent to repair a broken 
wire strung on a cross-arm above eleetric light wires, knowing that the 
light wires were not insulated, except to proteet them against the weath- 
er, and that if the téléphone wire came in contact therewith it would be 
dangerous. While working on the wire, it came In contact with the 
eleetric light wire, and décèdent was slightly shocked, but not injured. 
Thereafter he attempted to draw the téléphone wirg ta,ut, when it again 
came in contact with the eleetric light wire, and he recel ved a shock 
which resulted in his death. held, that the danger was not latent, but 
that décèdent procceded with knowledge thereof and assumed the risk. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 
574-600; Dec. Dig. § 217.* 

Assuniption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

•For other cases see same topic & | .numeek In Dec & Am. Digs. 1907 to dat% & R«p'ï Indexe» 
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In Error to the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

Action by Mary A. Conant, as administratrix of the estate of 
Carroll E. Conant, deceased, against the People's Téléphone Com- 
pany and the Superior Water, Light & Power Company. Judgment 
for plaintiff, and défendants bring error. Reversed and remanded. 

Défendant in error, herelnafter called plaintiff, recovered judïmeat 
against plaintiffs in error, herelnafter termed, respectively, the Téléphone 
Company and the Llght and Power Company, for $5,130.11, on March 13, 
1911. in a suit broustht to reeover damages sustalned by reason of the death 
of plalntlff's Intestate, caused by an eleetrie shock, alleged to hâve been the 
resuit of the joint négligence of both plaintiffs in error, at the corner of 
Logan avenue and an alley in the city of Superior, state of Wisconsin, on 
or about August 25, 1909. Plaintiffs décèdent vpas, at the tlme of the ac- 
cident, about 26 years of âge. He had received a fair éducation. He had 
theretofore worked in a gênerai store at Minnea polis for two years, and had 
been employed as "trouble man," and as such had repaired breaks on télé- 
phone wlres, for more than two years for the Tri-State Téléphone & Tele- 
graph Company in said city of Minneapolis. During this period he had a 
number of trouble cases each day growing out of wire crossings and oîher 
causes, and was experienced in making crossings of the kind hère liivolved. 
This vpork he sometimes attended to alone, and sometimes in company with 
another man. On or about July 27, 1909, he was employed as trouble man 
and Inspector of the lines and Instruments of the Téléphone Company- — 
a combination man. As such, he was called upon to install telei)hones, repair 
Instruments, wlres, and cables, and any other work that one man can aecom- 
plish. The Téléphone Company and the Light and Power Company had some 
400 crossings in the city of Superior. At the place where the accident oc- 
eurred, the téléphone lines extended east and west along the alley at a 
height of about 1^4 feet above the llght and power lines, and rested on 
arms built upon the téléphone pôles. The lowest Une was about 20 feet 
from the ground, and carrled between 75 and 175 volts. The eleetrie light 
wires carried a voltage of about 2..300. There was little or no Insulation 
of the latter wires — only just enough to protect them from the éléments. 
It was the custom on receipt of complaint to give a trouble slip to the 
trouble man, stating what and where the trouble was. On or about August 
21, 1909, at about 9:30 a. m., décèdent was given three trouble slips, among 
which was one pertalnlng to the location hère involved. He had then been 
in the Téléphone Company's employ about 25 daya. He proceeded to Lo- 
gan avenue and the alley cros.sing, and began the task of remountlng the 
téléphone wire upon the cross-arm where It belonged. He was warned sev- 
eral tlmes by the Téléphone Company's wire chief, Skuse, about the danger 
of the light and power wlres — not to place téléphone wlres over light and 
power wires alone, and not to run any chances and to réport before he did 
it (as was done with every man dolng that work, as an extra précaution, 
so Skuse testlfles). 

About 1 o'clock, at the office, the décèdent asked for a hnnd Une. saying 
he wanted to put up a wire. Not being able to get one, he said he would take 
a marline; that Is, a small pièce of cord— a nonconductor. On the day be- 
fore the accident, a Mr. Titt, an employé of the Light and Power Com- 
pany, had gone out to the place of trouble, and had found one of the télé- 
phone company's wires broken from the flrst pôle east of Logan avenue. 
A pièce 3 or 4 feet long was hanging from the cross-arms. Tbe other bro- 
ken end was hanging over the Light and Power Company's wires and lyiug 
across Logan avenue on the sldewalk, depending from the pôle on the west 
slde of Logan avenue. He eut the wire and drew It off the Light and 
Power wlres. He then rolled It up and laid It next to the foot of the pôle. 
When the décèdent arrived at the place of the trouble, he proceeded to replace 
the wire alone. He was seen by the persons living near, working west of 
Logan avenue, and then golng east. He spliced a pièce of wire onto the 
broken Une, whlch was then not chargea. This he carrled up tlie téléphone 

108 P.-^O 
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pole east of Logan avenue attached to the marllne. The neighbors heard 
him cxelalm, and one of them went to Mm wlth a tender of help. Décèdent 
sald he bad received a little sbock, but was then ail rigbt, and proceeded to 
descend. He then began walklng backward, pulling tbe wire whicb he bad 
drawn over tbe Llgbt and Power wlres and over the cross-arm of the first 
pole east of Logan avenue, wbere It belonged. He seemed to be dragglng 
tbe wire beyond the cross-arm, so as to wrap It about an adjacent pole for 
the purpose of holding it off the Llght and Power wires, in order that be 
mlgbt be able to Ueep It dead for the purpose of completlng the spUcing of It. 
He was seen to fall while walking backwards and pulling the wire. When 
the nelghbots came to hIm, be was lying on bis back dead, witb bis bead 
toward the north and baving a flame comlng up from bis hands. The wire, 
wblch bad been attached to the marline 3 or 4 feet from Its end, was lylng 
upon his rigbt wrist, extending down near hjs rigbt hlp and between bis 
legs and spur. There were fragments of wire lylng about upon the irregular 
surface of the alley. 

Complalnt was flled on August 19, 1910. The acts of négligence chargea 
are: First, that plaintifCs in error located their several wires in such close 
proximlty to eacb other as to expose persons working thereon to great and 
imminent danger; second, that they, respectlvely, so negligentiy located the 
said several wires that they wére liable to sag and destroy Insulation, and 
to be and were dangerous to persons working on the téléphone wires; third. 
that the wires were pèrmitted to remain witbout insulation; fourth, that it 
was négligent not to place the Wires under ground; fifth, that the wlres were 
permltted to remain withbut proper guard wires; sixtb, that tbe Light and 
Power Company did not comply wlth Its charter and franchise as to insula- 
tion ; seventh, that décèdent was exposed to great danger, of which he did 
not know, and of which he was not wamed. 

Tbe plalntlffs In error flled their respective answers, denylng each and 
ail of the said alleged charges of négligence. On the trial, évidence was ad- 
duced in substance as aforesald, so far as materlal hère. At tbe conclusion 
of plalntlffs évidence and ail bf the évidence, they severally moved the court 
for an instructed verdict, Which was denied. They then asked the court to 
submit certain questions to the jury to ansVcer as part of their verdict, un- 
der the State court practlce, which motion was denied.- They then moved 
the court to glve certain other instructions to the jury, which the court re- 
fused to do. After verdict they moved the court for judgment notwithstand- 
ing verdict, and for uew trials, both of which were denied, and exceptions 
entered. The jury baving found for the plalntlff below, judgment on the 
verdict was entered as above stated, whereupon the wrlt of error herein was 
sued out. For errors, plalntlffs in error assign the following among others, 
viz. : (1) That the court ailoWèd évidence as to the custom of placing elec- 
tric wires over téléphoné Wlres and the purpose of doing so ; (2) that the 
court denied the motion of défendants belôW to Instruct the jury to render 
a verdict In their favor respectively, at tbe close of tbe plalntiff's évidence, 
and at the close of ail the évidence, respectively ; (3) that tbe court denied 
the motions of the several défendants' below for judgment notwithstanding 
verdict. 

Further facts deemed materlal are stated In tbe opinion. 

L. K. Lusè, for plaintiff in error People's Téléphone Co. 
Joseph B. Doe, for plaintiff in error Superior Water, Light & 
Power Co. 
H. W. Dietrich and John Jenswold, Jr., for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
This case is practically on ail fours with Bell Téléphone Company 
V. Detharding, 148 Fed. 371, 78 C. C. A. 185. It appears from the 
undisputed evidience that plaintiff's décèdent was of mature âge and 
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fairly well educated. He was possessed of ordinary native and busi- 
ness intelligence. He had, prior to the accident, been engaged in 
and about electrical plants, and was familiar with and versed in the 
dangers attending téléphone and light wires. He had been engaged 
as a "trouble man" in that service, wherein he was obliged to deal 
with situations of like risk with that hère involved, and was also 
notified that the task was dangerous. THere was no hidden dan- 
ger at the place of the broken wire. He saw that the téléphone 
wire was strung above the light wire, as was the case in Téléphone 
Company v. Detharding, above cited. He knew that the former 
wire would take the current from the light wire, were it allowed 
to rest upon it. He knew that neither of them was insulated for 
other than weather protection purposes, and that the situation was 
a dangerous one. This is plainly shown by the care and précaution 
he look in getting the nonconducting marline for the purpose of 
dragging the broken wire across the light wire. Even had he been 
unable to see thèse dangers, the shock he received when upon the 
cross-arm, to which he sought to fasten the téléphone wire, or where 
he sought to splice it to the west end of the break, was indubitable 
notification that the téléphone wire took the light current froni the 
latter wires when resting thereon. Indeed, his main effort was to 
draw the former tant, so as to lift it from the latter. The circum- 
stances seem to indicate that, while pulling on the marline as he 
walked backward to the pôle, to which he might attach the marline 
and hold the téléphone wire free of the light wire, his person in 
some way came in contact with the latter before it was clear of the 
light wire, and when it was taking the light current from the light 
wires, and was shocked to death. 

As was said in Téléphone Co. v. Detharding, supra, he was seek- 
ing to remedy the very trouble which killed him. The présent case 
is even stronger for the défendants than that just cited. There he 
could not see the disarrangement of the wires which carried death. 
Hère he knew that, if the thing happened which did happen, his life 
would be in jeopardy. He was advised that he could hâve a man 
to help him, if he desired. Whether or not some other manner of 
stringing the two sets of wires would hâve been generally safer or 
more usual is not established from the évidence. Even had it been, 
it would not hâve been of moment hère, because the danger was not 
only apparent, but clearly demonstrate^, to décèdent. The évidence 
entirely fails to disclose any négligence on the part of the défend- 
ants, or either of them. Nor does it show négligence on the part 
of piaintiflf's décèdent. So far as can be gathered from the évidence, 
the death resulted from one of those accidents for which no one 
was responsible. Whatever the cause, it was, so far as disclosed 
in this record, one assumed by the décèdent, for which his admin- 
istrator may not recover. The motion to take the cause from the 
jury should hâve been granted. 

The judgment of the Circuit Court is therefore reversed, and 
the cause remanded for a new trial. 
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HARDING V. CORN PRODUCTS MFG. CO. 

(Circuit Court of Appeals, Seventla Circuit. May 16, 1912.) 

No. 1,842. 

Courts (§ 405*) — Cihcuit Court op Appeals — Appeai, — Ordees Appeaiable. 

An appeal does not lie to tlie Circuit Court of Appeals from an order 
denying complainant's motion to remand a cause to the Circïiit Court, 
awàrding costs incurred on tlie motion against him, to be taxed, and di- 
recting exécution to issue tUerefor. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. §§ 1097-1103 ; Dec. 
Dig. § 405.*] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Action by George F. Harding against the Corn Products Manu- 
facturing Company. From an order denying plaintifï's motion to 
remand a cause to the state court, awàrding costs against him, and 
directing that exécution issue therefor, he appeals. Dismissed. 

See, also, 168 Fed. 658, 94 C. C. A. 144. 

The appellant, Harding, Is complainant in an equity suit against the ap- 
pellee, pending in the court below, on removal from a state court, and this 
appeal is from an order or decree therein denying the appellant's motion to 
remand the cause to the state court, and awàrding against the appellant 
costs incurred upon such motion by the appellee, to be taxed, "and that exé- 
cution issue therefor." Thé appellee moves for disinissal of the appeal, "on 
the ground that the order appealed from is not au appealable order." See 
Kx parte Harding. petltioner. 219 U. S. SQ3. 366. 31 SuB. Ct. 324. 55 L. Ed. 
252, 37 L. R. A. (N. S.) 392, for récital of the proceedings involved hereln. 

William J. Ammen (George F. Harding, of counsel), for appel- 
lant. 

Levy Mayer, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge. The appellant's contention that this 
appeal from an interlocutory order in equity is entertainable rests 
alone on the provision thereof awàrding costs to the appellee de- 
fendant, to be enforced by exécution. It is both unquestionable 
and undisputed that no appeal is authorized from its déniai of the 
motion to remand the cause, as proceedings thereupon are not re- 
viewable pending final disposition of the issues. Thus, without other 
appealable subject-matter, the question is distinctly presented 
whether an appeal lies from such award of costs between the par- 
ties to this suit in equity. 

The Suprême Court, commencing with Canter v. American In- 
surance Co., 3 Pet. 307, 316 (7 E. Ed. 688), has invariably pro- 
nounced the rule to be that "no appeal lies from, a mère decree re- 
specting costs" against a party in suit, in equity or admiralty. See 
3 Notes U. S. Rep. 70; Gunckel on Costs in Fédéral Courts, c. 35, 
§ 80. In City Bank of Et. Worth v. Hunter, 152 U. S. 512, 516, 
14 Sup. Ct. 675, 676 (38 L. Ed. 534), the appeal involved allowances 

*For otUer cases see same topio & § numbbk lu Dec, & Am, Digs. 1907 to date, & Rep'r Indexes 
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of înterest amounting to about $4,000, alleged to be unauthorized 
under a mandate of the Suprême Court, together with an award 
of costs; and the opinion states the rule that "no appeal lies from 
a mère decree for costs," and that "the appeal in respect to costs 
must also be dismissed," as the appeal "in respect to interest must 
be dismissed for want of jurisdiction." So, in the récent case of 
Wingert v. First National Bank of Hagerstown, 223 U. S. 670, 32 
Sup. Ct. 391, 56 L. Ed. 605 (decided March U, 1912), the appeal 
was from a decree dismissing a bill filed to enjoin the puUing down 
of a bank building and érection of a new building in its place. It 
appearing that "pending the litigation the new structure has been 
built," and that "the only ground for further prosecution of the case 
is costs," the ruling was that the appeal must be dismissed, citing 
Union Paper Bag Machine Co. v. Nixon, 105 U. S. 766, 26 L. Ed. 
959. In Trustées v. Greenough, 105 U. S. 527, 26 L. Ed. 1157, the 
gênerai rule as above stated is recognized and defined, as applicable 
to "costs as between- party and party, confined to the taxed costs 
allowed by the fee bill," but held inapplicable to costs and expenses 
directed to be paid out of a fund in court, and not by parties to 
the suit, where "the inquiry was a collatéral one, having a distinct 
and independent character, and received a final décision." 

The doctrine of thèse décisions, therefore, must be accepted as 
settled, that awards of costs in equity between the parties, within 
the allowances of the fee bill, which "are not matters positively Hm- 
ited by law, but are allowed in the exercise of a sound discrétion of 
the court" (Canter v. American Insurance Co., supra), are not ap- 
pealable subject-matters within the purpose of the appellate juris- 
diction of the Suprême Court; and the instant appeal therefrom 
cannot be entertained, if such doctrine is alike applicable to the ap- 
pellate jurisdiction conferred upon this court. Whatever may be 
the view under which thèse rulings were adopted, we are impressed 
with no distinction between the respective jurisdictions which would 
authorize rejection of such rule as inapplicable to like appeals be- 
fore this court; and we are of opinion that this incidental allowance 
of costs, in the interlocutory order not otherwise appealable, présents 
no appealable subject-matter. Wright v. Gorman-Wright Co., 152 
Fed. 408, 81 C. C. A. 534; Poster v. Elk Fork Oil & Cas Co., 99 
Fed. 617, 40 C. C. A. 21 ; Gamewell Fire Alarm Telegraph Co. v. 
Municipal Signal Co., 77 Fed. 490, 23 C. C. A. 250. See Western 
Coal & Mining Co. v. Petty, 132 Fed. 603, 65 C. C. A. 667, wherein 
uniform application of the rule in equity cases as above defined is 
well recognized (under authorities cited), but held to be inapplicable 
to the déniai of costs "as a matter of positive right" in favor of a 
prevailing party in a suit at law. 

The appellant contends, however, that the rule referred to is with- 
out force in the Circuit Court of Appeals, and that sanction for de- 
parture therefrom appears in authorities cited from several circuits, 
namely: The City of Augusta, 80 Fed. 297, 25 C. C. A. 430; In re 
Michigan Central R. Co., 124 Fed. 727, 59 C. C. A. 643 ; Mcintosh 
V. Ward, 159 Fed. 66, 86 C. C. A. 256. Each of thèse cases is plainly 
distinguishable from the case at bar in the question involved, and 
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we believe that neither of their rulings tends to uphold this appeal. 
In The City of Augusta, the appeal was from a decree in admiralty 
in a GoUisiôn case, involving review and décision upon the merits. 
The opinion, after ruling upon the merits, states that error is fur- 
ther assigned for an item of costs, alleged to be unauthorized, and 
proceeds to the considération of such allowance. Citing the au- 
thorities stating the gênerai rule to be "that there is no appeal on 
a mère matter of costs," it further refers to another line wherein 
cost allowances are reviewed, where the appeal involves the merits 
as well, and adopts as the rule applicable to the case that such re- 
view is authorized "when the force of a statute or some positive 
rule of law is involved, although it concerns only costs." As no 
analogous question arises under the présent appeal, the exception 
there stated is not involved herein. 

The case in the Sixth Circuit, In re Michigan Cent. R. Co., supra, 
involved alone the appealability of the final order of the Circuit 
Court, under a foreclosure decree, which fequired payment to the 
clerk of the court (as fées claimed by him under subintervention in 
the proceedings) of a commission for alleged services in "receiving, 
keeping, and paying out" moneys arising from the foreclosure sale, 
predicated on section 828, R. S. U. S. (U. S. Comp. St. 1901, p. 635). 
As appeal therefrom was denied by the Circuit Court, an application 
for a writ of mandamus to compel its allowance was granted by 
the Circuit Court of Appeals. The opinion présents an instructive 
review of the authorities in référence to appeals from decrees for 
costs, marks the distinction of the allowance complained of from 
other allowances of costs in equity and admiralty, as between the 
parties, wherefrom appeals will not lie under the gênerai doctrine 
as stated, and upholds the right of appeal from such allowance in 
favor of the clerk, as not within the riile applicable to discretionary 
costs between the parties. In support of the ruling that an appeal 
lies, under the distinction referred to, the opinion points out that it 
may rest (a) either on the doctrine of Trustées v. Greenough, 105 
U. S. 527, 26 L. Ed. 1157, and other cases cited as to allowances to 
officers of the court, or (b) as involving "the construction and ap- 
plication of a positive statute" for the allowance. 

So, in McIntosh v. Ward, supra, decided by this court, error was 
assigned for extraordinary allowances, designated as "costs of ad- 
ministration" and "costs of litigation," not within the fee bill act, 
charged in the decree as taxable costs required to be paid by "one 
party (and the sureties on his cost bond)," and review thereof was 
entertained, overruling an objection that such allowances, as mat- 
ter of costs, were not appealable. As stated in the opinion, the as- 
sertion as costs "quite evidently begs the question" — the allowances 
challenged not being within the fee bill, and therefore not "costs 
as between party and party," in the sensé of the rule referred to (as 
defined in Trustées v. Greenough, supra) — and merely naming and 
charging them as costs cannot bar appeal therefrom. Clearly, nei- 
ther of thèse cases sanctions departure from the rule applicable to 
the présent cost decree. 
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We are of opinion, therefore, that the order appealed from pré- 
sents no reviewable subject-matter; that neither the déniai of mo- 
tion to remand the cause — wherein error is assigned in varions 
forms — nor the incidental award of costs thereupon furnishes stand- 
ing for the appeal, which must be dismissed accordingly. 

It is so ordered. 



FOWLER STATE BANK, OF FOWLER. KAX.. v. WIIITB. 
RIDENOUR-BAKER GROCERY CO. v. 8AME. 
(Circuit Court of Appeals, Eiglith Circuit. July 22, 1012.) 
Nos. 3,763, 3,764. 

1. BANKBUPTCY (§ 160*)— VOIDABLB PREFERENCE — REAvSONAIILE CaUSE TO BB- 

LiEVB Iksolve:^cy. 

A bank, wliicli held a demand note of a retail grocer. who was in fact 
Insolyent, demanded payment, and a few days later tooli a new note, 
secured by a eliattel mortgage on the debtor's stock. Seven days after- 
ward it made a contract with anotlier merchant to take enough goods 
from tbe stock to satisfy its claini, and this was done, with the debtor's 
consent. Thé price paid was 80 per cent, of the invoice priée of the 
goods, which sum the bank received. It had also within a few days pro- 
tested small checks drawn on it by the debtor, and returned drafts sent 
to it for collection as uncollectible. On the day after the goods were 
taken, an involuntary pétition was filed agaiiist the debtor, and he was 
ad.1udicated a bankrupt. Held, that the liank had reasonable cause to 
beiieve that the bankrupt was Insolvent wheii It received tlie payment, 
and that the sum was recoverable by his tr\istee as a préférence. 

[Ed. Note. — For other cases, see Bankruiitcy, Cent. Dig. §| 250-258; 
Dec. Dig. § 166.*] 

2. BANKEUPTcy (§ 166*) — Voidable Préférence — Reasonable Cause to Be- 

LIEVE InSOLVENCY. 

A creditor of an insolvent merchant, which took a chattel mortgage on 
his stock three days before his bankruptcy. and two âsiys later took pos- 
session and so!d and removed goods sufficient to pay its daim, had rea- 
sonable cause to beiieve that the debtor was insolvent. and the amount 
it received vras recoverable by his trustée as a préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166.*] 

Appeals from the District Court of the United States for the Dis- 
trict of Kansas. 

Suits in equity by Warren White, trustée in bankruptcy of C. E. 
Lockwood, against the Fovvler State Bank, of Fowler, Kan., and 
against the Ridenour-Baker Grocery Company. Decrees for com- 
plainant, and défendants appeal. Affirmed. 

Alexander New, Edwin A. Krauthofï, E. J. Geittman, Harry J. 
Bone and Chas. S. Briggs, for appellants. 

W. G. Fairchild and H. S. Lewis, for appellee. 

Before SANBORN and HOOK, Circuit Judges, and WILLARD, 
District Judge. 

•For otber cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WILLARD, District Judge. Thèse appeals are prosecuted from 
judgments rendered in the District Court of the United States for 
the District of Kansas, in favor of Warren White, trustée in bank- 
ruptcy of Ci E. Lockwood, and against the Ridenour-Baker Grocery 
Company for $389.93, and against the Fowler State Bank, of Fowler, 
Kan., in favor of the same plaintiff, for $927,83. The judgments are 
predicated upon a iinding by the trial court that the appellants above 
named received a préférence under section 60, cls. "a," "h," of the 
Bankruptcy Act, to the extent of the respective amounts above named. 
The issues in both cases being practically the same, the suits were, 
upon stipulation of the parties, consolidated for trial, and, likevv'ise by 
stipulation of parties, consolidated on appeal. 

In the month of April, 1909, C. E. Lockwood opened a grocery 
store in the city of Fowler, Kan., and continued to conduct said store 
until an involuntary pétition in bankruptcy was filed against him on 
the 14th day of January, 1910. He opened an account with the Fow- 
ler State Bank about the time he began to do business, making a de- 
posit in the bank which was subject to his check. During the latter 
part of November, 1909, L,ockwood borrowed from the Fowler State 
Bank, on his demand note, $874.46. On January 1, 1910, the bank 
made demand on Lockwood that the note be paid, or at least be re- 
duced. Apparently Lockwood was unable to take up the note, so on 
January 6, 1910, he gave the bank a new note for $1,045, which was to 
cover the old note of November 24, 1909, for $874.46, and an over- 
draft of $170.54, making a total of $1,045. This note for $1,045, 
dated January 6, 1910, was secured by chattel mortgage on Lock- 
wood's stock of goods. 

A few days after F. D. Morrison, cashier of the Fowler State 
Bank, requested that Lockwood make some arrangement to take care 
of the account, and said that they would hâve to foreclose their mort- 
gage unless some of the goods could be sold to a merchant in town. 
A little later Morrison made a contract with Linn Frazier, who was 
in the grocery business, by which Frazier agreed to take from Lock- 
wood's stock enough goods lo satisfy the bank's claim; Frazier pay- 
ing for the goods 80 per cent, of their cost price. Lockwood was no- 
tified of this arrangement and assented to it. About the 13th day of 
January, one day before the pétition in bankruptcy was filed, Frazier 
took from Lockwood's stock goods which were invoiced at $1,197, and 
on January ISth he paid 80 per cent, of this, as follows: $957.60 to 
the Fowler State Bank, and $29.60 to Lockwood. The bank's debt 
having thus been paid in fuU, it thereupon surrendered to Lockwood 
his note and mortgage. 

[1] The claims of the bank are: (1) That there was no évidence 
of insolvency at the time the alleged préférence was given ; and (2) 
that the bank did not hâve reasonable cause to believe that Lockwood 
was insolvent. 

Lockwood testified that his assets at ail times in January were about 
$4,000, and his liabilities about $6,000. An analysis of ail the testi- 
mony in the case sufficiently shows that his testimony was substan- 
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tially accurate. It would serve no useful purpose to relate such évi- 
dence. 

Upon the other question, as to the bank's knowledge of Lockwood's 
condition, it appears tliat Morrison, the cashier. when he went to 
Frazier to get him to take the property, told Frazier that Lockwood 
was in hard circumstances. A check of Lockwood, drawn on the 
Fowler State Bank for $25 on December 29, 1909, in favor of the 
Standard Oil Company was protested by Morrison himself as notary 
public on January 5, 1910. On the same day he protested another 
check of Lockwood for $11.77, drawn in favor of the Loose-Wiles 
Biscuit Company. That company afterwards, on January llth, made 
a draft to the order of the Fowler State Bank on Lockwood for the 
amount of the check. This was returned uncollected, with the fol- 
lowing notation thereon: "No show to collect. F. D. M." Other 
checks and drafts were returned by the bank about that time. In ad- 
dition to ail this, the transaction was very unusual, and was sufficient 
to put Morrison upon inquiry as to the financial condition of Lock- 
wood. 

[2] So far as the question of insolvency is concerned, the case of 
the Ridenour-Baker Grocery Company is the same as that of the 
P'owler State Bank. Hudson, the agent of this company, was at Fow- 
ler on January 11, 1910. He then took a chattel mortgage on ail of 
Lockwood's stock. He knew at that time of the prior mortgage to 
the Fowler Bank. He returned to Fowler on January 13th, and on 
Thursday 14th took possession of the store and sold goods therefrom 
Thursday afternoon, Friday, and Saturday forenoon. In addition to 
selling goods over the counter, he loaded two wagons out of the stock 
and sent thèse out of town by night.* At that time only $100 of the 
company's claim was due. On January 12, 1910, a letter was sent from 
Fovider to the Grocery Company at Kansas City, notifying it that 
Lockwood's written consent to bankruptcy had been secured. The 
facts above recited are sufficient to show that the Grocery Company 
had reasonable cause to believe that Lockwood was insolvent. 

Sorrte claim is made in the brief to the efïect that the judgment 
against the company for $389.93 is erroneous, because there is no 
évidence of the amount of goods which Hudson took away, nor of 
the amount of money which he received while he was selling in the 
store. The testimony upon this point, however, is ample to justify the 
finding of the court below to the efïect that the Grocery Company had 
received enough to pay its claim ia full, and the judgment against it 
was for the amount of the claim.. 

The decree of the court below in each case is affirmed, with costs. 
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HBCOX V. TELLER COUNTY et al. 

In re ECONOMIC GOLD EXTRACTION CO. 

(Circuit Court of Appeals, Eighth Circuit. August 3, 1912.) 

No. 3,475. 

Bankrtjptct (§ 340*)— Claims — Pbiokitie8 — Taxes — "Due and Owinq.* 

Within the meanlng of Bankr. Act July 1, 1898, c. .541, f 64a, 30 Stat. 
563 (U. S. Comp. St. 1901, p. 3447), which provides that a trustée shall 
pay "ail taxes legally due and owlng by the bankrupt to the United 
States, State, county, district or municlpallty In advance Of the payment 
of dividende to credltors," taxes on property of a bankrupt are "due 
and owing" by the bankrupt, although, as in Colorado, an action cannot 
be malntained for their collection, but resort must be had to the property. 
Nor does the fact that the property has been struck ofE to the county for 
the taxes for want of bldders, as provided by Rev. St. Colo. 1908, § 5713, 
or that it was surrendered by the trustée to a mortgagee, deprlve the 
county of the rlght to thelr preferred payment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. | 535; Dec. 
Dlg. § 346.» 

For other définitions, see Words and Phrases, vol. 3, pp. 2213-2220; 
Toi. 8, p. 7643.] 

Appeal from the District Court of the United States for the District 
of Colorado. 

In the matter of the Economie Gold Extraction Company, bank- 
rupt. From an order requiring him to pay taxes to Teller County, 
Colo., Roy C. Hecox, trustée, appeals. Affirmed. 

Ernest Morris (William W. Grant, Jr., on the brief), for appellant. 
Tully Scott (Thomas, Bryanl, Nye & Malburn, on the brief), for 
appellees.; * 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

SMITH, Circuit Judge. March 18. 1907, the Economie Gold Ex- 
traction Company was adjudged an involuntary bankrupt by the Dis- 
trict Court of the United States for the District of Colorado, and on 
April 26, 1907> Harry Hendrie, treasurer of Teller county, Colo., 
made application for an order to pay the sum of $3,207.43, being taxes 
alleged due from the bankrupt before the adjudication of bankruptcy.- 
The trustée made objection to the order, first, because the property 
upon which they were levied had been offered for sale and struck off 
to Teller county, and it still held the certificate of purchase therefor; 
second, because the trustée had uiider an order of the District Court 
released the real estate upon which the taxes were levied to the liolder 
of an incumbrance thereon and the taxes followed the land. The 
référée allowed the claim and his action was confirmed by the District 
Court, and the trustée appeals. 

The case involves a considération of section 64a of the bankruptcy 
law: 

"The court shall order the trustée to pay ail taxes legally due and owing 
by the bankrupt to the United States, state, county, district or œunicipallty 
in advance of the payment of dividends to credltors." 

*For otiier cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Taxes are not debts in the ordinary sensé of that word. Lane 
County V. Oregon, 7 Wall. 71. 19 L. Ed. 101. They are imposts levied 
for the support of government, or for some spécial purpose authorized 
by it. Meriwether v. Garrett, 102 U. S. 472, 26 L. Ed. 197; New 
Jersey v. Andersen, 203 U. S. 483, 27 Sup. Ct. 137, 51 L. Ed. 284. It 
is the duty of every person subject to taxes in Colorado to attend at 
the county treasurer's office and pay his taxes. Section 5675, R. S. 
Colo. 1908. 

"If there shall be no bid for any tract offered the treasiirer shall pass it 
over for the tlme and shall reolïer it at the beginuing of the sale next day 
until ail the tracts are sold or until the treasurer shall liecome satisfled that 
no more sales can be effected when it shall become his duty to strike off 
to the county the lands and town lots remaining unsold for the amount of 
such taxes, interest and costs thereon." Section 5T13, R. S. Colo. 1908. 

By section 5726, R. S. Colo. 1908, the county treasurer is authorized 
to sell, assign, and deliver the certificate to any person upon payment 
to the treasurer of the amount for which the property was bid in by 
the county, with interest and penalties accrued thereon and $1 for 
making the assignment. But the law does not contemplate any deed 
to the county. 

In Montezuma Valley Co. v. Bell, 20 Colo. 175, 36 Pac. 1102, it 
was held that the remédies prescribed by the statute for the collection 
of taxes are exclusive, and a suit cannot be maintained to recover 
them. In Mitchell v. Mennequa Town Co., 41 Colo. 367, 92 Pac. 678, 
it was held that the rule of caveat emptor applies to a tax sale, and 
if it be void no action will lie against the county. That was the sole 
question in that case, but the court reviews the prior authorities, and 
refers at length to the case of Montezuma Valley Co. v. Bell. 

It does not foUow that taxes are not due and owing from the citizen 
because they are not debts upon the one hand, or because the state has 
prescribed some method exclusive in, its character for their collection. 

"It is, however, the individual and not his property which pays the tax, 
although the property is resorted to for the purpose of ascertaining the 
anaount of the tax and for the purpose of euforcing its payment where the 
owner makes default." 37 Cyc. 710. 

It will be conceded that when the property is thus resorted to, and 
the property is sold to a third person, the public hâve been paid, and 
they hâve no right to ask payment again, and the person who has bid 
the property in is not the United States, state, county, district, or mu- 
nicipality, and there is no provision for payment to him, and he is not 
entitled to préférence upon the ground of subrogation, or for any 
other reason. The question is not whether the county could sue the 
F>onomic Gold Extraction Company before or after sale. 

This case arises under the bankruptcy law,' which provides that 
taxes shall be ordered paid, if legally due and owing by the bankrupt, 
and the right, if any, arises under the fédéral statute. 

Some States hold that taxes are debts, and thèse and perhaps others 
hold that a suit will lie for their collection against the owner; while 
others, like Colorado, hold the statutory means for their collection is 
exclusive of a suit. If upon this question turned the right to the 
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order prescribed in section 64a of the bankruptcy law, then no taxes 
could bè collected at ail of a trustée in Colorado and similar states, 
while they could ail be collected in such states as permit of a suit 
against the taxpayer. The truth is that the question of the right to 
sue has nothing whatever to do with the question of whether the taxes 
are legally due and owing. In Colorado, as a suit will not lie for taxes 
before sale, of course, none will lie after sale: but there is no case 
in Colorado holding there is anything in a tax sale, either to third 
parties or the county, which would change, much less abolish, the li- 
ability for the taxes. If the sale is to a third person, there is a change 
in the party entitled to the taxes. It has been held that a sale to the 
public does not change the liability, where the taxpayer is personally 
liable. In re Stalker (D. C.) 123 Fed. 961; In re Elsner, 86 App. 
Div. 207, 83 N. Y. Supp. 670. In the Circuit Court of Appeals of 
the Fifth Circuit, it was held in City of Waco v. Bryan, 127 Fed. 79, 
62 C. C. A. 79, that the taxes must be paid from bankrupt estâtes, 
although they are a lien upon real estate which did not corne into 
the hands of the trustée; and the Circuit Court of Appeals of the 
Sixth Circuit in Chattanooga v. Hili, 139 Fed., 600, 71 C. C. A. 584, 3 
Ann. Cas. 237, held that taxes must be ordered paid independently of 
whether they were secured by lien or not. In that case, as in this, 
the most of the property taxed was mortgaged so heavily that it had 
been relinquished by the trustée to the mortgagee. The court said : 

"The bankrupt mlght hâve paid ail taxes imuiediately prlor to the flling of 
a pétition by or against him. Thiis would not hâve been a préférence. The 
law means that the trustée shall do what the bankrupt might hâve done, and 
what good citizenshlp required hlm to do." 

In Re Tilden (D. C.) 91 Fed. 500, it was held the trustée must pay 
taxes upon the homestead, which was exempt and never passed to 
the trustée. 

Under the statutes of Colorado the county was not a volunteer; 
but, as soon as the treasurer became satisfîed that no one would bid on 
this property, he was required to, and did, strike it ofï to Teller 
county. The only eiïect of this provision was to enable the county to 
sell the certificate if it could fincl a purchaser. It in no wise paid the 
taxes. They were still due by the same party and to the same party, 
and that party was one of those entitled to préférence under the 
bankrupt law; nor could the trustée, by relinquishing the property to 
the mortgagee, with or without consent of court, in a proceeding to 
which the county was not a party, destroy the county's right to prefer- 
ential payment. 

The decree of the District Court was correct, and is affirmed. 
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ATCHISON, T. & S. F. IIY. CO. v. UKITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. April 23, 1912.) 

-N'o. 1,800. 

1.. Eailroads (§ 2.54*) — Safety Appi.iasce Act — IjOW Dbawbaes. 

Under Safety Appliance Act March 2, 189:'., c. 196, § 5, 27 Stat. 531 
(U. S. Conip. St. 1901, p. 3175), providing ttiat no cars, either loaded or 
unloaded, shall be used in Interstate traffie which do not comply witt 
the standard provlded for, it was no défense, to an action to enforce a 
penalty for tlie use of a car in Interstate commerce wlth a drawbar less 
than the standard helght above tbe rails, tbat the loweriiig of tbe bar 
was caused, not froni any defect therelu, or in its attasunient to tbe 
fraine of the car, but from the breaklng of a klng pin, whereby the frame 
to which the drawbar was secured was lowered. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 764-772; Dec. 
Dig. § 254.*] 

H. Raileoads (§ 229*) — Inteestate Commerce — Régulation — Safety Appli- 
ance Act — "Train." 

Safety Appliance Act March 2, 1893, c. 196, § 1, 27 Stat. 531 (U. S. 
Comp. St. 1901, p. 3174), provides that, after .Tanuary 1, IfeOS, it should 
be unlawful for any Interstate carrier, by rail, to use any locomotive en- 
gine in moving Interstate trafflc not equipped vvith a power driving wheel 
brake and appliances for operating the train brake System, or to run any 
train in such tralfic, after that date, that had not a sufîicient nuniber of 
cars in it so equipped with power or train brakes that the engineer of 
the locomotive drawing such train could control its spoed without requir- 
Ing the brakeman to use the common hand brake for that pnrpose; and 
Act March 2, 1903, c. 976, § 2, 32 Stat. 943 (U. S. Comp. St. Supg. 1909, 
p. 1315), reç[uired that 50 per cent, of the cars should be etiuippéd with 
air brakes. Held, that such section was not limited to road trains, but 
applied to Interstate trains, destined to a partieular railroad yard, which, 
before reaching their destination, were operated by a switching crew. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
§ 229.* 

For other définitions, see Words and Phrases, vol. S, pp. 7056, 7057. 

Duty of railroad companies to turnish safe appliances, see note to 
Felton V. Bullard, 37 C. C. A. 8.J 

In Error to the District Court of the United States for the East- 
orn Division of the Northern District of IlHnois. 

Action by the United States of America against the Atchison, To- 
peka & Santa Fé Railway Company. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

Robert Dunlap, Lee F. English, and James L. Coleman, for plain- 
tiff in error. 

James H. Wilkerson, U. S. Atty., Harry A. Parkin, Asst. U. S. 
Atty., and PhiHp J. Doherty, Sp. Asst. U. S. Atty. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Penalties were assessed against plaintifî 
in error for violations of the Safety Appliance Act. Points respect- 
ing constitutionality hâve been abandoned. Two matters concerning 
the application of the statute are pressed as grounds for reversai. 

[1] In a train used in interstate traffie plaintiff in error had a car 

*7ov otlisT cases see same topio & § numbep. in Dec. £ Am.Digs. 1907 to date, & Rep'r Indexes 
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whose drawbar was less than the standard height above the rails. 
This condition was observed by the government inspecter 15 minutes 
before the train left the yard. Violation of the statute is questioned 
on the ground that the condition resulted, not from any defect in the 
drawbar itself, or in its attachment to the frame of the car, but from 
the breaking of a king pin, whereby the frame to which the drawbar 
remained securely attachée! was lowered. But the statute (section 
5) provides that "no cars, either loaded or unloaded, shall be used 
in Interstate traffic which do not comply with the standard above 
provided for." So it is immaterial whether the lowering was caused 
by the sagging of the drawbar from the frame or the sagging of the 
entire frame; and the resulting condition of noncompliance with the 
standard height would be as observable in the one case as in the 
other. 

[2] Less than the required number of cars in the train had air 
brakes under the control of the engineer. Corwith is an outer Chi- 
cago yard, where incoming trains used in interstate traffic are stopped 
and the cars are distributed upon various tracks. Cars that are des- 
tined to plaintiff in error's inner yard at Eighteenth street are as- 
sembled at Corwith into a train and moved about eight miles to 
Eighteenth street over switch tracks, leads, and main tracks of plain- 
tiff in error, across a drawbridge and three railroads, at the rate of 
six to eight miles per hour. Beyond Corwith the trains are under 
the jurisdiction of the train dispatcher; between Corwith and the 
Eighteenth Street yard, of the yardmaster. At Corwith the regular 
"road" crews give up the trains, and from there to Eighteenth street 
trains are handled by "switching" crews. From Corwith to Eight- 
eenth street the railroad is wholly within Cook county, 111. 

Section 1 of the act of March 2, 1893, provides: 

"That from and after the flrst flay of January, 1898, It shall be tinlawful 
for any common carrier engaged In interstate commerce by railroad to use 
on its Une any locomotive englne In moving interstate traffic not equipped 
with a power drivlng wheel brake and appliances for operatiug the train 
brake System or to run any train in such traffic after said date that has not 
a sufticient number of cars In it so equipped with power or train brakes, that 
the engineer on the locomotive drawlng such train can control its sixeed wlth- 
out requiring brakemen to use the common hand brake for that purpose." 

Section 2 of the amendment of March 2, 1903, required that 50 
per cent, of the cars should be equipped with air brakes and placed 
under the control of the engineer ; and authorized the Interstate Com^ 
merce Commission by order to increase the percentage. On the oc- 
casion complained of the required percentage was 75. 

From the use of the words "run," "speed," and "brakemen" in the 
original act plaintiff in error argues that this provision for the en- 
gineer's control of the train by means of air brakes applies only to 
"road" trains. But, in our opinion, Congress, in requiring a train 
to be "so equipped with power or train brakes that the engineer on 
the locomotive drawing such train can control its speed without re- 
quiring brakemen to use the common hand brake for that purpose," 
employed the word "brakemen" generically as including any and ail 
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men, whether specifically known as "conductors" or "brakemen" or 
"yard foremen" or "switchmen," whose duties in connection with the 
train would oblige them to use the common hand brakes in the ab- 
sence of air brakes, and intended that the engineer should be able to 
"control the speed" and bring quickly to a standstill a train moving 
slowly through a congested région of drawbridges and railroad cross- 
ings, as well as a train moving rapidly on a single clear track in the 
country. Interstate cars destined to Eighteenth street did not com- 
plète their interstate journey until they reached that point; and the 
dangers to the men engaged in moving those cars and to the inter- 
state traffic itself were at least as imminent as the dangers on the 
"road." 

Thèse considérations, expressed more at large in Belt Ry. Co. v. 
United States, 168 Fed. 542, 93 C. C. A. 666, 22 L. R. A. (N. S.) 
582, and Wabash Ry. Co. v. United States, 168 Fed. 1, 93 C. C. A. 
292, require that the judgment be affirmed. 



McKIBBON, DRISCOLL & DOESEY et al. r. HASKELti 

In re HASKELL. 

(Circuit Court ot Appeals, Eighth Circuit. September 2, 1912.) 

Ko. 3,709. 

(Syllabm T>y the Court.) 

Bankkuptct (S 40'J') — Gbounds oï Kefusal to DiscnABGE — Failttbe to 
Keep Books of Account. 

Every one Is presumed, In the absence of countervalling proof, to In- 
tend the natural and inévitable conséquences of his acts. 

Where a merchant, who had conducted hls business In a small town 
for many years, where he had Uept books of account of some kind, moved 
wIth a stock of merchandise, worth about $2,000 and a debt of about the 
eame amount, to a clty, kept no books of account after bis removal, but 
within four months bought more than $8,000 worth of new merchandise, 
sold more than $1,300 worth thereof In bulk at 25 per cent, less than 
cost, and more than $46i! worth thereof In bulk at 10 per cent, less than 
cost, and paid with the proceeds thereof relatives and friends, from 
whom he had borrowed more than $1,700, and went into baukruptcy with 
a stock scheduled at $2,415.13 and debts to the amount of more than 
$8,000; ft-eW, the légal presumptlon that the bankrupt intended, by failing 
to keep books, the natural ettect thereof, the concealment ot his flnancial 
condition, was so strongly supported by thèse facts as to overcome the 
persuasive presumptlon of the contrary tinding of the chancellor below, 
and his discharge must be denled. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 739, 752- 
757 ; Dec. Dig. i 409.»] 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 

In the matter of the bankruptcy of Samuel Haskell. From an or- 
der granting a discharge to the bankrupt, McKibbon, Driscoll & 
Dorsey and others appeal. Reversed and remanded. 

*l'or otber caset see same topic & { ddmbsb in Dec. & Am. Dlgs. 1907 ta date, & Bep'r Indexes 
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Charles F*. Maxwell (N. T. Guernsey, on the brief), for appellants. 
Jerry B. Sullivan (Sullivan & Sullivan, on the brief), for appellee. 

Before SANBORN, HOOK, and At)AMS, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal of creditors from 
an order granting a discharge to the bankrupt, Samuel Haskell. 
There are several spécifications of error, but in our view of the case 
it will be necessary to consider but one, and that is that the court 
below found from the record that the bankrupt did not, with intent 
to conceal his financial condition, fail to keep books of account or 
records from which his financial condition might be ascertained. 
Haskell was a merchant engaged in retail trade in shoes, clothing, 
and gents' fUmishing goods from 1895 until about December 14, 
1906, when he was adjudged a bankrupt. He embarked in his busi- 
ness in Woodward, a small town in the state of lowa, about 1895, 
with a capital of $400, with which he purchased a stock of goods of 
the value of about $600, and he continued in business in that town 
until August, 1906, when he moved to Des Moines, lowa. In Janu- 
ary, 1905, he took an inventory of his stock, and found that he had 
merchandise worth about $5,000 and that he owed his bank $2,000 
to $3,000. He never took an inventory thereafter. When he moved 
to Des Moines he paid the bank, but owed for merchandise about 
$1,200, and to relatives and friends, from whom he had borrowed 
money, about $1,796, in ail about $3,000, and he had a stock of mer- 
chandise worth from $1,300 to $3,000, and some book accounts and 
fixtures. In the four months between his removal to Des Moines 
in August, 1906, and his adjudication in bankruptcy in December of 
that year, he purchased new goods of the value of $8,192.39, $3,000 
of the purchase price of which was not due when he was adjudged 
a bankrupt. During thèse four months he sold in bulk out of this 
merchandise, at a discount of 25 per cent, from the cost price there- 
of, a lot selected by the purchaser, for which the bankrupt received 
$979.90, and a second lot at a discount of 10 per cent, from the cost 
price, from which he received $421, he paid ail the friends and rela- 
tives from whom he had boi^rowed money with the proceeds of thèse 
and other sales, and went into bankruptcy with a stock of merchan- 
dise which he scheduled at $2,415.43 and debts to the amount of more 
than $8,000. He kept no books of account whatever during thèse 
four months. At one time he testified that he kept none in Wood- 
ward. At another time he testified as follows ; 

"Q. At the time y ou came down hère, you owed more than you were worth? 
You brought down hère about $3,000 worth of odds and ends? A. I had 
book accounts, you know; flxtures. I thtnk I had more than I owed. Q. 
How much book account did you hâve? A. I could not tell for sure how 
much it was, for in moving they lost my book account. îou see the way it 
was, when I had everything packed and put in the car, I sold my safe there 
and had to pack everything in a llttle box in the safe, and I left it with the 
drayman to pack. I left the books In the store, and gave the key to the dray- 
man to pack this along with the other stutf in the store Monday moming. 
This was Saturday night that I sold the safe. The agent at the dépôt claims 
that he opened up the car and saw it off, but I never got the book. I was 
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Qver there lookliig for it twlee, but I never found It. There were notes in it, 
and book acconnts, and a few such tUings that belonged to me In tlie cash 
register, and book aceounts \ve had from tbe old register there, that I never 
got. Q. What kind of books dld j'ou keepV A. It was a Uind of file of bills, 
payment, and cash register, and there were cards inside of the leather, and 
the Initial and the Uttle cards 1 mentioued. Sonie had no crédit. They had 
the charge upon It, and the party's nauie, and that was torn up and put on 
the crédit, the amount, and !iow niuch the nuinber of the ticket was, and it 
was put In between that card. it was put in the flles and lost. Q. It was 
what the grocery man would call a short account System? A. Yes; and some 
small aceounts had been running on my ledger. Q. Hâve you that ledger? 
A. My new ledger I hâve, but not the old oue. That was one thing 1 had 
the safe for, was the ledger." 

Tfie ratioiial, if not the unavoidable, déduction from this testi- 
mony, is that the bankrupt had and kept a ledger while he was at 
Woodward; that in this ledger he entered the state of many, if not 
ail, of his aceounts, for, if he had not done so, the ledger would not 
ha,ve been so valuable to him; that one of his reasons for owning a 
safe would hâve been to préserve this ledger ; that he also had an- 
other account book, in which he kept upon cards, or upon the book 
itself, or upon botli, statements of some if not ail of his aceounts. 
Whether or not the account books and files of aceounts whieh he 
kept at Woodward correctly portrayed his financial situation may 
be questionable ; but this évidence is conclusive to the efïect that he 
kept at least two books of account, a ledger and an account book, 
before he moved to Des Moines, that he lost both of them when he 
left Woodward, that he never kept any books of account whatever 
thereafter, never entered on any account book or record any account 
or mémorandum concerning any of his purchases of any of the $8,- 
192.39 worth of new merchandise which he bought, of his sale of 
more than $1,300 worth of thèse new goods in one lot at 25 per cent, 
less than their cost, of his sale of more than $460 worth of them at 
10 per cent, less than their cost, of any of his other transactions 
whereby he disposed of more than $6,000 worth of goods in four 
months, of his payment of any of his debts to the amount of more 
than $1,700 to the relatives and friends from whom he had borrowed 
money, or of any of his other financial transactions after he went to 
Des Moines. 

The bankruntcv act, as amended in 1903 (Act Feb. 5, 1903, c. 487, 
§4, 32 Stat. 797 [U. S. Comp. Stat. Supp. 1907, § 1026]), directs the 
discharge of a bankrupt unless he has — 

"(2) with lutent to conceal his tinaneial condition, destroyed, concealed, or 
failed to keep books of account or records, from which such condition might 
be ascertained." 

The bankrupt failed to keep such books of account, or records, or 
any books of account, after he moved to Des Moines. Prior to 
that time he had kept books of account, a ledger and an account 
book. With what intent did he fail to keep books of account at Des 
Moines? That failure concealed his extraordinary purchase of new 
merchandise on crédit, concealed his sales of this merchandise in 
bulk at less than cost and the use of its proceeds to pay his relatives 
and friends, concealed his financial condition even from hiniself, for 
198 F.— 41. 
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he testified that he did not and does not know what hîs condition 
actually was. 

The act of Congress proclaims the presumption and expectation 
of the law that honest merchants will keep account bocks which will 
disclose their true financial condition. In the absence of prevailing 
évidence to the contrary, every man is presumed to intend the nat- 
ural and inévitable conséquence of his acts, and the évidence which 
lias been recited so strongly supports this légal presumption that it 
has overcome the persuasive presumption of the finding of the court 
below to the contrary, and has convinced that the bankrupt in this 
case failed to keep account books at Des Moines with intent to con- 
ceal his financial condition. In re Hanna, 168 Ked. 238, 93 C. C. A. 
452; In re Schachter (D. C.) 170 Fed. 683; In re Koelle (D. C.) 171 
Fed. 257; 2 Loveland on Bankruptcy (4th Ed.) 1317, 1320. 

The order granting the discharge niust accordingly be reversed, 
and the case must be remanded to the court below, with instructions 
to deny the application for the discharge ; and it is so ordered. 



PAPKR et al. V. STERN. 

(Circuit Court of Appeals, Eiglitli Circuit. August 19, 1912.) 

No. 3,(568. 

(Syllaliug ty the Court.) 

1. Bankruptcy (§ 159*) — Préférences — Stattjtory Provision — "Ceeditob." 

A guarantor, an indorser, an accommodation maker, or a surety, on 
tiie obligation of a banlirupt, Is a creditor within tlie meanlng of section 
COb of the Bankruptej' Act of July 1, 1898, c. 541, 30 Stat. 562 (U. S. 
Comp. St. 1901, p. 3445). 

Tlie fact tliat the guarantor or indorser did not pay or induce the pay- 
ment of the debt, but tlie paymeiit was made by the bankrupt, does not 
except the case from the opération of the rule. 

[Ed. Note. — î^or other cases, see Bankruptcy, Cent. Dig. §§ 247-281; 
Deé. Dig. § 159.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1713-1727 ; 
vol. 8, pp. 7622, 7623.] 

2. Bankruptcy (§ 176*) — Préférences — "Insolvbnt." 

À transfer by a bankrupt within four months of the filing of the péti- 
tion does not create a voidable préférence unless he is "Insolvent" ; that 
is to say, unless hi.s property at a fair valuation Is insufficient to pay his 
debts at the time of the transfer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 249; Dec. 
Dig. § 176.* 

For other detinitions, see Words and Phrases, vol. 4, pp. 3647-3655; 
vol. 8, p. 7689.] 

3. Bankruptoy (§ 166*) — Préférences — Cbeditors — IIeasonable Cause to 

Believe — Suspicion — D'eak. 

Proof of knowledge or notice of facts which give a creditor, or a per- 
Bon to be benefited by a préférence, reasonable cause to believe at the 
time of the transfer that it.is intended to give a préférence thereby, is 
Indispensable to the establishment of a voidable préférence. 

Suspicion, fear, and facts that arouse suspicion and fear in the mind 
of the creditor, or the party to be benellted, but give no reasonable 

*For other cases see same toplc & % number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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grotind for hlm to belleve that a préférence Is Intended by the transfer, 
do not make such a préférence voidable. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250-258; 
Dec. Dig. f 166.»] 

Appeal from the District Court of the United States for the 
District of North Dalcota. 

Action by Max Stern, as trustée in bankruptcy of the estate of 
Dave Naftalin, against Sam Paper and another, copartners under 
the firm name and style of Fargo Iron & Métal Company. From 
a decree (183 Fed. 228) for plaintiff, défendants appeal. Affirmed. 

Bail, Watson, Young & Lawrence, for appellants. 
Sam T. Swansen and T. C. Richmond (Ralph W. Jackman, of 
counsel), for appellee. 

Before SANBORN and HOOK, Circuit Judges, and WIL- 
LARD, District Judge. 

SANBORN, Circuit Judge. Sam Paper and Abraham Yoffey 
hâve appealed from a decree that a transfer of some of the prop- 
erty of the bankrupt, Dave Naftalin, to them on February 13, 1908, 
constituted a voidable préférence under section 60b of the Bank- 
ruptcy Act of July 1, 1898, c. 541, 30 Stat. 562 (U. S. Comp. Stat. 
1901, p. 3445), and that the trustée recover of them the value of 
this property. Naftalin was adjudged a bankrupt on March 24, 
1908. He had been engaged in the business of a retail merchant 
of clothing, gents furnishing goods, boots, and shoes at Fargo, N. 
D., for about four years. He had a stock of goods worth some- 
where from $5,000 to $10,000. In March, 1907, he gave his promis- 
sory note for $3,000, payment of which was guaranteed by the 
appellants to the First National Bank of Fargo, the note and guar- 
anty were renewed for 90-day periods, and one or two small pay- 
ments were made upon the debt until, on February 13, 1908, the 
bank held the note of Naftalin and the guaranty of the appellants 
for $2,948.35, principal and interest, dated December 16, 1907, due 
March 16, 1908. Naftalin was, and for some months had been, 
unable to pay his debts as they matured, the bank had received 
several drafts on him which it had been compelled to return un- 
paid, the appellants were engaged in business in Fargo and had 
exchanged checks with and loaned small amounts to Naftalin from 
time to time, which he had repaid. The bank had notified Nafta- 
lin that its discount committee insisted that his note should be 
paid, and the appellant Paper knew this fact. Thereupon Naftalin 
sold a portion of his stock of merchandise that cost him $4,400 to 
the appellants for $3,140, the appellants borrowed of the bank on 
their note on February 13, 1908, $2,950, and gave Naftalin their 
check for that amount in part payment for this merchandise bo- 
cause he told them he wanted this amount of money then to pay 
the bank, and Naftalin on the same day gave the bank his chec'c 

•For other cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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for $2,948.35 in payment of his note. A few days later the ap- 
pellants paid Naftalin the remàinder of the piirchase price of the 
goods they bought. 

The appellants specify three errors: That the court ruled that 
the appellants Were creditors of the bankrujjt àt the time of the 
transfer; that it found that Naftalin was insolvent at that time; 
and that it found that thé appellants had reasonable ground to 
believe that it was intended to give a préférence by the transfer. 
The first spécification présents a question of law; the second and 
third questions of fact. 

[1] In 1908, section 60b provided that if a bankrupt shall hâve 
given a préférence within four months preceding the filing of the 
pétition in bânkrùptcy, "and the person receiving it, or to be ben- 
eiîted thereby, or his agent acting therein, shall then hâve reason- 
able cause to believe that it was intended thereby to give a préfér- 
ence, it shall be voidable by the trustée." If Naftalin was insol- 
vent at the time of the transfer hère in issue so that he could not 
pay his creditors in full, it is évident that the appellants, who were 
guarantors of the payment of his note to the bank and who must 
hâve paid it if he did not, were the parties to be benefited by this 
transaction whether they were creditors or not, so that the objec- 
tion hère urged would not be fatal to the decree if the appellants 
were not creditors. The rule, however, is too well settled, and the 
reasons for it hâve been too often and too clearly stated, to war- 
rant further discussion, that a guarantor, an indorser, an accom- 
modation maker, or a surety on the obligation of a bankrupt is a 
creditor within the meaning of section 60b of the Bankruptcy Act. 
Swarts V. Siegel, 117 Fed. 13, 18, 54 C. C. A. 399, 404; Kpbusch 
v. Hand, 156 Fed. 660, 84 C. C. A. 372; Huttig Mfg. Co. v. Ed- 
wards, 160 Fed. 619, 87 C. C. A. 521 ; 1 Loveland on Bankruptcy, 
p. 989. The argument, which has been presented with much force 
and acumen, that this case should be excepted from this rule be- 
cause the guarantors did not pay, or induce the payment of the 
debt, and the bankrupt himself paid it, has been deliberately and 
thoughtfully considered; but it présents to our minds no sound 
reason for an exception to the rule, and there was, in our judg- 
ment, no error in determining the rights of the parties upon the 
theory that the appellants were creditors of the bankrupt and par- 
ties to be benefited by the transfer. Goldberg v. Harlan, 33 Ind. 
App. 465, 67N. E. 707, 710._ 

[2, 3] The second and third spécifications of error présent ques- 
tions of fact, the questions whether the évidence sustains the fînd- 
ings below that the bankrupt was insolvent, and that the appel- 
lants had reasonable cause to believe at the time the transfer was 
made that it was intended thereby to give a préférence. The rules 
of law which condition thèse issues are: A transfer does not 
create a voidable préférence unless the bankrupt is insolvent, that 
is to say, unless his property at a fair valuation is insufficient to 
pay his debts at the time of his transfer. Proof of knowledge of 
facts which give a creditor, or a person benefited by a préférence. 
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reasonable cause to believe at the time of the transfer that it is 
intended to give a préférence thereby, is indispensable to the es- 
tablishment of a voidable préférence. Suspicion, fear, and facts 
that arouse suspicion and fear in the mind of the créditer, or par- 
ty to be benefîted, but give no reasonable ground for him to be- 
lieve that a préférence is intended by the transfer, do not make 
such a préférence voidable. Powell v. Gâte City Bank, 178 Fed. 
609, 617, 102 C. C. A. 55, 63 ; Grant v. National Bank, 97 U. S. 
80, 81, 24 L. Ed. 971 ; In re Eggert (D. C.) 98 Fed. 843 ; Id., 43 
C. C. A. 1, 102 Fed. 735; In re Goodhile (D. C.) 130 Fed. 471, 
475 ; Turner v. Fisher (D. C.) 133 Fed. 594,. 595 ; Off v. Hakes, 
142 Fed. 364, 365, 73 C. C. A. 464, 465 ; In re Pfaffinger (D. C.) 
154 Fed. 523, 525. This court has applied thèse rules of law to 
this case. With them in mind the évidence in the record before 
us has been carefully examined, and it has convinced that the 
court below made no mistake in the fîndings of fact which are 
hère challenged. That évidence covers more than 190 pages ôf 
the printed record, the court below reviewed it and set forth some 
of the salient facts it proved, in a clear opinion, which has been 
published in the Fédéral Reporter, Stern v. Paper (D. C.) 183 Fed. 
228, and a second recitation and review of this évidence would be 
worse than useless labor. 

Suffice it to say that the decree below was right, and it must 
be affirmed. 



TJNITED STATES v. LA EOQUB. 
(Circuit Court of Appeals, Eighth Circuit. July 8, 1912.) 

No. 3,C98. ' 

1. Indians (§ 18*) — Lands — Death of Ikdian Before Ai-lotment. 

Where an ludiau, whose name appeared on the rolls of the Chippewas 
reslding on the White Earth réservation In Minnesota, nmde under Nel- 
son Act .Tan. 14, 1889, c. 24, 25 Stat. 642, died. not having received his 
allotment, there was no right to an allotment in bis name, and a trust 
patent issued for such an allotment on an application inade after his 
death Is vold. 

[IM. Note. — For other cases, see Indians, Cent. Dig. § 49 ; Dec. Dlg. 
§ 18.*] 

2. Indians (§ 13*) — LiANDS — Cancellation of Patent — Suit by Uniti^d 

States. 

The United States may maintain a suit for the cancellation of a trust 
patent to an Indlan allotment issued without authority of law. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 30 ; Dec. Dig. 
§ 13.*] 

3. Ikdians (§ 13*) — Suit for Cancellation of Trust Patents— Limitation. 

Act March ?,, 1891, c. 561, § 8, 26 Stat. 1099 (U. S. Couip. St. 1901, p. 
1521), which linilts the time within which the United States may bring 
suits to annul land patents to six years from the date of issuance, does 
not apply to so-called trust patents for Indian allotments, under Act 
Feb. 8, 1887, c. 119, 24 Stat. 388. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 30; Dec. Dig. 
§ 13.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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4. Indians (§ 13*) — Suit foe Cancellation of Trust Patent — Right of 

United States to Maintain. 

Act April 23, 1904, c. 1489, 33 Stat. 297, whlch authorizes the Secre- 
tary of the Interior to correct errors in or cancel Indlan trust patents 
in certain cases at any time during the trust period, does not affect the 
jurisdiction of the courts to entertain a suit by the United States to can- 
cel such a patent on any well-recognized ground. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 30; Dec. Dig. 
§ 13.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Suit in equity by the United States against Henry La Roque. De- 
cree for défendant, and complainant appeals. Reversed. 

Charles C. Houpt, U. S. Atty. 

R. J. Powell (J. T. Van Mètre, on the brief), for appellee. 

Before ADAMS and SMITH, Circuit Judges, and WILLARD, 
District Judge. 

WILLARD, District Judge. The bill in this case was filed by the 
United States to set aside an Indian trust patent issued in the name 
of Vincent La Roque. 

[ 1 ] The case was tried upon an agreed statement of facts, from 
vvhich it appears that the défendant, Henry La Roque, is the father 
of Vincent La Roque; that his mother is dead; that both father 
and mother were Chippewa Indians, residing on the, White Earth 
réservation in Minnesota; that Vincent La Roque's name appeared 
on the census made under the provisions of the act of January 14, 
1839, known as the "Nelson Act" (25 Stat. 642, c. 24) ; that an ap- 
plication for an allotment under this act was made in his name; 
that he was not then alive; that after his death an allotment was 
made in his name, and on July 21, 1902, a trust patent was issued 
in his name under the provisions of section 5 of the act of February 

5, 1887 (24 Stat. 388, c. 119), for the land allotted, which is a part 
of the White Earth réservation ; and that the défendant, the father, 
claims to own the land described in the trust patent as the sole heir 
of his son Vincent. Upon final hearing a decree was entered dis- 
missing the bill. 

There is nothing in the Nelson Act to indicate that lands should 
be allotted to Indians who died before the allotment was made. 
The act of 1887 and the act of February 28, 1891 (26 Stat. 794, c. 
383), provide for an allotment to each Indian "located" on the rés- 
ervation. The Suprême Court in Fairbanks v. United States, 223 
U. S. 215, 32 Sup. Ct. 292, 56 L. Ed. 409, affirming the judgment 
of this court in United States v. Fairbanks, 171 Fed. 337, 96 C. C. 
A. 229, held that Indians born after the Nelson Act was passed 
were entitled to its benefits. Speaking of the word "located" it said : 

"By such amendment the classification found In the act of February 8, 
1SS7, is entirely oniitted, and the language is: 'To each Indian located there- 
on one-eightli of a section of land.' The conclusion that plaintifl's in eiTor 
draw from that provision is that belng on the réservation at the instant of 

•For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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time thé act was passed Is a necessary condition. But such conclusion misses 
the meaning of the word 'located.' Of Itself it has no référence to tlme. It 
bas référence entlrely to place and is used to deslgnate upon what Indlans 
the powers given by thé act, wlien exercised, should operate — ^that Is, 'to 
each Indian located' on the réservation. The act was a part of a schéma of 
législation to hâve existence and contlnulty of action until its purpose should 
be completely fulliUed. iSee Oakes v. United States, 172 Fed. 305 [97 C. C. A. 
139]." 

When the powers given by this act "were exercised" with référ- 
ence to Vincent La Roque he was not alive. In Woodbury v. 
United States, 170 Fed. 302, 95 C. C. A. 498, it appeared that after 
the passage of the act of April 28, 1904 (33 Stat. 539, c. 1786), 
known as the "Steenerson Act," Woodbury made an appHcation for 
an allotment thereunder, but died soon after. That act declared 
that the Président was authorized to make an allotment to each In- 
dian now legally residing on the réservation. This court held that 
the heirs of Woodbury were not entitled to an allotment. It said : 

"Until the allotment was made, Woodbury's right was Personal — a mère 
fioat— givuig him no right to any spécifie property. This right, from its na- 
ture, would not descend to his heirs. They, as members of the tribe, were 
severally entitled to their allotments tn their own right. To grant them the 
right of their ancestors, in addition to their Personal rights, would give them 
an unfalr share of the tribal lands. The motive underlying such statutes 
forbids such a construction." 

Neither at the time the allotment was made nor at the time the 
trust patent was issued did Vincent La Roque or his heirs hâve any 
right to the land described therein. 

This trust patent, having been issued to a person not in being, is 
void. Moffat v. United States, 112 U. S. 24, 31, 5 Sup. Ct. 10, 14 
(28 L. Ed. 623). The court in that case said : 

"The patents, being Issued to flctltlous parties, could not transfer the title, 
and no oue could dérive any right under a conveyance in the name of the 
supposed patentées. A patent to a flctltlous person is, in légal effeet, no more 
than a déclaration that the government thereby conveys the property to no 
one." 

[2] The government can maintain the suit. Heckman v. United 
States (April 1, 1912) 224 U. S. 413, 32 Sup. Ct. 424, 56 L. Ed. 820, 
aiïirming the décision of this court in United States v. Allen, 179 
Fed. 13, 103 C. C. A. 1. 

[3] The défendant, however, relies on the statute of limitations 
contained in Act March 3, 1891, c. 561, 26 Stat. 1095 (U. S. Comp. 
St. 1901, p. 1521). The trust patent was issued on July 21, 1902. 
The bill in this case was filed on May 1, 1909. Section 8 of the act 
of March 3, 1891, is as follows : 

"Section 8. That suits by the United States to vacate and annul any pat- 
ent heretofore issued shall only be brought withln flve years from the pas- 
sage of this act, and suits to vacate and annal patents hereafter issued shall 
only be brought withln six years after the date of the issuance of such pat- 
ents." 

The act itself treated of a variety of subjects connected with the 
public lands. It repealed the timber culture and the pre-emption 
acts, amended the homestead law, and araended the law relating to 
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the sale pî désert lands. There was no référence in it to Indian 
lands, except/in section 10, which is as foUows: 

"That nothliig in tlils act shall change, ropeal, or modlfy any agreeinents 
or treaties made wlth any Iiidlau tribes for the disposai of their lands, or 
of'land eeded to the United States, to be disposed of for the beneflt of sucli 
triées, and the proeeeds thereof to be placed in the treasury of the United 
States ; and the disposition of such. lands shall continue In accordance wltli 
the provisions of such treaties or agreements, except as provlded in section 
5 of this àct." 

It is not necessary to consider the effect of this section, any fur- 
thçr than to say that it eannot strengthen the claim of the défend- 
ant. : 

>Does the word "patent," as used in section 8, cover such a docu- 
meait as was issued by the government in this case? In United 
States V. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532, the 
court; speaking of trust patents issued under the allotment act of 
1887, said: 

"Tlie ■ 'patents' hère referred to (although that word bas varlous meanlngs) 
were, as the statute plainly Imports, nothlng more than Instruments or mem- 
oranda in writlng, deslgned to show that for a period of 25 years the United 
States wonld hold the land allotted in trust for the sole use and beneflt of 
the allottee, or, in case of bis death, of hls heirs, and subsequently, at the 
expiration of that period — unless the time was extended by the Président— 
convey the fee, dlscharged of the trust, and free of ail charge or Ineumbrance. 
In other wbrds, the United States retained the légal title, giviug the Indian 
allottee a paper or writing, Improperly called a 'patent,' showlng that at a 
partlcular time In the future, unless it was extended by the Président, he 
woijld be entitled to a regular patent eonveying the fee." 

"The court referred to the enabling act of South Dakota, which, 
after providing that its Constitution should contain certain déclara- 
tions relating to the Indians, declared that nothing therein provided 
should ' preclude the state from taxing lands held and owned by an 
Indiaft who had obtained from the United States title thereto by 
patent or other grant. It then said : 

"The patent or grant hère referred to is the final patent or grant which 
ini'ests the patentée or grantee wlth the title in fee; that is, with absolute 
ownershlp. No such patent or grant bas been issued to thèse Indians." 

In the case of a true land patent the negotiations and dealings 
bet\i'een the government and the patentée are at an end when the 
patent is issued. But in cases like the one hère in question the re- 
lations between the government and the Indian are not terminated 
when the trust patent is issued. The United States still holds the 
légal title, and it does not lose its interest in the land until the ex- 
piration of the trust period. So long as this relation continues there 
seéms to be no reason why any limitations should be placed upon 
its.power to enforce in the courts any rights which it may hâve. 

It should also be considered that, in the case of an ordinary land 
patent, no one but the government and the patentée are interested. 
If the patent is set asicle, the government becomes again the real 
owner of the property. In the case of Indian lands, this is not true. 
Although the légal title is in the government, yet the Indians are in a 
way the bénéficiai owners of the property. It is the duty of the gov- 
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ernment to distriblite the land among the Indians entitled thereto. 
If the patent in this case is set aside, the government will not be- 
come the actual owner of the land ; Ijut it will be its duty tQ_ allot 
it to some other Indian. Its povver to perform its duty in this re- 
spect should not be limited, at least during the trust period. 

It is also to be observed that by the act of April 23, 1904 (33 
Stat. 297, c. 1489), presently to be mentioned, the Secretary of the 
Interior is given power during the whole of the trust period to 
cancel the trust patent under certain conditions. It would seem 
strange, indeed, to limit thd power of the courts with référence to 
such patents to six years, when a similar power is given to an ad- 
ministrative officer for 25 years. The défense based upon this stat- 
ute of limitations cannot prevail. 

[4] The défendant relies also upon the act of April 23, 1904 (33 
Stat. 297). That act provides as follows : 

"That the act of Congress approved January twenty-sixth, eighteen hun 
dred and ninety-five (Tvventy-Eighth Statutes, six hundred and forty-one), 
entitled 'An act authorizing the Secretary of the Interior to correct errors 
where double allotments of land hâve erroneously been made to an Indian, 
to correct errors in patents, and for other purposes,' be, and the same'is 
herehy, amended to read as follows: 

" 'That in ail cases where it shall appear that a double allotment of land 
has heretofore been, or shall hereafter be, wrongfully or erroneously made 
by the Secretary of the Interior to any Indian by an assumed name or other- 
wise, or where a mistake has been or shall be made in the description of the 
land inserted in any patent, sald Secretary Is hereby authorized and di- 
rected, during the time that the United States may bold the title to the land 
in trust for any such Indian, and for which a eonditlonal patent may hâve 
been issued, to rectify and correct such mistakes and cancel any patent 
which may hâve been thus erroneously and wrongfully issued whenever in 
his opinion the same ought to be canceled for error in the issue thereef, 
and if possession of the original patent can not be obtained, such caneellation 
shall be effective if made upon the records of the General Land Office; and 
no proclamation shall be necessary to open to settlement the lands tp which 
such an erroneous allotment patent has been canceled, provided such lands 
would otherwise be subject to entry: And provided, that such lands shall 
not be open to settlement for sixty days after such caneellation: And further 
provided, that no condlrlonal patent that shall bave heretofore or that may 
hereafter be executed in favor of any Indian allottee, excepting in cas^s 
hereinbefore authorized, and excepting in cases where the eonditlonal patent 
Is relinquished by the patentée or his heirs to take another allotment, shall 
be subject to caneellation without authority of Congress.' " 

The act which it amended (Act Jan. 26, 1895, c. 50, 28 Stat. 641), 
is as follows: 

"That in ail cases where it shall appear that a double allotment of land 
has heretofore been, or shall hereafter be, wrongfully or erroneously nàade 
by the Secretary of the Interior to any Indian by an assumed name or other- 
wise, or where a mistake has been or shall be made in the description of 
the land toserted in any patent, said Secretary is hereby authorized and 
directed, during the time that thé United States may hold the title to the 
land in trust l'or any such Indian and for which a eonditlonal patent may 
hâve been issued, to rectify and correct such mistakes and cancel any patent 
which may hâve been erroneously and wrongfully issued, whenever in hIs 
opinion the same ought to be canceled for error in ttie issue thereof, or for 
the best interests of the Indian, and, if possession of the original patent 
cannot be obtained, such caneellation shall be effective if made upon the rec- 
ords of the General Land Office and no proclamation shall be necessary to 
op«n the lands so allotted to settlement." 
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A comparison of thèse laws shows that the former was îtitended 
to limit the power of the Secretary to cases specifically mentioned 
therein, and hot to allow him to cancel any trust patent whenever he 
thought it ought to be canceled for the best interests of the Indian, 
a poAver which perhaps was given to him by the act of 1895. 

Neither acf deals in any way with the power of the courts. It 
cannot be assumed that Congress intended to give to the Secretary 
power to cancel a trust patent for certain reasons at any time within 
25 years, and at the same time to take away from the courts the 
power to enter tain a suit by the government to cancel a patent on 
any of the grounds then well recognized as being sufïicient to move 
the courts to action. If the contention of the défendant be sustained 
then the government cannot maintain an action to set aside a trust 
patent for fraud. Under the act of 1904 the Secretary has no power 
f© set aside such patent. The only remedy in such a case therefore 
would be an appeal to Congress. This resuit never could hâve been 
intended. 

The decree of the court below is reversed, and the case remanded, 
with instructions to enter a decree as prayed for in the bill, with the 
exception, however, that the decree shall provide that the govern- 
ment holds the land in the same way in which it held it before the 
patent was issued. 

SMITH, Circuit Judge, concurs in the resuit. 
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(Circuit Court ol Appeals, Elghth Circuit September 2, 1912.) ^ 

No. 3,745. 

(Eyllabut by the Court.) 

t. iNJtTKCnOW (§ 135*)— ApFEAL and ErEOB (§ 954*) — iNTEEl^OOTITCET iNJtTNC- 

TIONS— DlBCBETION OF TEIAL GOUBT CLEAR PBOOF OF AbTJSE OF DlSCBE- 

TION REQTJISITE TO DiSSOLVK, 

Grantlng or refusing a témporary Injunctlon Is intrusted to the dis- 
crétion of the court of original jurisdlctlon, not ' to the discrétion of 
the appellate court. 

In the absence of a violation of the rules and prlnclples of equlty es- 
i ttfWlshed for the guldance of the court of original jurisdlctlon, the ac- 
V tloh'Of that court in grantlng or refusing such an Injunctlon must be 
eust&iWieâ, iinless there is clear proof of abuse of its discrétion. 

V, (EfL Note. — For other cases, see Injunctlon, Cent Dig. § 303; Dec. 
i)lg. § 135;* Appeal and Error, Cent Dig. §{ 3T77-3781; Dec. Dig. S 
054.'^] 

2. PATENT?? (§ 297*) — Preliminabt Injonction— Effect of Pbiob Décisions. 

When there has been a prior adjudication sustalnlng a parent and 

the jrifrlngement thereof, in the same or In another circuit, where Its 

validlty was contested on full proof s, a Circuit Court should, on motion 

•For other casea see same topie & l numbeb In Dec,,ft Am. DlgB. 1907 to date, t Rep'r Indexe* 
t Rehearlng denled November M, 1S12. 
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for preliminary injunction, sustain tbe patent and leave the détermina 
tion of its validlty uiitll after the final hearing. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 481-488; Dec. 
Dig. § 297.*] 
3. Patents (§ 324*) — Appeal and Ebkor— Pkeliminaky Injunction— Dis- 
PUTED Issues of Fact Resebved Until Final Heabing. 

Where questions of fact and of mixed law and fact are presented to 
the appellate court on an appeal from the court below which has Issued 
an injunction upon a prior adjudication of the validity and infringe- 
ment of the patent, this court will net conslder and détermine thèse 
questions, but will reserve their décision until after the final hearing 
upon the issues they présent below. The facts recited upon wbich this 
ruling is founded. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 600-606; Dec. 
Dig. § 324.*] 

Appeal from the District Court of the United States for the 
Eastern District of Missouri. 

Bill by the Commercial Acétylène Company and others against 
the Fireball Cas Tank & Illuminating Company and others. Decree 
for complainants, and défendants appeal. Àffirmed. 

Hug-h K. Wagner, of St. Louis, Mo., for appellants. 

Keyes Winter and John P. Bartlett (Clarence Winter and John 
H. Holliday, on the brief), for appellees. 

Before SANBORN and HOOK, Circuit Judges, and Wllr- 
LARD, District Judge. 

SANBORN, Circuit Judge. This is an appeal from an order 
which granted an interlocutory injunction against the infringe- 
ment by the défendant below of claims 1, 2, and 5 of letters patent 
No. 664,383, issued to Claude & Hess on December 25, 1900, for 
a combination of cléments which constituted an apparatus for stor- 
ing and distributing acétylène gas. The thing sought by the in- 
ventors was an apparatus by means of which acétylène gas, which 
in its normal state is inflammable and explosive, could be safelj 
inclosed, stored, and, if desired, transported in a réservoir or tank 
to the place where it was to be used and there slowly discharged 
through many hours, to produce light and beat. To attain this 
end, Claude & Hess placed in a steel tank or closed réservoir, pro- 
vided with an inlet through which it could be charged and an out- 
let through which it could be discharged, and with suitable valves 
in thèse openings to open and close them, a liquid solvent, such as 
acétone or alcohol and acétylène gas forced into this liquid in the 
réservoir and confined there under a pressure of about 12 atmos- 
phères. Under thèse circumstances, acétone absorbed 300 times its 
volume of acétylène gas, and while acétone and acétylène gas were 
both normally inflammable and explosive, the supersaturated so- 
lution produced and stored in the way described in the spécifica- 
tion of this patent was neither inflammable nor explosive and could 
be safely and conveniently stored, transported in, and used from 
the réservoirs. The apparatus immediately went into gênerai use. 

*For other cases see same topic & § numbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexea 
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Suitable tanks containing such a supersaturated solution for the 
purpose of furnishing light for automobiles were manufactured 
and used, and when the gas was exhausted from them they were 
charged and used again and again as often as desired. The com- 
plainants are corporations which hâve succeeded to the rights of 
Claude & Hess. Under their patent they hâve been manufacturing 
and selling an apparatus of this character for the purpose of fur- 
nishing light for automobiles, which is called the "Prest-o-lite" 
tank. The défendants were manufacturing and selling such an ap- 
paratus called the "Fireball" tank, which is claimed to be an in- 
fringement of the patent in suit. 
In their spécification for this patent Claude & Hess wrote: 

"The apparatus is to be charged or pi-epared at a central station or dis- 
trlbutuig point and shlpped or transported to the intended place of use as a 
complète article or package adapted to be placed in communication with the 
burners or pipes of a building, room or space to be lighted. * * * Con- 
taîned withln the réservoir is a fluide such as alcohol or acétone, capable of 
dissplving acétylène gas. « * * in order that the gas delivered from the 
réceptacle may pass Into the pipes to the burner under a substantially uni- 
form pressure (the pressure of the gas withln the réservoir of course deereas- 
ing as the gas passes out therefrom), a reducing valve d, of any suitable or 
u^ual construction, is Interposed between the interlor of the réceptacle and 
the outlet b therefrom. * * * It is not intended to limit the invention 
to the spécifie construction herein shown, siuce modifications may obviously 
be toade." 

The first claim of the patent is: 
.,"1. A closed vessel containing a supersaturated solution of acétylène pro- 
duced by forcing acétylène into a sol vent under pressure, said vessel havlng 
an outlet for the acétylène gas, which escapes from the solvent when the 
pi-essùre Is released or reduced, and means for controUing said outlet, 
whereby gas may escape therethrough at substantially uniform pressure, sub- 
stantially, as described." 

^.The second claim secures "a prepared package consisting of 
*" , * * a reducing valve" and the other éléments of the appa- 
ratus, and the fifth claim secures, "as a new article of manufac- 
ture, a gas package comprising" acétone as the liquid solvent, the 
reducing valve, and the other éléments of the combination. 

An order to show cause why the preliminary injunction should 
nqt issue was made on October 16, 1911. It was followed by an 
ariswer, , affidavits, counter affidavits, patents, and publications, 
which fill more than 500 pririted pages of the record before us. 
The application for the injunction was argued and submitted to 
the court on thèse voluminous proofs upon November 15, 1911, 
ari,d on January 22, 1912, the order for the injunction was made. 

[1] The granting or withholding of an interlocutory injunction 
résts in the sound judicial discrétion of the court of original juris- 
di'ction, afid, where that court lias not departèd from the équitable 
rules and principles established for its guidance, its orders in this 
regard may not be reversed by the appellate court without clear 
probf ,that it has abused its discrétion. An appeal from such an 
order does not invoke the judicial discrétion of the appellate court. 
T<he question is not whether or not the appellate court would 
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have made or would make the order. It is to the discrétion of the 
trial court, not to that of the appellate court, that the law has in- 
trusted the granting or refusing of such an injunction, and the 
question hère is : Does the proof clearly establish an abuse of 
that discrétion by the court below? Massie v. Buck, 128 Fed. 27, 
31, 62 C. C. A. 535, 539; Love v. Atchison, T. & S. F. Ry. Co., 185 
Fed. 321, 330, 107 C. C. A. 403; High on Injunctions (4th Ed.) § 
1696; Higginson v. Chicago, B. & Q. R. R. Co., 102 Fed. 197, 199, 
42 C. C. A. 254, 256; Interurban Ry. & Terminal Co. v. West- 
inghouse E. & Mfg. Co., 186 Fed. 166, 170, 108 C. C. A. 298, 302 ; 
Kerr v. City of New Orléans, 61 C. C. A. 450, 454, 126 Fed. 920, 
924; Thompson v. Nelson, 18 C. C. A. 137, 138, 71 Fed. 339, 
340; Société Anonyme Du Filtre Chamberland Sys. Pasteur v. 
Allen, 33 C. C. A. 282, 285, 90 Fed. 815, 818; Murray v. Bender, 
48 C. C. A. 555, 559, 109 Fed. 585, 589; U. S. Gramophone Co. v. 
Seaman, 51 C. C. A. 419, 423, 113 Fed. 745, 749. 

At the close of his brief in this case counsel for the défendants 
belovif summarizes his contentions into seven reasons why this 
question should be answered in the affirmative. Four of them are 
that the prior state of the art discloses the fact that the patent is 
void for lack of novelty and that it expired with the expiration 
of certain foreign patents which he claims were for the same ap- 
paratus as that secured by the domestic patent, and three of them 
are that the défendants escape infringement, although their ap- 
paratus is literally described by the first claim of the patent to 
Claude & Hess, because they use a needle valve in the outlet of 
their tank in place of the spécifie reducing valve described in the 
spécification of Claude & Hess, because they use terpeline as the 
liquid solvent instead of the acétone used by the complainants, 
and because the outlet of their tank is not located'above the level 
of the liquid solvent where the spécification of Claude & Hess 
places theirs. 

[2] It is an incontrovertible rule of equity jurisprudence that 
where there has been a prior adjudication sustaining a patent and 
an infringement thereof in the same or another circuit, where the 
validity of the patent has been contested on full proofs, the Cir- 
cuit Court should, upon a motion for a preliminary injunction, sus- 
tain the patent and leave the question of its validity to be deter- 
mined upon the final hearing. Leeds & Catlin Co. v. Victor Talk- 
ing Machine Co., 213 U. S. 301, 312, 29 Sup. Ct. 495, 53 L. Ed. 
805 ; Interurban Ry. & Terminal Co. v. VVestinghouse E. & Mfg. 
Co., 186 Fed. 166, 170, 108 C. C. A. 298. 

On January 22, 1912, when the court below made the order for 
the injunction, the validity of this patent had been contested on 
full proofs, had been sustained on final hearing and its infringe- 
ment by the use of a tank in which a needle valve had been sub- 
stituted for the reducing valve described in the spécification of 
Claude & Hess had been adjudged on January 13, 1909. Commer- 
cial Acétylène Co. v. Avery Portable L. Co. (C. C.) 166 Fed. 907, 
910-912, 913-915. Counsel argues that the façt which appears in 
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this case, but was not proved in that case, that Claude & Hess 
knew in June, 1897, that Berthelot & Vielle had discovered "that 
the dissolution of acétylène in acétone under a pressure which is 
not very much over 10 atmosphères cannot explode, that only is 
explosive the space above the liquid which is filled with acétylène 
gas" takes this case out of this rule. It is, however, claimed by 
the complainants that the discovery hère mentioned was not the 
invention secured by this patent, but that that invention was the 
combination of the tank, the liquid solvent in the tank, the acéty- 
lène forced into and secured in the tank, and the inlet and outlet 
so made and provided with valves that the tank could be conven- 
iently charged, that the charged package could be safely and con- 
veniently transported, and that the acétylène therein could be dis- 
charged with a low and uniform pressure wherever desired. Coun- 
sel made other less important claims of new évidence of the prior 
art. But in view of the prior adjudication it cannot be held that 
it was any abuse of discrétion in the court below to reserve the 
final décision of thèse claims until the hearing of the case upon 
the merits. 

The claim of counsel for the défendants that the patent had ex- 
pired was based on the British patent to Claude & Hess No. 29,- 
750, issued June 30, 1896, which expired June 30, 1910, and upon 
the German patent to Claude & Hess, issued August 27, 1896, 
which expired August 27, 1911, and upon the provision of section 
4887 of the Revised Statutes, U. S. Comp. Stat. 1901, p. 3382, that 
every patent granted for an invention which has been previously 
patented in a foreign country shall be so limited as to expire at 
the same time as the foreign patent. The défendants claimed, as 
other défendants had claimed before, that thèse foreign patents 
were for the apparatus secured by the domestic patent in suit, and 
hence that they limited its life, while the complainants insisted 
that they were patents for the process used by Claude & Hess and 
not for their combination or apparatus and that they did not afifect 
the domestic patent for the latter. The Suprême Court had de- 
cided that: 

"A process and an apparatus by which it is performed, are distinct things. 
They may be found in one yateut ; they may be made the subject of différent 
patents. So may other dépendent and related inventions. If patented sep- 
arately, a foreign patent for either would not afCect the other." Leeds & 
Catlin Co. v. Victor Talking Machine Co., 213 U. S. 301, 318, 29 Sup. Ct. 495, 
53 L. Ed. 805. 

The Circuit Court of Appeals of the Sixth Circuit had cited and 
followed that décision in Acme Acétylène Appliance Co. v. Com- 
mercial Acétylène Co., 192 Fed. 321, 326, 112 C. C. A. 573, 578, 
and in Century Electric Co. v. Westinghouse Electric & Mfg. Co., 
191 Fed. 350, 359, 360, 112 C. C. A. 8, 17, 18, this court had held 
that a patent for a process which described the machine and a 
patent for the only known machine by which the process could be 
practiced, which described the process, were patents for separate 
inventions and neither was affected by the other. The terms of 
the British patent lent themselves more strongly than those of 
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the German patent to the argument that it was for an apparatus, 
and on April 25, 1911, Circuit Judge Kohlsaat, on an application 
for a preliminary injunction, so held, a conclusion to which he has 
adhered on the final décision of that case in an opinion handed 
down on June 26, 1912, six months after the court below made its 
order. Commercial Acétylène Co. v. Searchlight Gas Co. (C. C.) 
188 Fed. 85. But Judge Denison, on April 26, 1911, had filed an 
opinion in which he had reached the opposite conclusion and upon 
a motion for a rehearing, upon which Judge Kohlsaat's opinion 
was urged upon his attention, he considered it and declared that 
notwithstanding he was satisfied that his own opinion was correct. 
Commercial Acétylène Co. v. Acme Acétylène Appliance Co. (C. 
C.) 188 Fed. 89, 91. An appeal had been'taken from the order of 
Judge Denison to the Circuit Court of Appeals of the Sixth Cir- 
cuit. The opinions oî Judge Kohlsaat and Judge Denison had 
been urged in support of the respective contentions of the parties 
in that court, and on December 5, 1911, it had delivered a consid- 
ered and unanimous opinion that the British patent was for a 
process and not for an apparatus, that it was not for the same in- 
vention as the patent in suit, and that it did not limit its terms. 
Acme Acétylène Appliance Co. v. Commercial Acétylène Co., 192 
Fed. 321,326, 112 C.C. A. 573, 578. Such was the state of the 
adjudications upon this subject when the court below was required 
to détermine whether or not it would refuse an injunction because 
the domestic patent had expired. There had been, it is true, no ad- 
judication of the character of the German patent; but its terms 
are much less favorable to the contention that it is a patent for an 
apparatus than are those of the British patent. The spécification 
mentions the "présent process" fîve times, describes it, describes 
two apparatus, gives figures of them, and closes with thèse words : 

"Indeed, the apparatus described above and shown in figures 1 and 2, are 
only given by way of example for explalnlng the process and the latter is in- 
dependent of the described constructional forms." 

The German patent has but one claim, and that reads in this 
way: 

"The employment of liquida eharged with acétylène under pressure for the 
purpose of utilizlng acétylène for illumination, motive power, heating and 
the like, characterized by the acétylène being absorbed under pressure by a 
suitable liquid saturated with acétylène being preserved or contaiued in sult- 
able vessels from which the acétylène gas can be supplied for use, a pressure 
régula tor being preferably interposed." 

It is the claims of a patent, not the narratives or descriptions 
in the spécifications, that portray, define, and limit the invention 
that is patented. Leeds & Catlin Co. v. Victor Talking Machine 
Co., 213 U. S. 301, 315, 29 Sup. Ct. 495, 53 L. Ed. 805; Railroad 
Company v. Mellon, 104 U. S. 112, 118, 26 L. Ed. 639; Keystone 
Bridge Co. v. Phœnix Iron Co., 95 U. S. 274, 279, 24 L. Ed. 344. 
The court below was favored with the affidavits of experts and 
the arguments of counsel relative to the nature of the invention 
patented by the German patent, relative to the state of the prior art, 
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relative to the validity and expiration of the patent in suit and rel- 
ative to its infring-ement by the défendants. In Victor Talking 
Machine Co. v. Tallc-O-Phone Co. (C. C.) 146 Fed. 534, daims 5 
and 35, of Berliner patent, No. 534,543, had been sustained and 
adjudged infringed in 140 Fed. 860. In that subséquent suit 
against another défendant an application for a preliminary injunc- 
tion was made, and over 500 pages of afifidavits and briefs were 
presented to the Circuit Court upon the hearing of the application. 
Twelve défenses, claimed to consist of new matter not before the 
court on the former hearing, or to relate to matters which were not 
then discussed or considered, were presented. Some of thèse dé- 
fenses consisted of new matter discovered in the prior art, some were 
that the patent had expired because prior foreign patents for the 
same invention had expired, some were that the défendant had not 
infringed and that the complainant was guilty of lâches. The Cir- 
cuit Court considered some of thèse défenses, deferred considéra- 
tion of lâches, noninfringement, and some others, expressed the 
opinion that no new matter had been introduced which would in his 
judgment hâve led the court which made the prior adjudication 
to reach a différent conclusion from that which it had announced, 
and added: 

"But, evën if I am mistaken in this view, and if the expiration of the Suess 
Cauadian patent is a complète défense, or if a décision of the questions raised 
as to the chaiacter and scope of the varions patents, now introduced for the 
first time, should be postponed until final hearing, yet I am constrained to 
grant the injunctlon in order to permit an appeal and a détermination of the 
questions at the earliest possible moment." 

Thereupon the court ordered the issue of the interlocutory in- 
junction. An appeal from this order was taken, and it was af- 
firmed by the Circuit Court of Appeals of the Second Circuit in open 
court without an opinion. Victor Talking Machine Co. v. Leeds & 
Catlin Co., 148 Fed. 1022, 79 C. C. A. 536. The case was then 
taken to the Suprême Court by writ of certiorari. In its opinion 
that court noticed the fact that the Circuit Court had not passed 
upon the question of infringement, set forth the quotation from its 
opinion made above, recited that the lower courts had also reserved, 
until the hearing on the merits, the considération of the défense 
that the claims in suit were void because they were for functions of 
machines and not for the machines themselves, and then said : 

"In passing on the foreign patents the Circuit Court considered that the 
prior adjudications fortifled the presumption of the validity of the patent In 
suit, and established its scope, and that the new matter introduced did not 
repel the presumption, or limit the extent of the patent. That the lower 
courts properly regarded the prior adjudication as a ground of preliminary 
injunctlon is established by the cases cited in Walber on Patents, § 655 et 
seq. See, also, Robinson on Patents, § 177 et seq. And in that aspect the 
question must be considered, and so considering it we may pass the défenses 
of anticipation, whether complète or partial, and the défense of Infringement." 
Leeds & Catlin Co. v. Victor Talking Machine Co., 213 U. S. 301, 311, 312, 29 
Sup. et. 495, 53 L. Ed. 805. 

Passing then the défenses of anticipation and infringement in 
the case in hand, as we well may under the décisions of the Su- 
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preme Court and the Circuit Court of Appeals of the Sixth Circuit 
in the Leeds & Catlin Case, and under the other décisions which 
hâve bcen cited to the same effect, and bearing in mind the facts 
that on January 22, 1912, the validity of the patent and its scope, 
that it was not artticipated in the'prior art and that the use of a 
needle valve in place of the spécifie reducing valve described in 
the patent did not avoid infringement, had been adjudicated in the 
year 1909, after full and final bearing, that two chancellors had 
reached opposite conclusions on the question whether or not the 
apparatus secured by the domestic patent had been patented by 
the British patent, that the Circuit Court of Appeals of the Sixth 
Circuit, after a considération of the opinions of both thèse judges, 
had delivered an unanimous opinion that it was not so patented, 
that the terms and claim of the German patent were more favor- 
able to a like décision regarding that patent than were those of 
the British patent, there is no rational or logical escape from the 
conclusion that the évidence in this record falls far short of clearly 
or preponderantly showing that the court below was guilty of an 
abuse of discrétion in its issue of the interlocutory injunction. 

The claim of the défendants in this case that they do not in- 
fringe because they use terpeline instead of acefone, which claim 
is conditioned by conflicting testimony and by the counterclaim 
that the patent is not limited to the use of acétone or alcohol, and 
that they do not infringe because they place the outlet of their 
tank below the level of the liquid solvent, a claim that is condi- 
tioned by explanatory évidence, the claim that the patent is void 
because an amendment to the spécification was not accompanied 
with the oath required by rule 48 of the Patent Ofiice when the 
theory of an invention and the mode of applying it is first intro- 
duced by the amendment (Steward v. American Lava Co., 215 U. 
S. 161, 30 Sup. Ct. 46, 54 L. Ed. 139), which is met by the claim 
that the amendment in question had no such efl^ect, the claim that 
some of the affidavits were not compétent, and the other claims 
of the défendants in this case, hâve been considered before reach- 
ing this conclusion, although some of them bave not been dis- 
cussed in this opinion. But what has been already said is equally 
applicable to each of thèse, and there is nothing in this case to 
sustain the theory that the court below abused its discrétion in 
the issue of the injunction. 

[3] Counsel for the défendants invites the court to consider and 
détermine the equities of this entire case and to dismiss the bill, 
as did the Suprême Court in Mast Foos & Co. v. Stover Mfg. Co., 
177 U. S. 485, 495, 20 ^up. Ct. 708, 44 L. Ed. 856. But the suit in 
hand is more analogous to the Leeds & Catlin Case, 213 U. S. 
311, 29 Sup. Ct. 495, 53 L. Ed. 805, in which the Suprême Court 
denied a liîie prayer with the remark : 

"If we should yield to this invocation and attenipt a final décision, It would 
be difflcult to say whetlier it would be more unjust to petitioner or to re- 
spondent." 

198 F.— 42 
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The décisions of many of the questions the défendants présent 
must be determined by the considération of conflicting testimony, 
many of the questions they raise are questions of mixed law and 
fact, the just détermination of which may be much aided by the 
testimony of witnesses, the int'erests involved hère are large, and. 
in the condition of the litigation concerning this patent, the ends 
of justice would be better and more certainly attained by riserv- 
ing, and we do hereby reserve, our opinion upon ail the questions 
it présents, except the question of the abuse by the court below of 
its discrétion in the issue of the injunction, until the affidavit stage 
of this proceeding shall bave been passed, until the rights of thèse 
parties shall hâve been tested by the production, hearing and 
cross-examination of théir witnesses according to the salutary 
and searching practice of the common law, and until the court be- 
low, at the final hearing, has investigated and decided the issues 
thèse parties raise in the light of that testimony and of the argu- 
ment of counsel. The order for the injunction must accordingly 
be affirmed, and it is so ordered. 

HOOK, Circuit Judge. This case is exceptionally circum- 
stanced. I concur in the resuit for the reasons mentioned in the 
last paragraph of the opinion. 



BBIFKLD V. DODGE PUB. CO. 
(Circuit Coin-t, S. D. New York. December 28, 1911.) 

1. COPYRICiHTS (§ 67*) — INFRINGEMENT — COPY FROM SKETCH. 

An artlst contracted to paint and eopyrigtit a picture for complainant, 
and liaving done so défendant witUout coniplainaut's permission printed 
substantlal copies of the painting claimed to be from copies of a sketch 
made by the artist before completing tlie paiuting and glven to défend- 
ant'» vendor. The only différences between the sketch and the finlshed 
painting were in the treatinent of certain minor détails. Hetd, that 
since any one. by luakiug slight altérations in the copyrighted painting, 
could not obtain another copyright or ijublish it free of the original 
copyright, and the artist could not publish the sketch free of the copy- 
right of the painting for the Wime reason, defeudant's publication eon- 
stituted an infringement. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. § 64; Dec. 
«ig. i 67.*] 

2. Witnesses (§ 295*)— Communications Beiween Tiiird Tebsons. 

In a suit for infringement of a copyright ou a painting sold to com- 
plainant and copyrighted in his name, correspoudeuce Ijetvveen the artist 
aud the C. Co. as to the publication of a sketch of tlie picture from 
which defeudant's copies were printed, produced under a subpœua duces 
tecum, was Inadmissible as relating to transactions between thlrd per- 
Bons which might expose the publisher to peualties. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1018-1020; 
Dec. Dig. § 295.*] 

In Equity. Suit by Joseph Beifeld against the Dodge Publishing 
Company. On motion for preliminary injunction. Granted. 

•For other cases see same topic & § numeek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



BEIFELD V. DODGE PUB. CO. 659 

Prior to November, 1910, Maxfield Parrish made a contract with 
complainant to paint for complainant a picture entitled, "Sing a Song 
of Sixpence," to be placed in the barroom of the Hôtel Sherman in 
Chicago. The contract provided that Parrish should make the pic- 
ture, and sell the picture and the copyright to the complainant. This 
was done, and in November, 1910, copyright of the picture was pro- 
cured by Parrish in the name of complainant. Subsequently défend- 
ant published, without permission from complainant, pictures which 
were substantial copies of the complainant's painting, and a suit for 
infringement of copyright was brought, and on motion for prelim- 
inary injunction the défendant asserted that the pictures published by 
it were not copies of the painting, but were copies of a sketch for the 
painting, completed by Parrish before the completion of the painting. 

Fixman, Lewis & Seligèberg (Walter N. Seligsberg, of counsel), 
for the motion 
Jacob B. Bumet (Norman B. Beecher, of counsel), opposed. 

WARD, Circuit Judge. [1] This is a motion for a preliminary 
injunction enjoining the défendant from infringing the com- 
plainant's copyright taken out November 17, 1910, for a paint- 
ing called "Sing a Song of Sixpence" p'urchased by him from 
the artist, Maxfield Parrish, with ail rights to copyright the 
same. The défendant is publishing a sketch or study of the painting 
which it purchased March 11, 1911, of one Purves, to whom the artist 
had given it after the copyright of the painting. It is contended that 
the sketch and the painting are différent and independent productions, 
but I do not think so. The subject is the same, the number, position, 
and sex of the figures are the same, and the différences are only as 
to the treatment of certain minor détails. Ordinary inspection would 
give the distinct impression that both pictures were the same. 

Assuming, as the défendant contends, that the sketch was made 
before the painting, still it is in my opinion covered by the copyright 
of the painting. It will hardly be pretended that any one by making 
slight altérations in the copyrighted painting could get another copy- 
right or publish it free of the original copyright. Neither could the 
artist copyright or publish the sketch free of the copyright of the 
painting for the same reason, namely, that both pictures are the same. 

[2] The correspondence between the artist and the Century Com- 
pany as to the publication of the sketch in the Century Magazine of 
February, 1911, produced under a subpœna duces tecum, the admis- 
sibility of which was to be determined by the judge calling the mo- 
tion calendar, is excluded, and returned to the Century Company. 
It relates to transactions between third parties, may expose the pub- 
lisher to penalties, and as admissions of the artist is not compétent 
against the défendant. 

Motion granted. 



660 198 FEDERAL EBPOEXEU 

McALLISTKR v. (JUJUSAPEAKE & O. Rï. OO. et al. 
(District Court, E. D. Kentucky. Alay 27, 1912.) 

1. Removal op Causes (§ 36*)— Joinder of Résident Défendant— Pleading. 

In an action in a state court by a citizen of the state against a 
nonresident lessee railroad company and its résident lessor to recover 
for ttie death of plaintiff's intestate who was struck and killed 'by a 
train operated by the lessee, if tbe pétition does net state a cause of 
action against the lessee, it cannot against the lessor, whieh will pre- 
vent the removal of the cause by its codefendant, since the lessor's 11- 
abillty can only foUow the primary liability of the lessee. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 79; 
Dec. Dig. § 36.*] 

2. Removal of Causes ( 49*) — Joint Liability of Défendants — ^Law Gov- 

EBNING. 

When a suit is brought in a state court by a résident against two 

défendants, one a nonresident and the other a résident, in determining 

whether there is a joint liability on the part of the défendants whlch 

will prevent a removal by the nonresident défendant, the law of the 

. state where the suit is brought governs. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 
95-99 ; Dec. Dig. § 49.*] 

â. Raileoads (§ 259*) — Leases— Liabilities of Lessor fob Torts. 

Under the law of Kentucky as settled by décision, the owner of a 
railroad operated by another Company under a valld lease is liable for 
an injury to a thlrd person if the cause of injury was the omission 
of a duty owed to the public geuerally and imposed by its charter, but 
not i( it was the omission of a duty owed the person iujured by the 
lessee growing out of the particular relations between them. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 414, 415, 802- 
816; Dec. Dig. § 259.*] 

4. Railroads (§ 259*)— Leases— DIabilitt of Lessor for Torts. 

Under the law of Kentucky, a lessor railroad company is not iiable 
for the injury of a trespasser on the track through the négligence of 
employés of its lessee in operating a train. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 414, 415, 802- 
816 ; Dec. Dig. § 259.*] 

5. Removal dp Causes (§ 36*) — Joint Action for Tort — Removal by One 

Défendant. 

Under* the décisions of the Court of Appeals of Kentucky, as well as 
the fédéral décisions, an action for tort brought in a state court by a 
citizen of the state against two défendants, one a citizen of the state 
and the other a nonresident, is removable by the nonresident défendant 
where the pétition fails to state a cause of action against the résident 
défendant. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. § 79; 
Dec. Dig. § 36.*] 

At Law. Action by Miriam McAllister, administratrix of A. J. 
McAllister, deceased, against the Chesapeal<e & Ohio Railway Com- 
pany and the Maysville & Big Sandy Railroad Company. On mo- 
tion to set aside order overruling motion to remand to state court. 
Overruled. 

'For other cases see same topic & § numbeu lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Allen D. Cole, of Maysville, Ky., and Wm. T. Cole, of Greenup, 
Ky., for plaintiff. 

Worthington, Cochran & Browning, of Maysville, Ky., for de- 
fendants. 

COCHRAN, District Judge. This cause is before me on motion 
to reconsider motion to remand, heretofore overruled. The grounds 
of my action, in overruling motion to remand, may be found in the 
opinion delivered by me on application for a preliminary injunction 
in a suit in equity between the parties hereto, in which the défend- 
ant Chesapeake & Ohio Railway Company, the nonresident and re- 
moving défendant, sought an injunction against the further prosecu- 
tion of this suit in the state court after the filing therein of its péti- 
tion and bond for removal, which application I sustained; my ac- 
tion in so doing being affirmed by the Court of Appeals for this cir- 
cuit. The opinion is reported in connection with that of the ap- 
pellate court. McAlister v. Chesapeake & Ohio Ry. Co., 157 Fed. 
740, 85 C. C. A. 316, 13 Ann. Cas. 1068. 

The afïirmance can hardly be said to hâve gone further than to 
approve my action in granting the preliminary injunction. The ques- 
tion whether the cause was removable was not necessarily involved, 
and the appellate court withheld any expression of opinion on that 
subject. 

The basis of the motion to reconsider is certain décisions of the 
Suprême Court of the United States and of the Sixth Circuit Court 
of Appeals, rendered since the order overruling the motion to re- 
mand, which, it is claimed on behalf of plaintiff, established that I 
erred in so doing. The décisions relied on are as foUows, to wit : 
I. C. R. R. Co. v. Sheegog, 215 U. S. 308, 30 Sup. Ct. 101, 54 L. 
Ed. 208; C, B. & O. R. R. Co. v. Willard, 220 U. S. 413, 31 Sup. 
Ct. 460, 55 L. Ed. 521 ; Enos v. Kv. D. & W. Co., 189 Fed. 342, 111 
C. C. A. 74. 

[1] I am led, by the earnestness with which it is claimed that the 
case should be remanded, to consider the matter afresh. And, at the 
outset, the case as presented by plaintifï's pleadings should be well un- 
derstood. Her intestate was killed by being struck by a train on 
défendants' railroad. The résident and nonremoving défendant, 
Maysville & Big Sandy Railroad Company, was the owner of the 
railroad and the nonresident and removing défendant, Chesapeake 
& Ohio Railway Company, was in possession thereof and operating 
it under a lease from its codefendant. The lease was made pur- 
suant to législative authority and was valid. McCabe's Adm'r v. 
M. & B. S. R. R. Co., 112 Ky. 861, 66 S. W. 1054. The allégation 
as to the place where décèdent was, when struck, is that he was 
"at or near a public crossing." It is the same as if it had been al- 
leged that he was not on the crossing, and was therefore a tres- 
passer. This has been so decided by the Court of Appeals of Ken- 
tuckv. In the case of Davis, Adm'r, v. Chesapeake & Ohio Ry. 
Co., 116 Ky. 144, 75 S. W. 275, Judge Paynter said: 

"The averment that she was killed 'at or near' the private erossinsr should 
be construed that she was killed at a place on the track other than tii? 
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crossing, because pleadings are to be construed most strongly against t!ie 
pleader." 

And again: 

"But, under the rule that a pleading must be construed most strongly 
against the pleader, the averment that she was killed 'at or near' the cross- 
ing is équivalent to the averment that she was not killed on it, but near the 
crossing ; hence she was a trespasser." 

THis being so, there was no duty on the part of the nonresident 
and removing défendant, the lessee, to be on the lookout for him 
so as to be able to give him any warning of its train's approach or 
to exercise any care as to him until his présence was discovered. 
Chesapeake St Ohio Ry. Co. v. See (Ky.) 79 S. W. 252 ; Chesapeake 
& Ohio Ry. Co. v. Nipp, 125 Ky. 49, 100 S. W. 246. The négligence 
charged is failure to discover his présence and to give him suitable 
warning of the train's approach, and excessive speed. The alléga- 
tion is that the "employés saw, or by the exercise of reasonable dili- 
gence could hâve seen," the décèdent. This was the same as if it 
had been alleged that décèdent was not seen in time to avoid strik- 
ing him. In the case of King v. Creekmore, 117 Ky. 172, 17 S. W. 
689, Judge Paynter said: 

"The amended pétition suppléments the original pétition wlth the aver- 
ment that the défendant knew of the détective and dangerous condition of 
the boiler, or by the exercise of ordlnary care could hâve knovra of it at the 
tlme it was leased. It will be observed that It is not averred that défendant 
knew (without the alternative statement that by the exercise of ordinary 
care he could hâve known) of the defectlve and dangerous condition of the 
boiler when leased to Warren ; therefore, there is no charge that he was 
guilty of acting in bad faith. Taking the alternative averment, in the Ught 
of the rule that a pleading must be construed strongly against the pleader, 
the only charge is that défendant was guilty of négligence in failing to exer- 
cise ordinary care to discover the defect in the boiler." 

It foUows, therefore, that plaintif? fails to state a cause of ac- 
tion against the nonresident and removing défendant, the lessee, 
And none being stated against it, none was stated against the rési- 
dent and nonremoving défendant, the lessor. For if the former was 
not liable for the death of plaintifE's intestate, the latter certainly 
was not. It is only through and because of the lessee's liability that 
it is possible for the lessor to be liable in such a casa 

[2] But for the time being, I pass this phase of the case and proceed 
to détermine the removability of the case on the assumption that a cause 
of action is stated against the nonresident and removing défendant, the 
lessee, e. g., that it is alleged that decedent's présence was discover- 
ed in time to avoid striking him and it wantonly ran him down. 
In that case would the cause hâve been removable? This dépends 
on two subordinate questions. One is whether it results therefrom, 
i. e., from such a cause of action being stated against the nonresi- 
dent and removing défendant, the lessee, that one is stated against 
the résident and nonremoving défendant, the lessor. The other is 
whether if it does not so resuit, and there is therefore no cause of 
action stated against the latter, this circumstance, in and of itself, 
is sufïicient to render the cause removable. 
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The détermination of the first of thèse two questions must 
be in accordance with the law as laid down by the Court of Appeals 
of Kentucky. For it is now well settled by the Suprême Court of 
the United States that, when a suit is brought in a state court by a 
nonresident against two défendants, one a nonresident and the other 
a résident, between the latter of whom and the plaintiflf, therefore, 
there is no diversity of citizenship, in determining whether there is 
Hability on the part of the résident and nonremoving défendant and 
that jointly with the other défendant, which, if so, will render the 
cause nonremovable, the law of the state where the suit is brought 
governs. This was so recognized and held in the Sheegog and Wil- 
lard Cases, supra, in each of which there was a suit against the les- 
see and lessor of a raiiroad to recover damages for a personal in- 
jury caused by the négligence of the lessee. 

What we are concerned with, then, is the law of this state, as so 
laid down, as to the Hability of a lessor of a raiiroad for an injury 
caused by the négligence of the lessee where there is a valid lease. 
For, as heretofore stated, such is the case we hâve hère. Three cases 
hâve arisen and been decided by the Court of Appeals of Kentucky 
involving this question. They are the cases of McCabe v. M. & B. 
S. R. R. Co., supra; Swice v. M. & B. S. R. R. Co., 116 Ky. 253, 
75 S. W. 278 ; Illinois Central R. R. Co. v. Sheegog, 126 Ky. 252, 
103 S. W. 323. The fîrst two were suits against the two défendants 
hère. It is certain from thèse décisions that the lessor is not liable 
from the mère fact that the lessee is liable. This is so, because, though 
in two of thèse three cases, to wit, the McCabe and Sheegog Cases, 
it was held that the lessor was liable, in the other, to wit, the Swice 
Case, it was held that he was not. The thing to be ascertained from 
them is the line of démarcation between cases where the lessor is 
liable and those where he is not. In the McCabe Case plaintifï's 
intestate was a highway traveler and was struck by a passenger 
train operated by the lessee. The ground of the décision was that 
the duty of caring for highway travelers was imposed on the lessor 
by its charter, and the grant of power to lease should not be con- 
strued as including a grant of absolution from that duty in case of 
a lease. Judge Hobson said: 

"The obligation to fence the track for the protection of stock or to receive 
passengers or frelglit or carry them safely is no more a duty of the lessor 
imposed upon it by its charter than Its duty to avoid injury to the traveling 
public in the discharge of Its functlons, as in thls case. By Its acceptauce 
of the franchises conferred by the state, the corporation as.sumed the cor- 
responding burdens thereby imposed. Thèse franchises it eould not transfer 
to another wlthout distinct législative authority. The grant of power to 
lease the property is one thing; the grant of absolution from its responsi- 
billty Is another, and is not to be inferred from a mère power to lease the 
road, where the corporation still retains its existence and the enjoyment of 
its franchises in the rents." 

In the Swice Case the plaintifï's intestate was a servant of the 
lessee, in its employ at one of its coal docks, and he lost his life by 
its négligence in relation to an elevated platform on which he had 
to walk in the performance of his duties. The ground of the décision 
that the lessor was not liable was the absence of any such duty to- 



664 198 FEDERAL EEPORTER 

wards the servants of the lessee as existed in the case oi highway 
travelers. 

In the McCabe Case, in referring to cases where it had been held 
that the lessor was not liable for injuries to the servants of the lessee 
by reason of the lessee's neghgence, Judge Hobson said: 

"Those cases rest on the idea that tbe duty owed to the servant by his 
employer grows out of the contract of service which is voluntarily eutered 
Into by the servant, and that he does not stand to it like the public." 

In the Swice Case, in referring to the décision in the McCabe 
Case, Judge Hobson, said: 

"It was there held that the lessor company eontinued liable to the public 
for the discharge of the obligation imposed on it by law." 

In support of the décision reached in the Swice Case he quoted 
from a note tr> Lee v. Southern Pacific R. R. Co., 58 Am. St. Rep. 
140, thèse words: 

"The duties which are owed by a railroad company to its servant are not 
duties owed to him in common with the public, but grow out of the contract 
of service. He assumes the relation of servant to hls employer, and out of 
it arises the reciprocal obligations from one to the other. It seeuis to us 
that the relation of the servant of the company operatlng the road to the 
owner Is very différent from his relation to hls employer, and that the rela- 
tion of the owner of the road to him is différent from Its relation to the 
gênerai public." 

The Sheegog Case was like the Swice Case in that plaintifif's in- 
testate was a servant of the lessee and lost his life by the négli- 
gence of the latter. The négligence there, however, was a failure to 
pfovide a safe roadbed as to which a duty was owed by the lessor 
to the public. It was on this ground that it was held that the lessor 
was liable. Judge Nunn said: 

"But it Is said that this responsibility of the lessor does not apply to the 
employés of the lessee of the road ; that the lessor owed no duty to them ; 
and that they are not members of the public in the sensé used in décisions 
on that subject. It is true that the courts in part bave made this distinction, 
but hâve only extended the rule and exempted the lessor from torts of the 
lessee resultlng from the négligent opération and handling of its trains and 
the gênerai management of the leased property, but held the lessor bound for 
an Injury resultlng from the négligent omission of some duty owed to the 
public, such as the proper construction of its road, station houses," etc. 

And again: 

"It was alleged and proven that the intestate's death was the proximate 
resuit of the failure of the lessor to perform its public duty in its failure to 
construct a safe roadbed." 

In brief, the point of décision in the Sheegog Case was that the 
death of plaintiff's intestate was caused by the lessor's own wrong- 
ful act, and the lessor was not held liable for the wrongful act of the 
lessee. 

[3] It is to be gathered from thèse three cases that the distinc- 
tion between those cases where the lessor is liable and those where 
it is not is this: If the cause of the injury was the omission of a 
public duty, i. e., of a duty owed the public generally, then the lessor 
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îs liable; but, if not, and it was the omission simply of a duty owed 
the person injured growing out of the particular relation between 
bim and the lessee, then the lessor is not liable notwithstanding he 
mav be said to be a member of the public. In the case of Hukill 
\. M. & B. S. R. R. Co. (C. C.) 72 Fed. 745-752, Judge Taft said: 

"The only cases where liability in tort is enforced asainst tlie lessor Com- 
pany are tliose where the person injured is a member of the public, with the 
right to rely upon the discharge of the public duties assunied by the lessor 
Company in the opération of the road. Such persons are shippers, who hâve 
a common-Iaw right to demand of the comnion carrier that he shall carry 
rheir goods safely, passengers, who hâve a common-law right to demand of 
the common carrier that they shall be carried safely to their destination, and 
travelers upon the highway, who hâve a statutory and common-law rigJt to 
such a reasonaWe and careful opération of the road as shall not unduly in- 
jure them in their lawful rights." 

Thèse words are applicable hère with this qualification, owing to 
the Sheegog Case, that, though the person injured may not be a 
shipper, passenger, or highway traveler, but a servant of the lessee, 
yet if the négligence which caused the injury was the omission of 
a duty owed the public generally and of which a shipper or a pas- 
senger or a highway traveler could complain, if his property or he 
is injured, the lessor is liable. 

[4] This places us in a position to décide whether the residem 
and nonremoving défendant in this case, the lessor, is liable for the 
death of plaintifï's intestate had it been caused by the négligence of 
the nonresident and removing défendant, the lessee, in the opéra- 
tion of its freight train. He was neither a shipper, passenger, nor 
highway traveler. He was a trespasser. He was not where he had 
the right to be, as was the servant in the Sheegog Case. His death 
was not caused by the omission on such defendant's part of a pub- 
lic duty, i. e., of a duty owed the public generally. It was caused 
by the omission of a duty owed to him alone, i. e., of not wantonly 
running him down, after his présence on the track was discovered, 
which, for the sake of the argument, we are assuming to hâve been 
alleged. In this particular the case is exactly like the Swice Case, 
where the death of plaintifï's intestate was caused by the omission 
of a duty owed him alone by reason of his being in the lessee's em- 
ploy. In each the death was caused by the omission of a duty owed 
the décèdent alone. They differ only in the basis of such duty. 
In the Swice Case the basis was the contract relation between dé- 
cèdent and the lessee. Hère it is the knowledge by the lessee of the 
decedent's péril, assumed to be alleged. In the Sheegog Case and 
cases cited therein, in support of the conclusion there reached, it 
was emphasized that the employé, who was injured by the defec- 
tive roadbed, had a right to be where he was when injured. As 
for instance, in the case of Nugent v Boston R. R. Co., 80 Me. 62, 
12 Atl. 797, 6 Am. St. Rep. l51, cited in the Sheegog Case, it is 
said: 

"The only materlality which attaches to the contract between the com- 
panies is to niake certain that the plaintiff was lawfuUy and not a trespass- 
er ou the defendant's road." 
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In the case of Lee v. Southern Pacific R. R. Co., 116 Cal. 97, 47 
Pac. 932, 38 L. R. A. 71, 58 Ara. St. Rep. 140, also cited therein, 
the court says: 

"Plalntiff bas pleaded and shown to the satisfaction of the jury that he 
was net a trespasser upon the railroad at the time and place where he met 
his Injury, but that he was there under a lawful employment ; that in pur- 
suance of hls vocation he met with an Injury occasioned by defendant's dé- 
tective construction of Its roadbed for whlch Injury the défendant is in law 
responsible." 

Plaintiff's intestate when injured was not a shipper or a passenger 
or a highway traveler. He was not where he had any right to be, 
as was the servant injured in the Sheegog Case, and in the Nugent 
Case and in the See Case. It must be held, theref ore, that the plain- 
tiff's pleadings do not state a cause of action against the résident 
and nonremoving défendant, the lessor, even though it be assumed 
that it States one against the nonresident and removing défendant, 
the lessee. This is so because there is no liability on the former's 
part for the alleged negUgence of the latter, and it has not itself been 
guilty of any négligence. , In the McCabe and Sheegog Cases the lessor 
itself had been guilty of négligence, and this was the real ground upon 
which it was held liable; not that it was responsible for the lessee's 
négligence. 

Is then this circumstance sufficient in itself to make the cause re- 
movable? In support of the position that it is may be cited the fol- 
lowing fédéral décisions, to wit; Nelson v. Hennessey (G. C.) 33 
Fed. 113; Rivers v. Bradley (C. C.) 53 Fed. 305; Hukill v. M. & B. 
S. R. R. Co. (C. C.) 72 Fed. 745 ; Kelly v. Chicago R. R. Co. (C. 
C.) 122 Fed. 290; Bryce v. Southern Ry. Co. (C. C.) 122 Fed. 709; 
Williard v. Spartansburg R. R. Co. (C. C.) 124 Fed. 796; Axline v. 
Toledo R. R. Co. (C. C.) 138 Fed. 169 ; Chicago R. R. Co. v. Stepp 
(C. C.) 151 Fed. 908; Lockard v. St. Louis R. R. Co. (C. C.) 167 
Fed. 675 ; Marach v. Columbia Box Co. (C. C.) 179 Fed. 412 ; Floyt 
V. Shenango Furnace Co. (C. C.) 186 Fed. 539. 

Thèse cases are ail personal injury cases. In the first, the Nel- 
son Case, the two défendants sued were, respectively, the owner and 
the tenant of a building, which had fallen and caused the injury. 
Plaintiff's claitn that each défendant owed the duty of caring for 
the safety of the building, and hence sued them together. In the 
last two, the Marach and Floyt Cases, the two défendants sued bore 
towards each other the relation of master and servant. The per- 
son injured was a servant also. The master in the one case was the 
operator of a box factory, the injury being caused by a détective 
platform ; and, in the other, he was the operator of a coal mine, the 
injury being caused by a defective ladder. Plaintiff's claim in the 
Marach Case was that each défendant owed the duty of caring for the 
safety of the platform, and in the Floyt Case of caring for the safety 
of the ladder. The duty of the master relied on in each case was 
its nondelegable duty to provide a reasonably safe place in which 
to work, and that of the servant, to whom it had intrusted the per- 
formance of such duty, to inspect and to discover and report the 
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defect. Hence the plaintiff in each instance sued the master and 
servant together. 

In the cases intervening between the first and last two cases, i. e., 
in the Rivers, Hukill, Kelly, Bryce, Williard, Axiine, Stepp, and 
Lockard Cases, the injury was received in connection with the op- 
ération of a railroad train. In the Rivers, Kelly, Bryce, Stepp, and 
Lockard Cases, the two défendants sued, as in the Marach and Floyt 
Cases, bore towards each other the relation of master and servant, 
and in the Rivers Case, as in those cases also, the person injured 
was a servant also. He was a brakeman, and the servant sued was 
the engineer of the train. The injury was caused by the deafness 
and defective vision of the latter, i. e., by a defective engineer, and 
a defective car. The duties of the master whose breach was relied 
on were its nondelegable duties of providing compétent servants 
and reasonably safe appliances. It is not apparent what duty on the 
part of the engineer, it was claimed, had been breached, unless it 
was not to act as such in his defective condition. But under a claim 
of liability on the part of both for the injury plaintifï sued both. 
In the Kelly and Bryce Cases the person injured was a passenger. 
In the Kelly Case he was injured by the explosion of the locomotive, 
and in the Bryce Case by the derailment of the train. The servant 
sued in the one case was the yardmaster, and in the other the en- 
gineer of the train. The duty of the master whose breach was re- 
lied on in each case was its duty as a common carrier to exercise 
the highest degree of care for the safety of its passengers. That of 
the yardmaster in the Kelly Case was to inspect and to discover and 
report the defect in the locomotive which caused the explosion, and 
that of the engineer in the Bryce Case to operate the train with 
due care for the safety of the passengers, to each of whom the per- 
formance of its duty had been intrusted by the master. There was 
no allégation in the Bryce Case of any spécifie négligence on the en- 
gineer's part; the allégation being gênerai, i. e., that the derail- 
ment was caused by his négligence. In the Stepp and Lockard 
Cases the person injured was run into by the train whilst on the 
track, presumably in each instance a trespasser, as hère. The serv- 
ant sued in each instance was the engineer of the train. The duty of 
the master whose breach was relied on in each case was to be on the 
lookout for persons on the track, whether trespassers or not, pre- 
scribed by statute in the particular jurisdiction where it arose. The 
performance of this duty had been intrusted by the master to the 
engineer, but the statute prescribed no duty on the engineer per- 
sonally to be on the lookout. The claim was, however, that he so 
owed such duty, and hence he was sued along with the master. 

In the Hukill, Williard, and Axiine Cases the two défendants bore 
towards each other the relation of lessee and lessor, the same as 
hère; in the Hukill Case the two défendants being the two défend- 
ants hère. In each case the person injured was a servant of the les- 
see, the same as the Swice Case, decided by the Kentucky Court of 
Appeals, and heretofore cited; the Hukill and Swice Cases being 
alike in ail particulars. The duty on the part of lessee, whose breach 
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was relied on, was a certain one of the nondelegable duties owed bj^ 
the master to the servant. Seemingly there was no claim that the 
lessor had breached any duty owed by it to the person injured; 
the claim going no farther than that the lessor was liable because 
the lessee was liable. 

In the owner and tenant case, i. e., the Nelson Case, the owner 
was the nonresident and the tenant the résident défendant; in the 
master and servant cases, i. e., the Rivers, Kelly, Bryce, Stepp, Lock- 
ard, Marach, and Floyt Cases, the master was the nonresident and 
the servant the résident défendant ; and in the lessee and lessor cases, 
i. e., the Hukill, Williard, and Axline Cases, the lessee was the non- 
resident and the lessor the résident défendant. In each of the en- 
tire eleven cases the removal was at the instance of the nonresident 
défendant,' and the question which each presented was whether the 
présence of the résident défendant as a party afifected the remova- 
bility of the cause. 

In the owner and tenant case, i. e., the Nelson Case; in the first 
of the master and servant cases, i. e., the Rivers Case; and in each 
of the lessee cases, i. e., the Hukill, Williard, and Axline Cases — the 
résident and nonremoving défendant had no connection whatever 
with the négligence charged against the nonresident and removing 
défendant and upon which the claim of liability on its part was 
based. It was through no act or omission of the one that the other 
can be said to hâve been négligent and hence liable. In the lessee and 
lessor cases, i. e., the Hukill, Williard, and Axline Cases, it was the 
other way. The résident and nonremoving défendant, the lessor, was 
claimed to be Hable because of thé négligence of the nonresident and 
removing défendant, the lessee. In the owner and tenant case, i. 
e., the Nelson Case, and in the first of the master and servant cases, 
i. e., the Rivers Case, neither défendant was chargeable or claimed 
to be chargeable with the other's négligence. 

In ail of the master and servant cases, except the Rivers Case, i. 
e., in thé Kelly, Bryce, Stepp, Lockard, Marach, and Floyt Cases, 
the master, the nonresident and removing défendant, had intrusted 
to the servant, the résident and nonremoving défendant, the perform- 
ance of the duty which it owed the person injured, i. e., the passen- 
gers in the Kelly and Bryce Cases, the trespassers in the Stepp and 
Lockard Cases, and the coservants in the Marach and Floyt Cases, 
and whose breach was relied on as niaking it liable, and it was 
through fiis failure to perform same that the claim of its breach 
arose. The servant sued, however, in thus bringing about liability 
on the part of the master, was, as held therein, h'mself guilty of 
no breach of duty owed by him to the person injured. This pos- 
sibly was an error in the Bryce Case. In ail of thèse six master 
and servant cases, except that case, the duty of the servant sued was 
that of discovery, and this duty, it was held, he owed, not to the per- 
son injured, but to the master. In the Bryce Case it would seem that 
the servant sued owed the person injured, to wit, the passenger, the 
.duty of operating the train with due regard to his safety. 

In none of thèse eleven cases, then, had the résident and nonre- 
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moving défendant, except, possibly, in the Bryce Case, been guilty 
of a breach of any duty owed by him to the person injured. In the 
master and servant cases, except the Rivers Case, however, he was guilty 
of a breach of duty ; but, except, possibly, in the Bryce Case, it was a 
duty owed to the nonresident and removing défendant, the master, 
and not to the person injured. In no one of thèse cases, therefore, 
was a cause of action stated against such défendant, except, pos- 
sibly, in the Bryce Case; the only ground for holding that none 
was stated therein being that no particular négligence was specified. 
And this circumstance that no cause, of action was so stated was 
in and of itself held to be sufficient to render the cause removable. 

It has likewise been so held by the Court of Appeals of Ken- 
tucky in a number of décisions, to wit: C, N. O. & T. P. Ry. Co. 
V. Robertson, 115 Ky. 858, 74 S. W. 1061; Davis v. C. & O. R. 
R. Co., supra; Swice v. M. & B. S. R. R. Co., supra; Slaughter v. 
Nashville R. R. Co. (Ky.) 91 S. W. 744. And it is the well-settled 
practice in this state, as sanctioned by numerous décisions of that 
court, that, though a cause of action may be stated against the rési- 
dent and nonremoving défendant, yet if on the trial before the jury 
the plaintifï fails to présent sufïîcient évidence to justify submitting 
the question to the jury, the trial should cease at once and the case 
be removed to the fédéral court. The earliest case where this prac- 
tice was approved is that of Illinois Central R. Co. v. Coley, 121 
Ky. 385, 89 S. W. 234, 1 L. R. A. (N. S.) 370. To the same effect 
are the cases of Dudley v. Illinois Central R. R. Co., 127 Ky. 221, 
96 S. W. 835, 13 L. R. A. (N. S.) 1186, 128 Am. St. Rep. 335; Un- 
derwood, Adm'r, v. 111. Cent. R. R. Co. (Ky.) 103 S. W. 322; 
Haynes' Adm'r v. C, N. O. & T. P. R. R. Co., 145 Ky. 209, 140 S. 
W. 176. _ 

[5] I will not analyze any of thèse Kentucky décisions, as I hâve 
done with regard to the fédéral décisions cited; but there can be 
no question that the law as settled by the Court of Appeals of Ken- 
tucky is that the fact that the plaintifï's pétition fails to state a 
cause of action against the résident and nonremoving défendant, in 
and of itself, without more, renders the cause removable. 

The why of this position has not been much discussed. No référ- 
ence thereto whatever is made in the décisions of the Kentucky 
Court of Appeals. They simply take it for granted that this is so. 
In the Nelson Case the position is placed on the ground that the 
résident and nonremoving défendant is a merely nominal party. 
Judge Brewer said: 

"It is claimed that this is an action for a joint tort, and therefore, nnless 
both défendants hâve a rlght of removal, this court cannot take jurisdlction, 
and the case must be renianded. This is nndoubtedly true if the complalnt 
discloses a joint tort. But it is also true that, where there has been a tort 
conimitted by one party, the plaintlff cannot joln another and merely nominal 
party as défendant so as to prevent a removal to which the real défendant is 
entitled." 

Then, as to the tenant's liability and the resuit of his nonliability, 
he said : 

"Clearly so far as disclosed he was under no responslblllty for the injury. 
Ile was therefore iruproperly joined. The only real party is the owner of 
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the building, and, as he Is a citizen of anottier state, he is entitled to a re- 
mo^'al to this court." 

This idea was accepted in the Rivers, Bryce, Williard, and Ax- 
line Cases. 

In the Bryce Case Judge Simonton said: 

"It appears from tliese autliorlties ttiat no actionable diarge of négligence 
bas been made against thèse two défendants, the conductor and engineer. 
No cause of action has been stated against them. This belng so, the only 
controversy in the coniplaiut is that of the rallway company, and the inser- 
tion of the names of thèse two défendants In the eomplalnt cannot prevent 
the removal of the cause into this court." 

And in the Williard Case the same learned judge said: 

"It is clear from ail that has been said that the Spartanburg Union & 
Oolumbia Kailroad Company has no interest whatever in the issue In this 
case, that It is neither a necessary nor a proper party. This being so, the 
Southern Railway Company, the only other défendant, being the only party 
against whom a cause of action is stated and a citizen of the state of Vir- 
ginia, had the right to remove the cause into this court. * * * It is un- 
necessary to consider whether the Spartanburg Union & Columbia Railroad 
Company is a sham party, or that its naine was inserted to defeat the juris- 
diction of this court — a proposition the court will not willingly entertain anc. 
would be loath to belleve." 

In the Lockard Case Judge Rogers placed it on the ground of 
separable controversy. He said: 

"It follows that there is no cause of action stated against the engineer in 
any aspect of the complaint. The real caiise of action in this suit is one 
against the railroad company only, in whlch Uaniels is made a party without 
any semblance of liability, joint or otherwise. It niatters not, therefore, 
whether the intent of the pleader was to make Daniels a party to defeat the 
jurisdlction of the court or not, since in any event, without référence to the 
purpose, the complaint states no cause of action, as stated, against him, 
and, no cause of action being stated against him, the railroad company had 
the right to remove the cause against it to this court. In other words, the 
cause of action is made separable because there is no cause of action stated 
against Daniels." 

In Floyt V. Shenango Furnace Co., Judge Amidon placed it on 
the ground that the joinder of the résident and nonremoving de- 
fendant was fraudulent. After referring to the point decided in 
the case of Wecker v. National Enameling Co., 204 U. S. 176, 27 
Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. Cas. 757, a case of fraudulent 
joinder, due to the allégation of a fact known to be untrue, for 
the purpose of stating a cause of action against the résident and 
nonremoving défendant on the face of the pétition and thus pre- 
venting a removal, he said: 

"If a showing hy atfidavit that the plaiutifC has no cause of action as 
against the employé will sustain a removal by the other défendant, surely 
that resuit ought to follow when the complaint on its face makes the same 
disclosure. There can be no hlgher évidence that the joinder is fraudulent 
than the fact that on the face of the complaint, under well-established prin- 
ciples of law, no cause of action is stated against the employé." 

According to this the basis of the position in question is that 
there has been a fraudulent joinder, and seemingly every case of 
a failure to allège a cause of action against such défendant is a 



M'ALLISTEE V. CHESAPEAKE & O. KT. CO. 671 

case of fraudulent joinder. This is hardly consistent with the 
earlier décision of the same court held by a diflferent jndge in the 
case of Jacobson v. Chicago R. R. Co. (C. C.) 176 Fed. 1004. That 
was a Personal injury case also. The two défendants sued bore 
towards each other the relation of master and servant, and the 
person injured was a servant also. The master was the operator 
of a railroad, and the injured servant a coal shoveler at a certain 
station on the line. The injury was caused by a defective plat- 
form on which he was at work. The duty of the master, whose 
breach was relied on, was its nondelegable duty of providing a rea- 
sonably safe place in which to work and that of the servant, to 
whom it had intrusted the performance of this duty, was to in- 
spect and to discover and report, or possibly to repair. Hence 
plaintiff sued both together. The master was the nonresident and 
removing défendant, and the servant the résident and nonremov- 
ing défendant. The cause was removed at the instance of the 
former. It claimed that the duty of the résident and nonremoving 
défendant, the servant, was a duty owed the master and not the 
injured servant, that in conséquence of this no cause of action was 
stated against such défendant, and that therefore the cause was re- 
movable. It is thus seen that the case is exactly like the later 
Floyt Case. It was held that the cause was not removable, and it 
was remanded to the state court. Judge Willard said : 

"But It Is said by the défendants that, even if the défendant Hutton was 
charged with the duty of inspeeting this platform, the complainant states no 
cause of action against him, for it allèges only a duty iniiwsed upon him in 
favor of his employer, the railroad company, and for a breach of that duty 
by a failure to inspect no cause of action arises in favor of the plaintiff. In 
other words. for norfeasance au action lies only in favor of the master, and 
not in favor of a third person ; the theory being that an employé in such 
cases owes no duty to such third person. This contention présents a question 
of law, and It must be determlned, where that question should be decided, 
which court has the right to say whether the complalnt states a cause of ac- 
tion or not?" 

Referring to the case of Alabama Southern Ry. Co. v. Thomp- 
son, 200 tJ. S. 206, 26 Sup. Ct. 161, 50 L. Ed. 441, 4 Ann. Cas. 
1147, which was a case where a cause of action was stated against 
the résident and nonremoving défendant, as well as the nonresi- 
dent and removing défendant, and the sole question was whether 
the two were jointly liable and hence could be sued together, and 
it was held that the claim of the plaintifï that they were jointly 
liable rendered the cause not removable, he said: 

"The case of Alabama Southern Ky. Co. v. Thompson was decided on the 
principle that the cause of action was what the plaintiff in good faith said 
it was." 

From this he argued: 

"If that is true when the question is whether the liablllty is joint or sev- 
eral, it must be true also when the question is whether the facts alleged 
show any liablllty at ail on the part of the défendant employé. If the plain- 
tiff in good faith says that they did, the case cannot be removed. So upon 
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thls branch of the case, as upon the otlier, the point to be deterniined is 
whether the plaintiflC bas acted in good taltti in asserting that Huttoii is 
liable to hlm for failure to Inspect. An exaniiuation of the authorities will 
show tliat this is a doubtful questloi). * * * A. plaintlff, who clainis nu- 
der such circumstances as appear in this case niere nonfeasance créâtes a 
liability in his favor, cannot be sald to make such clalm in bad faith, even 
though the court should be of the opinion thac the complaint would be held 
bad on demurrer presented by the employé." 

I doubt whether a case of fraudulent joinder is ever presented 
in the absence of fraud in the matter of allégation of facts on 
which liability on the part of the résident and nonremoving de- 
fendant is based, i. e., except where on the facts alleged a cause 
of action against such défendant is stated and they hâve been al- 
leged with the knowledge that they were untrue or without rea- 
sonable ground for believing that they were true and with the 
animus to affect the removability of the cause by such fraud. If 
this is so, then in such cases the question of good faith relates 
solely to the allégation of fact and not to the claim in law, for 
everybody is conclusively presumed to know what the law is. It 
is certain that no question of good faith or fraudulent joinder 
arises when the sole basis for the claim that the one is lacking 
and the other exists lies in the motive of the plaintiff in joining 
the résident and nonremoving défendant. Judge Taft made this 
clear in the Hukill Case, supra. And it may be that no such ques- 
tion arises when the sole basis for such claim is to be found in 
plaintifï's claim as to matter of law. I find it difficult to gather 
from the case of Alabama Southern Ry. Co. v. Thompson that, 
where the plaintifï's pleading allèges facts showing liability on 
part of both défendants and it is not claimed that such facts, in 
so far as they show liability on part of the résident and nonre- 
moving défendant, hâve been fraudulently alleged, a case of fraud- 
ulent joinder can grow out of the mère claim that there is joint 
liability so as to justify suing the two défendants together. The 
impression which the case makes on me is that in such a case the 
claim of joint liability by plaintiff is conclusive in ail cases, ex- 
cept, perhaps, where the highest court of the state where the suit is 
brought has previously decided that there is no joint liability, and, 
in such a case, the idea of fraudulent joinder is, perhaps, not need- 
ed to make the cause removable. But it seems to me that in de- 
termining whether or not the eleven fédéral décisions and those of 
the Kentucky Court of Appeals heretofore cited are on principle 
Sound, i. e., whether or not the mère fact that no cause of action 
is stated against the résident and nonremoving défendant is suffi- 
cient, in and of itself, to render the cause removable, the language 
of that portion of the Removal Act which is relevant must be 
reckoned with, and that its true meaning is ail that is relevant. 
There is nothing in it about fraudulent joinder, separable contro- 
versy, or nominal parties. It is in thèse words: 

"And when in any suit mentloned in thls section there shall be a contro- 
versy which Is whoUy between citlzens of différent states, and which eau be 
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fuUy determined as between ttiem, then eltber one or more of the défendants 
actually interested in such eontroversy may reniove said suit into the Circuit 
Court of the United States for the proper district." 

This présupposes that there may be in a suit "a eontroversy 
which is wholly between citizens of difïerent states and which 
can be fully determined as between them" which does not cover 
ail that is therein. Where such is the case, it is provided that 
"one or more of the défendants actually interested in such eon- 
troversy" may remove the suit. Where, then, the plaintifï fails to 
allège facts which présent a cause of action against the résident 
and nonremoving défendant, is it or not to be said that there is 
a eontroversy in the suit to which such défendant is no party and 
which is wholly between the plaintifï and the nonresident and re- 
moving défendant and which can be fully determined as to them? 
It is true that in such a case the plaintiff is claiming that the for- 
mer as well as the latter is liable for the injury complained of; 
but, as no facts are alleged showing liability on his part, does it 
not follow that the eontroversy as to the liability of the latter, 
under the facts alleged, is one that is wholly between plaintiff and 
the latter and one that can be fully determined as between them 
within the meaning of the provision? 

I fînd it somewhat difïicult to answer thèse questions satisfac- 
torily to myself, and the relevant décisions do not yield much help 
in answering them, because, so far as my reading has gone, I do 
not find that any court has come to close quarters with the exact 
meaning of this provision of the Removal Act and attempted to point 
out exactly what is, covered by it and what not. It is well settled by 
the Suprême Court of the United States that in determining wheth- 
er a particular case is covered thereby the view must be limited 
to the allégations of the plaintifï's pleading. But it has laid down 
no clear line between those cases which are covered by it and 
those which are not. It has never had occasion to deal with the 
question now under considération. It would seem that according 
to its view but few cases can arise coming within its purview. 
This appears from Judge Lowell's citation and characterization of 
the décisions of the Suprême Court dealing with the removability 
of a suit because of the présence in it of what is called a separable 
eontroversy in the case of Régis v. United Drug Co. (C. C.) 180 
Fed. 201. Yet, if the necessities of this case were such as to re- 
quire my taking position on the question as to whether the fact 
that no cause of action is stated against the résident and nonre- 
moving défendant renders the cause removable, I would feel com- 
pelled to give the numerous décisions of the Suprême Court there- 
by referred to a very careful considération. Each separately would 
hâve to be subjected to a very close and keen criticism, and, after 
so doing, they would hâve to be viewed together ; this in order to 
extract their essence. Otherwise, I would not feel properly 
equipped to deal with the question. And this is a work that should 
be donc by some one. 
19S F.— 43 
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This possible view of the matter, however, occurs to me in this 
connection. In the case of Powers v. C. & O. R. R. Co., 169 U. 
S. 92, 18 Sup. Ct. 264, 42 L. Ed. 673, Mr. Justice Gray said : 

"The cause of action Is the subject-matter of the controversy, and that Is, 
for ail purposes of the suit, whatever the plalntlff discloses it to be in his 
pleadings." 

If, then, there is no cause of action stated against the résident 
and nonremoving défendant, i. e., if the cause of action stated 
against the nonresident and removing défendant is not a cause of 
action against him or it, also, can it be said that he or it is a par- 
ty to the controversy between the plaintiff and the nonresident 
and removing défendant as to the cause of action stated against it, 
and, if not, is not that controversy one that is wholly between such 
défendant and plaintiff, and that can be fully determined as be- 
tween them within the meaing of the provision? But the neces- 
sities of this case do not require that I should take such position. 

It is apparent, from the récent décisions of the Suprême Court, 
that, in such cases as we hâve hère, it shows much respect to the posi- 
tion of the highest court of the state where the case arises, if, in- 
deed, it does not regard it as conclusive. Now, it is as well settled 
in Kentucky, as it is possible for it to be, that, where the plaintifï's 
pleading states no cause of action against the résident and nonre- 
moving défendant, the cause is removable. This can only be be- 
cause it is considered that in such a case the plaintiff's pleading 
présents a controversy which is wholly between him and the non- 
resident and removing défendant and which can be fully determined 
as between them. And, if that is really so, there can be no question 
that thé case is covered by that provision of the Removal Act. But, 
if for such a suit to be removable, it is essential that fraud be made 
out in the claim that as a matter of law on the facts alleged there 
is liability on the part of the résident and nonremoving défendant, 
.this case présents such fraud, in that there was no reasonable basis 
for thé claim that the résident and nonremoving défendant hère, 
the lessor, was liable for the injury complained of. It is true that 
the Kentucky Court of Appeals has nevér held that the lessor of a 
railroad is not liable for an injury to a trespasser thereon caused 
by the lessee in the opération of one of its trains. But the prin- 
ciples upon which it held that the lessor was liable in the McCabe 
and Sheegog Cases, and was not liable in the Swice Case require 
that it should so hold, whenever such question shall be presented 
to it. And there seems to be no room for reasonable doubt as to 
this. Thèse considérations lead me to the conclusion, on the as- 
sumption upon which I hâve been proceeding, that this cause was 
removable. That assumption is that the plaintiff's pleadings hère 
State a good cause of action against the nonresident and removing 
défendant. 

Does, then, the fact that they do not so state, in that the nég- 
ligence charged is failure to discover the présence of plaintiff s 
intestate on the track in time to. hâve warned him of the ap- 
proach of the train and thus to hâve avoided the injury, make any 
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différence? I do not see why it should. The résident and nonre- 
moving défendant is still no party to the controversy to which the 
nonresident and removing défendant is a party, and that contro- 
versy is wholly between it and plaintiff and can be fuUy determined 
as between them; and the same ground exista for saying that the 
joinder of the résident and nonremoving défendant was fraudulent. 

It remains to say a word or two as to the cases cited and relied 
on by plaintiff. The Sheegog Case was carried to the Suprême 
Court of the United States from the Kentucky Court of Appeals, 
whose décision therein has been heretofore referred to, and that 
court affirmed the décision of the lower court. If, as we hâve found, 
that décision is not against the removability of this cause, its af- 
firmance by the Suprême Court is not. The Suprême Court held 
that it was bound to accept the décision of the lower court that 
the résident and nonremoving défendant, the lessor, was liable for 
the death of plaintiff's intestate, a servant of the nonresident and 
removing défendant, the lessee, caused by the négligent perform- 
ance of the duty owed the public to provide a safe roadbed, and 
that such liability was joint with that of the removing défendant 
the lessee, as sound, and that, such joint liability existing, the cause 
was not removable even though the joinder had been made for the 
express purpose of preventing a removal. In such a case there can 
be no such thing as a fraudulent joinder. 

The décision in the Willard Case was substantially the same, 
though the liability of the résident and nonremoving défendant, the 
lessor, was placed on a différent ground. The cause originated in 
one of the courts of original jurisdiction in the state of Illinois, 
from whence it was removed to the fédéral court. That court hav- 
ing taken jurisdiction, its judgment was reversed by the Circuit 
Court of Appeals for the Seventh Circuit for want of jurisdiction, 
and its judgment was affirmed by the Suprême Court on certiorari. 
The law of the state of Illinois as determined by its Suprême Court 
is that the lessee of a railroad is the mère servant or agent of the 
lessor. 

In the case of Chicago R. R. Co. v. Hart, 209 111. 414, 70 N. E. 
654,'66 L. R. A. 75, cited in the Williard Case, it is said: 

"ïhough a railroad company may, by lease or otherwise, Intrust the exécu- 
tion of its cliarter powers and dutles to a lessee company, this court has 
expressed the vlevv that the lessee company, while exercising such chartered 
privilège or chartered powers of the railroad company, is to he regarded as 
the servant or agent of the lessor company." 

Of course, in jurisdictions where this is the law, it must be held 
that the lessor, in ail cases, is liable for the lessee's négligence. So 
in the Williard Case, Mr. Justice Harlan said: 

"It results that, upon the face of the record, the action throughout was 
proceeded on as a joint action, and that there was no separable controversy 
in such an action entltiing the lowa corporation as a matter of law, to re- 
niove the case from the state court. And it cannot be predicated of the plain- 
tiff that he frauduleutly and improperly made the Illinois corporation a co- 
defendant with the lowa corporation when such a charge is negatived, as a 
matter of law, by the fact that the plaintlft" was, as we hâve seen, entitled 
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under the laws of Illinois, where the cause of action originated and within 
wWch the road was located, to bring a joint action against the Illinois and 
lowa companies." 

It must be accepted, therefore, that there is nothing in this déci- 
sion of the Suprême Court, as there was nothing in the Sheegog 
Case, requiring a remand of this action to the state^ court. 

The Enos Case decided by the appellate court of this circuit, was 
not a suit against a lessee and lessor of a railroad to recover of 
both for the lessee's négligence. It was a suit against a master and 
servant to recover of both. The servant was the résident and non- 
removing and the master the nonresident and removing défendant. 
The injured person was a servant also. It arose in this state and 
was brought in the circuit court for Jefïerson county, from whence 
it was removed to the Circuit Court of the United States for the 
Western' District. Motion to remand having been overruled, and 
the suit having resulted in judgment for défendant, the case was 
carried to the appellate court. It was there held that the suit was 
not removable, and the judgment of the lower court was reversed 
with directions to remand to the state court. The plaintiff's péti- 
tion stated a good cause of action against both défendants ; that 
against the résident and nonremoving défendant, the servant, be- 
ing his Personal négligence, alleged to bave caused the injury, and 
that of the nonresident and removing défendant, the master, the 
négligence of the servant. Not otherwise was a case stated against 
the latter. That being so, the cause was not removable in the ab- 
sence of a fraudulent joinder. This had been recognized by the 
lower court, and the sole ground of removal was that there had been 
a fraudulent joinder. This was attempted to be made out by show- 
ing that the injury was due to the négligent performance by the per- 
son injured of the work he was doing when injured, and not to 
any négligence of the résident and nonremoving défendant, and 
that there was no reasonable basis for claiming otherwise. If the 
claim as to the cause of the injury was correct, then the plaintifï 
had no cause of action against either défendant, for the nonresi- 
dent and removing défendant was not liable except through the 
négligent act of the résident and nonremoving défendant. It was 
held that a fraudulent joinder in such a case could not be made out 
by showing that plaintifï had no reasonable basis for claiming that 
he had a cause of action against either défendant. Judge Knappen 
said: 

"The Circuit Court in denying the motion to remand praetîcally found that 
plaintifE was affirmatively shown to hâve no cause of action against any of 
the défendants. The assertion of fraudulent joinder of O'Hearn and Bittner 
necessarlly involves the proposition that the cause of action against even 
the résident défendant was fraudulently asserted. But the rule which per- 
mits a removal to the fédéral court In case of a fraudulent joinder of défend- 
ants whose présence destroys diverslty of citizenshlp cannot be carried to 
the extent of permitting such fraudulent joinder to be inferred from the fact 
only that no cause of action is fouud to exist against any défendant, résident 
or nonresident, or of permitting a removal in a case where the négligence 
of the eorporate défendant can be made out only by proof of négligence of 
the servant alleged to be fraudulently joiued but against whom a cause of 
action is stated." 
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I see nothing in this décision that militâtes against the position 
hère taken. In view of thèse considérations, therefore, I am con- 
strained to overrule the motion to set aside the order overruling 
the motion to remand. 



UNITED STATES v. 0'NEILI> et al. 

(District Court, D. Colorado. August 19, 1912.) 

No. 5,859. 

1. Eminbnt Domai.\ (i 29*) — Lajtds Taken for Public Use — Government 

iBRiGATio.M Project. 

Lands condemncd by the United States under Réclamation Act June 
17, 1902, e. 1093, § 7, 32 Stat. 389 (U. S. Comp. St. Supp. 1911, p. 6G6), 
for right of way for a canal or ditch required in the carrying out of an 
irrigation project, are taken for a public use. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dlg. § 76 ; 
Dec. Dlg. i 29.*] 

2. Eminent Domain (§ 5*) — Condemnation Undeb Réclamation Act — Pro- 

cédure. 

The power conferred on the Secretary of the Interior by Réclamation 
Act June 17, 1902, c. 1093, § 7, 32 Stat. 3S9 (U. S. Comp. St. Supp. 1911, 
p. ()t>6), to condemn lands necessary for use in constructing irrigation 
Works, is not suhject to limitation by state statutes relating to the ex- 
ercise of the power of eminent domain of the state, nor is its exercise 
governed by a state procédure requirlng the necessity of the taklug in 
each particular case to be determined by a local commission, but sueh 
necessity is a matter to be determined by the Secretary, whose décision 
is not reviewable by the courts. 

[Efd. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 19-23; 
Dec. Dig. § 5.*] 

ci. Eminent Domain (§ 74*) — Proceedings Undeb Réclamation Act — Righï 
TO Tare Po.ssession. 

In proceedings by the United States to condemn right of way for a 
ditch under Réclamation Act June 17, 1902, c. 1093, § 7, 32 Stat. 389 
(U. S. Comp. St. Supp. 1911, p. 666), which provides a fund from which 
the damages assessed shall be paid, it is not necessary that the damages 
shall be assessed and paid before the government may be allowed to take 
possession. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 188- 
197; Dec. Dig. § 74.*] 

Condemnation proceedings by the United States against Jesse 
O'Neill and James O'NeilI. On motion by plaintifï for an order for 
possession. Motion sustained. 

Ethelbert Ward, of Denver, Colo., for petitioners. 
CatHn & Blake, of Montrose, Colo., for défendants. 

LEWIS, District Judge. This is a proceeding in condemnation. 
From the pétition, answer and reply thèse facts appear : The plain- 
tilïs hâve been engaged for the past several years in the construc- 
tion of an irrigation System in the Uncompahgre Valley, in Mont- 
rose and Delta counties. It is in charge of the Secretary of the 

•For other cases see same topic & § ncmbee in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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Interior under authority vested in him by the réclamation Act, ap- 
proved June 17, 1902 (32 Stat. 388), and is known as the Uncom- 
pahgre Valley project. Up to this time about five million dollars 
bas been expended in its construction, but it is not completed. It 
diverts a large body of water from the Gunnison River through 
a long tunnel into the Valley, whence it is taken in large canals, 
from which it is received into smaller canals and from them car- 
ried in distributing ditches to the arid acres to be reclaimed. At 
some places water is turned into small creeks, or other natural 
drainage ways, and taken therefrom lower down in canals or ditch- 
es for carriage and ultimate distribution. It is expected by those 
in charge for the Government that the system when brought to 
completion will reclaim about 140,000 acres of dry lands and ren- 
der them highly productive. The particular part of the System 
with which we are hère concerned is known as ditch D, or the 
Spring Creek latéral, by which it is intended to take out of Spring 
Creek, a part of the waters turned into said creek from a canal 
higher up, and conduct the same for about five miles for the réc- 
lamation of some eight hundred acres. Starting at the head of this 
ditch, about three-quarters of a mile of its course, as projected, is 
across improved and occupied lands of défendants. That part of 
it has been surveyed, but no construction work has been done 
thereon, for the reason that petitioners hâve been unable to come 
to terms with the défendants therefor, and consequently this pro- 
ceeding is for the purpose of acquiring the right thereto by con- 
demnation. Construction work on the remainder of the line of this 
ditch has been finished. 

The défendants resist the attempt of plaintifïs to thus acquire a 
right of way across their lands. They admit that they were unable 
to agrée on a considération therefor. They plead two matters in 
défense, the sufficiency of which must be determined now, — both 
raising the question of necessity. The first is stated in the answer 
thus (p. 10) : 

"Plalntlffs hâve laterals from tlieir own irrigation System, surveyed, plat- 
ted and constructed from which they can carry and dlstribute water upon 
every acre of land that is eovered by said Spring Oreeli canal (ditch D), and 
from which distribution and delivery will lie and is, wholly feasible and 
practicable, and that tlie said proposed Spring Creek canal is wholly un- 
necessary ;" 

and in support of this défense they rely upon a state statute, being 
section 2420, R. S. Colo., 1908, found in the chapter on Eminent 
Domain, which, in part, is as follows : 

"The court or .ludge * * * shall appoint a board of commissloners of 
not less than tbree freeholders to ascertain and détermine the necessity for 
takiug such lands. * * * " 

Their said second défense is stated in their answer thus (p. 3) : 

"That many years prier to the flling of the pétition herein, to wit, ever 
sinoe ou or about February 24, 18.01, there has been constructed and in op- 
ération across the lands of défendants sought to be subjected to the burden 
of a right of way by plalntlffs herein a ditch for the conveying of water from 
Spring Oreek to lands lying beyoud the lands of défendants, and ever siuce 
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said time said diteh has been in opération and bas earried the waste, seei>- 
iige and spring vvater across the lands of défendants to lands lyins be- 
yond for irrigation purposes. That the irrigation of ail of the lands adjoinliig 
and lying beyond the lands owned by défendants and across which plain- 
tiffs désire to secure a right of way can practicably and feasibly be attain- 
ed by enJarglng the diteh now eonstrueted and in opération across the land.s 
of défendants, and known as the Blye & Hall diteh. That ail of the wa- 
ter that is neeessary to irrigate the lands sought to be irrigated by plalntiJîs 
oun be earried tlirough said Blye & Hall dltch by enlarging the saine by 
the plaintiffs herein. That défendants herein hâve offered the said plain- 
tiffs the right to enlarge said Blye & Hall diteh, as now eonstrueted. to car- 
rj' the water neeessary to Irrigate the lands lying beyond défendants' lands 
sought to be irrigated and reclaimed by piaintiflfs free of any charge, except 
the retalntng by défendants of the water to which they are entltled under 
thelr fllings and appropriations under the Blye & Hall diteh, and défendants 
stand ready and willing at this time to deed to plaintiffs a right of way across 
défendants' lands from Sprlng Creek along the line of the Blye & Hall diteh, 
as eonstrueted and filed, free of any charge for such right of way except 
that défendants' water rights as now existing and enjoyed by them be rec- 
ognized and the water to which they are entitled (11.32 second feet) to run 
through such Blye & Hall diteh and delivered to them ;" 

— and in support of this défense défendants rely on section 2420, 
supra, and also on section 3170, R. S-, Colo., 1908, being a part of 
the State act on Irrigation, as follows: 

"That no tract or pareel of improved or occupied land in this state, shall, 
without the written consent of the owner thereof, be subjected to the burden 
of two or more irrigating ditches eonstrueted for the purpose of conveying 
water through said property, to lands adjoinlng or beyond the same, when 
the same object can feasibly and practicably he attalned by uniting and con- 
veying ail the vvater neeessary to be conveyed through such property in one 
diteh." 

There are other facts set up in the answer as a claimed défense 
against the right to condemn, but, as I am of the opinion that they 
are material only on the measure of damages, they cannot be con- 
sidered now, but must stand over for that inquiry. 

The petitioners move for immédiate possession. The motion is 
resisted. On the hearing of the motion petitioners presented the 
affidavits of four persons, from which it appears that they are fully 
informed of the situation, and they dépose that the selected line 
of diteh D, of which the segments hère sought in condemnation 
are a part, is a neeessary route and that no other is practicable to 
serve the contemplated purposes. One of them déposes that he has 
known the Blye & Hall diteh for the past eight years and that it 
has not been maintained or operated or earried any water whatever 
during that time; that along portions of its claimed route there 
are no traces of it on the ground ; that there is nothing on the 
ground to indicate that it was ever eonstrueted between points 
marked "Intake 1" and "Intake 2" on exhibits attached, and that 
it has no headgates or intakes. 

The défendants presented the affidavit of one person. He de- 
poses that the Blye & Hall diteh with enlargements will be feasi- 
ble for the same purpose in contemplation by the petitioners for 
their diteh and that it would carry water to the lands intended to 
be served by diteh D, except the strip between the two. 
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Neither gide présentée! affidavits touching the first défense above 
noted, but arguments were made thereon based on exhibits that 
were presented and filed. 

The lands sought consist of two disconnected segments, as shown 
by the maps, along the Une of the proposed ditch, fifty feet in 
width and less than one mile in total length, and a small rectangular 
tract at the proposed headt^ate, one hundred feet long by seventy- 
five feet wide, covering both banks of Spring Creek. 

[1] 1. Express authority for this proceeding is given by section 
7 of the réclamation Act (32 Stat. 388). That Act and the facts 
hère amply disclose that the purpose for which petitioners seek 
to condemn and take thèse lands is a public purpose. Burley v. 
United States, 179 Eed, 1, 102 C. C. A. 429, 33 L. R. A. (N. S.) 
807. The State constitution, statutes and Colorado décisions also 
déclare it to be a public purpose. Colo. Const. art. 16, § 7; R. 
S. Colo. 1908, § 3169. This is not denied by the défendants. 

[2] 2. Défendants do not question the necessity of a way to 
convey the waters from Spring Creek to the lands to be reclaimed; 
nor do they claim that more land is sought to be taken than is nec- 
essary for the construction and maintenance of the ditch if it is to 
be put through ; nor that the proposed ditch is impracticable for 
the purpose in view; nor that it should be constructed on some 
other route. I understand them to concède that under the local 
rulë thèse matters, in so far as they involve the élément of neces- 
sity for the taking, are not open to judicial inquiry and détermina- 
tion. Gibson v. Cann, 28 Colo. 499, 66 Pac. 879; Railroad Co. v. 
Telegraph Co., 30 Colo. 133, 69 Pac. 564, 97 Am. St. Rep. 106; 
Warner v. Town of Gunnison, 2 Colo. App. 431, 31 Pac. 238. 

Their position in this regard is two-fold: first, a canal or ditch 
has already been constructed as a part of the project, from a point 
on the creek upstream, traversing in its course higher lands, but 
through which and the lower end of ditch D the same waters can 
be conducted to the lands; and, second, there is now a private 
ditch across défendants' lands through which the waters may be 
taken and applied as proposed, therefore there is no necessity for 
the upper end of this ditch, and consequently their lands cannot 
be condemned and taken. Both contentions are based on section 
2420 of the State statute, and the construction placed thereon by 
the courts. Sand Creek Co. v. Davis, 17 Colo. 326, 29 Pac. 742; 
Kern v. Minekine, 45 Colo. 378, 101 Pac. 341 ; Broadmoor Co. v. 
Curr, 142 Fed. 421, 73 C. C. A. 537. 

As an additional basis for the second contention défendants in- 
voke section 3170 of the State statute, quoted above, and the con- 
struction placed thereon. Tripp v. Overocker, 7 Colo. 72, 1 Pac. 
695; Downing v. More, 12 Colo. 316, 20 Pac. 766; San Luis Co. 
V. Canal Co., 3 Colo. App. 244, 32 Pac. 860. 

It is obvions that to enforce défendants' contention would nec- 
essarily resuit not only in stripping the Secretary of the Interior 
of ail power, discrétion and responsibility bestowed upon him by 
the réclamation Act as to the planning of such projects, but would 
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also operate to transfer that power and discrétion to local boards 
of commissioners ; and if such boards were not of like mind as to 
the necessity for diiïerent sections of the same waterway, or as 
to separate waterways for the one project, the plan as a whole 
and also as to its différent parts is thus thwarted and the législa- 
tive purpose is at once set at naught. The largeness of the proj- 
ect under considération demonstrates that many canals and carry- 
ing and distributing ditches are necessary. How many and where 
they shall be put requires technical ability, as to which even those 
who are, compétent to décide may not agrée with exactness. It 
does not appear just how far upstream the headgate of the canal, 
which défendants say has been constructed by petitioners and will 
serve (in conjunction with the lower end of ditch D) the same pur- 
pose as the proposed ditch, is above the headgate of the proposed 
ditch, but it does appear from the exhibits that that distance must 
be several miles, and it also appears from the exhibits that the Une 
of that canal is more than one mile westerly from the headgate of 
the proposed ditch and that they are on différent levels, — that dif- 
férence being stated by counsel to be about one hundred and fîfty 
feet. It also appears that the proposed ditch reaches, some three 
and a half miles below its headgate, the line of said canal ; but at 
that point the ditch and the canal are on greatly différent éléva- 
tions. The waters in the canal are syphoned across the lower 
ground through steel pipes and continue on the higher level. De- 
fendants' proposition is that enough water to supply ditch D should 
be dropped into it from the canal at this point, thus avoiding the 
construction of ditch D across their lands at its upper end. 

As to the Blye & Hall ditch, it clearly appears that it never reached 
Spring Creek, that it has never been constructed between a point at 
the creek marked "Intake No. 1" and point marked "Intake No. 2," 
being a distance of about a half mile, the upper part of which is not 
on défendants' lands. That part of said ditch which it is claimed has 
heretofore been constructed on défendants' lands is below the point 
marked "Intake No. 2" and is about 600 feet in length. The proof 
conclusively shows that the lower part of said ditch was constructed 
many years ago, it was a small affair, has not been maintained, has 
not been used for many years, is now scarcely visible at places where 
it had been constructed, and that the only purpose it ever served was 
to gather some seepage and spring waters. It is not believed that the 
facts bring it within the intendment of said section 3170. 

The apparent impossibility of carrying into exécution the réclama- 
tion Act under the local restrictions contended for ought to be sufi5- 
cient reason for their rejection. 

But the necessity contemplated under the State statute does not 
mean an absolute one, but only a reasonable necessity. It is sufficient 
if it appear, "That the property sought to be condemned would con- 
duce to some extent to the accomplishment of the public object to 
which it was to be devoted. With the degree of necessity, or the ex- 
tent to which the property will advance the public purpose, the courts 
hâve nothing to do." "A large discrétion is necessarily vested in those 
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who are vested with the power in determining what property and how 
much is necessary. To warrant a déniai of the application, it should 
appear that what is sought is clearly an abuse of power on the part 
of the petitioner." Lewis, Em. Dom. 3rd Ed. 2 Vol. Sec. 601; 15 
Cyc. p. 632. 

Further, it must be borne in mind that the petitioners hère are not 
exercising in this proceeding the State's power, and therefore are not 
bound by the limitations and restrictions placed on that power ; but 
they are exerting their own sovereign right, and the only restriction on 
the exercise of that right is, that just compensation shall be made for 
private property taken for public use. 5th Amendment to the U. S- 
Constitution. 

Kohi V. U. S., 91 U. S. 367, 374 (23 L. Ed. 449): 

"If the United States hâve the power (Enilnent Domain), it mnst be com- 
plète in itself. It eau neither be enlarged uor dlminished by a state. Nor 
eau any state preseribe the manner in which it must be exercised. The 
consent et a state can never be a condition précèdent to its enjovuient." Rail- 
road Co. v. Lowe, 114 U. S. 525, 531, 5 Sup. Ct. 095, 29 L. Ed. 264. 

The question of necessity is political and must be determined by 
congress. "When the use is public, the necessity or expediency of 
appropriating any particular property is not a subject of judicial cog- 
nizance." Boom Co. v. Patterson, 98 U. S. 403, 406, 25 L. Ed. 206; 
U. S. V. Jones, 109 U. S. 513, 518, 519, 3 Sup. Ct. 346, 27 L- Ed. 1015. 

"The question of necessity is not one of a judicial character, but 
rather one for détermination by the law-making branch of the gov- 
ernment." Backus v. Depot Co., 169 U. S. 557, 568, 18 Sup. Ct. 445, 
450 (42 L. Ed. 853). 

The législative branch may delegate the détermination of the ques- 
tion of necessity. The réclamation Act imposes that duty on the Sec- 
retary of the Interior, and it appears hère that he has selected the route 
for ditch D claimed in the pétition. Chappell v. U.' S., 160 U. S. 499, 
510, 16 Sup. Ct. 397, 40 L. Ed. 510; Burley v. U. S., 179 Eed. 1, 102 
C. C. A. 429, 33 L. R. A. (N. S.) 807 : U. S. v. Certain Lands (C. C.) 
145 Fed. 654, 657; Barrett v. Kemp, 91 lowa, 296, 59 N. W. 7€i; 
Warner v. Town of Gunnison, 2 Colo. App. 431, 31 Pac. 238; Joplin 
Co. V. Joplin, 124 Mo. 129, 27 S. W. 406; Smith v. Gould, 59 Wis. 
631, 18 N. W. 457; Farneman v. Cemetery Ass'n, 135 Ind. 344, 35 
N. E. 271; Philadelphia v. Ward, 174 Pa. 45, 34 Atl. 458; Kirk- 
wood V. School District, 45 Colo. 368, 101 Pac. 343. 

This question of necessity obviously goes to petitioners' f unda- 
mental right, ànd the provisions of the State statute in that respect 
cannot be imposed on the petitioners without their consent. Neither 
section 2 of the Act of August Ist, 1888 (25 Stat. 357), nor the gên- 
erai conforrnity Act are effective for that purpose. They relate only 
*'to practice, pleadings, forms and modes of proceeding." Hills & 
Co. v.Hoover, 220 U. S. 329, 336, 31 Sup. Ct. 402, 55 L. Ed. 485. 

On the facts hère presented, the conclusion is reached that the only 
inquiry for détermination in limine is whether the contemplated pur- 
^pose to which the lands sought to be condemned are to be devoted is 
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a public use. Shoemaker v. U. S., 147 U. S. 282, 298, 13 Sup. Ct. 
361, 390 (37 L. Ed. 170): 

"The adjudicated cases likewise establish the proposition that while the 
courts hâve power to détermine whether the use for which private property 
Is authorized by the législature to be taken, is In fact a public use, yet, If 
this question Is decided in the affirmative, the judicial function is exhausted." 

[3] 3. Section 15 found in the Bill of Rights in the Colorado Con- 
stitution, is this: 

"That private property shall not be taken or damaged, for public or prl- 
rate use, wlthout just compensation. Such compensation shall be ascertalned 
by a board of commissioners, of not less than three freeholders, or by a jury, 
when required by the ovvner of the property, in such manner as may be 
prescribed by law, and until the same shall be paid to the owner, or Into 
court for the owner, the property shall not be needlessly dlsturbed, or the 
proprletary rights of the owner therein dlvested." 

The Colorado statute (Section 2420, R. S. Colo. 1908) makes provi- 
sion for the manner of executing this constitutional requirement. It 
provides that pending the proceeding in condemnation the judge or the 
court may détermine the amount that petitioner shall pay or deposit 
pending the ascertainment of damages, and that on payment of said 
sum into court, to be there held until the damages are ascertalned, the 
court may, by an order, let the condemnor into possession. The de- 
fendants insist that they are also entitled to hâve this done before the 
petitioners can be let into possession. McClain v. People, 9 Colo. 190, 
11 Pac. 85. 

Hère again it is noted that there are no such restrictions in the 
Fédéral Constitution or Acts of Congress on the petitioners' rights. 
The réclamation Act provides a fund from which to pay the damages 
to which défendants may be entitled. 

Cooley's Constitutional Limitations, p. 694: 

"When the property Is taken directly by the State, or by any municipal 
corporation by State authority, it has been repeatedly held not to be essen- 
tlal to the valldity of a law for the exercise of the right of eminent domain, 
that It should provide for making compensation before the aetual appropria- 
tion. It Is suflicient if provision Is made by the law by which the party 
can obtain compensation, and that an impartial tribunal is provided for as- 
sesslng it. • * • It is essential, however, that the remedy be one to 
which the party can resort on his own motion ; If the provision be such that 
only the public authorities appropriating the land are authorized to take pro- 
ceedlngs for the assessment, it must be held to be vold." Lewis, Em. Dom. 
Vol. 2, 3rd Ed. Sec. 963 et sea. 

If it be conceivable that petitioners could dismiss this proceeding 
after being let in, or that they would withdraw on the assessment of 
damages, still an impartial tribunal is open to the défendants in which, 
by initiation on their part, the damages could be assessed. They are 
thus protected. Act March 4, 1911 (33 Stat. p. 1136, § 145); U. S- 
V. Manufacturing Co., 112 U. S. 645, S Sup. Ct. 306, 28 L. Ed. 846; 
Cherokee Nation v. Railway Co., 135 U. S. 641, 658, 10 Sup. Ct. 965, 
34 E. Ed. 295 ; Sweet v. Rechel, 159 U. S. 380, 16 Sup. Ct. 43, 10 
L. Ed. 188; Crozier v. Krupp, 224 U. S. 290, 32 Sup. Ct. 488, 56 h 
Ed. 771 ; Adirondack Co. v. State, 176 U. S. 335, 349, 20 Sup. Ct. 
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460, 44 !.. Ed. 492; Great Falls Mfg. Co. v. Garland (C. C) 25 Fed. 
521. 

The only question now open is one of damages which must be as- 
sessed by a jury in the usual way. Chappell v. U. S., 160 U. S. 499, 
16 Sup. Ct. 397, 40 L. Ed. 510. 

_ The motion will be sustained and an order entered letting the peti- 
tionérs in. 

It is so ordered. 



THE FAYKTTB BROWN. 

(District Court, N. D. OMo, E. D. Marcli 27, 1912.) 

No. 2,043. 

Collision (§ 98*) — Steam Vessels Meeting — Violation of Rui.es. 

A steamer, whlch passed down through the American Soo looks at 
nlsht and proceeded on her way at t'ull speed and without glvmg any 
signais to other vessels in the river, as required by rule 24 of the Rules 
for the Great T.aUes (Act l^eb. 8, 1SS)5, c. «4, § 1, 28 Stat. 649 [U. S. Comp. 
St. 1901, p. 28911), held solely In tault for a collision with a barge pass- 
In^ up in tow on her proper course, and a second collision with ànother 
barge resultlng from the tirst. 

[Ed. Note; — For other cases, see Collision, Cent Dlg. §i 208-210; Dec. 
Dlg. § 98.* , 

Collision with or between towing vessels and vessels in tow, see note 
to The John Ii;nglls, 100 C. C. A. 581.] 

In Admiralty. Suit for collision by the Saginaw Bay Transporta- 
tion Company, as owner of the barge Bottsford, against the steamer 
Fayette Brown and Pittsburgh Steamship Company, brought in by 
the claimant of the Brown. Decree against the Brown. 

George B. Marty, for Saginaw Bay Transportation Co. 

Goulder, Day, White, Garry & Duncan (O. D. Duncan, of counsel), 
for Northwestern Tr. Co. 

Hoyt, Dustin, Kelley, McKeehan & Andrews (George W. Cot- 
trell, of counsel), for Pittsburg Steamship Co. 

DAY, District Judge. This action arose out of a collision be- 
tween the steamer Fayette Brown and the barge Bottsford about 
10 o'clock on October 29, 1906, a short distance below the locks 
of the Soo. Both vessels were down bound; the Bottsford laden 
with lumber, and the Brown with ore. The Bottsford and her 
towing steamer, the Leuty, also owned by the libelant, locked 
through ahead of the Brown, and on coming out of the lock the 
Leuty took the Bottsford alongside on her starboârd side and en- 
deavored to dock at the côal dock known as Kemp's Dock on the 
American side of the river. The Brown passed down through the 
lock a little later, and in proceeding down the river coUided with 
the Bottsford, as the Bottsford and the Leuty were trying to reach 
Kemp's Dock. In the original action the libelant proceeded against 
the Brown alone. Later the owner of the Brown brought in the 

•For other cases sec same toplc & i ncmber in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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Pittsburg Steamship Company, owner of the barge Nasmyth and 
the steamer Houghton, to answer to the libelant's claim, on the 
ground that the fault of the Houghton and Nasmyth had caused 
the Brown to conide with the Nasmyth and throw the Brown in 
colhsion with the Bottsford. A number of boats were in the im- 
médiate vicinity at the time of thèse disasters. 

It appears from the record that the steamer Fayette Brown locked 
through the American Soo with the steamer Wawatam. The Wa- 
watam proceeded out of the look and then stopped to take on sup- 
plies. The Brown passed her on the Wawatam's starbo^rd side, 
and the Houghton, with the Nasmyth in tow, was somevvhat be- 
low and bound up for the locks, and below the Houghton wai the 
Leuty, with the Bottsford lashed to her starboard side, attempting 
to make a landing at Kemp's Dock, having corne down from the 
American Soo. The boats being located in this manner, there 
were two collisions, one between the Nasmyth and the Brown, and 
the second between the Bottsford and the Brown, and, as I hâve 
indicated, both the Brown and the Bottsford claim damages; the 
Bottsford having iîrst filed a libel against the Brown, and the Brown 
filing a pétition under the fifty-ninth admiralty rule (29 Sup. Ct. 
xlvi), bringing in the Pittsburg Steamship Company owner of the 
Houghton and Nasmyth. It appears from the record that the Leuty 
is a wooden steamer of 178 feet length and 33 feet beam, the Botts- 
ford is 164 feet long and 32 feet beam, the Brown 320 feet long and 
42 feet beam, and the Nasmyth is 365 feet long. The steamer 
Houghton is over 400 feet long. 

It appears, from a fair considération of the testimony, that after 
the Bottsford and Leuty were lashed together they slowly proceeded 
down the river, seeing the Houghton and Nasmyth coming up on 
the range known as the Bayfield Rock Range, the ordinary range 
used by steamers using the St. Mary's river entering the locks. The 
Leuty and Bottsford passed 75 feet or 100 doser to the shore tlian 
the Nasmyth, and about this time the Leuty and the Bottsford 
started to turn into the dock. They were about abreast of Kemp's 
Dock. The captain of the Leuty was on the pilot house in charge 
of the vessel ; that while heading toward the dock going up the 
stream, and at perhaps 400 or 500 feet from the dock, the Brown 
struck the Bottsford. There is some dispute as to whether or not 
the Leuty and Bottsford were moving forward at the time of this 
collision; but I do not consider this of much importance, in view 
of the other facts in the case, because from the entire record it is 
quite apparent to me that, if the Brown had not collided with the 
Nasmyth, there would hâve been no collision with the Bottsford. 
The Brown came down the river at full speed, not having blown any 
signais, and when about a quarter of a mile away the Leuty blew 
her two-blast signal, indicating that the Leuty was going to port. 

Now rule 24 of the Rules Governing Navigation on the Great 
Lakes provides : 

"That In ail narrow chaiinels where there Is a eurrent, that is the river 
St. Mary, St. Clair, Détroit, Niagara, and St. Lawrence, when two steamers 
are meeting, the descending .steamer shall hâve the right of way, and shall, 
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before the vessels shall hâve arrived wlthin a distance of oue-half mile oî 
each other, give tbe signal necessary to indicate which side she eleets to take."' 

So, under this rule the Brown had the right of way, and also had 
the duty imposed upon her of giving a signal within half a mile of 
the other vessel. This was admittedly not donc. On the other hand, 
it is claimed that the Leuty blew a two-blast signal, which was net 
answered. And it is claimed by the Brown that the Leuty was at 
fault, because she did not blow an alarm whistle or signal. I do 
not think this was necessary. There seemed to hâve been no mis- 
understanding between the Brown and Leuty as to the navigation of 
the respective veseels. The Leuty supposed the Brown would pass 
under her stern, and the Brown expected to pass in this manner. 

The application of rule 27 is urgéd by counsel for hbelant. This 
rule provides as foUows : 

"In obeying and construing theise rules due regard shall be had to ail dan- 
gers of navigation and collision, and to any spécial circumstances which may 
render a departure from the above rules necessary, in order to avoid immé- 
diate danger." 

I hâve given considérable considération to the testimony of the 
ofïicers of the varions boats as to what was donc on their own ves- 
sels. This testimonv is entitled to great weight. The Alexander 
Foison, 52 Fec!. 403,'3 C. C. A. 165; The Captain Sam (D. C.) 115 
Fed. 1000. 

As to how the Brown was navigated in coming down the river, 
I will take the captain's own testimony. He testified that he saw 
the Bottsford and the Leuty and observed their maneuvers, and 
that he saw the Nasmyth, and that she was in tow of the Houghton ; 
that he opened his engine wide open ahead and headed down the 
river; that when he got close to the Nasmyth he observed she was 
drifting down upon him, and he also discovered that the Bottsford 
was drifting into his course; that he hailed the Nasmyth to hold 
up and the Bottsford to go ahead, and whistled when he got within 
a short distance of the Nasmyth. He did not check during this 
time until he was very close to the Nasmyth, when he collided with 
the Nasmyth, and this collision caused the Brown to sheer in such 
a manner thàt the collision with the Bottsford occurred. His wheels- 
man testified "i open court that he called the captain's attention to 
the danger and the Nasmyth when the Brown had gotten down 
to within 200 feet of the Nasmyth. 

Now, the Brown came down this river giving no signais and go- 
ing at full speed. The captain of the vessel observed what they were 
doing. He did not answer the Leuty's two-blast signal. He evi- 
dently expected that certain things would happen. Thèse things 
did not happen, and the injuries occurred. 

It is apparent from reading the record that this Brown was navi- 
gated with great recklessness. This would make applicable the 
rule laid down in the case of The New York, 147 U. S. 84, 85, 13 
Sup. Ct. 211, 216 (37 L. Ed. 84), where the court says: 

"In view of the recklessness with which the steamer was navigated that 
evening, it is no more than just that the évidence of contributory négligence 
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on the part of the sailing vessel should be clear and convlncing. Wliere fault 
on the part of one vessel is estaWished by uneontradlcted testlmony, and sucli 
fault is, of Itself, sufflcient to account for tbe disaster, it is not enough for 
such vessel to raise a doubt vvith regard to the management of the other 

vessel." 

Now, the Brown being in fault, what was the conduct of the 
Houghton and the barge Nasmyth? In so far as the Houghton is 
concerned, I think it is shown by the record that, when the Nasmyth 
was abreast of the power house, the Houghton dropped the tow 
line, and the tug General had made fast to the barge Nasmyth and 
taken charge of her. The Houghton had then proceeded up the 
river and was in the lock at the time of the collision. So no fault 
can attach to the Houghton. 

Now, what was the Nasmyth doing at the time of this collision? 
It appears that there was a wind blowing toward the American 
shore ; that it was a bright moonlight night ; that the Nasmyth 
was light, and projecting far out of the water; that she was pro- 
ceeding, lashed to the tug General, heading on the extrême outer 
end of the north pier of the Poe Lock, and her course was to the 
starboard of the Bayfield Range line; that, at the tim-e of the col- 
lision between the Brown and the Nasmyth, the Nasmyth was north 
of the Bayfield Range ; that at ail events the Nasmyth was observed 
by the wheelsman of the Brown some 200 feet before the vessels 
met. The wheelsman testified that he called the captain's attention 
to the fact that the Nasmyth was drifting. It is also testified to 
by two other witnesses, who were coal heavers, on the shore, that 
the Nasmyth was drifting toward the American shore. Thèse wit- 
nesses, however, were abreast of the boat, and would bave some 
difficulty in judging of the fact to which they testified. On the 
other hand, those on board of the Nasmyth and the Wawatam tes- 
tified that the Nasmyth was not drifting. In any event, the Nasmyth 
was proceeding on a proper course, and there was plenty of navi- 
gable water to permit of the safe navigation of the Brown, had the 
Brown been properly navigated. Even though the Nasmyth were 
drifting, she was taking a course which was customary, and which 
permitted of ample space in which the Brown might pass. Mitchell 
Transp. Co. v. Green, 120 Fed. 49, 56 G. C. A. 455. 

The Brown claims that the Nasmyth, had not a proper lookout, 
and did not give proper signais. The testimony shows that the 
Nasmyth was in tow of a tug, and that in any event the proximate 
cause of the collision \vas the reckless navigation of the Brown. 
As I hâve indicated, I could see no fault in the manner in which 
the Leuty and Bottsford were navigated, and it is plain that the 
responsibihty for thèse disasters must rest upon the Brown, and 
that the two collisions were approximately caused by the fault of 
the Brown. This is plain, when we stop to consider that the Brown 
left the lock, passed the Wawatam, then headed down the river at 
fuU speed ahead, without giving any signais until the Brown was 
almost immediately upon the Nasmyth. The captain evidently as- 
sumed too many things and paid too little attention to careful navi- 
gation in this crowded river. Proceeding down the river with an 
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utter disregard of signais and at Ml speed, the captain of the Brown 
admits that the proper way was to move slowly, and the Brown's 
fault is clear. 

The burden rests upon the cross-petitioner to prove contributory 
fault on the part of the Nasmyth and the Houghton, and having 
failed so to do, and the Brown being at fault in référence to the col- 
lision with the Bottsford and the Leuty, the Brown must bear the 
responsibility of thèse two collisions. 



In re ALVKRTO. 

(District Court, E. D. Pennsylvanla. Beptember 24, 1912.) 

No. 7233. 

1. Al.IENS (§ 61*) — jVaturalization — Statdtes — Kepeaï,. 

Rev. St. § 2169 (Tj. S. Comp. St. 1901, p. 183::!), providing that the nat- 
urallzation law sliall apply to aliens who are free white persons and 
aliens et Afriean iiativity or descent, was iiot repealed by Naturalisation 
Act (Act June 29, 1906, c. 3592, 34 Stat. 596 [U. S. Comp. St. Supp. 1911, 
p. 528]). 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 119-122; Dec. 
Dig. § 61.*] 

2. Aliens (§ 61*)— Naturalization — Militaby Service. 

Service in and honorable discharge from military service of the United 
States does not extend the right of naturalization to those persons who 
are neither free white persons nor persons of Afriean nativlty or descent, 
and therefore not entitled to naturalization under Rev. St. § 2109 (U. 
S. Comp. St. 1901, p. 1333). 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 119-122; Dec. 
Dig. § 61.*] 

3. Aliens (§ 61*) — Naturalization — Philippines. 

Rev. St. § 2169 (U. S. Comp. St. 1901, p. 1333), limiting naturalization 
to aliens who are free white persons and aliens of Afriean nativity or 
descent, was applicable to Naturalization Act (Act Juue 29, 1906, c. 3592, 
34 Stat. 606 [U. S. Comp. St. Supp. 1911, p 544]), § .30, providing that 
the naturalization laws shall apply to authorize the admission to citi- 
zenship of ail persons not citizens who owe allegiance to the United 
States, and who niay become résidents of any state or organized territory 
of the United States on certain conditions ; and hence a citizen of the 
Philippine Islands who ethuologically was one-fourth white and three- 
fourths brown or Malay could not be naturalized. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. S§ 119-122; Dec. 
Dig. i 61.*] 

Pétition for naturalization by Eugenio Alverto. Denied. 

Jérôme C. Shear, Spécial Naturalization Examiner, for the United 
States. 

THOMPSON, District Judge. The facts adduced at the hearing 
are as f ollows : 

The petitioner is a native of the Philippine Islands. His paternal 
grandfather was a Spaniard, who settled in the Philippines while 
those islands were under the dominion of Spain, and married a na- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1807 to date, & Rep'r Indexe» 
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tive Philippino woman. The petitioner's father, who was born in 
the Philippines, also married a native Philippino woman, and was 
a Spanish subject prior to the cession of the Philippine Islands to 
the United States by the treaty of Paris. Act July 1, 1902 (32 Stat. 
at L. 691, c. 1369), providing' for the administration of the Philip- 
pine Islands, declared that: 

"Ail iiihabitants of tlie Philippine islands continuius to réside tlierein, who 
wei-e Spanish subjects on the llth day of April. 1899, and then resided in 
said Islands, and their children born subséquent thereto, shall be deemed and 
held to be citizens of the Philinjiine Islands, and as such entitled to the pro- 
tection of the United States, except such as shall hâve eleeted to préserve 
their allegiance to the crovvn of Spain in accordance with the provisions of 
the treaty of peace between the United States and Spain, signed at Paris De- 
cember ibth, 1898." 

The applicant on April 11, 1899, was a Spanish subject residing- 
in the Philippine Islands, and under the terms of the act became a 
citizen of the Philippine Islands. At the time of the hearing he had 
served continuously for seven years as an enlisted man in the United 
States navy, had been honorably discharged under his first enlist- 
ment, and was serving under a second. 

Section 30 of the Naturalization Act of June 29, 1906 (34 Stat. 
606, c. 3592 [U. S. Comp. St. 1911, p. 544]), provides as follows: 

"Ail the applicable provisions of the naturalization laws of the United 
States shall apply to and be held to aiithorize the admission to citizenship 
of ail persons not citizens who owe permanent allegiance to the United States, 
and who may become résidents of any state or organized territory of the 
United States, with the following modifications: The applicant shall not be 
required to renounee allegiance to any foreign sovereignty ; he shall make 
his déclaration of intention to become a citizen of the United States at least 
two years prior to his admission ; and résidence vvithin the jurisdiction of 
the United States, owing such permanent allegiance, shall be regarded as 
résidence vrlthin the United States vvithin the meauing of the five years' rési- 
dence clause of the existing law." 

The applicant claims under the above section and under Act Julv 
26, 1894 (28 Stat. 124, c. 165 [U, S. Comp. St. 1901, p. 1332]), as 
a provision of the naturalization laws applicable thereto. The lat- 
ter act provides that: 

"Any alien of the âge of twenty-one years and upwards who bas enlisted 
or may enlist in the United States navy or marine corps, and has served or 
niay hereafter serve tive consécutive years in the United States navy or one 
enlistment in the United States marine corps, and has been or may hereafter 
be honorably discharged, shall be admitted to become a citizen of the United 
States upon his pétition, without any previous déclaration of his intention 
to become such ; and the court admitting such alien shall, in addition to 
proof of good moral character, be satisfled by compétent proof of such per- 
son's service in and honorable discharge from the United States navy, or 
marine corps." 

The question is whether the applicant is debarred by section 2169, 
Revised Statutes, as amended in 1875 (U. S. Comp. St. 1901, p. 1333), 
which provides : 

"The provisions of this title shall apply to aliens being free white persons, 
and to aliens of African nativity and to persons of African descent." 

198 F.— 44 
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[1] vSection 2169 was not repealed by the Naturalization Act of 
June 29, 1906. United States v. Balsara, 180 Fed. 694, 103 C. C. A. 
660. 

[2] The applicant's service in the navy does not affect his status 
under section 2169. It has been repeatedly held that service in and 
an honorablf discharge from the military service of the United 
States does not extend the right of naturalization to those persons 
who are beyond its provision under section 2169. In re Buntaro 
Kumagai (D. C.) 163 Fed. 922; In re Knight (D. C.) 171 Fed. 299; 
Bessho V. United States, 178 Fed. 245, 101 C. C. A. 605. It is ap- 
parent, therefore, that, however commendable the service of the 
applicant in the navy, the provisions of law in relation to naturaliza- 
tion of persons in the army and navy were intended by Congress 
to grant to those serving in the army and navy, who were of the 
white or African races, exemption from the necessity of a previous 
déclaration of intention and from the, necessity of proving résidence 
for flve years within the United States, but were not intended to 
extend the benefit of the naturalization laws to those not coming 
within the racial qualifications. 

[3] The appHcant's service in the navy, therefore, has no bearing 
on the case, and it remains to be deterjnined whether section 2169 
is a provision of the naturalization laws applicable to section 30 of 
the Act of 1906. 

Citizens of the Philippine Islands or of Porto Rico, while not 
citizens of the United States, are not aliens, and, prior to the pas- 
sage of the Act of 1906, were not capable of becoming naturalized 
for two reasons : First, the naturalization laws of the United States 
applied only to aliens ; and, second, they required a renunciation 
of former allegiancc. Gonzales v. Williams, 192 U. S. 1, 24 Sup. 
Ct. 171, 48 L. Ed. 317. The effect of section 30 was to make ap- 
plicable to citizens of the Philippine Islands and Porto Rico those 
provisions which had theretofore applied only to aliens. If the 
limitations bî section 2169 apply to one provision of the naturaliza- 
tion laws, they must apply to ail and consequently to section 30 of 
the Act ofl906. Section 2169 was intended to limit the application 
of the whole body of the naturalization laws to aliens being free 
white persons or of the African race. "Free white persons" includes 
members of the white, or Caucasian race, as distinct from the black, 
red, yellow, and brown races. United States v. Balsara, 180 Fed. 
694, 103 C. C. A. 660; In re Ah Yup, Fed. Cas. No. 104; In re 
Camille (C. C.) 6 Fed. 256; In re Knight, supra; In re Najour (C. 
C.) 174 Fed. 735. The use of the words "white persons" clearly in- 
dicates the intention of Congress to maintain a line of démarcation 
between races and to extend the privilège of naturalization only to 
those of the races named. In re Ah Yup, supra ; In re Saito (C. C.) 
62 Fed.' 126; In re Buntaro Kumagai, supra. The petitioner is, 
ethnojogically speaking, one-fourtli of the white or Caucasian race 
and three-fourths of the brown or Malay race. In the case of In re 
Camille (C. C.) 6 Fed. 256, the applicant, a Canadian, with a white 
father and an Indian mother, was held not to be a white person. In 
the case of In re Knight the petitioner was born on a British 
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schooner in the Yellow Sea. His father was an Englishman, and 
his mother half Chinese and half Japanese. It was held that the 
petitioner was not a free white person, and therefore not entitled 
to naturalization. As was said in the Knight Case : 

"Xaturalization créâtes a political status which is entlrely the resuit of 
législation by Congress, and, in the case of a person not boni a citizen, nat- 
uralization can be obtained only in the way in which Congress bas provided 
that it shall be granted, and upon such a showing of facts as Congress has 
deteruiined must be set forth. It must hâve been within the knowledge and 
foresight of Congress, when legislating upon this question, that members of 
other races would serve in the army and navy of the United States under 
certain conditions, and it must reniain with Congress to détermine who of 
this elass eau obtain, under the statutea, the rights of a citizen of the United 
States." 

Section 4 of the act provides that "an alien may be admitted to 
become a citizen of the United States in the following manner and 
not otherwise." 

The Naturalization Act of 1906 expressly repealed many of the 
tben existing provisions of law in relation to naturalization. Sec- 
tion 2169 was not repealed, and, if Congress had not intended its 
provisions to apply to section 30 of the Act of 1906, such intention 
would naturally appear in the act. As it has not excepted section 
30 of the act from the provisions of section 2169, Revised Statutes, 
the latter section must be held to be an applicable provision of the 
naturalization laws. 

I am therefore of the opinion that Congress did not intend to ex- 
tend the privilège of citizenship to those who had become citizens 
of the Philippine Islands under the Act of 1902, unless they were 
free white persons or of African nativity or descent. 

The application is denied. 



THOMPSON V. RAILROAD COMMISSION OF LOUISIANA et al 
(District Court, E. D. Louisiana, Bâton Rouge Division. July 27, 1912.) 

No. 77. 

1. Caeriees (§ 12*) — State Régulation of Rates— Review by Coxtbts— Evi- 

dence. 

Where a state Rallroad Conunission. In establishing rates, has made 
adéquate inquiry, affording ail parties lu iuterest a chance to be heard, 
there is a presumption that the rates established are reasonable ; and 
it is immaterial to their legality how the inquiry was Initiated, or what 
motive actuated the Commission, so long as it had Jurisdiction and did 
not exceed its authority. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

2. Oabeiees (§ 12*) — State Régulation of Rates— Reasonableness of 

Rates. 

An order of the Railroad Commission of Ijouisiana annulling a spécial 
rate given by a railroad to a single shipper of gravel from a point ou 

*For other cases see same toplc & i number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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Its Une to New Orléans, and flxing the rate of charge to be made by 
such road on sand and gravel In car load lots, held reasonable and 
valid; but a further order, applying to ail railroads in the state, and 
flxing the rate on car loads of gravel and sand at a larger sum per 
mile for long than for short hauls, and not shown to hâve been based 
on any hearing or investigation, held unreasonable and vold. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 7-11, 15-20; 
Dec. Dig. i 12.* 

Régulations of charges by carrier for long and short hauls, see note 
to Interstate Commerce Commission v. Southern Ey. Co., 60 0. C. A. 542.] 

In Equity. Suit by John W. Thompson against the Railroad Com- 
mission of Louisiana and others. Decree rendered. 

W. C. Marshall, of St. Louis, Mo., E. D. Saunders, of New Orléans, 
La., and T. Jones Cross, of Bâton Rouge, La., for plaintifï. 
W. M. Barrow, Asst. Atty. Gen., for défendants. 

FOSTER, District Judge. This is a suit by John W. Thompson, 
a citizen of Missouri, against the Railroad Commission of Louisiana 
and the New Orléans, Texas & Mexico Railroad Company, Louisiana 
corporations, and against the Texas & Pacific Railway Company, a 
fédéral corporation, to bave declared null and void three certain or- 
ders of the said Commission, and for an injunction to prevent the 
défendants from executing the said orders. The Commission joined 
issue, but the railroads merely entered their appearances through coun- 
sel and hâve taken no other part in the proceedings whatever. 

The orders complained of are, in their material portions, as fol- 
lows : 

(1206) 

It Is therefore ordered that the following be, and are hereby, establlshed 
as reasonable rates on gravel and sand, car loads, straight or mixed, be- 
tween points on the Texas & Pacific Kailway in I^oulsiana: 
Gravel or sand, car loads, minimum weight 80,000 pounds: 

Bâtes In Cents 
Between points on the Texas & Pacifie Railway In Louisiana. per 100 Pounds. 

25 miles and less , , . . i 

75 miles aiid over 25. ly^ 

135 miles and over 75 2 

Ail rates in conflict are hereby cancelled. 

(1216) 

It Is therefore ordered that thé Texas & Pacific Railway Company be, and 
Is hereby, commauded and required to further cease and desist from grant- 
Ing or allowing to J. W. Thompson & Co., or any other shipper, for or without 
a considération, the exclusive right to erect elevators at, and use its loading 
racks, for shipping saud, gravel, or any other commodity, located at the 
end of Thompson's Spur, opposite Proflt's Island, or elsewhere, and the ex- 
clusive right to use its terminais in the clty of New Orléans, or elsewhere, 
for the purpose of loading and storing sand, gravel, or any other commodity ; 
but ail such facilitles must be open to the use of ail shlppers and consignées 
under the same conditions. 

(1222) 

It is therefore ordered that the following rates, whlch the Commission 
believee to be fair, reasonable, and just, be,' and they are hereby, adopted 

•For other cases aee some toplc £ i uvubes In Dec. & Am. Dtgs. U07 to date, & Rep'r IndazM 
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for ail rallroads operating in tlie state of Ix)uisiana, appl.vina; on saud and 
gravel, car loads, stralght or niixed, minimum weiglit 80,000 pounds: 

Rates in Cents 
Single Line liâtes — Distances. per 100 Pounds. 

30 miles and less 1% 

75 miles and over ."ÎO 2 

125 miles and over 75 2 Vi 

150 miles and over 125 .'! 

175 miles and over 150 4 

200 miles and over 175 5 

225 miles and over 200 6 

250 miles and over 225 614 

275 miles and over 250 7 

300 miles and over 275 7% 

Over 300 miles 8 

Plaintiff contends, first, that the orrlers were not legally issued for 
technical reasons. The Commission is composed of three membérs. 
Their décisions are not required by law to be unanimous, and they 
hâve adopted rules authorizing a quorum to transact business. A 
quorum was présent at each meeting at which any proceedings were 
had, at least regarding the said orders, and two commissioners con- 
curred in their adoption. That is ail that is necessary to make them 
légal and binding, if the Commission bas otherwise acted within its 
jurisdiction and authority. 

It appears from the undisputed allégations of complainant's bill, 
and from the évidence in the record, that Thompson bas a contract 
to furnish gravel to the Texas & Pacific Railway for ballasting, and 
gets the gravel from Profit's Island, a gravel deposit in the Mississippi 
river, about 112 miles from New Orléans by rail, and assembled a 
plant, consisting of barges and dredges. and erected a wharf and an 
elevator at a point opposite Profit's Island. The Texas & Pacific 
built a bin for him at this point, which it leased to him for $100 a 
month, and extended a spur track, known as "Thomoson's Spur," 
from its station at Chamberlin, a distance of about a mile and a half, 
and also permitted Thompson to erect storage bins at New Orléans 
on property owned, or at least claimed, by the railroad, for which it 
exacted no rental, and to which it erected approaches at its own ex- 
pense, under an agreement that Thompson should be permitted to sell 
the gravel to others, but the railroad should hâve the préférence. Or- 
der 1216 is aimed at the exclusive use of thèse bins and spur tracks. 
On the hearing of the case, counsel admitted its validity, and a decree 
was rendered to that efïect. It therefore is no longer an issue in the 
case, but it may be necessary to further consider it in the détermina- 
tion of the other questions. 

It is évident plaintifif's main concern is to perpetuate a rate of $12 
per car, of unlimited capacity, from Chamberlin to New Orléans over 
the Texas & Pacific Railway, canceled by order No. 1206. He con- 
tends that the Commission was actuated by a désire to favor his com- 
petitors, and not to regulate rates ; that the $12 rate is reasonable and 
just, especially in view of water compétition ; that the railroad receives 
fair compensation for the service and is entirely satisfied, and there- 
fore the Commission could not abrogate it to put in a higher sched- 
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ule ; and that he will be deprived of his property without due process 
of law if their orders are effective. 

[1] The Railroad Commission of Louisiana has the authority, and 
it is its duty, to establish reasonable and just rates of transportation 
within the confines of the state. In doing so they may adopt a mile- 
age, or any other recognized, form of schedule; they may order the 
carrier to desist f rom giving spécial privilèges ; and they may raise 
or lower existing rates as may be necessary, provided the rates adopted 
are reasonable and just. When they had made adéquate inquiry, af- 
fording ail parties in interest a chance to be heard, as was donc in 
this case, there is a presumption that the rates established by them 
are just and reasonable. It is immaterial how the inquiry is initiated, 
or what motive actuates the Commission, so long as they hâve juris- 
diction and do not exceed their authority. Texas & Pacific Railway 
Company V. Railroad Commission, 192 Fed. 280, 112 C. C. A. 538; 
Southern Pacific Company v. Interstate Commerce Commission, 219 
U. S. 498, 31 Sup. Ct. 279, 55 L. Ed. 310. 

[2] There is no actual existing water compétition, although it is 
practicable at ail seasons of the year by means of barges and tow- 
boats. There is great conflict of testimony as to its cost, but it seems 
reasonably certain that gravel in large quantities can be towed the year 
around for about 30 cents per cubic yard, not including the cost of 
unloading at New Orléans. There is no satisfactory évidence show- 
ing what this latter cost would be; but Thompson testifies that it 
costs him 30 cents per cubic yard to transport his gravel from Profit's 
Island the short distance across the river to his wharf and to load it 
into the cars. It does not appear what part of this charge should be 
allocated to the unloading of the barges; but the cost of loading them 
is not included, and the actual transportation cannot cost much. There- 
fore it would not seem unreasonable to estimate the unloading cost 
at 15 cents per cubic yard, which would make the water rate about 
45 cents per cubic yard, unloaded at New Orléans. At $12 per car, 
of 80,000 pounds, the rail rate would be about 40 cents per cubic yard. 
Furthermore, any gravel intended for points outside of New Orléans 
could be more economically and conveniently hauled if received by 
rail, a matter of considérable importance. 

It is apparent this $12 rate was intended as a spécial favor to 
Thompson, to keep his plant running during the time the railroad was 
unable to carry out their agreement to take practically his entire out- 
put, and in putting it in they considered it about cost. Under the 
stimulus of the rate, the traffic increased greatly, and Thompson built 
cars of his own of increased capacity, and it appears that the railroad 
is not now satisfied with the rate as a f reight proposition, and they do 
not consider it pays the cost of hauling. Mr. Braggins, trafïîc man- 
ager of the Texas & Pacific, testifies that the average cost of the Texas 
& Pacific for the service is % cent per ton per mile, and that the rail- 
road only gets a return of about % to % of a cent per ton per mile. 
Judge Freeman, first vice président of the Texas & Pacific, states that 
the road could not make anything at the $12 rate if cars of unlimited 
capacity were used, and that as a freight proposition the road would 
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want 2 cents per 100 pounds. It is difficult to understand how com- 
plainant will be deprived of his property without due process of law 
if this rate is abolished. He does not claim a contract for it. His 
plant was installed and is necessary to carry out iiis contract with the 
Texas & Pacific, and at the increased rates, on his own testimony, he 
would hâve a substantial margin of profit on sales, at current prices, 
in New Orléans. 

In my opinion, the Commission was right in annulling the $12 rate; 
and not only has the plaintifif failed to overcome the presumption in 
favor of the rates established by order 1206, but the prépondérance 
of the évidence tends to maintain the fînding of the Commissioners. 
I must therefore hold that order 1206 is légal and valid. 

Order No. 1222, however, présents a différent aspect. It is not 
shown that the Railroad Commission conducted any investigation be- 
fore adopting it; therefore no presumption regarding it exists. In 
view of the rates established by order 1206, and from an analysis of 
order 1222 itself, I am inclined to consider the schedule unreasonable. 
For instance, the greater the distance the larger is the rate per mile. 
For the fîrst 30 miles the rate is IV2 cents, which presumably includes 
switching and other expenses not again chargeable on a longer con- 
tinuons haul. It drops to % cent for each of the next divisions of 45 
and 50 miles, but then jumps up to double, or 1/2 cent, for the next 
25 miles, and four times, or 1 cent, for each of the next three divisions 
of 25 miles, making the cost 3 cents for the last 75 miles of a journey 
of 220 miles, as against 2i/^ cents for the first 120. And then the rate 
per mile goes down again. Surely this appears, prima facie, to be 
illogical and unreasonable, and there is no évidence in the record on 
which I may base a différent opinion. 

There will be a decree in conformity with thèse views, the costs to 
be divided. 



MILLER V. CHICAGO & A. R. CO. 

(District Court, S. D. New York. June 11, 1912.) 

Corporations (§ 584*) — Consolidation of Railboad Companies — Rights of 
nonassektino sxockholder. 

The articles of incorporation of a Consolidated railroad company, com- 
posed of two constituent companies, eacli of which owned and operated 
Unes of road, and one of which owned the greater part of the stock of 
the other, after providing for an issue of prlor lien stock to be exchanged 
for the outstandlng common and preferred stock of the other, further 
provided that, untll such exchange was fully made, holders of unex- 
changed stock should "continue to hâve the right to share proportioa- 
ately in accordance with the existing respective rights of said two 
classes of stock in the earnings and assets" of such constituent Com- 
pany, "as if the said consolidation and merger had not taken place" and 
the entlre shares of stock of the constituent company were stUl out-- 
standing. Nearly ail of the stockholders assented to the consolidation, 
which was legally ■ made, and the Consolidated company operated the 
Unes of both original companies as a single system. Held, that a non- 
assenting stoekholder, who refused to exchange his stock, did not havè 

•For other cases see same toplc & | numbee in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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an absolute right to a proportlonate sliare of tbe earnings of the old 
Company, but only, as before the consolidation, to such divldends as the 
dlrectors might déclare out of the earnings, and that a court of equity 
woùld net require tbe Consolidated company to keep accounts showing 
the exact eai-nings of tbe property of each constituent company, which 
not only could not be done, but would impose an unneeessary and unrea- 
sonable burden on the majorlty stoclvbolders, but that ail he was entitled 
to was fair and equal treatment with other stockholders of the same 
class, and such a System of keeping the accounts as the directors might 
reasonably establish ; it not appearing that he bad suffered any damage 
or loss therefrom, or because of the consolidation. 

[Ed. Note. — E'or other cases, see Corporations, Cent. Dig. §§ 2343-2347 ; 
Dec. Dig. i 584.* 

Rights and liabilitles of stockholders of rallroads on consolidation, see 
note to Bonner v. Terre Haute & I. R. Co.. 81 C. C. A, 480.] 

In Equity. Suit by William Starr Miller against the Chicago & 
Alton Railroad Company. On final hearing. Provisional decree for 
complainant. 

For former opinion, see 176 Fed. 379. 

Philbin, Beekman, Menken & Griscom (Charles K. Beekman and 
Stephen P. Anderton, of counsel), for complainant. 

Joline, Larkin & Rathbone (Arthur H. Van Brunt, Albert Stickney, 
and Joseph P. Cotton, Jr., of counsel), for défendant. 

HOIvT, District Judge. This is a suit in equity, brought by the 
complainant to enforce his rig-its as owner of 500 shares of the com- 
mon stock of the old Chicago & Alton Railroad Company. The de- 
fendant, the Chicago & Alton Railroad Company, is a corporation 
formed in 1906 by the consolidation of a former company of the 
same name with another corporation called the Chicago & Alton Rail- 
way Company. Prior to 1900, the old Chicago & Alton Railroad Com- 
pany was a railroad corporation, organized under the laws of Illinois, 
having a capital stock of $22,230,600, of which $18,751,100 was com- 
mon and $3,479,500 was preferred stock. It owned and operated a 
road more than 800 miles in length. On April 2, 1900, the Chicago 
& Alton Railway Company was incorporated in Illinois, with an or- 
ganized capital of $40,000,000, consisting of $20,000,000 preferred 
and $20,000,000 common stock. On the same day the Alton Railway 
acquired a line of railway about 58 miles in length, and took from the 
old Alton Railroad a lease of ail its franchises and property for 99 
years. By the provisions of the lease, the rental to be paid to the old 
Alton Railroad by the lessee was interest on its bonded indebtedness, 
rentals paid to leased lines, taxes, assessments, and governmental 
charges on the old Alton Railroad, and "an amount equal to the net 
earnings of the railroads and premises hereby demised, such net earn- 
ings to be ascertained by deducting from the gross income or receipts 
of such railroads and premises the payments" above mentioned, "and 
any other payments which it may hâve to make or incur under or by 
virtue of this lease." Thereafter, from April, 1900, to March, 1906, 
the two roads were operated as one united operating System, and 

*For other caaes see same topic & i humbëb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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dividends were declared to the stockholders of the old Alton Railroad, 
based on its net earnings ascertained by the f ollowing method : Those 
earnings and expenses which could be assigned exclusively to either 
road were so assigned, and other gênerai expenses were figured by a 
method of approximation. Thus earnings arising exclusively from the 
opération of either company were credited exclusively to such Com- 
pany, and such expenses as maintenance of way and structures, taxes, 
and traffic originating and terminating on the same line, were charged 
exclusively to the road on which such expenditures were made. But 
a large class of earnings, such as through interchangeable traffic, and 
passenger and mail earnings, and a large class of expenses, such as 
maintenance of gênerai equipment, transportation expenses, and hire 
of foreign equipment, which resulted from the joint opération of the 
two roads, were allocated to each road in proportion to the gênerai 
volume of business done and earnings made on each road, with the 
resuit that the net earnings of the old Alton Railroad Company during 
the period of the lease were computed at $19,687,392.42, and of the 
Alton Railway at $731,242.38, and this computation is admitted to be 
correct, for the purposes of this suit, by the parties to it. A dividend 
of 8 per cent, per annum was paid during the period of the lease to 
the complainant on his stock in the old Alton Railroad, based upon 
such computation of net earnings. 

On March 8, 1906, the old Alton Railroad and the Alton Railway 
were Consolidated by proceedings taken under the statutes of Illinois, 
and it is conceded by the parties to this suit that the consolidation was 
duly and properly effected under the Illinois statutes. At that time 
there were outstanding 34,795 shares of preferred and 187,511 shares 
of çommon stock of the old Alton Railroad, most of which were held 
by the Railway Comoany. The articles of consolidation provided for 
an issue of $40,000,000 of capital stock of the Consolidated company, 
namely, 400,000 shares, of the par value of $100 each. Of this stock 
8,993 shares were issued as prior lien and participating stock, which 
was exchangeable for the outstanding old Alton Railroad common 
and preferred stock held by other stockholders than the Railway Com- 
pany, at the rate of 2 shares for the common stock and 3 shares for 
the preferred. The articles provided that the holders of the shares 
of such prior lien stock should be entitled to receive cumulative pre- 
ferred dividends at -the rate of 4 per cent, per annum, payable semi- 
annually, before any dividends should be declared or paid upon any 
of the other issues of stock of the Consolidated company. In case 
of liquidation of the Consolidated company, the owners of prior 
lien stock were to be paid the par value of their shares, and any ac- 
cumulative unpaid dividends, with interest, in priority to any distribu- 
tion to the holders of the other stock of the consohdated company. 
The articles further provide as follows : 

"Article IV. Until ail of the 73 shares of preferred stock and 4,387 shares 
of common stock of the party of the flrst part, not now owned by the party 
of the second part, shall hâve been exchanged for prior lien stock of the 
Consolidated company as herein provided, every holder of any such unex- 
changed share of such preferred stock or of such common stock of the party 
of the flrst part shall continue to hâve the right to share proportionately, lu 
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accordance with the existlng respective rlghts of said two classes of stock. 
In tlie eamings and assets of the party of the flrst part hereby Consolidated 
and merged into the party of the second part as if the said consolidation 
and merger had not taken place and the entlre capital stock of the party of 
the first part, now consisting of 34,795 shares of preïerred stock and 187,511 
shares of couimon stock, were still outstanding." 

Article V contains a provision at the end to substantially the same 
effect. 

The complainant did not exchange his 500 shares of common stock 
for the so-called prier lien and participating stock, but has held them 
ever since. After the consolidation, on November 5, 1906, défendant 
tendered complainant its check for $2,000 as a dividend declared on 
May 24, 1906, in respect to the prior lien stock for which complain- 
ant's stock was exchangeable. This check was returned, with a re- 
fusai to accept any payment as a dividend in respect to prior lien 
stock. But the complainant demanded payment of at least $2,000 on 
account of the dividend to which he was entitled, and défendant 
thereupon paid him $2,000. Another check for $2,000 was tendered 
complainant on account of dividends for the period ending December 
31, 1906, was refused to be accepted as a dividend on prior lien stock, 
but was accepted on the same terms as the previous one. Since that 
time the défendant has tendered to complainant on various occasions 
checks for dividends similar to those issued to the holders of prior 
lien stock, which the complainant has refused to accept. 

In 1908 the complainant brought this suit in behalf of himself and 
of other stockholders of the old Alton Railroad similarly situated. 
No other stockholders hâve joined in the suit. The rehef prayed for 
in the bill is that the défendant may be adjudged by this court to hold 
the franchises, properties, assets, and earnings of the old Alton Rail- 
road Company as trustée to the extent that the rights and equities of 
the complainant may be perpetually preserved and protected, and that 
the défendant may be perpetually enjoined from in any way assuming, 
exercising, or enjoying the ownership of the franchises, properties, 
and assets of the old Alton Railroad, and from in any way applying, 
appropriating, distributing, or expending any part of the earnings 
derived by défendant therefrom, and from paying out of such earn- 
ings any dividends on defendant's capital stock, or any interest on any 
obligations incurred by said Alton Railway or by. défendant since the 
consolidation, without keeping accounts and bocks of account show- 
ing correctly and truly ail the business and earnings derived as afore- 
said, and the application, appropriation, distribution, and expenditure 
thereof by défendant, and without paying to complainant dividends 
on the stock owned by him and his proportionate share of the earn- 
ings and profits derived from the old Alton Railroad Company as if 
said articles of consolidation had not been niade, and that the com- 
plainant may hâve an accounting of such earnings. 

The complainant's claim seems to be principally based on the ex- 
pression in the provisions of the articles of consolidation that the 
owners of the old Alton Railroad stock shall "hâve the right to share 
proportionately in accordance with the existing respective rights of 
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said two classes of stock in the earnings and assets of the Consolidated 
road." A stockholder has a right to share proportionately in the 
assets of a corporation, if it is vvound up; but he has not a right to 
share proportionately in the earnings of the corporation so long as it 
is a going concern. He has a right to such dividends as the directors 
may déclare ont of the earnings, and his right under thèse sections 
to share proportionately in the earnings is stated to be in accordance 
with the existing respective rights of said two classes of stock. So 
long, therefore, as the défendant continues to operate the roads, com- 
plainant's right to share proportionately in earnings is his right to 
do so in accordance with the rights which he had at the time of the 
consolidation, and those rights were, not to directly share propor- 
tionately in the earnings, but to receive such dividends as might be 
declared by the directors, based upon the earnings. 

As I understand the complainant's claim, it is, in substance, that 
the défendant should keep its accounts so as to show the exact earn- 
ings and expenses of the old Alton Railroad, as they would hâve ap- 
peared if it had never been leased or consolidated with the Alton Rail- 
way. Obviously this is impossible, unless the two railways cease to 
be operated as one road. There are certain earnings and expenses 
which can be accurately charged exclusively to the road to which they 
belong; but there are a large number of other gênerai operating ex- 
penses which must be apportioned. That was done during the life 
of the lease without any objection by the coniplainant. and there is no 
reason shown on the record why it should not continue to be done 
since the consolidation. The proceedings for the consolidation are 
admitted to hâve been légal, and the consolidation valid. The great 
majority of the stockholders are apparently satisfied with the con- 
solidation, and with the manner in which the business is now done 
and the accounts kept; and, in my opinion, it is not the duty of a 
court of equity to enforce an unreasonable demand, based on a doubt- 
ful claim of technical légal right, the alleged violation of which has 
not caused any actual damage, when the enforcement of such right 
would cause great inconvenience and expense to a large number of 
others concerned. Cella v. Brown, 144 Fed. 742, 75 C. C. A. 608; 
Texas, etc., Co. v. Marshall, 136 U. S. 393, 10 Sup. Ct. 846, 34 L. 
Ed. 385 ; Beasley v. Texas, etc., Co., 191 U. S. 492, 24 Sup. Ct. 164, 
48 L. Ed. 274. 

If the complainant is entitled to such an accounting as he demands, 
every other stockholder of the old Alton Railroad, if any remain, can 
maintain a like suit, and the défendant would be subjected to having 
its entire accounts, covering an enormous business for many years, 
repeatedly subjected to minute scrutiny and investigation, involving 
great labor and expense. The complainant, moreover, in my opinion, 
has no légal right to such an accounting as he demands in this case. 
A stockholder cannot sue for dividends, nor, under prdinary circum- 
stances, can he sue for an accounting, in order to establish a basis for 
dividends, He is entitled to an equality of treatment with other stock- 
holders of the same class ; but it is for the directors of any corpora- 
tion to détermine what dividends shall be declared, and for the direct- 
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ors to keep the accounts of the corporation in the manner whicli 
they deem appropriate, provided that in doing so they treat the stock- 
holders and ail others interested in it fairly and justly. The compu- 
tation made by Mr. Benson of the earnings of the old Alton Railroad, 
made upon precisely similar lines to those under which such computa- 
tion was made during the six years that the lease continued, and to 
which the complainant never made any objection while taking the div- 
idends based upon such a method of computation, furnishes, in my 
opinion, ail the facts necessary to détermine what dividends the com- 
plainant is entitled to. By that computation it appears that the ag- 
gregate amount of the dividends tendered to the complainant exceeded 
the amount which he would hâve received, if they had been computed 
as they were computed during the period of the lease, by about $7,000. 
The complainant may, at his option, take a judgment in this case, 
either for the amounts which hâve been tendered him by the défend- 
ant, without interest, or for dividends computed on the accounts as 
made up by Mr. Benson and introduced in évidence in the record, 
with interest; and if he elects to take such a judgment, the bill, if 
necessary, may be amended so as to authorize such a recovery, al- 
though, as it contains a gênerai demand for damages, any amendment 
seems hardly necessary. If the complainant refuses to take judgment 
for either of thèse amounts, the bill is dismissed. In any case, the 
défendant is awarded the costs of the suit. 



NORTHERN PAC. RY. CO. v. LTÏTLEJOHN et al. 

(District Court, W. D. Washington, S. D. August 19, 1912.> 

No. 1,702. 

1. Advebse Possession (§ 60*) — Nature op Possession — Inceosuke ce Otii- 

BB LANDS by LESSEE. 

ïlie inclosure by a lessee of land of liis lessor, adjoining, but not In- 
chided in, tbe leased preiuiseSj and Its use in connection therewith, is 
presumptively not adverse to ttie lessor's title, but by license f rom him ; 
and the possession does not become adverse by a transfer of the fenee 
to another, not connected with the lease, unless and until notice of the 
transfer is brought home to the true owuer. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 282- 
314; Dec. Dig. § GO.*] 

2. AnvEnsE Possession (§ 29*) — Nature and Requisites — Continuité of 

Possession. 

Neither a single act of trespass by défendant on lands of complainant 
by the cutting of trees thereon, nor the occasional pasturing of stock 
turned mto a field a part of which was coneededly owned by défendant, 
nor both together, constituted such open, notorious, and continuons pos- 
session as will support a claim of title by adverse possession. 

[Ed. Note. — For otlier cases, see Adverse Possession, Cent. Dig. §§ 124, 
125 ; Dec. Dig. § 29.*] 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Adverse Possession (§ 94*) — Nature and Requisites — Payment or Taxes. 

The payment of taxes ou land by one clairniiig adversely under color 
of title cannot aid bis elaim, where the owner of the légal title also paid 
taxes on the land for the .same years. 

[Ed. Xote. — For other cases, see Adverse Possession, Cent. Dig. §§ 528, 
529; Dec. Dig. § 94.*] 

In Equity. Suit by the Northern Pacific Railway Company against 
A. J. Littlejohn, Angie St. John, and George St. John. Decree for 
complainant. 

Geo. T. Reid, J. W. Quick, and L. B. Da Ponte, for complainant. 
Robert M. Davis and C. M. Riddell, for défendants. 

CUSHMAN, District Judge. This is a suif brought by the plain- 
tifï, Northern Pacific Railway Company, successor to the Northern 
Pacific Railroad Company, to quiet title to a strip of land 100 feet 
wide, the same being a part of its 400-foot main line right of way 
from Tacoma to Portland, granted by the act of Congress of July 2, 
1864, and joint resolutions of April 10, 1869, and May 31, 1870. It 
is the outer 100 feet on one side of this right of way that is in con- 
troversy. 

The défendants claim to hâve acquired title by adverse possession. 
The claim asserted by them in their answer extended to within 50 feet 
of the center of the main track of the plaintiff at this point ; but, on 
the trial this portion of the asserted claim was abandoned, and it was 
only maintained as to the outer 100 feet. The défendants claim pos- 
session since 1888. They dépend, to establish possession, upon in- 
closures, the pasturing of cattle in the inclosure, the cutting of timber 
upon the lands, and the paying of taxes from 1888 to 1900. In 1900 
it appears that the county treasurer refused défendants' tender of the 
taxes, because the collection officers, under décisions of the state 
courts, held the land to be part of the right of way. 

Section 280 of Pierce's Code CRem. & Bal. Code, § 1.S6) provides: 

"Ten Years a Bar. — The period prescribed In the preceding section for the 
commencement of actions shall be as foUows: 

"Within ten years: 

"1. Actions for the recovery of real property, or for the recovery of the 
possession thereof ; and no action shall be maintained for such recovery uu- 
less It appear that the plaintiJï, his ancestor. jiredecessor or grantor was 
seized or possessed of the premises in question within ten years before the 
commencement of the action." 

Section 1L58 of Pierce's Code (Rem. & Bal. Code, § 786), February 
16, 1893, provides : 

"Ivlmitation of Action Against Record Title and Possession— Seven Years.— 
That ail actions brought for the recovery of any lands, tenements or heredit- 
aments of whlch any person may be possessed, by actual. open and notorious 
possession for seven successive years, having a connected title in law or 
equity deducible of record from this state or the United States or from any 
l)ublic officer, or other person autliorized by the laws of this state to sell 
such land for the nonpayment of taxes, or from any sherlff, marshal or other 
person authorized to sell such land on exécution or under any order, judg- 
ment or decree of any court of record, shall be brought within seven years, 

»For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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next after possession, being taken as aforesaid but when the possessor shall 
acqulre title after taking such possession, the limitation sliall begin to run 
from the time of acquii'ing title." 

The act of April 28, 1904 pro vides: 

"That ail conveyances heretofore made by the Northern Pacific Railroad 
Company or by the Northern Pacific Itailway Company of land formiug a 
part of the right of way of the Northern Pacific Railroad granted by the 
government by any act of Congress are îiereby legalized, valida ted and con- 
flrnied: Provided, that no such conveyance shall hâve efCect to diminish said 
right of way to a less width than one hundred feet on each side of the cen- 
ter of the main track of the railroad as now established and maintained. 

"Section 2. That this act shall hâve no validating force until the Northern 
Pacific Railway Company shall file with the Seeretary of the luterior an 
instrument in writiug, accepting its terms and provisions." 33 Stat. p. 538, 
c. 1782. 

The terms of this act were acceptée! by the railroad company on 
Tune 22, 1904, and duly certified. The acceptance was filed with the 
Secretary of the Interior Juiy 7, 1904. N. P. R. R. Co. v. Ely, 197 
U. S. 1, 6, 25 Sup. Ct. 302, 49 h. Ed. 639. In the state of Washing- 
ton the adverse possession for a sufficient time takes away the title, 
as well as the remedy, from the real owner, and transfers it to the 
adverse possessor. N. P. R. R. Co. v. Ely, supra. 

No évidence concerning the récitals of the patent, if any, from the 
government to the défendants' grantor in interest was submitted. The 
burden of proof, to establish adverse possession, is upon the de- 
fendants. 

They hâve offered testimony tending to show the maintenance of a 
fence, inclosing this and other land conceded to be theirs, continuously 
since 1888; but this testimony bas been overborne by the évidence 
of the plaintiff, which clearly shows that no fence was kept up around 
the whole tract, and leaves it very doubtful whether there ever was 
such a completed inclosure. 

[ 1 ] Défendants also rely upon a fence built by one Nelson Bennett 
subséquent to 1900. The évidence is not clear as to exactly when it 
was built; Bennett testifying that it was built in 1903 or 1904. This 
latter fence, the évidence shows, has been maintained since its érection 
and incloses the greater part of the land in controversy, as well as a 
part of the lands conceded to belong to the défendant Littlejohn, a 
part of plaintiff's land not in controversy, and certain land not claimed 
by either party. 

It is shown that Bennett, in 1888, leased from the railroad company 
certain land on its right of way opposite the land in dispute, on which 
he built a warehouse. This îease has been renewed from year to year 
since. There is no direct testimony concerning any arrangement by 
him for the érection of the inclosure. It can only be inferred from 
the circumstances and situation. This warehouse was used for the 
storing of equipment and supplies used in Bennett's contracting work. 
Later he used the warehouse as a stable for his stock, and, in the 
care of this stock, built the inclosure; the warehouse itself forming 
a part of the inner, or railroad, side of the inclosure. 

Though a witness in the case, he asserted no claini to the ground 



NOBTHEKN PAC. BY. CO. V. LITTLEJOHN 703 

inclosed hostile or adverse to the railroad. So far as the right of way 
was concerned, the use made of it by Bennett was connected with the 
leased premises in such a way as, in the absence of positive, con- 
vincing évidence to the contrary, would impress his possession of the 
right of way within the inclosure with the character of a lessee's pos- 
session, or that of a iicensee, and not adverse to the plaintiiï, though 
it was, so far as the défendants' lands are concerned, undoubtedly, a 
trespass. 

When the défendant Littlejohn, about 1905, called Bennett's atten- 
tion to the fact that his fence inclosed some of defendant's land, Ben- 
nett admitted the fact, disclaimed the assertion of any claim or in- 
terest in it, and turned over to the défendant his fence and a scraper 
in settlement for the trespass. 

The inclosure by Bennett, not being hostile to the plaintiff in the 
first instance, would not become so merely by his surrendering his in- 
terest in the fence to the défendant. The plaintifif would hâve no 
knowledge or means of knowing that this défendant was asserting title 
because of it. 1 Am. & Eng. Encyc, (2d Ed.) p. 805. It might as 
well be presumed that Bennett and his grantee of the warehouse were 
asserting title to the defendant's land by the inclosure — in fact, better, 
for constructive possession foilows the true title. 1 Am. & Eng. 
Encyc. (2d Ed.) p. 869 (2) ; Id. p. 871 (d). 

The change from the possession of the lessee or Iicensee to that of 
a stranger must be brought home to the plaintiff before there would 
be any ouster and the possession by the inclosure become adverse. 

[2] Défendants' counsel bas relied upon the case of N. P. R. R. Co. 
V. Ely, supra; but whether it be conceded, or not, that the adverse 
possession for the necessary time must, necessarily, précède the date 
of the confirmatory act of 1904, there bas been no actual pedal pos- 
session shown, as in the Ely Case, where the ground was covered by 
occupied buildings. The mère fact that, at some time, the défendant 
Littlejohn went upon the land and eut timber, which he sold, as stated 
by him, for $15, would not constitute an ouster, being lacking in con- 
tinuance or duration, and being only a single act of trespass, and does 
not establish open and notorious possession. The occasional pasturing 
of stock, turned into the field, a portion of which was concededly 
owned by the défendants, would not constitute an ouster ; nor would 
the payment of taxes alone. 1 Am. & Eng. Encyc. (2d Ed.) pp. 828, 
831. 

[3] Regarding the effect of the payment of taxes prior to 1900, if 
it be conceded that they were paid by défendant Littlejohn from 1888 
to 1900, and that he and his grantors had color of title during that 
time, défendants cannot prevail, for during ail that time the plaintiff 
not only had color of title, but légal title, and was paying taxes on the 
same ground, although the taxes were computed on the length of the 
right of way, without regard to its width or area. It would therefore, 
so far as this case is concerned, be considered as double taxation. The 
equities at least would be equal, and -the légal title would prevail. 

Findings and decree may be prepared in accordance with the fore- 
going. 
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BALFE et al. V. TILTON. 

(District Court, D. New Hampsliire. August 16, 1912.) 

No. 373, Equity. 

1. ExËcuTons AND Administhators (§§ 473, 474*) — Suit to Set Aside Settlb- 

MENT Made Oxrr of Court — Effect of Release. 

In a suit by the widow and sole helr of a décèdent agalnst the execu- 
trlx of hls brother and partner, who was àlso executor of hls alleged 
wlll and settled bis estate, for an accounting and to set aside releases by 
wbicb complalnant released to bim her interest in tbe estate for a con- 
sidération alleged to be wholly Inadéquate, complalnant Is not entitled to 
sucb accounting, Involving large expense and an examination of the books 
of the partnership and of defendant's testator, until the question of the 
validlty of the releases bas been fuUy determlned. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2041-2060; Dec. Dig. §§ 473, 474.*] 

2. Equity (§ 401*) — Kelease by Heir — Considération. 

But when the validlty of releases under fiduciary relations Is In ques- 
tion, and where an allégation of wboUy inadéquate considération Is not 
aptly denled, a master may. In tbe discrétion of the court, be appointed 
to ascertain whetber tbe considération was approximately, measurably, 
or reasonably commensurate with the actual interests sought to be re- 
leased. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 869-873; Dec. 
Dig. § 401.*] 

S. Descent and Distribution (§ 72*) — Release by Heikb — VAtiniTY. 

The fact of palpable disproportion between the considération and the 
actua! interests would bave a material bearlng upon the question of the 
Invalldity of the releases from the one party to the other under fidu- 
ciary relations, and the fact of proper and reasonable proportion would 
be signifieant in support of the alleged validlty. 

[Ed. Note. — For other cases, see Descent and Distribution, Cent Dig. 
|§ 221, 222; Dec. Dig. $ 72.*] 

In Equity. Suit by Louise E. Tilton and Mary A. Balfe, adminis- 
tratrix of the estate of Myra Tilton, deceased, against Genieve E- 
Tilton, individually and as executrix of the will of Charles E. Tilton, 
deceased. On application by complainants for discovery and account- 
ing. Denied pending hearing on other issues. 

Artemas H. Hoimes, of New York City, and Niles & Upton, of 
Concord, N. H., for complainants. 

Foster & Lake, of Concord, N. H., and E. G. Eastman, of Exeter, 
N. H., for défendant. 

ALDRICH, District Judge. This is a bill in equity which in effect 
is one for discovery and an accounting and for substantial affirmative 
relief in respect to property interests. 

The bill is by Louise Tilton, widow of Alfred E. Tilton, and Mary, 
A. Balfe, administratrix of Myra, the daughter of Alfred and Louise. 

Alfred E. Tilton and Charles É. Tilton were brothers, and were in 
partnership in varions large enterprises in différent states, and Alfred' 

*For other case* aee same topic & i kdubeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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had large business enterprises of his own according to the allégations 
of the bill. 

Alfred died some years before Charles, leaving a widow, Louise, 
and a daughter, Myra. 

Under what purportcd to be the will of Alfred, in which Charles 
was named as executor, Charles undertook the settlement of Alfred's 
estate in varions states. During quite a period he furnished the 
widow of Alfred $200 a month and tlie daughter Myra $100 a month 
for their support, and after several years and while things were 
going on in this way, and after the daughter of Alfred had died, he 
procured from the widow of Alfred releases covering the interests of 
herself and the daughter in the estate of Alfred. Thèse releases, as 
it is understood, were secured eut of court, and were the resuit of 
negotiations between the executor and others representing him and the 
widow, lyouise, and, if they stand, doubtless operate to extinguish the 
interests of Louise and her daughter, Myra, in the estate of Alfred. 
The allégations of the bill are very sweeping, and in effect charge that 
the purported will of Alfred was a forgery by Charles; that Alfred's 
interests were large, an.d that, while not particularly apt in that re- 
spect, they in effect charge that Alfred had very large partnership in- 
terests, and that he had large individual interests in lands and other 
properties in various states; that while the estate of Alfred was in 
process of settlement in the various jurisdictions, and while Louise was 
in confidence and trust relations with Charles and in reliance upon him, 
he procured fictitious claims to be put up against the estate of Alfred 
which operated to absorb and dissipate the interests of Louise and the 
daughter, Myra; that Louise was ignorant of the extent of the in- 
terests of Alfred ; that Charles was in trust and fiduciary relations to 
Louise; and that under his influence and the influence of his agents 
she was overreached and finally induced under circumstances of finan- 
cial stress, for a considération of $25,000, to release interests which 
according to the allégations of the bill were wholly out of proportion 
to the considération of the releases which Louise executed. 

The answer, in effect, dénies many of the allégations, but makes no 
apt and emphatic déniai of the allégations which indicate that Alfred's 
property rights were of much greater value than $25,000, and demands 
proofs in that respect. The answer sets up probate settlements in 
respect to Alfred's interests, also sets up the defen.se of lâches, and 
that the will was not a forgery, and a strong argument is presented 
and a pretty effective one on the ground of lâches. 

The présent hearing is upon the question whether there should be an 
accounting, and whether in connection with that there should be an 
examination of the books of Alfred and Charles as partners and the 
books of Charles, to the end that the actual value of the interests of 
Alfred may be known. 

As a resuit of the présent hearing, it is not proposed to deal with 

the question of the forgery of the will, or the question of lâches, or 

with what may be said to be any of the ultimate questions of right. 

If the releases are valid, they, of course, operate as an extinguishment 

198 F.— 45 
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of the individual interests of Louise as wiflow of Alfred and of the 
interests of Myra, to which Louise succeeded upon her death. 

In view of the supposed releases, it would seem that the plaintiffs 
hâve not made out a case for an accounting. That would mean an 
extensive and expensive investigation, and one which ought not to be 
entered upon unless the plaintiffs hâve an interest in the estate and a 
right to hâve it, and whether they hâve a right to hâve it or not dé- 
pends upon the validity of the releases. There is not enough in the 
record to justify an adjudication in respect to the validity of the re- 
leases. 

[2, 3] The New Hampshire cases seem not to favor and do not treat 
as conclusive, settlements out of court between executors and the heirs 
of estâtes. This is upon the theory, it is understood, that the interests 
are in custodia iegis, and that outside settlements should be subject to 
approval, upon proper examination, if any issue is raised about them, 
and as a conséquence such settlements and releases are not as conclu- 
sive as settlements between individuals in respect to rights not in the 
custody of the law. Clarke, Adm'r, v. Clay, 31 N. H. 393, is among 
the cases which suggest this idea, and various phases of the proposi- 
tion are discussed in Bean v. Bean, 33 N. H. 284, Twitchell v. Smith, 
35 N. H.i 51, Stark v. Gambie, 43 N H. 467. Flanders v. Lane, 54 N. 
H. 392, Woodman v. Rowe, 59 N. H. 454, Bartlett v. Fitz, 59 N. H. 
504, Mudgett v. Melvin. 66 N. H. 403, 34 Atl. 158, and Langley v. 
Farmington, 66 N. H. 434, 27 Atl. 224, 49 Am. St. Rep. 624. 

If, under ignorance in respect to the extent of the property rights 
of Alfred and through the influence of Charles, who purported to be 
the exécuter of the will of Alfred, and one upon whom she relied, 
Louise signed papers purpdrting to release her interests for a wholly 
inadéquate considération and one which did not at ail correspond to 
her actual interests and rights, the discharge ought not to operate as 
an extinguishrnent of her rights. An inquiry in respect to whether 
the discharges were valid mày possibly become a broad one. It would 
perhaps involve an inquiry as to her knowledge of her husband's busi- 
ness interests, as to her ability to appreciate and value them, as to 
the extent of her reliance upon Charles under the fîduciary and family 
relations, and as to various other considérations and situations. 

Judge Mitchell, who testified in respect to the exécution of the re- 
leases, said that he was requested to prépare such papers as would be 
proper and sufficient to évidence a complète settlement of matters be- 
tween Charles and Louise growing out of the estate of Alfred. It has 
not been pointed out to me that Judge Mitchell was in any way con- 
nected with the fiduciary iiegotiations leading up to. the alleged settle- 
ment. His part was that of a lawyer to draw the papers. There was a 
pretty sharp issue between him and Louise as to what occurred at the 
time of the exécution of the papers ; but it is quite unnecessary to go 
into that, because, if there isanything in the transaction which entitles 
the widow, Louise, to relief, it is something which has référence to the 
relations of the parties and earlier conditions of trust and reliance, 
and something about which Judge Mitchell does not prétend to hâve 
any knowledge whatever. 
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[1] The conclusion is that the plaintiffs hâve not made out on this 
hearing a case which would justify coramon-law discovery and account- 
ing, and this is so because the releases and the probate adjustments 
stand in the way, but, in view of the sweeping allégations of the bill as 
to the large property interests of Alfred, of ignorance, trust, confidence, 
and reliance on the part of Louise, none of which are aptly denied by 
the answer, it seems important to know whether the widow, Louise, re- 
leased large interests for a wholly inadéquate considération. If, under 
conditions of family trust and reliance, she was induced for $25,000 
to agrée to exécute a release of her interests in an estate which was 
worth hundreds of thousands and perhaps millions of dollars, it would 
be a release which ought not to stand. 

The allégations of the bill are that Charles, with whom Alfred was 
associated, left an estate of $5,000,000, and the gênerai efïect of the 
allégations is, and the argument is, that Alfred's interests were coex- 
tensive with those of Charles. If Alfred was a spendthrift, or a specu- 
lator, or if his interests were contingent, or involved in controversy, 
it can be shown, and, if the agreement of Louise was one fairly 
reached, it should stand. But, in view of the fiduciary relations, if 
the considération of the releases was not approximately, measurably, or 
reasonably commensurate with the actual interests sought to be released 
and transferred from the widow to one in fiduciary relationship, then 
the releases should not stand however many probate settlements there 
may hâve been in jurisdictions where Louise was only represented by 
Charles, the beneficiary under the supposed releases. The fact of 
proper and reasonable proportion between the considération of the 
releases and the actual interests of Alfred would be significant in sup- 
port of the alleged validity of the releases, and the fact of palpable 
disproportion between the considération of the releases and the actual 
interests of Alfred would hâve a material bearing upon the question of 
the reasonableness of the releases from one party to the other under 
fiduciary relations. 

Under this view, I think there should be a master to hear évidence 
and détermine the fact as to the approximate value of the individual 
and partnership estate of Alfred at the time of his death and also at 
the time of the alleged releases. 

A hearing before a master in respect to such questions may or may 
not involve an examination of the books and papers of Charles. That 
is something that can be determined later. 

The parties may agrée upon a master, or I will appoint one. 
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In re GRANT> 
(District Court, S. D. New York. Augnst 2, 1912.) 

1. "WiTNissEs (§ .308*)— Privilège — Production of Documents. 

1"he privilège against incrimination in thc case of corporate records 
dépends upon tlie nature of the record Itself, not upon tlie lawfuluess of 
the custody in vpliicli ttiey liappen Ço be. 

[Ed. Note. — For otlier cases, see Witnesses, Cent. Dig. §| 1065-1067; 
Dec. Dig. i 308.*] 

2. Witnesses (§ 204*)^ — Confidential Relations — Phoduction by Attobnet 

01' Documents of Client. 

Wliere a witiiess declined to produce boolcs in his possession on tlie 
ground tbat they were delivered to tiim in bis professional character as 
a lawyer by a client, It is no défense to liis claim of privilège tliat tbe 
bool£s were the property of a corporation, of which tbe client was the 
sole stoekbolder. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 759, 760, 762; 
Dec. Dig. § 204.*1 
8. WiTNEBSBs (§ 204*) — Privilège — Coneidbntiai, Relations — Attobney and 
Client. 

An attorney cannot assert a privilège to refuse to produce books of a 
client In his possession wbere tlîey were not delivered to him for tbe pur- 
pose of consultation or otberwise in his professional capacity, but to 
avold tbeir selzure by tbe authoritles, and he may be conipelled to open 
a package supposed to contain tbem, although Instructed to the contrary 
by bis client. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 759, 760, 762; 
Dec. Dig. § 204.*] 

Proceedings for contempt against Walter B. Grant, an attorney at 
law, for refusing to produce documents as a witness. Finding against 
respondent's claim of privilège. 

William A. Keener and Dallas Flannagan, for Walter B. Grant. 

Henry A. Wise, U. S- Dist. Atty. (Robert Stephenson, of counsel), 
for the United States. 

HAND, District Judge. [1] In Wilson v. U. S., 221 U. S. 361, 
31 Sup. Ct. 538, 55 L. Ed. 771, Wilson originally had custody of the 
corporate records as président; but before the second presentment of 
the grand jury the directors had demanded them of him, and he had 
refused to deliver them. Thereforc the first subpœna went before the 
demand. the second after, but the court did not distinguish. Now 
with the first I hâve hère no concem, because, while Wilson did not 
maintain any possession against the corporation, his custody was the 
corporation's, and the only question was whether he could protect 
himself from self-incrimination through that fact. That too was 
Dreier's Case, 221 U. S. 394, 31 Sup. Ct. 550, 55 L. Ed. 784, which 
was decided at the same time as Wilson's. However, after Wilson 
assumed personal possession of the books, a différent question arose. 
The court might hâve said that his possession would be respected as 
privileged, whether as against the corporation it was lawful or not, 
and that, until the corporation had got back the books from Wilson's 
wrongful possession, no writ should go. That would hâve been to 

>For other cases ses same tapie & { numbeb lu Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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deny the privilège to the corporation only, but to allow it to the in- 
dividual no matter what was the original character of the books. Of 
course, such a resuit woukl hâve becn most undesirable in practice, 
and yet I think that it would necessarily be the resuit if the papers 
had not been public in character. For instance, suppose that A., 
knowing that B. has papers which would incriminate him, gets wrong- 
ful possession of them from B., whom they do not incriminate. If 
B. is content, and leaves A. in possession, I do not understand that it 
would be any answer whatever to A. to say : "You cannot keep thèse 
back, because you came by them wrongfully, or at least you hâve no 
right to them now." Ail the law considers is whether A. has got pos- 
session in fact, and whether the documents actually will tend to in- 
criminate him. To get them in évidence the law would bave to force 
him to bring them out of a possession which is good enough against 
any one but B. Certainly, I can find nothing in the books which suç- 
gests such a distinction, and it contradicts the whole history of the 
matter. For the privilège runs along side by side with the power 
to compel production, and that power dépends only upon serving the 
actual possessor. There are cases to be sure where one having cus- 
tody is not required to produce, but it is only because bis custody is 
so subordinate as not to justify his meddling with documents even to 
bring them to court. Certainly, a fuU possessor of the documents is 
always subject to subpœna, whether his possession is lawful or un- 
lawful, and regardless of ownership. 

Now the Suprême Court paid no attention whatever to this dis- 
tinction, for they put the décision upon the quasi public character of 
the record when it was originally made, which, as I read it, subjected 
it as a document to production in any one's hands, whether it hurt him 
or not to discover it. That certainly is the burden of Mr. Justice 
Hughes' opinion, and, for the reasons I bave given, I think it is the 
logic of the décision. If so, the question of le^al title does not mat- 
ter; indeed, this case shows how little it should. For the respondent 
concèdes that Burlingame would bave had to produce thèse books 
during the years 1908 and 1909, merely because he had no légal title, 
though he owned ail the stock ; but he insists that the passage of title 
makes the whole différence. Surely that is very dry straw. 

[2] However, the référée made a fînding on the question of title, 
and the parties seem to think that my finding may affect the scope of 
an appeal, though it really is only a matter of légal conclusion from 
undisputed évidence. The respondent relies upon Burlingame's as- 
sumption of ownership when he delivered the books to Oranger for 
storage, coupled with his previous expression of intention to take 
them over as his own. Was there an adéquate delivery of the prop- 
erty? Since Burlingame already had possession, ail that was needed 
was words in prsesenti (Kilpin v. Ratley, 1892, 1 Q. B. 582; Allen 
V. Cowan, 23 N. Y. 502, 80 Am. Dec. 316); indeed, not even words 
were necessary, if there were any other act which showed the pur- 
pose. Nor was it as though only the separate stockholders signed a 
consent, for Burlingame was the corporate manager vested with ail 
powers as well as the sole stockholder. No one disputes that a bill 
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of sale on behalf of the corporation signed by him would hâve served. 
Whether he had formai authority or not, he had actual authority to 
bind the corporation. How must his acts be interpreted, if one be- 
heves his testimony ? I thinlc they should be interpreted Hke those of 
an exécuter who is sole legatee and who begins to use the goods after 
he had advertised for debts, and paid them oflf. Blood v. Kane, 130 
N. Y. 514, 29 N. E. 994, 15 L. R. A. 490; In re Mullon, 145 N. Y. 
98, 39 N. E. 821. The title is in the individual. There may be a ficti- 
tious executorial "persona" or not ; there may be corporate "persona." 
Certainly, for most purposes it is better to speak in the simpler terms 
which such ideas permit, but I will not force the necessity of form so 
far as to hold that when the sole stockholder stops the business, pays 
the debts, takes over possession of the property, and announces that 
he has wound up the corporation, he must either exécute a bill of sale 
to himself or make a public déclaration of gift from the corporation. 
I concède this, if, as in the case of realty, some writing was a neces- 
sary form to the passage of title; but, where the law allows it to be 
ail done in pais, such conduct as this will answer ail the requisite 
forms. 

However, ail this is a very barren and futile inquiry from any point 
of view, because, whether Burlingame had title or not, he certainly 
had the right to keep the possession which he already had, and if the 
case of Wilson v. U. S., supra, turns in any sensé upon the fact that 
Wilson was a trespasser quoad his corporation, then the only material 
considération hère is that Burlingame had absolute right of possession 
as against every one, including himself in his incorporated persona. 

[3] The next question is whether Grant held the box and packages 
bona fide as attorney and for purposes of consultation, or whether 
they were given him to avoid seizure by the authorities. Much, per- 
haps most, of the testimony was taken upon this issue before an un- 
usually capable and careful référée who has found that the deposit 
was made without any intention to use the books for purposes of con- 
sultation. He saw the witnesses, and his conclusion I shall accept. 
The testimony of McLean is certainly valueless, even in type, because 
what he says is a hopeless jumble of words for the most part, and 
for the rest so uncertain and vague as to be unreliable. Burlingame's 
own testimony was most contradictory, and his interest entitled the 
référée to disregard it. As to the respondent's own testimony, he 
feels clear now that his original instructions included consultation; 
but he concèdes that, as to a part of the conversation he is vague, 
i. e,, whether he originally received the injunction not to open them. 
His first impression certainly was that he had no such right from the 
original circumstances of their deposit with him. There was a prob- 
able reason for getting the books out of Burlingame's hands which 
did not include any consultation, and in fact no consultation ever oc- 
curred. Imust confess that on a mère reading of the testimony I 
should not bave come to the same conclusion as the référée, but there 
was enough in the case to justify his conclusion that the claim of pro- 
fessional privilège was not made out, giving that conclusion the bene- 
fit to which it is entitled from the fact that he could so much better 
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get the actual sensé of the situation. Questions of credibility and the 
value of the recollection of witnesses should always, except in clear 
cases, remain as they are determined by the tribunal which actually 
sees them. 

Since the respondent has been found not to hâve received the boxes 
as a lawyer, he has no privilège to décline to answer whether or not 
they are the books mentioned in the subpœna, and Burlingame's in- 
junction to the contrary cannot prçvail over the demands of justice. 
It is not Burlingame who is compelled to act in a testimonial char- 
acter, but Grant, who did not receive them within his professionaî 
privilège. 

Therefore the respondent will be required in this proceeding to 
examine the box and packages without injuring their wrappings and 
to answer the question whether they contain any of the books men- 
tioned in the subpœna. If so, he will hold thèse subject to the order 
of a new subpœna to produce the books as évidence. He is fined in 
any event the costs of this proceeding; that is, the referee's and ste- 
nographer's fee. If he should décline to produce the books upon an- 
other subpœna, the March grand jury having adjourned, a summary 
motion upon that subpœna will at once be followed by a committal; 
but there is no need in this proceeding to go further. 

I confirm ail the findings of the refexee except the seventh. An 
order may be entered in accordance with this opinion. 



In re UHUROIIIIiU 
(District Court, B. D. Wlsconsln. September 7, 1912.) 

1. Bankrtjptcy (I 143*) — Assets — Insurance Policies. 

Aside froni tlie question of exemption, Insurance poUcles or bonda 
bavlns a surrender or dlsposable value are assets passing to the bank- 
rupt's trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 194, 201, 
202, 213-217, 223, 224 ; Dec. Dlg. § 143.»] 

2. Bankruptcy (§ 390*) — Exemptions — State Statutb— Insurance Polict. 

St. Wis. 1S08, § 2347, provides that a marrled woman may Insure for 
her sole use the llfe of her husband, and that he may cause his life to 
be Insured for her sole use, and every poUcy, when expressed to be for 
the benefit of, or assigned or made payable to, any niarried woman, shall 
Inure to her separate use and beneflt, and that of her chlldren, and in 
case of her surviving the term of the policy the amount of the Insurance 
shall be payable to her or to her trustée, for her use, free from the 
claims of her husband's creditors. Ueia, that such section referred only 
to ordlnary llfe Insurance, and did not include a policy payable to a 
niarried woman In case her husband, the insured, died within 20 years, 
but declaring that in case he survived that period he should bave the 
option of settllng the policy for his own benefit in one of four différent 
ways, and that, in default of sélection, It should be deemed settled ac- 
cording to the flrst option, whlch provided for paid-up Insurance, with 
an annual Income to the insured for life, which policy, on the husband 
becoming a bankrupt, inured to the beneflt of his trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 659-668, 
670; Dec. Dlg. | 396.*] 

'^ or other casea se* *ame toplc & i numbsb in Dec. & Aca. Dlgs. 1907 to dat«, & Rep'r Indexes 
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In the matter of bankr'uptcy' proceedîngs against Charles Churchill. 
A rëferee's order having beèn entered, difecting the bankrilpt to turn 
over to his trustée a certain policy of life insurance, he applies for 
review. Affirmed. 

The bankrupt scheduled a policy of insurance In the New'tork Life In- 
surance Company for' tlie siini of !i!2,000. Issuerl to him December 20, 1?92. 
It providea, flrst, f or ' the , paymeht of $2,000 to his widow, in case of tlie 
death of r the assured during "the continuance of this bond policy," or, in the 
event . «f her prlor deatli, to the iusur'ed's executors, administratora, or as- 
sisns; second, that if the death of the assured occur prior to December 8, 
1 912, and the premiums paid, with interest as stated, exceed the face amount 
of the bond policy, such excess would be paid as a mortuary dividend. Cer- 
tain clauses of the policy gave the assured beueflts or options as follows: 

"If the .insured is livlng ou the Sth day of December in the year niueteen 
hundred aiid twelve, and if this bond ]ioliey is then in force, the premiums 
having been paid in f uU tO' that date, the insured shall be entitled to one of 
the following benefits: 

"1. The continuance of this bond policy, which then becomes a paid-up in- 
surance, payable at the death of the insured, together with an annual in- 

come during the life of the' insured of eighty dollars and cents per 

annum (being equal to four per cent, of the total amount of annual premi- 
ums paid),î the flrst payment of sald income to be made to the said insured. 
If livlng, on the Sth day p( December, nlneteen hundred and thirteen, and 
au equal payment to be made annually thereafter, provided the said insured 
shall be living when such annual payment becomes due, and, in addition, the 
conversion of the surplus then apportioned by the company to this bond pol- 
icy into a life annuity, payable together with the income above guaranteed. 

"2. ïhe continuance of this bond policy, guaranteeing a paid-up insurance 
and an annual income as specified in benefit '1,' and the withdrawal in cash 
of the above-defined surplus. 

"3. The surrender of this bond policy to the company for its cash value, 
which is hereby guaranteed shall not be less than two thousand dollars, and 
which shall, in. addition to that amount, include the above-defined sur- 
plus. 

"4. The surrender of this bond policy, and the conversion of its cash val- 
ue, as above defined, into an annual income during the life of the insured, 
payable in like manner as provided in benefit '1,' it being hereby guaran- 
teed that the annual amount of such Income shall not be less than two hun- 
dred and forty-nine dollars and ten cents. 

"Provided, however, that the Insured shall notify the company, in writing, 
not less than three months before the flrst-named date above, which privi- 
lège is selected, and that, in detault of such notice, benefit T shall be con- 
sidered selected." 

In the bankruptcy proceedings the policy is stated to be payable to his 
wlfe as beueflciary, /aid that the interest of the bankrupt therein is of no 
value. Thé adjudication occurred September 15, 1910, the policy being in 
force, 18 annual premiums having been paid. 

The bankrupt and his wife made application for an order declaring the 
insurance policy to be exenapt and free f rom any claim on the part of the 
trustée, which application the référée denied, but dlrected the bankrupt to 
turn over to the trustée the poiicy of insurance. The order of the référée 
is brought hère for review. 

D. Iv. Jones, of Waukegan, 111., and Peter Fisher, of Kenosha, 
Wis., for bankrupt. 

E. E. & E. L. Browne, of Waupaca, Wis., for trustée 

GEIGER, District Judge (after stating the facts as above). The 
question is presented whether the insurance policy is property pass- 
ing to the trustée, to be disposed of for the benefit of creditors, or 
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whether it is exempt under the laws of the state of Wisconsin. The 
policy, it is conceded, was not of the class referred to in section 70a, 
subd. 5, of the Bankruptcy Law (Act July 1, 1898, c. 541, 30 Stat. 
365 [U. S. Comp. St. 190'l, p. 3451]), as having a cash surrender 
value payable to the bankrupt ; but the question is whether the pol- 
icy, if property, cornes within the provision of section 6 of the act, 
allovving the bankrupt to retain the exemptions provided in the state 
law. 

[1 ] Aside from the question of exemption, insurance policies or 
bonds, of the character held by the bankrupt, hâve uniformly been 
treated as property of the bankrupt, passing to the trustée. In re 
WelBng, 113 Fed. 189, 51 C. C. A. 151; In re Hettling, 175 Fed. 
65, 99 C. C. A. 87; In re Schofield (D. C.) 147 Fed. 862; In re 
SHngluff (D. C.) 106 Fed. 154; Hiscock, Trustée, v. Mertens, 205 
U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 771; In re Orear, 178 Fed. 
632, 102 C. C. A. 78, 30 L. R. A. (N. S.) 990; In re Coleman, 136 
Fed. 818, 69 C. C. A. 496. 

An examination of thèse cases shows that a libéral construction 
has been given to the language of the Bankruptcy Act, and the right 
of the trustée to take the policies has been upheld, whether at the 
time of the adjudication a cash surrender value was obtainable, 
either by the express terms of the policy, or through a practice or 
concession of the Company issuing the policy, or even where the 
proof would show that the policy, whatever its terms may be, was 
salable or capable of transfer in the market. An examination of 
the policy in question, and particularly the terms relating to bene- 
fîts or options accruing to or to be exercised by the assured at the 
expiration of the 20-year period, clearly shows a réservation of 
rights, doubtless valuable, and susceptible of appraisal and sale; 
and this brings the case to the single point as to the exemption of 
the policy under the laws of the state of Wisconsin. 

[2] Subdivision 19 of section 2982, Statutes of the State of Wis- 
consin, provides that money arising under any policy of insurance, 
payable to a married vi^oman, shall be exempt from the-claim of her 
husband and his creditors, subject to the provisions of section 2347, 
which latter reads as follows : 

"Aiiy married womari niay, in her own name, or in the name of a third 
person as her trustée wlth his assent, cause to be insured, for her sole use, 
the life of her husband, son or other person, for any definite period, or for 
the natural life of such person, and any person, whether her husband or not, 
effecting any insurance on his own life or on the life of another, may cause 
thé sa me to be made payable or assign the policy to a married woman, or to 
any person In trust for her or her beneflt ; and every such policy when ex- 
pressed to be for the beneflt of, or assigned or made payable to any married 
woman or any such trustée, shall inure to her separate use and beneflt and 
that of her children, and in case of her survlving the period or term of such 
policy, the amount of the insurance shall be payable to her or her trustée 
for her own use and beneflt, free from the claims of her husband and of 
the person effecting or assigning such insurance, and from the claims of 
their respective représentatives and creditors. * ♦ » " 

Is the policy now beîore the court such as is intended by the stat- 
ute to be exempt? 
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It is my judgment that the insurance referred to in the statute 
means the ordinary life insurance, and does not mean investment 
insurance, such as is covered by this "bond" or policy. If the bank- 
rupt should not survive tlie 20-year period, the widow's right under 
the policy would accrue; but, unless the bankrupt dies within that 
period, the terms of the pohcy leave to him the sole disposition of 
whatever may accrue upon the policy, either through direct exercise 
of options, or through nonaction on his part, which latter is ex- 
pressly declared to be équivalent to an élection of the first benefit 
speçified. 

Thèse provisions of the bond are like those under considération 
in Ellison v. Straw, 119 Wis. 502, 97 N. W. 168, and held not to 
be within the contemplation of the exemption law; and in the ré- 
cent case of Allen v. Central Trust Co., 143 Wis. 381, 127 N. W. 
1003, 139 Am. St. Rep. 1107, where the 20-year period had expired, 
and, through one of the options, the assured, prior to bankrupcy, 
made his wife the sole beneficiary, thereby transforming the con- 
tract and giving it the essential character of a pure life insurance 
agreement, the court, while sustaining the claim of exemption, in- 
timâtes that, except for the transformation which had occurred 
prior to bankruptcy, the policy would be deemed to be nonexempt, 
because by its terms the fund was payable to be assured in his life- 
time. 

A failure to restrict the exemption statute to such policies as con- 
tain only the éléments therein speçified must, as a practical matter, 
frustrate to a very large extent the purpose of the Bankruptcy Act 
to secùre to creditors the valuable property rights in life insurance 
contracts. Such rights might then be secured and preserved to 
a bankrupt by embodying in the policy, as incidental or collatéral, 
or even as dominant, for a limited time, the éléments contained in 
the state statute as a basis for exemption. In the Ellison Case, 
supra, the following language is used : 

"Life Insurance is onè thing; investment is another. But the ingenuity of 
tlie life insurfince compaiiles in formulating contracts whicl» confuse the dis- 
tinction has been active for générations. Pure life insurance has become 
rare, except with bénéficiai associations ; but the gradations f rom that con- 
tract, with some slight provision for accumulation of dlvidends, to contracta 
where the accumulation is the prédominant, if not even the exclusive, pur- 
pose, are almost numberless. Life insurance is a promise to pay a certain 
sum upon the death of the assured. [Oitlng cases.] Doubtless the amount 
so payable may be augmented by accumulation of excessive premiums and 
their earnings in the hands of the company without destroying the essen- 
tial character of the contract. When, however, we flnd, as f requently, a 
promise to repay a sum made up from a-' portion of the premiums and their 
earnings at a date certain in the lifetime of the assured, we hâve only a 
contract such as a savings bank may as well make. Uhlman v. New York 
L. Insi Co., 109 N. Y. 421, 430, 17 N. E. 363 [4 Am. St. Rep. 482]. Whether 
such fund, if payable to a married woman, is life insurance within the 
terms of section 2347, and exempt from debts of either the husband or wife. 
In absence of intent to defraud creditors, we need not décide, nor perhaps 
question, in this case. See Talcott v. ï^ield, [34 Neb. 611, 52 N. W. 400, 33 
Am. St. Rep. 662] ; Studebaker Bros. Mfg. Co. v. Weleh, 51 Neb. 228. 70 N. 
W. 920. We hâve already shown and declared that the particular provision 
now under considération is in no wise for the benefit of Mrs. 8traw. Thi> 
fund is by the ternis of the policy as absolutely the property of and payable 



IN EE YOUNG 715 

to A. W. Straw as would be an accumulation in a savings banit or buildinsr 
and loan association. It is not 'niade payable to a inarried woman,' or to 
any trustée for ber, within the terms of section 2347, and therefore is not 
])rotected by tbe further iirovisiou that insurance so payable sball be free 
from tbe claims of creditors." 

So, in the case at bar, except for the agreement to pay to the 
widow upon the death of the bankrupt within 20 years, the policy 
is not "niade payable to a married woman." Whether she will hâve 
any other benefits dépends wholly upon the option of the husband 
to give them to her. He has the absolute option under the contract 
to appropriate them to himself. I think the exemption statute con- 
templated such insurance policies as by their terms secure to a 
married woman the intended benefits upon the death of her hus- 
band, and not such limited contracts by which such benefits would 
accrue only in the event of his death within a period specified, at 
the expiration of or beyond which he could secure to himself, as 
against his wife, the very benefits which the exemption statute con- 
templated should accrue to her, and which the Bankruptcy Law 
contemplâtes should accrue to the creditors unless secured to the 
wife by the exemption law. While full récognition should be given 
to the laudable intent of the exemption law to afïord protection to 
married women and widows by securing insurance payable to them, 
equal heed must be given to the législative intent "not to screen 
the husband in building up for himself a fund beyond the reach 
of his creditors." 

The conclusion is therefore reached that the policy in question is 
property passing to the trustée, not exempt by the laws of Wis- 
consin. 

The order of the référée is afîîrmed. 



In re ÏOUNG. 

(District Court, W. D. Washington, N. D. August 15, 1912.) 

No. 1,089. 

Aliens (§ 61*) — Naturalization — ^"VVhite Pebson." 

Tlie son of a Geruian father and a Japenese niother Is not a "whlte 
person," witbln the uieaning of Rev. St. § 2169 (U. S. Comp. St. 1901, p. 
1333), and not eligible to naturalization. 

[Ed. Note. — For other cases, see Allens, Cent. Dlg. §§ 119-122; Dec. 
Dig. § 61.* 

For other définitions, see AVords and Phrases, vol. 8, pp. 7446, 7447.] 

Pétition by Albert Henry Young for naturalization. On rehear- 
ing. Pétition denied. 

For former opinion, see 195 Fed. 645. 

John Speed Smith, Chief Naturalization Examiner, for the United 
Stâtcs 

A. j. Balliet, E. S. McCord, and R. W. McClelland, for applicant. 

•For other cases eee same topic & § numbeh lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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CUSHMAN, District Judge. The foUowing causes are relied 
iipon by applicant: Ludlam v. Ludlam, 31 Barb. (N. Y.) 486; In 
re Saito (C. C.) 62 Fed. 126; In re Kumagai (D. C.) 163 Fed. 922; 
U. S. V. Balsara, 180 Fed. 694, 103 C. C. A. 660; In re Hallajian 
(C. C). 174 Fed. 834; In re Mudarri (C. C.) 176 Fed. 465; Bessho 
V. U. S., 178 Fed. 245, 101 C. C. A. 605 ; In re Camille (C. C.) 6 
Fed^256; In re Knight (D. C.) 171 Fed. 299. 

This applicant for naturalization bas fully complied with ail of 
the requirements of the statutes as an alien petitioner to be admit- 
ted as a citizen of the Ui'nit;ed States, but it was heretofore decided 
by the judge of this court that he was net eligible for the reason 
that he was not a white man. By the proofs subraitted, it was 
shown that he was born at a place in Yokohama, Japan, under the 
dominion of the Fmperor of Germany, that he is a subject of the 
Emperor of Germany, and that his father is a Gernian and bis 
motlier a Japanese woman. The court ruled that the right to be- 
come a naturalized citizen of the United States dépends upon par- 
entag.e.and blood, and not upon nationality or status. After the 
majcing of this ruling, it yyas ordered that the cause be reopened 
for further consideration,.;piresentation of argument and authorities, 
and disposition, which h^earing bas now been had. 

In the former ruling, the court approved and adopted as its ovvn 
the reasoning in the décision of In re Knight, 171 Fed. 299, which 
authority is reinforced by In re Ah Yup, 1 Fed. Cas. 223, No. 104, 
refusing the right of naturalization to a Chinaman, which case was 
decided prior to the act of May 6, 1882, section 14 of which (22 Stat. 
at Large, 61, c. 126 [U. S. Comp. St. 1901, p. 1333]) expressly pro- 
hibits the admission of Chinese to citizenship; Fong Yue Ting v. 
United States, 149 U. S. 698, 716, 13 Sup. Ct. 1016, 37 U Ed. 905 ; 
In re Camille (C. C.) 6 Fed. 256, in which latter case the son of a 
white Canadian father and an Indian mother was denied the right 
of naturalization; In re Saito (C. C.) 62 Fed. 126, rejecting the ap- 
plication of a Japanese; In re Kanaka Nian, 6 Utah, 259, 21 Pac. 
993, 4 L. R. A. 726, to the same effect in the case of a Hawaiian; 
Elk V. Wilkins, 112 U. S. 94, 5 Sup. Ct. 41, 28 L. Ed. 643. 

The fact that the petitioner was born within the German légation, 
giving Ijim the status of a German, subject, in no way afifects the 
question. "The power :tO;,sa^y. when.and under what circumstances 
an alien may become a citizen belongs to Congress." In re Camille, 
supra. Congress has, by section 2169, R. S. (U. S. Comp. St. 1901, 
p. 1333), limited the right of naturalization to those aliens being 
"free white pérsons and to aliens of African nativity and to persons 
of African descent." 

The term "white person" must be given its common or popular 
meaning." As commonly understood, the expression includes ail 
European races and those Caucasians belonging to the races around 
the Meditérranean Sea, whether they are considered as "fair whites" 
or "dark whites," as classiiied by Huxley, and notwithstanding that 
certain of the southern and eastern European races are technically 
classified as of Mongolian or Tartar origin. 

It is just as certain that, whether we consider the Japanese as of 
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the Mongolian race, or the Malay race, they are not included in 
vvhat are commonly understood as "white persons." In the ab- 
stractions of higher mathematics, it roay be plausibly said that the 
half of infinity is equal to the whole of infinity; but in the case 
of such a concrète thing as the person of a human being it cannot 
be said that one who is half white and half brown or yeliow is a 
white person, as commonly understood. In Louisiana, a person was 
deemed white if the African blood did not exceed one-eighth. The 
same was true in the Colonial Code Noir of France, 2 Kent^72, note 
"h." In Ohio, if there was more white blood than black or red, 
the person was considered white ; but, if the colored blood was 
equal, the person was not white. Jefïries v. Ankeny, 11 Ohio, 372; 
Gray v. State, 4 Ohio, 354. In Virginia and Kentucky the dividing 
line was generally recognized as the quarter-blood. Dean v. Com- 
monwealth, 45 Va. 541; Gentry v. McMinnis, 3 Dana (Kv.) 382; 
30 Encyc. Law, 2d Add., 517. 

Courts hâve found it necessary in certain cases to ascribe to a 
child either the status of the father or mother, as where one parent 
was a slave and the other free ; and, treating a slave as any other 
animal property and following the civil law, they hâve held that 
the child took the status of the mother. In cases involving the ju- 
risdiction of the court, as where the court had no jurisdiction to 
try an Indian for a crime committed against an Indian, and it was 
considered necessary to ascribe the defendant's status to one or 
the other parent, Indians being freemen, the common law has been 
followed, and the child has been held to take the status of the fa- 
ther. Thèse décisions arose from the necessity for the adoption 
of an artificial rule. There is no such necessity in the case at bar. 
It is iiot necessary to détermine the exact status of the petitioner. 
Ail that is necessary is to détermine whether he is a "white person" 
within the meaning of the law. 

Counsel for petitioner chiefly rely upon the case In re Rodriguez 
(D. C.) 81 Fed. 337. In that. case the petitioner was a Mexican. 
It appears that the case was controlled by the fact that the natives 
of Mexico had for over 300 years been mixing their blood with that 
of the natives and descendants of Spain; indulging in the presump- 
tion that a f ter that length of time the dominant race would hâve es- 
tablished itself. Further, the court was controlled by the treaty with 
Mexico of 1868, expressly recognizing the right of Mexicans to be- 
come naturalized citizens of the United States. This treaty had, prior 
to the décision, been abrogated ; but, as showing the government's 
construction of the law limiting the right to citizenship, applied to 
natives of Mexico, it was considered persuasive. If this décision goes 
further than hère indicated, it is opposed to what this court considers 
the weight ôf authority. 

Pétition denied. 
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THE PHILIP MlNCIi. THE CHRIS GROVEK. THE ALVA B. 

(District Court, N. D. Ohio, E. D. June 6, 1912.) 

No. 2,478, in Admiralty. 

Collision (§ (il*) — Steamer in Tow and I>sedge — Fault of Tugs. 

While the steamer Minch was belng towed stern first into the entrance 
of the Cuyahoga river, by two tugs, one at the stern and one at the bow, 
lier bow swung around and came into collision with the dredge Napoléon, 
which was at Work on the west side of the river ; the bow hawser part- 
ing when the tug attempted to prevent the swing. The hawser was fur- 
nished by the steamer, was purchased from a reputable dealer, was of 
proper material and dimensions, and had been Inspected and tested. The 
entrance to the river was 825 feet wlde, leavlng 245 feet of clear water 
to the eastward of the dredge. Ueld, that the steamer was not in fault, 
but that the collision was due to the fault of the tugs in passing unnec- 
essarlly near the dredge. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 78; Dec. Dig. 
§ 61.* 

Collision wlth or between towing vessels and vessels in tow, see note 
to The John Englia, 100 C. C. A. 581.] 

In Admiralty. Suit for collision by the Great Lakes Dredge & 
Dock Company, owner of the dredge Napoléon against the steamer 
Philip Minch, Kinsman Transit Company, claimant, with péti- 
tion by such claimant against the tugs Chris Grover and Alva B., 
the Great Lakes Towing Company, claimant. Decree against the 
tugs. 

George Eichelberger, for Great Lakes Dredge & Dock Co. 

Goulder, Day, White, Garry & Duncan (O. D. Duncan, of coun- 
sel), for Kinsman Transp. Co. 

Hoyt, Dustin, Kelley, McKeehan & Andrews (George W. Cottrell, 
of counsel), for Great Lakes Towing Co. 

DAY, District Judge. This case Was begun by the filing of a libel 
by the Great Lakes Dredge & Dock Company, owner of the dredge 
Napoléon against the steamer Philip Minch, for damages claimed 
to hâve been sustained by the dredge in conséquence of a collision 
between the barge and the Minch in the Cleveland harbor, July \, 
1908. Later the owner of the Minch (the Kinsman Transit Com- 
pany) filed a pétition against the tugs Chris Grover and Alva B., 
under the fifty-ninth rule in admira^y (29 Sup. Ct. xlvi), setting 
up the fact that the two tugs mentioned had lines from the steamer 
and were engaged in assisting her up the Cuyahoga river at the time 
of the accident in question. 

The Great Lakes Towing Company fîled answers to both the 
pétition and original libel, denying fault on the part of the tugs. 
Both the steamer Philip Minch and the tugs Chris Grover and the 
Alva B. claim, through their proctors, in oral argument and in 
their briefs, that the collision was the resuit of an inévitable ac- 
cident. 

•For other caaes see same topio & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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I cannot reach this conclusion. It appears from the testimony 
that on July 1, 1908, at about 4 o'clock in the afternoon, the steamer 
PhiHp Minch was taken from a position alongside of another steamer 
and the East Breakwater at Cleveland, Ohio, by the tugs Chris 
Grever and Alva B., the Alva B. being at her stern and the Chris 
Grever at her bovv, and located in this manner the steamer was 
taken stern first into the entrance between the pier marking the en- 
trance to the Cuyahega river. The dredge Napoléon was lying on 
the westerly side of the river at a short distance inside of the pier, 
engaged under a government contract, with a government inspecter 
on board designating the work to be done. As the Minch, in tew 
of the tugs, proceeded into the river entrance, the port bow of the 
Minch came in contact with the dredge. The wind was from the 
nertheast and blewing about 10 or 11 miles an heur. The direc- 
tion ef the piers was about north and south, and they ran parallel 
to each other at a distance of about 325 feet apart. The Minch 
was a freighter, 480 feet in length and 52 feet beam ; the Chris 
Grover is a steam tug, 69 feet in length and 18 feet beam ; the Alva 
B. is a steam tug, 73 feet in length and 18 feet beam; the dredge 
Napoléon was 135 feet in length and about 40 feet beam. 

The captain of the Minch procured the services of the tugs. As 
the Minch, in tow of the tugs, proceeded to the river entrance, it 
appears from the testimony that the Minch had up some steam and 
was assisting the tugs in their work of towing the steamer into 
the river. As the Minch proceeded into the river near to the posi- 
tion of the Napoléon, the stern of the Minch being pulled up the 
river partly by her own power and partly by the tugs, the Minch 
being towed up the river stern first, when the stern of the steamer 
passed the dredge, her bow was swung to the westward. The tug 
Chris Grover had a line on the bow of the steamer, and while en- 
deavoring to prevent this swinging to the westward toward the 
dredge Napoléon the line parted and the collision eccurred. The 
captain of the Minch caused the ancher te be drepped; but the 
swinging of the bow was not prevented, and the dredge was accord- 
ingly damaged. 

It is clear from the testimony that there was no fault on the part 
of the dredge Napoléon, She was engaged in government dredging, 
under the supervision of a government officiai, who was on board 
of the dredge. It is apparent, then, that the collision was caused 
by the maneuvering of the tugs and the steamer in going up the 
river. It is well established that, where an anchored steamer is 
moored at a proper place and is struck by a moving steamer, the 
presumption is that the moving vessel is at fault. The Oregon, 158 
U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943; The Minnie (D. C.) 87 
Fed. 780; The Ogemaw (D. C.) 32 Fed. 919; Henderson v. City 
of Cleveland (D. C.) 93 Fed. 844. 

The case was tried by the proctors for the Minch on the theory 
that the tugs were négligent on executing the maneuver, resulting 
in the collision, and by the procter for the tugs on the theory that 
the line furnished by the steamer was insufficient. There is con- 
sidérable conflict ef testimony; but it appears that the Great Lakes 
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Towing Company, the owner of the tugs, had a contract with the 
owner of the Minch whereby the Minch was to furnish a good and 
sufficient line. It appears from the testimony that the towline was 
bought from a reputable ship chandler, was of proper material and 
size for the purpose for which it was used, that it had been inspected 
and showed no defect ascertainable by visual inspection, and that 
it had been tested and found to be proper and sufficient. The vessel 
being equipped with an article of this nature, it was sufficient. The 
Olympia (D. C.) 52 Fed. 985; The Richmond (D. C.) 114 Fed. 208. 

The Minch not being at fault in the furnishing of this towline, 
the next inquiry would be as to whether or not the tugs were at 
fault in executing the maneuver in question, which resulted in the 
collision. The Minch employed two tugs to tow her into the 
Cuyahoga river. It was apparent from the testimony that the tugs 
had charge of the steamer from the time they took her in tow un- 
der the breakwater until she was placed in position at her dock up 
the river. The steamer had up steam to assist ihe tugs in the 
maneuvering. As was said in The Margaret, 94 U. S. 494, 24 L. 
Ed. 146, the tugs were the dominant niinds and wills in the ad- 
venture. The tugs were in control of the navigation of this boat, 
and it is quite apparent to me, from the testimony, that ail the 
Minch was doing was to use such power of her own as would as- 
sist thèse tugs so far as practicable. The tug which had the stern 
line of the Minch, it being borne in mind that the Minch was being 
towed stern first up the river, furnished the power. The tug at the 
bow was to assist in the steering of the boat. It is plain that the 
Minch was placed in a position whereby an emergency signal was 
necessary on the bow tug, and an unusual strain was brought on 
the towline while the bow of the Minch was swung towards the 
dredge, and the line thus parted. The anchor on the Minch was let 
go as soon as it was practicable, but the collision could not be pre- 
vented. Despite the parting of the towline, the real cause of the col- 
lision was the manner of the maneuvering employed by the tugs in 
taking this tow up the river. There was a wide channel, clear and 
unobstructed for a distance of some 245 feet to the east of the 
scow. It was broad daylight. There was no wind sufficient to cause 
the collision, had the tugs exercised proper care in the manner in 
which they towed this vessel. The collision could hâve been pre- 
vented by the exercise of ordinary care and maritime skill. The 
conceded facts and probabilities ail point to fault on the part of the 
tugs as the proximate cause of the collision. The maneuver by 
which the steamer was brought into the river was an improper one. 
The tugs were in control of the situation. Untimely précautions 
were taken to prevent the swinging of the bow of the Minch, and 
when the bow tug finally undertook to stop this swinging the line 
parted and the collision occurred. 

I am accordingly of the opinion that the tugs Alva B. and Chris 
Grover were at fault in causing this collision. 
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PENNSYLVANIA STEEL CO. et al. v. NEW YORK CIÏY RY. CO. et al. 

(Circuit Court of Appeals, Second Circuit. July 18, 1912. On Pétition for 
Kehearing October 16, 1912.) 

Nos. 233, 194, IGl, 236, 237, 240, 234. 

1. Receivers (§§ 1, 65*) — Nature and Pubpose of Reiiedï — Effect of Ap- 

POINTMENT — "CHANCEHY ReCEIVEH." 

A "chancery receiver" is an indiffèrent person, appointed to bold prop- 
erty in lltigation pending suit, vvho dérives Lis authority from the court, 
and not from tlie parties, at whose instance he is appointed. He acts in 
behalf of no partieular interest, but guards tbe rights of ail, and, being 
a mère holder, his appointment does not change the title to the property 
in liis charge, nor affect any lien. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 1, 114, 115; 
Dec. Dig. §§ 1, 65.*] 

2. Street Raileoads (g 5S*) — Keceiver fok Leasehold — Rigiits and Duties. 

When a court appoints a receiver of the property of a railroad Com- 
pany, which embraces a leasehold estate, it is his duty to take possession 
of it ; but he does not by such act become assignée of the term, and is 
under no obligation to adopt the company's contracts. 

fKd. Note. — For other eases, see Street Railroads, Cent. Dig. § 135, 
Dec. Dig. § 58.*] 

3. Street Railroads (§ 58*) — Receiver fob Leasehold — Adoption of Lease. 

If a receiver elects to adopt a lease, he becomes vested vpith the title 
to the leasehold interest, and a privity of estate Is thereby created be- 
tween the lessor and him, hy whieh he becomes liable upon the covenant 
to pay rent; but unless and untll he does adopt a lease tliere is no such 
privity, and no liability upon the lease, and he is entitled to a reasonable 
time after taking possession in vphich to décide whether the interests of 
his trust will be better subserved by making the lease his own or by re- 
turning the property to the lessor. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 135 ; 
Dec. Dig. § 58.*] 

4. Stbeet Railroads (§ 58*) — Raileoad Receivers — Pbovisional Opération 

OF Leasbd Property — Rent. 

A receiver for a lessee railroad corporation, by provisionally operating 
the leased road, does not thereby become bound to pay rent for the trial 
period at the rate stipulated in the lease, in case he elects to renounce 
it, but, in the absence of spécial equities, cannot be required to do more 
than to turn over the net earnings to the lessor; and this rule being 
based on the lessor's acquiescence, in that the receiver, in performing the 
duties which it owes to the public and protectlng its franchise, is operat- 
ing the road to a large extent for its beneflt, it may also be charged with 
the déficit, where the opération results in an actual loss. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 135; 
Dec, Dig. § 58.*] 

5. Street Railroads (§ 58*) — Receivers — Losses in Opération— Liability 

AS Beiween Lessor and Lessee. 

The Metropolitan Street Raihvay Company, by purchase, consolidation, 
and lease, acquired control of substantially ail of the street railroad 
lines in Nevp York City, vs'hich it operated as a unitary System and sub- 
sequently leased for long term to the New York City Railway Company, 
which previously owned and operated a small Une. The City Company 
assumed payment of rentals and interest on underlylng mortgages of the 
subsidiary and lesser conipanies. The City Company became insolvent. 

•For other cases see same topic & | nbmbeb in Dec. & Am. Diga. 1907 to date. & Rep'r Indexes 
198 F.— 46 
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and recelvers were appointed In a creditors' suit, and a week later tlie 
Metropolitan Company became a party, and on its application tlie same 
receivership was extended to its Interests in tUe property. The ioint re- 
celvers operated the property for a number of montlis at a large loss, 
caused by their payment from cash and quick assets belongins to the City 
Company of rents, interest on underlying mortgages, aud for improve- 
ments and betterments necessary to keep up the service and to keep the 
System together. The receivers renounced the lease of the City Com- 
pany, and ou séparation of the receiverships the receiver for the City 
Company surrendered the property to the Metropolitan receivers. HeUI, 
that such losses in opération, liaying been carsed by disbursemeuts whlch 
inured only to the benefit of the Metropolitan Company, shonld be 
charged to that company, and that the receiver for the City Colllpau^■ 
was entitled to recover from the Metropolitan recelvers the funds of lii« 
trust whieh were so expended. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 135; 
Dec. Dig. § 58.*] 

6. COKPORATIONS (§ 5(i5*) — iNSOLVENOY AND RECEIVERS — DlSTEIBUTION OF ES- 

TATE — PKOVABLE CLAIMS. 

A court of equity, in prescribing what claims shall take in the distribu- 
tion of the estate of an insolvent corporation, being administered through 
a receiver, must regard ou the one hand the substantial right of ail cred- 
itors to share in their debtors' property, and on the otlier the necessity 
for expéditions administration, and, giving due considération to both, 
must make rules which are practicable as well as équitable. In so doing, 
without regard to whether claims are (1) past due, (2) immature, or (S) 
contingent, they may be divided with respect to the question of provabil- 
ity into two classes: (1) Claims of which the worth or amonnt can be 
determined by recognlzed methods of computation at a time consistent 
wlth the expéditions settlement of the estate; (2) claims which are so 
nncertaln that their worth cannot be so ascertained. AU claims of the 
flrst class may be proved, but those of the second class cannot be, be- 
cause, while they: may be meritorious, their amounts cannot be ascer- 
tained. The time at which the status of claims shall be fixed Is not nec- 
essarily the date of the appointment of the receiver; but the vule should 
be that claims which, when presented within the time limited by tlie 
court for their présentation, are certain or are capable of being made 
certain by recognlzed methods of computation, should be allowed. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2281, 2282 ; 
Dec. Dig. I 565.*] 

7. CoBPOBA'iiONS (§ 565*) — Receivers — Claims — Anticipatobv Bi!E\cu of 

CoNTRACT— Appointment of Reoeiveb. 

Where one party to an executory contract puis it ont of his own power 
to perform It, there is an anticipatory breach, which gives the other 
party an immédiate right of action for the damages which he sustains 
thereby ; and wliere one party is a corporation, its insolvency and the 
appointment of a receiver, who refuses to further perform, is such a dis- 
ablement, and the breach dates from the receiver's appointment. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2281, 2282; 
Dec. Dig. § 565.*] 

8. Damages (§§ 40, 176*) — Breach of Contract — Loss of Profits— IOvidbnce. 

Gains prevented, when fairly shown, are recoverable as damages for 
breach of a continuing contract ; and as future gains must be measured 
by past performance, profits made under the contract for a reasonabU» 
period before the breach may be shown to establish gains prevented 
thereby. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 72-SS, 461, 
468, 47], 493; Dec. Dig. §§ 40, 17G.*J 

•For other cases see same topic & § numeek In Dec. & Ara. Dlgs. 1907 tb date, & Rep'r Inde-^es 
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0. COEPOKATIONS (§ 565») — iNSOLVENCT AND RECEIVEES — DiSTBIBTJTION OF 
ASSETS — PBOVABLE CLAIMS — BEEACH OF BXECUTOBT CONTBACT. 

A Street railroad company, operatlng an extension System, made a con- 
tract by which it granted to claimant, an express company, thé right to 
conduct an express business over its Unes for a term of 20 years, and 
agreed to fumish cars therefor for a percentage of the gross receipts. 
It afterward leased Its Unes, and the lesseo assumed the contract. Claim- 
ant later assigned the contract, as permittod by Its terms, to another 
company, finaneiaUy responsible, which agreed to pay claimant $10,000 
per year during the remainder of the term. Both railroad companies 
became Insolvent, and recelvers were appointed with their consent, who 
renonnced and refused to further perform the contract. Ueld, that there 
was a breach of the contract, from whlch claimant suffered substantial 
damages, for which it was entitled to prove a claim against the insol- 
vent estâtes ; the amount of damages being a matter of proof. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2281, 2282; 
Dec. Dig. § 565.*] 

10. CONTBACTS (S 187*) — KlGHT OF ACTION FOB BKEACH — FBOMISE FOB BeNEFIT 

OF ÏHIRD JfEBSON. 

By the gênerai American rôle a third person may sue on a promise 
made to another for his beneflt ; but it is essential to such right that he 
be the real proniisee, that the promise be made to him in fact, though 
not in form. It is not enough that the contract may operate to his bene- 
flt, but it must appear that the parties Intended to recognize hlm as the 
prima ry party in interest and as prlvy to the promise. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. il 798-807 ; Dec. 
Dig. § 187.*] 

11. ConpoBATioNS (J 565*) — Mobtgage — Effect of Assumption by Lessee. 

An agreement In a lease of a street railroad, by which the lessee as- 
sumed and agreed to pay mortgage bonds to be issued by the lessor, im- 
poses on It no higher obligation than to save the lessor harmless from 
the conséquences of a foreclosure by paying any deflciency which may 
exist after the sale of the mortgaged property, which remains the pri- 
mary fund for payment of the debt; and conceding the right of the bond- 
holders to enlorce it, as made for their beneflt, they hâve no clalm which 
can be proved against receivers of the lessee prier to such foreclosure 
and sale. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2281, 2282; 
Dec. Dig. i 5(55.*] 

12. Guaranty (§ 1») — Failuee of Considebation — Necessity of Pbincipal 

Obligation. 

A guaranty is a collatéral undertaklng, and cannot exlst wlthout a 
principal liability; default of a principal being essential to Uability of 
the guarantor. 

|Kd. Note. — For other cases, see Guaranty, Cent Dig. S 1; Dec. Dig. 
S 1.*] 

13. Cobpoeations (i 565*) — Insolvenct and Keoeivebs — Claims Pbovable 

Against Receivebs. 

Pnrsuant to an assumption clause in a lease of a street railroad, the 
lessee made an indorsement on mortgage bonds issued by the lessor, by 
which it gcaranteed to the trustées of thj mortgage for the beneflt of 
the bondholders the punctual payment of principal and interest of the 
bonds in accordance with their ténor. The lessee became insolvent, and 
the bondholders flled a claim against its recelvers for the principal and 
Interest of the bonds. Eeld, that the agreement was one of guaranty, 
and, there having been no foreclosure of the mortgage, that the clalm 
for the principal and future interest was whoUy uncertain and not prov- 
able, but that the claim for interest past due at the time It was flled was 

*For other casea see same topic £ { number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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certain and In the nature of rent, and was provable and might be proved 
by the boudholders, since, while tbe promise was in form to the mortgage 
trustée, it was expressly for their beneflt. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2281, 2282; 
Dec. Dig. § 565.*] 

14. COBl'OBATIONS (§ 565*) — INSOLVENCT AND RECBaVBES — CLAIMS PHOVABLE 

AGAINST RECEIVKE8. 

Where receivers of an insolvent lesseé street railroad company operate 
the leased road for an expérimental period without paying the stlpulated 
rental, and then renounce the lease, the lessor's demand for the unpaid 
rental durlng such period constltutes a gênerai claim, provable against 
the lessee's estate. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2281, 2282 ; 
Dec. Dig. § 585.*] 

15. COBPOKAIIONS (§ 565*) — INSOLVENCT AND REOBIVERS — ClAIMS PROVABLE 

AoAiNST Receivers — Ceetainty. 

Where receivers of an insolvent lessee street railroad company are 
operating the leased road experimentally, to détermine whether or net 
they will adopt the lease, but vrithout paying the stipulated rental, and 
they subsequently renounce the lease, the court should extend the time 
within which the iessor -may ttle a claim for such rental until after the 
expérimental period bas tèrminated and Its claim bas become certain. 

[Ed. Note.— For other cases, see CorporatioJis, Cent Dig. i§ 2281, 2282; 
Dec. Dig. § 565.*] 

16. Corporations (§ 565*) — Insolvenct and ReCeivers — Claims Provable — 

COVENANTS IN LBASE. 

Under a covenant In a lease of a street railroad binding the lessee to 
pay franchise taxes assessëd against the Iessor, but permitting it to con- 
^ test their valldity in the courts, the estate of the lessee in insolvency Is 
liable to the Iessor for the amount of such unpaid taxes which became 
due and payable prlor to the time limlted for flling claims against its 
receiver, although they were then in litigation and their valldity had 
nbt been determined; but claims for such taxes to become due in the 
future are not provable, because of uncertalnty. 

[Ed; Note.— For otier casfes, see Corporations, Cent Dig, §§' 2281, 2282; 
Dec. Dig. § 565.*] 

17. Corporations (§ 565*)— Insolvency and Receivers-— Claims Provable 

Against Receivers. 

Provisions in a lease of street railroad property (1) that the lessee 
should pay rental equal to 7 per cent annually on the capital stock of 
the Iessor, (2) that the intention was that ail of such rental should be 
applied to the payment of dividends on such stock, (3) giving the lessee 
the option of paying it directly to the stockholders, and (4) oontaining a 
guaraiity by the lessee to "every présent or future holder" of such stock 
that dividends at the rate of 7 per cent should be paid thereon "during 
the term of this lease," but providing (5) that payment to the Iessor com-. 
pany should be deemed a compliance with such guarànty, constituted a 
contract for the beneflt of the stockholders, on which they could mamtam 
a direct action against; thé lessee. But whether the liability of the lessee 
to thé .stockholders be coiisidered as based on an original engagement to 
pay reniais to them^ or on the guaranty as a collatéral undertaking, 
their claimB are provable against its receiver in insolvency as to unpaid 
Tentais which became due prior to thé date flxed by the court for flliug 
claims against the receiver, and also prlor to thé térmlnatîon of the lease, 
but claims for rentals accruing thereafter are to6 uiicertain for allow- 
ance. ,' ' '• 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2281, 2282; 
Dec. Dig. § 565.*] 

•For other dases see same toplc & | number In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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18. Stbeet Raileoads (§ 49*) — LiEase — Uonstbuction — "Teem of Tnis 
Lease." 

A guaranty in a lease of a street railroad of the payment of dividends 
to stockholders of the lessor during the "term of this lease" is to be con- 
strued as meaning during the existence of the lease, and not during the 
term for which It was made. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 125, 
126; Dec. Dig. § 49.» 

For other définitions, see Words and Phrases, vol. 8, pp. 6916, 6917.] 

19. Stbeet Railroads (§ 58*) — Insolvenct and Receivees — Claims Pkova- 

BLE AGAINST ReCEIVEB. 

A settlement of mutual aecounts between lessor and lessee street rail- 
road companies, and an acknowledgment by the lessor that it had no 
Indebtedness for which the lessee was responsible, Jield to refer to large 
aecounts between them only, and not to current charges, and not to estop 
the receivers of the lessor to assert claims for taxes assunied by the 
lessee in the nature of rentals against the receiver of the lessee. 

[Ed. Note. — For other cases, see Street Railroads, Cent Dig. §§ 135 ; 
Dec. Dig. § 58.*] 

Appeals from the District and Circuit Courts of the United States 
for the Southern District of New York in the New York City Rail- 
way Company and Metropolitan Street Railway Cpmpany Receiver- 
ship Causes. 

Suit in equity by the Pennsylvania Steel Company and another 
against the New York City Railway Company and others. From de- 
crees of the Circuit and District Courts (188 Fed. 339, 343 ; 189 Fed. 
661 ; 190 Fed. 609 ; 194 Fed. 543), the Pennsylvania Steel Company 
and others, the Metropolitan Express Company, the National Conduit 
& Cable Company, Alexander J. Hemphill and others, as a committee, 
the Central Crosstown Railroad Company, John J. Waterbury and 
others, as a committee. and Charles Benner and others, as a com- 
mittee, separately appeal. Certain decrees affirmed, others modified, 
and others reversed. 

I. Appeal Presenting the Question Whether the Losses Incurred in 
Operatinsï the Leased Railway System During the First Part of 
the Receiverships Should be Borne by the Estate of the Lessor 
Corporation or That of the Lessee Corporation: Called the 
"Termination of Lease Proceeding." * 

For opinion below, see 190 Fed. 609. 

The New York City Railway Company is a street railway corpora- 
tion under the laws of the State of New York which was organized 

1 It Is a misnoraer to designate this appeal as the "Termination of Lease 
Proceeding." Whlle one of the questions referred to the spécial master 
was as to the termination of the lease, the real controversy Is whether the 
Metropolitan estate or the City estate should bear certain burdens of the 
reeeivership. Whether or at what time the Metropolitan-City lease terml- 
nated as between the parties has no bearing upon that question and the 
lease could not hâve been terminated as to the receivers because it never 
became binding upon them. 

If the ruling of the spécial masteir with respect to the termination of the 
lease be Intended as a conclusion that the lease never affected the trust 

*For otber casea eee same topic & § numbeb in Dec. & Am. Djgs. 1907 to date, & Rep'r ludexel 
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in 1901 under the name of Interurban Street Railway Company and 
which will hereinafter be referred to as the City Company. In 1902 
this corporation had acquired the property and franchises of a small 
Street railway in Mt. Vernon, New York, of slight value. 

The Metropolitan Street Railway Company, which will hereinafter 
be called the Metropolitan Company, is a street railway under the 
laws of the State of New York, which was formed in 1895 by the 
consolidation of various companies and which by the year 1902 had 
acquired and was operating nearly the entire street railway system in 
the county of New York. At this time the Metropolitan Company 
owned and controlled most valuable railway franchises. It held niany 
properties by leases and similar arrangements and had guaranteed in- 
terest upon underlying securities. 

On February 14, 1902, the Metropolitan Company leased to the City 
Company its entire railway system for the period of 999 years for 
the considération of the assumption of ail its obligations except the 
principal of its funded debt and for the further considération of the 
agreement of the City Company to pay an annual rental equal to 7 
per cent, upon its capital stock. 

The City Company took possession of the Metropolitan Company 
System under the lease and operated it with continually increasing déf- 
icits until September 24, 1907, whén receivers of its property were ap- 
pointed in a suit brought in the court below by its creditors alleging 
its insolvency. 

On October 1, 1907, the Metropolitan Company, averring that it was 
of vital importance to it and its creditors that its property should be 
kept intact, petitioned to become a party to the creditors' suit and the 
persons who had been appointed receivers of the City Company were 
appointed also receivers of the Metropolitan Company. Afterwards 
the same men were appointed receivers in foreclosure proceedings in- 
stituted in behalf of Metropolitan bondholders. 

Neither the Metropolitan Company nor the trustées for the bond- 
holders asked for the appointment of separate receivers for the Met- 
ropolitan interests until June, 1908. Thereupon in July, 1908, a sep- 
arate receiver was appointed for the City Company and an order was 
entered directing the surrender of the properties to the Metropolitan 
receivers. 

On August 1, 1908, the lease aforesaid was formally surrendered to 
the Metropolitan receivers. It had, however, been practically laid 
out of considération after the receivers had been in office but a short 

estate, It adds nothlng to other rulings. And If It be Intended as a conclu- 
sion that the lease came to an end at the time stated as to ail parties, it 
relates to a question outside any substantial controversy presented upon 
this appeal and, moreover, the tacts found do not support it As polnted 
out in other appeals, this question of the termina tion of the lease involves 
an inquiry as to the right and fact of re-entry and should be passed upon 
only when necessary to a real controversy and upon a complète statement 
of facts. 

But as the name "Termination of Lease Proceeding" is used in the records 
and briefs, it will, although inappropriate, be retained throughout this séries 
of appeals. 
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lime. The facts then appearing made it obvious that the lease could 
not be adopted with protit to the City estate. 

The MetropoHtan System was to some extent disintegrated in Janu- 
ary, 1908, vvhen the Third Avenue Railroad, comprising a substantial 
part of it, was transferred to a separate receiver appointed in a fore- 
closure suit brought in behalf of Third Avenue bondholders. Other 
roads were also surrendered to their owners. 

No order appears to hâve been made defining the duties of the re- 
ceivers in their dual capacity as receivers of the City Company and 
of the MetropoHtan Company. The reason for this is stated in the 
opinion of the Circuit Judge to hâve been a désire to hâve the receiv- 
ers concerned solely with the opération of the railroads and their res- 
toration to a state of efficiency and to reserve for later considération 
the question as to which estate should beat the burden of any losses 
incurred through the opération. 

The reports and accounts of the receivers showing the opération of 
the roads from September 24, 1907, to July 31, 1908, were, as a gên- 
erai rule, made out by them as receivers of the City Company. The 
facts would also justify the finding that, with respect to third persons, 
the roads were actually operated by the City Company receivers dur- 
ing such period. 

The opération of the railroads by the receivers during the period 
afofès'aid resulted in large losses. According to a statement filed by 
them the losses from opération amounted to $1,202,137.05 and in ad- 
dition large expenditures were made for betterments and improve- 
ments. The losses from opération, however, did not arise through 
the mère running of the road. If the receivers had donc nothing 
more than to move the. cars there would hâve been a surplus instead 
of a déficit. The loss arose through the payment of interest upon 
underlyiag securities and rentais upon leased lines of the Metropolitan 
Company — payments hecessary to keep its System together. 

The receivers of the City Company upon their appointment took 
over quick assets belonging to that corporation of large value which 
were available for the payment of its debts. If the déficits stated in 
the last paragraph be charged against the City estate, substantially ail 
of such assets will be used up. 

The présent appeal invoives, broadly speaking, the question whether 
operating déficits and expenditures for betterments should be borne 
by the Metropolitan estate or by the City estate. The Circuit Court 
referred certain questions to a spécial master who held, in substance, 
that expenditures for the entire period should be charged against the 
Metropolitan estate. The Circuit Court modified the report of the 
spécial master by holding that the losses from September 24, 1907, to 
October 1, 1907 — the period prior to the appointment of the Metro- 
politan receivers— should be charged against the assets of the City 
Company but approved the report of the Master with respect to the 
remaining period.^ 

Othèr material facts are stated in the opinion. 

2 Strietly ■ speaking the questions presented by this appeal are somevvhat 
narrower than is indieatéd by the above statemeut. 
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Bronson Winthrop and Charles T. Payne, for Farmers' Loan & Trust Co. 
James B^rne and C. M. Travis, for Pennsylyania Steel Co. 
Morgan J. O'Brien, C. E. Rushmore, and George N. Hamlin, for contract 
credltors' commUtee. 
Matthew C. Fleming, for recelver of New York City Ry. Co. 
B. S. Catchings, for tort creditors' committee. 
Julien T. Davies and Brainard Toiles, for Guaranty Trust Co. 
Richard Reid Rogers, for New York Rys. Co. 

Beîore COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). [1] 
A chancery receiver is an indiffèrent person appointed by the court 
to hold property in litigation pending suit. He is a ministerial of- 
ficer with the function of a custodian. He dérives his authority 
from the court and not from the parties at whose instance he is 
appointed. He acts in behalf of no particular interest, but guards 
the rights of ail. Being a mère holder, his appointment does not 
change the title to the property in his charge, nor alter any lien 
of contract. Booth v, Clark, 17 How. 322, 15 L. Ed. 164; Quincy, 
etc.. R. Co. V. Humphreys, 145 U. S. 82, 12 Sup. Ct. 787, 36 L. Ed. 
632; Union Bank v. Kansas City Bank, 136 U. S. 223, 10 Sup. Ct. 
1013, 34 L. Ed. 341 ; Gaither v. Stockbridge, 67 Md. 222, 9 Atl. 632, 
10 Atl. 309. See, also, Atlantic Trust Co. v. Chapman, 208 U. S. 
360, 28 Sup. Ct. 406, 52 L. Ed. 528, 13 Ann. Cas. 1155. 

[2] When a court of chancery appoints a receiver of the prop- 
erty of a railroad company which embraces a leasehold estate, it 
is his duty to take possession of it, but he does not by such act be- 
come assignée of the term. He does not stand in the shoes of the 
lessee and is under no obligation to adopt its contracts. As said 
by the Suprême Court of Maryland (Gaither v. Stockbridge, su- 
pra) in language approved by the Suprême Court of the United 
States (Quincy, etc., R. Co. v. Humphreys, supra) : 

"The ordinary chancery receiver, such as we hâve In this case, Is clothed 
with no esta te In the property, but is a mère custodian of it for the court; 
and, by spécial authority, may beeome an officer of the court to effeet a 
sale of the property. If that be deeuied necessary for the benefit of the parties 
concerned. If the order of the court, under which the receiver acts, em- 
braces the leasehold estate, It becomes his duty, of course, to take possession 
of it. But he dOes not, by taking such possession, beeome assignée of the 

The spécial nmster reported that expenditures made and Incurred by the 
receivers durlng the perlod from Siietember 24, 1907, to August 1, 1308, of 
which the expenditures for conductors' wages were types of operating ex- 
penses and the expenditures for scraper cars and feeders were types of better- 
meuts aud improvenients, should be chargea against the Metropolitan estate. 

The court in its decree modifled the report of the snecial master with 
respect to the period for which the Metropolitan estate was chargea, but 
still conflned Itself to the types of expenditures aforesald and provided 
that the decree should not prevent any party from claimlug nor the court 
from deciding that other types of expenditure should be chargea against 
the Metropolitan estate. Therefore we shall, in the relief to be granted, 
confine ourselves to the particular subject-matter of the decree appealed 
from. But other expenses, e. g., expenditures for preserving the iutegrity 
of the System by preventing forfeJtures and foreclosures, are allied to oper- 
ating expenses and as the records are complète and the briefs very full, 
we deem It désirable for ail concerned that the case shall be discussed 
io tbe foUowlng opiuioa along somewliat broad Unes, 
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term, in any i>roper sensé of the word. Ile holds that, as he vvould hold 
any otber Personal property involved, for and as the hand of tlie court, and 
not as assignée of ttie term." 

See, also, High on Receivers, page 321, and cases cited. 

[3] lî a receiver elect to adopt a lease, he becomes vested with 
the title to the leasehold interest and a privity of estate is thereby 
created between the lessor and him by which he becomes liable 
upon the covenant to pav rent. United States Trust Co. v. Wa- 
bash R. Co., 150 U. S. 299, 14 Sup. Ct. 86, 37 L. Ed. 1085, and cases 
cited. But unless and until he does adopt a lease, there is no such 
privity and no liabihty upon .the lease. He holds possession not 
as a trespasser but rather as a licensee for the purpose of detefmin- 
ing what disposition to make of the leasehold estate. The rule is 
■vvell settled that a receiver in taking possession of a leased road 
is entitled to a reasonable time in which to décide whether the in- 
terests of his trust will be better subserved by making the lease 
his own or by returning the property to the lessor. Quincy, etc., 
R. Co. V. Humphrevs, 14.5 U. S. 82, 12 Sup. Ct. 787, 36 L. Ed. 632 ; 
St. Joseph, etc., R. Co. v. Humphreys, 145 U. S. 113, 12 Sup. Ct. 795, 
36 L. Ed. 640; U. S. Trust Co. v. Wabash R. Co., 150 U. S. 287, 14 
Sup. Ct. 86, 37 h. Ed. 1085; New York, etc., R. Co. v. New York, 
etc., R. Co. (C. C.) 58 Fed. 278; Park v. New York, etc., R. Co. 
(C. C.) 57 Fed. 799 ; High on Receivers, page 321 ; Smith on Re- 
ceiverships, page 105. 

This rule grows out of the necessities of the case and is not in- 
équitable toward the lessor. The contract of lease is not neces- 
sarily affected by the appointment of the receiver. The right of 
the lessor to enter for condition broken is not impaired. It may 
stand upon its légal rights. But ordinarily it is not in a position 
to stand upon them. A lessor railroad company is seldom so sit- 
uated that it can take back its property immediately upon the ap- 
pointment of a receiver for its lessee. It may hâve no working 
organization. Its rolling stock may hâve become worn out. It 
may hâve insufïicient immédiate funds. Its public duties, however, 
must be performed without interruption. It is a quasi public cor- 
poration and must keep its railroad going. Its franchises must be 
preserved. Its obligations as a common carrier must be fulfilled. 
And thèse obligations can seldom be fulfilled except by the tem- 
porary opération of the leased road by the receiver of the lessee. 
A court of equity in provisionally operating a leased line confers 
a benefit upon the lessor company as well as upon the lessee 
which renders it highly équitable that the receiver by such opéra- 
tion should not be held to adopt the lease but should hâve a breath- 
ing spell within which to détermine whether to accept or reject it. 

Thèse équitable considérations are indicated in the opinion of 
the Suprême Court in the leading case of Quincy, etc., R. Co. v. 
Humphreys, 145 U. S. 82, 101, 12 Sup. Ct. 787, 793 (36 L. Ed. 632), 
already referred to, where Mr. Chief Justice Fuller said : 

"The court did not blnd itself or its receivers eo Instantl by the mère act 
of taking possession. KeasonaWe time had neeessarily to be taken to ascer- 
tain the situation of affairs. ïhe Quincy Company as a quasi public corpora- 
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tion, operating a putlic hlghway, was under a public duty to keep up and 
maintaln Its railroad as a going concern, bls was the Wabash Company 
under the eontract between them, but the latter had become unable to per- 
form the public service for which it had been endowed with its faculties and 
franchises, and which it had assumed to discharge as between it and the 
other Company. Its opération could only be continued under the receivers, 
whose action in that respect cannot be adjudged to bave been dlctated by 
the idea of keeping the property in order to sell it, or using it to the ad- 
vantage of the creditors, or doing otherwise than 'abstaln from trying to get 
rid of the property.' " 

[4] The further rule is also settled by the great weight of au- 
thority in the case of railroad leases that a receiver of a lessee cor- 
poration by provisionally operating a leased road does not thereby 
become bound to pay rent for the trial period at the rate stipu- 
lated in the lease in case he elect to renounce it. In the absence 
of spécial equities he does his full duty when he turns over to the 
lessor the èntire net earnings of the road.^ U. S. Trust Co. v. Wa- 
bash R. Co., 150 U. S. 287, 14 Sup. Ct. 86, 37 L. Ed. 1085 ; Mercantile 
Trust Co. V. Farmers' Loan, etc., Co., 81 Fed. 254, 26 C. C. A. 383 ; 
Park V. N. Y., etc., R. Co. (C. C.) 57 Fed. 799; N. Y., etc., R. Co., 
58 Fed. 268; Central Trust Co. v. Wabash, etc., R. Co. (C. C.) 34 
Fed. 259; Farrar v. Southwestern R. Co., 116 Ga. 337, 42 S. E. 527. 

While the reasdn for the rule that the receiver is bound to ac- 
count only for net earnings is not always stated in the authorities, 
it is clear that it must be based upon the lessor's acquiescence. 
As we hâve seen, the lease in no way governs the relations be- 
tween the receiver and the lessor. The receiver for the time being 
is operating the property of alniost a stranger corporation for, to 
a large extent, its benefit. The corporation is willing that he 
should 80 act. If, then, he turn over the entire net earnings of the 
road, it is not apparent upon what équitable principles the acqui- 
escing lessor can demandmore. If the lessor do not acquiesce — if 
it knock at'the door of the court and demand back its property — 
it is in a position to demand the stipulated rental. Farmers' Loan, 
etc., Co. y. Northern Pacific R. Co. (C. C.) 58 Fed. 257. But if it do 
nothing, it is not unfair that it should take what its property earns 
and no more. 

But this does not cover the contingency where there are no net 
earnings and the leased road is operated by the receiver at an ac- 
tual loss. There is a différence between giving a lessor corpora- 
tion that which its road earns and making it pay a defîciency. And 
yet we think that the différence is not one of principle. If a lessor 
assent to the performance of its public duties by the receiver of 

8 Exceptions to the rule that a receiver is obliged to account only for 
earnings are established in cases when the leased property is in itself non- 
producing and yet is a beneflt to the System as a whole, e. g., a dépôt or 
terminal, and would undoubtedly be established in a case where a leased 
road is not wholly non-producing but the net earnings furnish no fair 
eriterion of its value to the system, e. g., a feeder or Connecting line. In 
such cases the spécial equities would require a receiver to pay a reasonable 
rental. In the présent case, however, it is not uecessary to couslder this 
phase of the subjeet. 
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the lessee, it should take the results as they corne. Its franchises 
are the ones which are preserved by the continuée! opération. It 
is essential to it that opérations should go on. The same princi- 
ples which give the acquiescing lessor net earnings instead of ren- 
tals make it liable for deficiencies when there are no net earnings. 
In other words, we think that the receiver must be considered as 
operating the leased road for the account of the lessor. 

It is not necessary in order to hold a lessor corporation which 
acquiesces in the opération of its road by the receiver of the les- 
see responsible for losses in opération that it should expressly 
promise to pay for them. The law would imply a promise in such 
circumstances. A lessor corporation may demand the return of its 
property. It is free to take the benefit of, or reject, a receiver's serv- 
ices. If it accept them, there is an implied promise to meet the nec- 
essary conséquences of them.* 

The conclusion which we hâve reached has, we think, the sup- 
port of authority. In Mercantile Trust Co. v. Farmers' Loan & 
Trust Co., 81 Fed. 254, 258, 26 C. C. A. 383, 387, the Circuit Court 
of Appeals for the Eighth Circuit said : 

"If the lease should hâve been renounced, no part of the deficlendes re- 
sulting from the opération of the leased llues can be charged agalnst or paid 
eut of the Income or out of the proeeeds of the corpus of the trust estate, 
but thèse deficiencies must ail be pald by the railroads which respectively 
caused them." 

As in that case the leases referred to were not renounced, the 
proposition of law stated was not necessary to the décision, but it 
was one of the reasons for it and we are satisfied that the term 
"deficiencies" was used advisedly and as meaning loss in opéra- 
tion and not mère failure to earn the stipulated rental.** 

« While we hâve exainined the underlying princlples, ahd shall test them 
in the application, upon the theory that there was but one receivership — 
that of the lessee — it must be observed that the real question is not whether 
a promise would be implied which would support an action at law. In this 
case the receivership was extended to the lessor's estate and the court had 
full power to impose the burdens of the receivership as equity might re- 
quire and was not confined to strictly légal obligations. 

6 Ames V. Union Pacific R. Co. (0. O.) 74 Fed. 335, is also to be regarded 
as authority for the gênerai proposition that where receivers of a railroad 
System operate a subsidiary road as a part of it (although they may also 
be receivers of such subsidiary) and keep a gênerai account, profits accruing 
in the opération of the subsidiary belong to it and losses sustained must be 
charged agalnst its estate. In that case Judge Sanborn said: "If, as re- 
ceivers of the property of the Gunnlson Company, thèse receivers had 
realized a large net income from the property of its railroads, could they 
hâve lawfuUy diverted that Income from its creditors or stockholders to 
the creditors and stockholders of the Union l'acitlc Company"? Could they 
hâve lawfully used that income to pay a loss occasioued by the opération 
of a railroad of the Union Pacific Company or by the opération of the 
railroad of any other corporation than the Gunnison Company? Thèse 
questions are their own answers and they are fatal to the claim of this 
trustée that the deficiency incurred by the opération of the railroads of the 
Gunnison Company, or the taxes upon its property, or the purchase price 
of the niaterials and supplies furuished to the succeeding receiver, may 
be lawfully paid out of the trust fuuds of the creditors of the Union Pacifie 
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[5] Holding, then, that the gênerai rule established by équitable 
considérations is that a leased railroad is operated by the receiver 
of the lessee during the trial period for the account of the lessor 
or, from the .standpoint of results, that the lessor takes net earn- 
ings and must bear losses, we corne to the inquiry whether any 
spécial equities prevent the application of the rule in the présent 
case. 

It is obvious at the outset that this is not the ordinary case of a 
railroad lease under a receivership. The lease of the vast Metro- 
politan System with its valuable franchises and its own underlying 
leaseholdings and obligations to the owner of the little Mount Ver- 
non road differs widely from the usual case of the lease ofa Con- 
necting road to a main line. But there are no spécial equities in 
favor of the lessor corporation on that account. Rather the dif- 
férences serve to accentuate the fact that the franchises to be pre- 
served belonged to the lessor and that the imperative necessity for 
continued opération after the receivership was to hold its property 
together. 

Going further, let us consider the case as if the Metropolitan 
Company had merely intervened in the cause and had not obtained 
the appointment of receivers for its own properties until August, 
1908. Let us assume also that the receivers of the City Company 
were operating the road until that time for the purpose of deter- 
mining whether to accept or renounce the lease. The spécial mas- 
ter has found that the time was reasonable and no objection is 
made to his conclusion. 

In this view of the case, every équitable considération which we 
hâve examined in formulating the rule is présent. The franchises 
to be preserved belonged to the lessor corporation. The payments 
were necessary to préserve them as well as the integrity of its 
System. The City receivers might hâve held on to their quick as- 
sets and hâve failed to operate without damage to their trust es- 
tate. But they could not hâve failed to operate without imperiling 
the franchises and properties of the lessor. The lessor, by inter- 
vening in the suit to keep its properties intact, assented to their 
opération and to their performance of its public duty. If there 
were nothing more in the case than this, we should hâve no doubt 
that the receivers operated for the account of the lessor and that 
its estate should be charged with the déficits in opération. 

Company. Thèse expendltures must be charged against the property of the 
Gunnison Company — against the property, the administration and opération 
of which caused them." See, also, Union Trust Co. v. Illinois Midland R. 
Co., 117 U. S. 4.34, 6 Sup. Ct. 709, 29 I>. Ed. 963. 

In this connection It should be said that we are aware of the cases (TJ. 
S. Trust Co. V. Wabash R. Uo., 150 U. S. 287, 14 Sup. Ct. 86, 37 U Ed. 1085 ; 
Central Tnist Co. v. Wabash R. Co. [C. C] 34 Fed. 259; also Quincy, etc., 
R. Co. V. Humphreys, 145 U. S. 92, 12 Sup. Ct. 787, 36 L. Ed. 632) in which It 
Is stated to be the duty of a receiver to reduea operating expenses to a mini- 
mum where a deflciency results from the opération of a leased road, but we 
do not regard those cases as passing upon the question whether, In the final 
accountlngs, such deficiencies should be borne by the estate of the lessee or 
that of the lessor. 
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But there is much more in the case. In the first place we are 
not required to hold that the Metropolitan estate is liable for ac- 
tual déficits incurred by the receivers in tlie opération of the road. 
As shown in the preliminary statement, there were no déficits from 
the running of the cars. The déficits arose from the payments of 
rentals upon Metropolitan leaseholds and interest upon Metropol- 
itan underlying securities — payments necessary to préserve the in- 
tegrity of the Metropolitan system but not necessary to operate 
the roads. The City receivers were not required to make thèse 
payments because the lease was not binding upon them. Making 
them for the distinct benefit of the Metropolitan Company by di- 
rection of a court of equity in a cause to which the Metropolitan 
was a party, there would seem little doubt that the court should 
and would charge them against its estate. And this is even more 
true with respect to disbursements for betterments and improve- 
ments. 

Again while we think that the losses durmg the period in ques- 
tion should properly be charged against the Metropolitan Compa- 
ny even if the receivership had not been extended to it, the fact is, 
as we hâve seen, that the City receivers were appointed also re- 
ceivers of the Metropolitan after one week's opération of the roads. 
Undoubtedly for this first week the City receivers should be con- 
sidered as holding for the purpose of determining whether to ac- 
cept the lease, and the losses for such period should be charged 
against the Metropolitan estate upon the principles which we hâve 
examined. But, as already stated, we are satisfied that after a 
rery short time it was manifest to ail concerned that the lease 
could not be adopted in behalf of the City estate and that the court 
would hâve transferred the properties to the Metropolitan receivers 
exclusively if application had been made. But no such application 
was made until June, 1908. Prior to that it is évident that the 
court intended that the dual receivers — regardless of the method 
of actual opérations — "should manage the property merely as op- 
eratmg conservators," leaving ail questions as to which trust es- 
tate should bear the burden to be determined thereafter. In such 
circumstances it is équitable that the order putting the Metropol- 
itan receivers in complète charge should be carried back as the eq- 
uities mayrequire. And the equities clearly require that it should 
be so carried back that the burden of opération be borne by the 
Metropolitan estate. The adoption of the lease was out of the 
question soon after the receivers of the Metropolitan were ap- 
pointed. The City estate had nothing wbatever to gain by contin- 
uing opérations except some possible tactical advantage based upon 
possession. The Metropolitan Company had ail to gain by con- 
tinuing opérations and ail to lose by stopping opérations. The ex- 
penditures during the dual receivership were for the préservation 
and improvement of the Metropolitan property and every équita- 
ble considération requires that they should be borne by the Metro- 
politan and not by the City interests. 
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The contention présentée! upon the briefs for the trustées of tlie 
Metropolitan bondholders that the Metropolitan estate should not 
be charged with the losses in question because to do so would dis- 
place their mortgage liens, does not require extended considéra- 
tion. This court has to do only with the decree appeàled frorri, and 
we find nothing in that decree providing for such displacement. 
If, however, the conclusions of the spécial master Upon the sub- 
ject are to be regarded as before us, we may say that we are not 
convinced that they are incorrect. The disbursements were, as we 
hâve seen, necessary to préserve the mortgaged property and to keep 
the mortgaged railroads in efficient running order so that they could 
fulfill their obligations to the public and retain their franchises. The 
mortgage trustées, although obtaining the appointment of their own 
receivers, did not seek to put them in possession, and we are not sat- 
isfied that if they had been the operating receivers from the beginning 
the expenditures would hâve been less. Under the circimistances we 
think that the case cornes well within the principle of the décision of 
the Suprême Court of the United States in Kneeland v. American 
Loan, etc., Co., 136 U. S. 89, 10 Sup. Ct. 950, 34 L. Ed. 379, where 
Mr. Justice Brewer says: 

"A court which appoints a reeeiver acquires, by virtue of that appoint- 
ment, certain rigtits and assumes certain obligations, and the expenses 
which the court créâtes In discharge of those obligations are burdens nec- 
essarily on the property taken possession of, and thls, Irrespective of the 
question who may be the ultlmate owner, or who may hâve the preferred 
lien, or who may invoke the receivership. So if, at the instance of any 
party rightfuUy entitled thereto, a court should appoint a reeeiver of prop- 
erty, the sa me being railroad property, and therefore under an obligation 
to the public of continued opération, in the administration of such receiver- 
ship, might rightfully contract debts necessary for the opération of the 
road, either for labor, supplies or rentals, and make such expenses a prier 
lien on the property itself." 

See, also, Kneeland v. Bass Foundry, etc., Works, 140 U. S. 592, 
11 Sup. Ct. 857, 35 L. Ed. 543. Gregg v. Metropolitan Trust Co., 
197 U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 717, is not regarded as in 
conflict with the principle stated. 

We may add, however, that we do not détermine whether the 
losses in question can be charged against the Metropolitan estate 
so as to displace the mortgage liens if there are sufficient gênerai 
assets in such estate to meet them. 

For thèse reasons we hold that the decree appeàled from should 
be modified so as to conform to the report of the spécial master 
(190 Fed. 609) and as so modified should be affirmed. And it is so 
ordered." 

6 ïhe decree should also be modlfled in another particular. As pointed out 
at the commencement of this opinion, the question of the termination of the 
lease Is not material in thls proceedlng and the paragraph of the decree 
marked (a) should be stricken out 
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II. Appeal Presenting the Question Whether a Certain Claim of the 
Metropolitan Express Company for Damages for Breach of 
Contract is Provable Against the Estate of the Metropolitan 
and City Companies, and Involving a General Inquiry into the 
Rules Governing the Provability of Claims in Equity Receiver- 
ship Causes : Calied the "Express Company's Appeal." 

For opinion below, see 188 Fed. 339. 

On March 4, 1901 , the Metropolitan Railway Company entered into 
a written contract with the Metropolitan Express Company, by which 
it granted to the latter the exclusive rîght of moving express matter 
over its street railway System for a period of twenty years, agreeing 
among other things, to furnish the cars necessary therefor, and in 
which the Express Company agreed to pay to the Railway Company, 
as considération, twenty per cent, of the gross earnings of the busi- 
ness. The contract provided that it should "bind the successors, as- 
signs, lessees and transférées of the parties respectively." 

Afterwards, on February 14, 1902, as shown in the statement in 
the Termination of Lease Proceeding the Metropolitan Railway Com- 
pany leased and demised ail its property, including said contract, to 
the City Railway Company, which assumed the obligations of the 
former upon said contract as appears by the following assumption 
clause in the lease: 

"The lessee shall also from time to time pay or cause to be paid ail 
rentals and other sums of money which are or may be or become due or 
payable under or by reason of any leases and other contracts to vvhlch the 
lessor Is a party or to which any of the demised is, or may be subjeet, and 
the lessee hereby assumes ail the obligations of the lessor under ail such 
leases and contracts » * » provided that the lessee shall not be requlred 
to pay the principal of any funded obligations of the lessor or of its sub- 
sldiary companies except as hereinafter provided." 

On July 15, 1904, the Metropolitan Express Company assigned said 
contract for its unexpired term to the American Express Company for 
the stipulated payment of $10,000 a year and the latter agreed to per- 
form during such term ail the obligations of the former under said 
contract.' 

The provisions of said contract were duly carried eut by the City 
Company — the lessee — and the American Express Company — the as- 
signée — until September 24, 1907, when receivers of the City Com- 
pany— and shortly afterwards of the Metropolitan Railway Company 
— were appointed as stated in the Termination of Lease Proceeding. 
Thereafter and until February 28, 1908, the receivers continued to 
fulfill said contract. On that day they notified the American Express 
Company that they would not adopt the contract, and on March 15, 
1908, they discontinued the opération of the express cars. 

7 While the agreement between the Metropolitan K.xpress Company and the 
American Express Company covered other contracts than the one in question 
we assume from the présentation of the case on both sides that that vvas 
the only one of substantial value at the commencement of the receivershlp 
and, therefore, make the statement in the text. If it is incorrect, a com- 
plication may arise which will hâve to be dealt with in the hearing iu 
damages which we order. 
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The Metropolitan Express Company when operating under its own 
management made no profits upon said contract, but the American 
Express Company f rpm the tirne of the assignment until its exclu- 
sion by the receivers made average net profits of over $29,000 a year. 
No question is made but that the American Express Company was of 
abundant financial responsibility to carry out its agreement with the 
Metropolitan Express Company to the end of the term thereof. 

At the time of the appointment of the receivers of the City Com- 
pany and also of the appointment of the receivers of the Metropolitan 
Raiïway Company both of those corporations admitted their insolvency 
and prayed for the appointment of the receivers.* 

The spécial master, to whom was referred the claim of the Met- 
ropolitan Express Company against the estâtes of the Metropolitan 
and City Rail way Companies for damages for breach of said contract, 
rejected it as a contingent demand. The court below confirmed the 
report of the spécial master and also held that the proof of damages 
was insufficient. 

The Metropolitan Express Company bas appealed to this court. 

Other material facts are stated in the opinion. 

Wm. H. Page and G. H. Crawford, for appellant. 

A. H. Masten, William M. Chadbourne, and Albert F. Jaeckel, tor 
Joline et al., receivers. 

M. C. Fleming, for Ladd, receiver. 

B. S. Catchings, for tort creditors' committee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). [6] The 
objection that the claim is contingent and therefore not such a claim 
as is provable against the estate of a corporation in the hands of a 
court of equity, présents the underlying question in this séries of ap- 
peals and requires a more complète examination and statement of 
principles than would be necessary in the considération of a single 
cause. 

The power of the Court of Chancery of England to appoint receiv- 
ers was recognized at an early date and the leading principles which 
first governed its exercise were well settled long before the American 
Révolution. Vice Chancellor Giffard said of it in Hopkins v. Worces- 
ter, etc., Canal Co., 6 Eq. 437, 447 : "That is one of the oldest rem- 
édies in this court." But according to the early principles as stated 
in England and followed in this country, the power was purely an in- 
cidental one and the exigencies which required its exercise were "to 
prevent fraud, to save the subject of litigation from material injury 
or to préserve or rescue it from inévitable destruction." Williamson 
V. Wilson, 1 Bland. Ch. 418. 

From the early principles the law of receiverships has in récent years 
rapidly developed and with constantly widening scope. Indeed in no 

• The City Company expressly admitted Its Insolvency and tte Metropolitan 
Company averred tliat It was unable to meet Its obligations. Both corpora- 
tions prayed t'or the appointment of receivers and the spécial master has 
found that they were then insolvent. The précise facts are stated in the 
Crosstown Company's Appeal. 
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other branch of equity jurisprudence has there been such an adapta- 
tion of équitable principles to the requirements of commercial ad- 
vancement. This development has taken place through the action of 
the chancery courts themselves, and, perhaps to a greater extent, 
through the extension by statutory eaactments of the remédiai action 
to subjects not within the original équitable scope. Especially has this 
been true in respect of the winding up of corporations and the admin- 
istration of their assets. Statutes in many states and acts of Parlia- 
ment in England provide for liquidating the affairs of corporations 
through receivers and define their powers, duties and liabilities. Thèse 
statutes generally provide for the présentation and allowance of the 
claims of creditors and, in some cases, define who are creditors. 

Apart from statutes, moreover, the lavv of receiverships has gone 
through a curious course of development with respect to corporations. 
The rule has been uniformly stated in the books and is still insisted 
upon that, in the absence of statutory authority, a court of equity has 
no power to appoint a receiver even of an insolvent corporation. It 
is said that such a court has no inhérent power to wind up a corpora- 
tion and that it cannot accomplish by indirection that which it cannot 
do directiy. And it is perfectly true that the administration of the 
affairs of a corporation by a receiver and the distribution of its assets 
while not destroying its corporate existence do leave it a mère shell. 
Nevertheless exceptions to the rule hâve been evolved which are, in 
some aspects, as broad as the rule itself. 

One of thèse exceptions is in the case of creditors' bills. Courts 
of equity long ago lent their assistance to common law courts to enable 
particular judgment creditors to reach, through receivers, property 
beyond the reach of exécution. Thèse suits soon broadened in scope 
and were treated as équitable levies in favor of ail judgment creditors 
entitled to seize the defendant's property — a substitute for separate 
proceedings. In thèse suits no distinctions were drawn between cor- 
porations and individuals and out of them the practice has grown up 
and become established of permitting creditors having judgments to 
apply to courts of equity to take possession of the assets of corpora- 
tions and undertake through receivers their gênerai administration. 
And now that which was formerly regarded as the essential thing — 
the judgment — is unnecessary unless the corporation object. Thus is 
illustrated anevif the vainness of saying what courts of equity can- 
not do.* 

This évolution of the creditors' bill into the proceeding by which 
courts of equity undertake the gênerai administration of the estâtes 
of corporations has not, however, brought with it any well defined 
principles with respect to the provability of claims of creditors. Lead- 

» Whatever doubts may hâve existed as to the broad authority of courts 
of equity stated in the text must now be regarded as settled by the action 
of the Suprême Court in this very cau-se. Ke Metropolitan Ry. Receivershlp, 
20S L'. S. 90, 28 Sup. Gt. 219, 52 L. Ed. 403. The practice of making such 
appointments has become partieularly well established in the case of quasi 
public corporations where the interests of the public require continuous and 
continueti operatioij and where, generally, the bankruptcy act is not available. 
198 F.— 47 



738 198 FEDERAL REPORTER 

ing tex*-books upon the law of receiverships hardly mention the sub- 
ject and the authorities are few and far between.*" It is altogether 
a mistake to assume that cases like the présent can be determined by 
the application of hard and fast rules. Such rules do not exist. They 
hâve yet to be formulated. 

Bankruptcy acts and state slatutes regulating the provability of 
claims against insolvent or dissolved corporations are only entitled to 
considération in so far as the rules they lay down appeal to the con- 
science of the chancellor. So, the décisions of the courts construing 
and applying such acts and statutes are only of weight when they dis- 
cuss principles of gênerai application. 

Equitable considération must govern and the underlying ones are 
thèse: The assets of an insolvent corporation belong to its creditors. 
Although not, strictly speaking, a trust fund, they partake of the 
nature of one. The administration of the estate is for their benefit. 
Its purpose is to make an équitable distribution. Equality is equity. 
Debts and liabilities, présent and future, certain and contingent, stand 
upon the same équitable basis. If delays were unimportant, the set- 
tlement of estâtes would be kept open until contingencies should be- 
come certainties. If courts were omniscient, distribution would al- 
ways be through the resolving of ail contingencies and the ascertain- 
ment of the présent worth of ail demands. But courts cannot look 
with certainty into the future. Delays are important. The settlement 
of estâtes cannot be held open to await contingencies. Orderly ad- 
ministration requires that at some reasonably speedy time ail claims 
should be so liquidated as to afïord a basis for distribution. 

A court of equity, then, in prescribing what claims shall take in 
the distribution of the estate of a corporation must regard, on the 
one hand, the substantial right of ail creditors to share in their 
debtor's property, and, on the other, the necessity for expéditions ad- 
ministration and, giving due considération to both, must make rules 
which are practicable as well as équitable. 

In formulating rules we may, at the outset, stick to'beaten paths 
and divide claims into thèse three classes: 

(1) Claims which at the commencement of proceedihgs furnish a 
présent cause of action; 

(2) Claims which at that time are certain but which are not ma- 
tured ; 

(3) Claims which are contingent. 

Claims of the first class are obviously provable and require no dis- 
cussion. Claims of the second class are also clearly provable. The 
right of a creditor to participate in the assets of an insolvent estate — 

i«The recelvership catSses which hâve rnade the great bulk of receiver- 
shlp law in this country and which, Uke judgment creditors' suits, constitute 
exceptions to the limitation of the power of chancery courts over corpora- 
tlona — œortgage foreclosure receiverships — seldom involve the question of the 
provability of gênerai claims. In such cases the recelvers hold the mortgaged 
premlses and the only questions with respect to clalmants are whether their 
demands so take priority as to displace the mortgage lien. The questions 
relate rather to charges upon the property than to the provability of claims. 
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a right in rem and not in personam- — is not dépendent upon the ex- 
istence of an accrued cause of action at the time of the receivership. 
Every équitable considération requires that the assets which belong 
to creditors should be shared in by those whose demands are not then 
due but which are fixed in amount and certain to become due at a 
stated time in the future. Bankruptcy and insolvency stat.utes permit 
the proof of claims of this class, and it is manifest that they should 
be proved in an equity cause. 

The third class — contingent claims — requires more extended con- 
sidération. The bankruptcy act of 1841 expressly permitted the 
proof of contingent demands. The act of 1867 likewise permitted 
the proof of such demands and provided that if the contingency hap- 
pened before the final dividend, the claimant should receive his share. 
It also provided for the ascertainment and liquidation of such de- 
mands. The English Bankruptcy Act permits the proving of "ail 
debts and liabilities, présent or future, certain or contingent" and 
provides for the ascertainment of "the value of any debt or liability 
provable as aforesaid, which by reason of its being subject to any 
contingency or contingencies or for any other reason, does not bear 
a certain value." The English winding-up statute also allows the 
proof of contingent claims and provides that a "just estimate" of 
their value shall be made. On the other hand the présent bankruptcy 
statute in this country permits the proof of "fixed liabilities" but ex- 
cludes contingent claims. 

If we should attempt to formulate équitable rules from thèse stat- 
utes we should probably follow none of them. The early acts and 
the English statutes indicate a procédure of uncertainties inconsistent 
with the expeditious settlement of estâtes. On the other hand the 
présent bankruptcy law, which deals with individuals as well as cor- 
porations and has regard to the right of discharge, can hardly be re- 
garded as a guide in a purely équitable matter affecting corporations 
alone. If we go on in this direction, we shall hâve to lay out a mid- 
dle course between the statutes which will be both practicable and 
équitable. 

But it is not worth while to strive for such a course and to attempt 
to define and distinguish between contingent demands. We shall 
only attain by a circuitous way an end which we can reach by going 
directly to it. The real inquiry in getting at a basis for the distribu- 
tion of an insolvent estate is whether the claims are reduced to dol- 
lars and cents. If they are so reduced or can be so reduced by the 
application of recognized principles they are entitled to share. If 
they are not they cannot share. And this not at ail for any reason 
affecting their merits nor strictly speaking because they are contin- 
gent, but because they are uncertain. So, without laymg stress upon 
the question whether claims are (1) past due, (2) immature, or (3) 
contingent, the real way we should divide them with respect to the 
question of provability is into thèse two classes : , 

(1) Claims of which the worth or amount can be determined by 
recognized methods of computation at a time consistent with the 
expeditious settlement of the estâtes; 
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(2) Claims which are so uncertain that their worth cannot be so 
ascertained. 

Thê second class of claims cannot be proved. They may be highly 
meritorious, but they cannot share in the estate because their amounts 
cannot be ascertained. 

The first class of claims ought to be proved and share in the estate 
and this whether they are overdue accounts, immature notes, or claims 
for damages for breach of contract co-inciding with or foUowing the 
receivership. It is impossible to point to any équitable ground which 
would justify a court of equity in exclyding the holders of any of 
such claims from sharing in the estate of their debtor.^^ 

One more question remains for considération in formulating any 
gênerai équitable rule. A time should be stated with respect to which 
the status of claims should be fixed. The briefs upon thèse appeals 
indicate a gênerai impression among counsel that the date of the 
appointment of the receivers is the time which controls. Apparently 
this view is based upon the earlier theory of the courts that a cred- 
itors' bill is an équitable levy équivalent to a gênerai exécution in 
f avor of creditors who at the time it is filed are in a position to obtain 
exécution or attachment. But, as we hâve seen, the right to share 
in corporate assets is, at the présent time, not confined to creditors 
who might themselves hâve instituted separate proceedings, nor are 
the assets to be shared in those alone which could be seized upon 
exécution. The présent extension of équitable jurisdiction over cor- 
porations would be wholly unjustifiable if it were for the benefit of 
a particular class of creditors. Consequently the time of the ap- 
pointment of the receiver constitutes no logical or necessary date for 
determining the provability of demands and it should be fixed as 
equity, with due regard to convenience, may require. 

The commencement of the receivership should properly détermine the 
existence of the corporate engagement. The estate should not be liable 
upon contracts or agreements entered into by the corporation after 
the appointment of the receiver. But when the engagement exists, 
we perceive no équitable reason why that time should détermine the 
provability of demands based upon it. Indeed the équitable consid- 
érations are rather the other way. There are cases in which the very 
fact of the appointment of the receiver breaks the obligation and 
créâtes the demand. In such cases it is manifestly inéquitable that 
any technical objection should operate to prevent the proof of the 
claim. So, in many cases, uncertainties regarding claims may be re- 
moved soon after the appointment of the receiver and before any- 

11 The langiiage of the (Jhancellor in Spader v. Mural Décoration Mfg. Co., 
47 N. J. Eq. 18, 20 Âtl. 378, although in référence to proceedings under a 
winding-up statute, is equally applicable to an équitable cause: 

"The receiver is bound in duty and clothed with power to reach ont and 
talîe in every coneeivable asset due or thereatter to accrue to the corpora- 
tion. A complète collection of assets is contem])lated and a full and final 
distribution of them is made possible. Such being the situation, natural 
.lustice demands tliat those who suttered from breaches of contract should 
be included in the distribution, even though the breaches and conséquent 
damages foUow the iiisolvency." 
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vhing is done tovvards making up accounts or distributing assets. 
Claims of this nature should share in the estate. And the effort of 
a court of equity should be to hâve them share. It is not a light 
thing for a chancery court, acting without statutory direction, to say 
that a creditor shall lose his demand when he has not been at fauh 
and when the settlement of the estate will not be protracted by al- 
lovving it. We find niuch to approve in the report of the spécial mas- 
ter (confirmed by the Circuit Court) in New York Security & Trust 
Co. V. I^ombard Inv. Co., 71 Fed. 537: ^^ 

"No iiiconveuience or delay will accrue from the opevation of tlie mie 
embraced lu claps No. 3 of claims recommended to be allowed, and which 
we are consideriiig, viz.: ïhat claims, though not matured, or wliich did 
not, at the time of the appointment of the receiver, constitute a direct ob- 
ligation, but which hâve since matured, or will hâve matured, or constitute 
such obligation, before any order of distribution is made, should be allowed. 
If a séries of dividends were to be declared, and the proofs and allowance 
of claims were to be kept open after the order of distribution, and until the 
close thereof, the case would be radlcally différent, and such a rule could 
not be susteined, if for no other reason than that of ab Inconvenienti." 
* * * 

"But no inconvenience, delay, or embarrassment to the estate ean arise from 
the application of the rule embraced in the classification referred to. This 
being the case, and as it is clear that a more perfect equity will be reached 
by refusing to make any arbitrary distinction between the rights of creditors 
whose claims matured yesterday or to-day, provided they are sufficiently 
matured before any order of distribution Is made, it Is my Judgment that 
the classification made in that behalf is the proper one to be made." 

Under the foregoing décision creditors were permitted to prove 
claims which, although not matured and certain at the time of the 
appointment of the receivers, became such before any order of dis- 
tribution. We think this rule very nearly correct, although it prob- 
ably goes too far in permitting the proof of claims up to the time 
of distribution. Ail claims ought to be in before the accounts are 
made up for distribution, and there should be no opportunity for un- 
certainty, delay or expense in reopening and recasting them. A nar- 
rower rule can be adopted which would obviate any difficulty in this 
regard and which would be simple, équitable and workable. It is 
this : Claims which when presented within the time limited by the 
court for their présentation are certain or are capable of being made 

12 This is almost the only case in which rules hâve been formulated with 
respect to the provabllity of claims against insolvent corporations. Although 
the Missouri statute is said to hâve governed, its language Is so broad as 
not to materially afl'ect the weight to be given to the décision in a gênerai 
equity cause. In that case the spécial master reported the foUowing classes 
of claims as those which should be allowed and his action was approved 
by the court: 

"Class No. 1 embraces claims which, at the time of the appointment of 
the receivers, furnished a présent cause of action against the guarantor 
(the corporation). 

"Class No. 2 embraces ail direct obligations of the company at the date of 
said appointment, whether due or to become due at some time in the future. 

"Class No. 3 embraces ail claims, though not matured, or which did not, 
at the time of the appointment of the receivers, constitute a direct obliga- 
tion, but which hâve since matured, or will bave matured, or constitute sucli 
obligation, before any order of distribution is made." 
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certain by recognized methods of computation, should be allowed.^' 
Claims which are not then certain should be disallowed because they 
afford no basis for making dividends. But there is no équitable rea- 
son why claims which are certain when presented and which are pre- 
sented in time should hâve been certain at some arbitrary anterior 
period. 

It is true that thèse conclusions are not entirely in accord with the 
décisions of some of the state courts in corporation dissolution pro- 
ceedings, notably those of the New York Court of Appeals. People 
V. Metropolitan Surety Co., 98 N. E. 412, decided April 2, 1912 ; 
People V. Commercial Alliance Ins. Co., 154 N. Y. 95, 47 N. E. 968; 
People V. American Loan & Trust Co., 172 N. Y. 371, 65 N. E. 200. 
In thèse cases the rule seems to be established that the status of 
claims must be "fixed as of the date of the commencement of the ac- 
tion for dissolution" (People v. Metropolitan Ins. Co., supra), and 
the courts lay especial stress upon the principle that the judgment 
of dissolution "relates back to the commencement of the action." 
And it may well be that as the death of the corporation takes place 
by relation at the commencement of the dissolution proceedings that 
time should fix the status of claims in such proceedings without it 
foUowing that a court of equity ought to sélect that time to govern 
purely équitable causes. 

It should be observed, moreover, that our conclusions are not in- 
consistent with the rule that, in the case of an insolvent estate, in- 
térest is not allowed upon claims after the appointment of receivers. 
Thomas V. Western Car Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 L. 
Ed. 663 ; Tredegar v. Seaboard Air Line R. Co., 183 Fed. 289, 105 
C. C. A. 501 ; Solomons v. American Building, etc., Ass'n (C. C.) 
116 Fed. 676; Bowman v. Wilson (C. C.) 12 Fed. 864. This rule is 
based upon the principle that any delay in the settlement of the estate 
for which interest might run is the act of the law and not of the 
insolvent debtor and it is applicable both to claims which are certain 
and to those which are uncertain so far as the latter may otherwise be 
entitled to interest. But a rule based upon the principle of not pe- 
nalizing for the law's delay furnishes no reason for forfeiting the 
claim of a creditor which only becomes fixed in the course of such 
delay. 

Having now considered the gênerai principles governing the prov- 
ability of claims in equity receivership causes, we corne to the consid- 
ération of the particular questions arising in the présent appeal. 
Thèse are questions of law. The facts stand out for themselves. It 
is manifest that the Metropolitan Express Company met a serions 
loss. It transferred its interest in the Metropolitan Railway contract 
to a responsible corporation which assumed ail its obligations and 
agreed to pay a substantial and certain income for a stated term. 

is We fall to see that this rule Is open to the objection that it is varying. 
If the last day flxed for the présentation of claims détermine their status, 
there is no more variation than if the day of the fillng of the blJl or of the 
appointment of a recelver détermine it. That the rule may not tie the hands 
of the court as mucli as some other rule is certalnly no objectioa to it. 
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The Metropolitan Railway Company and its lessee, the City Com- 
pany, became insolvent and their railroads went into the hands of re- 
ceivers. The resuit was that the Express Company, without any fault 
on its part or on the part of its assignée, lost the benefit of this con- 
tract. The question whether it can prove a substantial claim for this 
loss dépends, (1) upon whether the contract was broken at such a time 
as to permit the proof of the demand as a certain claim within the 
principles which we hâve examined, and (2) upon the sufficiency of 
the proof of damages. 

Obviously at some time there was a complète breach of the contract. 
The contract gave the Express Company the right to move express 
matter over the Metropolitan roads and it was whoUy excluded from 
the exercise of such right. When did the breach take place? 

[7] The rule is well settled that where one party to an executory 
contract puts it out of his own power to perform it, there is an antic- 
ipatory breach which gives the other party an immédiate right of 
action for the damages which he suffers thereby. Roehm v. Horst, 
178 U. S. 1, 20 Sup. Ct. 780, 44 E. Ed. 953, contains a review of the 
American and Engîish authorities, of which Hochster v. De la Tour, 
2 E. & B. 678, is the leading case. 

It is possible that the appointment of a receiver of an objecting 
corporation, although preventing it from carrying out its executory 
contracts, might be considered to be the act of the law and not such 
an act of the party as would constitute an anticipatory breach of such 
contracts within the rule. It is probable, too, that bankruptcy and 
insolvency do not break contracts when they do not in fact prevent 
performance. Thus the bankruptcy of a lessee does not terminate 
the lease and the lessee may be holden upon the rent covenant if he 
be permitted to continue his occupation. But when bankruptcy and 
insolvency do put it out of the power of the bankrupt or insolvent 
to perform his executory contracts, and when he does participate in 
bringing on the proceedings, they constitute the breach of such con- 
tract. How can it be otherwise? The situation is the équivalent 
either of an out and out répudiation or of a complète disablement and 
in either case the contract is broken. 

In Re Pettingill (D. C.) 137 Fed. 143, Judge Lowell said: 

"Bankruptcy Itself may be treated as a breach of the bankrupt's con- 
tracts analogous to that complète répudiation of the contract before the 
time of performance which was shown in Hochster v. De la Tour, 2 E. & 
B. 678, and In re Roehm v. liorst, 178 U. S. 1 [20 Sup. Ct. 780. 44 L. EcL 
95.3], or to a complète disenablement of performance of the contract as in 
Frost V. Kuight, 7 Exch. 111." 

See, also. In re Nefï, 157 Fed. 57, 84 C. C. A. 561, 28 L. R. A. 
(N. S.) 349; In re Swift, 112 Fed. 315, 50 C. C. A. 264; In re 
Stem, 116 Fed. 604, 54 C. C. A. 60; Marbury v. Kentucky Union 
Land Co., 62 Fed. 335, 10 C. C. A. 393 ; Ex parte Stapleton, L. R. 
10 Ch. Div. 586; In re Fire Ins. Co., L. R. 17 Ch. Div. 337. 

In the présent case the appointment of the receivers for the Met- 
ropolitan and City Companies completely disabled those corporations 
from carrying out the contract with the Metropolitan Express Com- 
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pany. That contract granted the right to do the "express, freîght and 
deliyery business" on the roads of the Metropolitan System. The 
receivers took possession of the roads and excluded the Express Com- 
pany and its assignée. Certainly there was absoUite "disenablement 
of performance." The railway companies also practically admitted 
their insolvency wheri the receivers were appointed and joined in the 
prayers for their appointment. 

It is clear, then, upon the authorities cited, that thé contract in 
question was broken by the insolvency of the Railway Companies 
and the appointment of the receivers unless the contention of the 
ap -liées be well founded that a receivership cannot operate to break 
an executory contract because the receivers are allowed a period in 
which to act upon it. 

As we hâve seen in the Termination of Lease Proceeding, a re- 
ceiver is entitled to a reasonable time in which to détermine whether 
to adopt or renounce the contracts of the corporation for which he 
is appointed. During this trial period the opérations under the con- 
tract may go on and the légal conséquences flowing from the fact of 
the receivership may be suspended in their opération. If the receiver 
elect to adopt the contract, his adoption relates back to the beginning 
of the receivership and the contract continues as if nothing had taken 
place. That which would otherwise hâve amounted to a breach of 
contract does not hâve that efïect on account of the receiver's ac- 
ceptance of it. On the other hand, it necessarily follows that when 
a receiver rejects a contract, his rejection relates back to the begin- 
ning of the receivership and the breach of the contract takes place 
as of that time. Any other rule would be altogether inéquitable and 
one-sided.^* 

The further contention is made by the appellees that even if the 
receivership proceedings did constitute a breach of the contract, still 
there was no breach before that time and, consequently, no provable 
cla:im. 

In view of the principles which we hâve already fully considered, 
it is unnecessary now to consider this contention or to draw distinc- 
tions between claims which accrued before, arose contemporaneously 
with, or followed the act of the receiver's appointment. It is suffi- 
cient that even if the breach took place after such appointment, the 
claim of the Express Company, when presented, was fixed and ab- 
solute. Being so, it was provable. The only uncertainty was as to 
the amount of damages; but the mère necessity for liquidating de- 
mands never afïects their provability. 

1* It should be observed that there Is no analogy between a case Uke 
the présent one and the banUruptcy cases relating to leases of real estate 
like In re Roth & Appel, 181 Ped. 66T, 104 C. C. A. 649, 31 L. R. A. (N. 
S.) 270. In those cases It Is held that the estate in lands which passes 
to a lessee is not divested by his bankruptcy when the trustée does not elect 
to assume the lease. Under such conditions the bankrupt lessee retains the 
lease upon the same footing as before. In other words the situation of the 
leasehold Interest is as If nothing had happened. The présent case is more 
llke chat of tlie banki-uptcy of a lessor whose trustée drives the tenant out 
Of pos.-session and thea inslsts that the lease was never broken. 



PENNSYLVANIA STEEL CO. V. NEW YOEK CITY RY. CO. 745 

We come then to the final inquiry which is whether the Metro- 
politan Express Company, the claimant, has shown that it sustained 
any substantial damage by reason of the complète breach of the con- 
tract in question. 

[8] Manifestly the claimant was entitled to recover the value of 
its contract. Manifestly also the value of its contract was what it 
would hâve made by its performance. Gains prevented, when fairly 
shown, are recoverable as damages for breach of contract. But fu- 
ture gains must be measured by past performance. Consequently 
profits under a contract for a reasonable period before its breach may 
be shown to establish gains prevented by its breach. Thèse principles 
are clearly stated and the necessity for latitude in the réception of 
proof of damage are pointed out in the opinion of the New York 
Court of Appeals in Wakeman v. Wheeler & Wilson Mfg. Ce, 101 
N. Y. 205, 209, 4 N. E. 264, 266 (54 Am. Rep. 676) : 

"It Is not true that a loss of profits cannot be allowed as damages for 
a breach of contract. Losses sustained and gains prevented are proper élé- 
ments of damage. Most contracts are entered Into wlth a vlew to future 
profits and such profits are In the contemplation of the parties and so far 
as they can be properly proved, they may form the measure of damages. 
As they are prospective, they must to some estent be uncertain and prob- 
lematlcal, and yet on that aceount a person complaining of breach of con- 
tract Is not to be deprived of ail remed.y. It is usually his right to prove 
the nature of his contract, the cireumstances surroundlng its breach, and 
the conséquences naturaliy and plainly traeeable to it, and then It Is for the 
jury, under proper instructions as to the rules of damages, to détermine 
the compensation to be awarded for the breach." 

See, also, Howard v. Stilwell, etc., Co., 139 U. S. 199, 11 Sup. Ct. 
500, 35 L. Ed. 147; Anvil Mining Co. v. Humble, 153 U. S. 540, 14 
6up. Ct. 876, 38 L. Ed. 814; Dickinson v. Hart, 142 N. Y. 183, 36 
N. E. 801; Griiîfin v. Colver, 16 N. Y. 489, 69 Am. Dec. 718; Mas- 
terton v. Mayor, 7 Hill (N. Y.) 61, 42 Am. Dec. 38; Chapman v. 
Kirby, 49 111. 211 ; Corey v. Thames Iron Works, L. R. 3 Q. B., 181 ; 
Simpson v. London, etc., R. Co., L. R. I. Q. B., 274. 

[9] In the présent case it is manifest that the contract was entered 
into with a view to future profits. That was its object. It looked 
to the increase and development of the business. Although the 
claimant did not find the contract profitable when it operated it it- 
self , it is apparent that it contained such éléments of prospective 
value that a responsible corporation was willing to take it off its 
hands and guarantee a large profit. It appears also that this corpora- 
tion actually found the contract profitable, for it made nearly $30,- 
000 a year out of it for the three years prior to the receivership. 

It may be that, standing by itself, the terms of the contract with 
the third person — the American Express Company — would not afïord 
a measure of its value. The assignment might overestimate or under- 
estimate and would not be binding. This contract, however, per- 
mitted an assignment and the fact that it was assigned at a substantial 
profit tended to show that it had a salable value. There was évidence 
of substantial damage. 

It is no reason for denying the claimant damage that some years 
before the receivership it operated under the contract at a loss. Nor 
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is there any justification for limiting it to such profits as ît mîght 
show that it could make under its own management. As already 
stated, the contract permitted assignment and it was assigned. The 
assignées made large profits. Prima facie they would hâve continued 
aH the same rate and it was for the reCeivers to show that such con- 
clusion did not follow, and that they arose from peculiar facilities 
of the American Express Company— as distinguished from other pos- 
sible assignées — not within the contemplation of the parties when 
they made the agreement and authorized its assignment. 

The claimant limits its claim for damages to reimbursement for 
its loss through the termination of the assignment agreement with 
the American Express Company and, consequently, the damages as- 
sessed cannot exceed such amount. 

Thé decree (188 Fed. 339) is reversed and the case remanded with 
instructions to allow the claim for nominal damages and for such 
substantial damages as upon further hearing may be established.^' 

III. Appeal Presentirig the Question Whether a Certain Claim of 
National Conduit, & Cable Company is Provable Against the 
Estate of the City Company: Called the "Cable Company's 
Appeal." 

For opinion below, see 188 Fed. 343. 

On May 11, 1907, the claimant, the National Conduit & Cable 
Company, entered into an agreement with the City Company whereby 
it agreed to manufacture and deliver to the latter three différent 
kinds of lead covered cable aggregating 205,000 feet in length. The 
City Company had the right to specify between the date of the agree- 
ment and July 1, 1908, what lengths of cable it desired. 

The City Company, in accordance with the contract, specified for de- 
Hvery, and there was actually delivered, a considérable amount of the 
cable, but at the time of the appointment of the receivers for the City 
Company, and its admitted insolvency, September 24, 1907, there re- 
mained unspecified for delivery, 116,490 feet of cable. 

The Cable Company was at ail times ready to perform said con- 
tract on its part. No breach of the contract on the part of the City 
Company took place prior to the appointment of its receivers. After 
that no cable was specified for delivery by any person and, on Jan- 
uary 17, 1908, the receivers notified the claimant that they would not 
adopt the contract. 

The damages to the claimant by reason of the breach of contract — 
assuming that there was one — based upon the markét price at the 
commencement of the receivership amounted to $44,232.20. 

The spécial master to whom the matter was referred rejected the 
claim as being contingent and his action was approved by the Dis- 
trict Court; 

Theclaimant has appeal ed to this court. 

15 N6 substantial question is raised in the lirief ae to there being any 
différence in the liabillty of the two estâtes— that of the City Company aud 
that of tiie Metropolitan Company— upon the contract in question aud that 
aiatter is, a(icordiDgly, not dlscussed. 
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C. G. Galston,.for appellant. 

M. C. Fleming, for Ladd, receiver. 

A. H. Masten, William M. Chadbourne, and Frederick W, KoLbe, 
for Joline et al., receivers. 

B. S. Catchings, for tort creditors' committee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above)'. The 
principles stated in the "Express Company's Appeal" are décisive of 
this case. The admitted insolvency of the City Company followed 
by the appointment of the receivers, constituted a breach of the con- 
tract which was not affected by the fact that the receivers did net 
notify the claimant of their rejection until some months afterwards. 
"When the claimant was called upon to présent its claim it was fixed 
and certain, both with respect to liability and amount. 

The decree appealed from (188 Fed. 343) is reversed and the claim 
of the appellant to the amount of $44,232.20 is allowed. 

IV. Appeal Presenting the Question Whether a Certain Claim in 
Behalf of the Bondholders of the Second Avenue Railroad 
Company is Provable against the Estate of the Metropolitan 
Company: Called the "Second Avenue Bondholders' Appeal." 

For opinion below, see 189 Fed. 661. 

On January 20, 1898, the Second Avenue Railroad Company 
mortgaged its property to the Guaranty Trust Company, as trus- 
tée, to secure an issue of first Consolidated mortgage bonds to the 
aggregate amount of $7,000,000. Thèse bonds were payable on 
January 1, 1948, and bore interest at the rate of 5 per cent, pay- 
able semi-annually on the Ist days of August and February in 
each year. Each of thèse bonds when issued bore the foUowing in- 
dorsement signed by the Metropolitan Company : 

"For value reeeived, the Metropolitan Street Rallway Company hereby 
guarantees to the trustées of the wlthln mentioned mortgage for the beneflt 
of the holders hereof the punctual payment of the principal of the within 
bond and the Interest thereon at the tlme and in the manner specifled tberein 
and accordlng to the ténor of the several coupons helonging thereto." 

The mortgage securing said bonds contained an accélération 
clause providing that in case of continued default in the payment 
of interest, and at the élection and upon the appropriate action 
of a majority of the bondholders, the entire principal should at 
once become due and payable. This clause, however, is not of 
importance in the présent case as counsel for the claimants state 
in their brief that it has been "construed by the Circuit Court, 
with the assent of ail counsel, as relating only to the enforcement 
of the security of the mortgage and not to the Personal liability 
of the mortgagor or of the Metropolitan Street Railway Company." 

On January 28, 1898, the Second Avenue Company Icased its 
entire property to the Metropolitan Company for the unexpired 
term of its charter and any extensions thereof for the annual rent 
of 8 (followed by 9) per cent, upon its capital stock. The leasc. 
referred to the exécution of the aforesaid mortgage to the Guaiy 
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anty Trust Company and contained the following assumptîon cov- 
enant : 

"Thls lease Is made subject to ail the debts and liabllitles of the party of 
the first part (the Second Avenue Company), exeept debts due or liabllitles 
Incurred to the party of the second part (the Metropolitan Company), and 
such debts and liabllitles, exeept as atoresald, and subject to the provisions 
and conditions of thls lease, are hereby assumed and are to be pald by the 
party of the second part as a part of the considération hereof, and ail bonds 
that shall be issued by the party of the flrst part under the mortgage to 
the Guaranty Trust Company, hereinbefore referred to, when issued and 
disposed of, as hereinbefore provided, or as provided In said mortgage or 
in thls lease, shall be included among the obligations which the party of 
the second part assiunes and agrées to pay vinder the provisions of thls 
lease." 

The Metropolitan . Company went into possession under said 
lease and it was livéd up to by the parties thereto until the ap- 
pointment of the Metropolitan receivers in October, 1907, as shown 
in the Termination of Lease Proceeding. 

The receivers apparently continued in opération of thé leased 
Second Avenue road from the time of the appointment until No- 
yémher 5, 1908, when they were directed not to adopt said lease, 
and shortly thereafter they surrendered possession of the leased 
prôperty to a receiver for the Second Avenue Company appointed 
by a State court in a foreclosure proceeding. 

The interest coupons on said bonds maturing February 1, 1908, 
were paid by the Metropolitan receivers, but the coupons payable 
August 1, 1908, and subsequently, hâve not been paid. 

"Nd deoree of foreclosure and sale has been entered In elther of the sults 
to fo reclose the Second AveBue mortgage. There is no évidence In thls pro- 
ceeding that the Second Avenue Company is insolvent, or that thfe prôperty 
covered, by the first Consolidated mortgage of the Second Avenue Company 
IS Lnsufficient to pay In full the principal and Interest of the bonds secured 
thereby." (Flndlng of Spécial Master.) 

Thç gênerai order for the présentation of claims àgainst the 
Metropolitan estate provided that ail demands should be presented 
to the spécial master on or before January 15, 1908. A spécial 
order was, however, made granting leàve to file the présent claim 
on or before March 1, 1910, and such order — unlike several orders 
appearing in this séries of appeals^-was not made nunc pro tune 
and did not relate back to; the time limited in thegeneral order. 

This claim, made by a committee in behalf of a large number 
6i Second Avenue bondholders, for the payment of the principal 
and interest of said bonds based upon the assumption covenant 
in said lease and the engagement endorsed upon the bonds, was 
presented within the time limited to the spécial master who re- 
jected it as a contingent demand and, his action was approved by 
the District Court. 
. The claimants bave appealed to this court. 

Julien T. JDavles and Brainard Toiles, for appellants. 

Arthur H. Masten and W. M. Chadbourne, for Jollue et al., receiverg. 

M. 0. Fleming, for Ladd, receiver. 

B. S. Catchlngs, for tort creditors' corniiilttee. 

Elchard Reid Rogers aijd William M. Colenjan, for New York Rys. Co. 

Before GOXE.WARD, and NOYES, Circuit Judges. 
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NOYES, Circuit Judge (after stating the facts as above). If the 
estate of the Metropolitan Company be liable to the Second Ave- 
nue bondholders it is either: 

(1) Upon the assumption covenant in the lease, or 

(2) Upon the engagement endorsed upon the bonds. 

[10] In the lease the Metropolitan Company assumed and 
agreed to pay the bonds in question and the contention is that the 
promise being for the benefit of the claimants, they hâve a right 
of action thereon although they are not parties to the contract. 
The considération of this contention requires an examination of 
the right of third persons to enforce promises made for their ben- 
efit. 

In England and in some of the States the rule is adhered to 
that the only persons who can sue upon a contract are the parties ; 
that a third person for whose benefit a contract is made cannot 
maintain an action upon it. The reason for the rule is said to be 
that there is no privity between the contracting party making the 
promise and the third person and that the considération does not 
move directly from the latter. The rule has the merit of simplicity 
but is calculated to permit injustice. It is founded, too, upon 
whoUy artificial distinctions. There is no real and substantial 
reason why, if the parties to a contract recognize the intercst of 
a third person in it and désire and intend to give him a right of 
action upon it, they should not be able to do so. And the prevail- 
ing doctrine in this country is contrary to the English rule. It is 
generally held, subject to qualifications, that a third person may 
sue upon a promise made to another for his benefit. Sometimes 
the right is placed by the courts upon provisions in codes giving 
the "real party in interest" the right to prosecute suits. Some- 
times it is based upon the theory of a trust ; the promisor being 
regarded as trustée for the third party. Sometimes it is based 
upon the theory of agency; the promisee in the contract being 
considered the agent of the third party who adopts his acts in 
suing upon the contract. But whatever may be tlae correct the- 
ory, one thing is essential to the right and that is that the third 
person be the real promisee — that the promise be made to him in 
fact although not in form. It is not enough that the contract may 
operate to his benefit. It must appear that the parties intend to 
recognize him as the primary party in interest and as privy to the 
promise. 

In Austin v. Seligman (C. C.) 18 Fed. 522, Judge Wallace said : 

"Accordlng to good sensé and upon principle there is no reason why a 
person may not maintain an action upon a contract although not a par'L>' 
to it, when the parties to the contract intend that he may do so. The 
formai or immédiate parties to a contract are not always the persons who 
hâve the most substantial interest in its performance. Sometimes a ttilrd 
person is excluslvely Interested in Its fvilflllment. If the parties choose to 
treat him as thé primary party in interest, they recognize him as a privy 
in fact to the considération and promise. And the resuit of the better- 
consldered décisions is that a third person may enforce a contract made 
by others for his benefit, whenever it is manite.st from the nature or terms 
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of the agreement that the parties intended to treat him as the person 
primarily interested." le 

[11] Let us apply thèse principles in the présent case. Hère we 
hâve a lease in which the Metropolitan Company assumed the 
payment, among other things, of the bonds in question. But 
whether it was intended by the parties that the Metropolitan 
should carry eut its obligation by entering into an express agree- 
ment with the bondholders, or whether their rights should dépend 
upon the gênerai provisions of the lease and the somewhat hazy 
légal principles governing the rights of third persons upon such 
provisions doés not clearly appear from the instrument itself. 
The parties, however, placed a contemporaneous construction up- 
on it. The Metropolitan Company, apparently with the approval 
of the Second Avenue Company, indorsed its engagement up- 
on the bonds. The mortgage, the lease and the initial issue of 
bonds ought to be taken as one transaction and so regarded it 
seems perfectly clear that the intention of the parties was that the 
Metropolitan should assume the payment of the bonds by virtue 
of its engagement endorsed upon them. There is nothing to war- 
rant a finding that the Metropolitan Company intended to enter 
into two undertakings for the benefit of the Second Avenue bond- 
holders — one gênerai and one spécial. And to hold it liable upon 
both would be to ignore the elementary rule that express covenants 
do away with implied ones. In our opinion, the rights of the 
bondholders must be enforced upon the bond indorsement and 
not upon the assumption covenant. 

Assuming, however, that the bondholders may base their de- 
mand upon the assumption clause, still it does not carry us far. 
It appears from the authorities that such a covenant, even if ab- 
solute in form, will be treated as conditional. Thus in Farmers' 
Loan, etc., Co., v. Central Park, etc., R. Co., 193 Fed. 963, this 

1 8 The courts of New York, where the contract in question was entered 
Into and Is sought to be enforced, haVe shown some oscillation of opinion 
upon the question of the estent to which a third person may sue upon a 
promise for hls benefit. At the présent time the law as established in New 
York cannot be regarded as at ail contrary to Judge Wallace's opinion. In- 
deed the New Yorli courts repeatedly insist that a contract upon which a 
third party can sue, must hâve thls benefit for its object. 

In Simson v. Brown, 68 N. Y. 355 (quoted with approval in Constable v. 
National S. S. Co., 154 U. S. 51, 14 Sup. Ct 1062, 38 L. Ed. 903) the Court 
of Appeals said: 

"It is not every promise made by one to another, for the performance of 
which a heneflt may inure to a third, which glves a right of action to such 
third person, he belng neither privy to the contract nor to the considération. 
The contract must be made for hls beneflt as Its object, and he must be 
the party intended to be benefited." 

Other New York cases upon the subject in addition to Ijawr«nce v. Fox, 
20 N. Y. 268, which formulated the broad doctrine are: Embler v. Hartford 
Steam Boller Insurance Co., 158 N. Y. 431, 53 N. E. 212, 44 L. R. A. 512 ; 
Durnherr v. Rau, 135 N. Y. 222, 32 N. E. 49; Lorillard v. Clyde, 122 N. Y. 
498, 25 N. E. 917, 10 L. R. A. 113; Beveridge y New York El. R. Co., 112 N. 
Y. 1, 19 N. E. 489, 2 D. R. A. 648; Vrooman v. Turner, 69 N. Y. 280, 25 Am. 
Rep. 105. 
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court said in respect of an assumption provision in a lease almost 
identical with the présent one : 

"But even assuming with appellant that the lease of 1892 does contain an 
assumption of the Central Park Company's funded debt and assuming fur- 
ther, that this case is govemed wholly by the law of New York as declared 
by its highest court, there Is nothing In the évidence to sbow that the 
sietropolitan Company ever assumed any higher obligation thau one to hold 
the Central Parl<. Company harmless nom tue cousenueiices of foreclosure, 
the pledged property remaJning always the primary fund for the payment of 
the mortgage. 'The glving of a covenant by the grantee does not work a 
novation of the mortgage debt It does not make the debt his own, except 
In respect to the estate.' Matter of Wllbur v. "Warren, 104 iSÎ. Y. 108 [10 
N. E5. 203], citing Butler v. Butler, 5 Ves. 534." 

If, then, the mortgaged property be the primary fund for the 
payment of the mortgage, it necessarily follows that this assump- 
tion covenant, if constituting a promise for the benefit of the mort- 
gage bondholders, was merely a promise to pay any deficiency 
after exhausting the mortgage security. Granting that the prom- 
ise would be for the benefit of the bondholders and that it would 
support a direct action by them, would not change its conditional 
character. The Metropolitan Company was liable to the bond- 
holders only as it was liable to the Second Avenue Company itself. 
Vrooman v. Turner, 69 N. Y. 280; 25 Am. Rep. 195. 

And if the bondholders had a conditional right of action upon 
the assumption clause, i. e., if they could hâve enforced the prom- 
ise to pay any deficiency existing after exhausting the security 
of the mortgage, their demand was too uncertain when presented 
— and is too uncertain now — to constitute a provable claim in an 
equity receivership cause within the principles stated in the Ex- 
press Company's Appeal. -As shown in the statement of facts, 
no foreclosure decree has ever been entered and there is nothing 
to show that there ever will be any deficiency after using up the 
mortgage security. Assuming the assumption covenant to be en- 
forceable, it is entirely uncertain what, if anything will ever be due 
upon it. 

We come now to the engagement endorsed upon the bonds 
and are relieved from^ considering it in any other way than as it 
stands upon its face by the admission of counsel that the opération 
of the accélération clause does not afîect the liability of the Metro- 
politan Company. Its obligation is to deal with the bonds upon their 
maturity in 1948 and the interest for the intervening period. 

[12] The engagement of the Metropolitan Company endorsed 
upon the bonds is in the form of a guaranty. The Second Avenue 
Company is the maker of the bonds and the Metropolitan Com- 
pany "guarantees" the punctual payment of the principal and 
interest thereon "at the time and in the manner specified therein." 
And if the contract is what it purports to be, it is a collatéral 
undertaking. There cannot be a guaranty — an absolute guaranty 
of payment or a conditional guaranty of collection — unless there 
be a principal liability. If there bç no debt or default of a third 
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person, présent or prospective, there can be no guaranty." The 
Metropolitan Company then, as guarantor, is liable for the de- 
fault of the Second Avenue Company, the maker, upon the bonds. 
But the principal of the bonds does not become due until 1948, 
and there cannot be any default for which the Metropolitan Com- 
pany is answerable until that time. Nor can there be any default 
for non-payment of interest until it becomes due. If the obliga- 
tion of the Metropolitan Company be that of a guarantor any 
claim based thereon for the principal or future interest is, at the 
présent time, both immature and uncertain. It cannot be said 
with certainty that the Second Avenue Company — the principal — 
will default upon the bonds in 1948, or upon the future interest. 
Indeed, as we hâve seen, the spécial master has found that there 
is no évidence to show that the Second Avenue Company is in- 
solvent. The claim for the future as based upon a contract of 
guaranty is, within the principles stated in the Express Com- 
pany's Appeal, too uncertain for allowance. 

But it is contended by the claimants that although the con- 
tract is in form to answer for the default of the Second Avenue 
Company, yet that its purpose is to benefit directly the Metropoli- 
tan Company, and that it should be regarded as the original un- 
dertaking of the latter of which the présent worth can be ascer- 
tained by recognized methods and which can be proved against 
the Metropolitan estate. 

[13] Notwithstanding that the word "guaranty" is used in an 
engagement, it may be construed to constitute an original and 
absolute undertaking when it is plain — but only when it is plain — 
that such was the intention of the parties. The difficulty in this 
case is that there are no facts or circumstances shown upon the 
record to give the contract a différent aspect from that which it 
bears upon its face. The finding of facts of the spécial master 
and the récitals in the lease and mortgage, are ail consistent with 
the contract being one of guaranty. There is nothing to show 
that the proceeds of the bonds did not go to pay the debts of 
the Second Avenue Company or to make improvements upon its 
property. Undoubtedly the Metropolitan Company benefited by 
the transaction as the Second Avenue Company was enabled to 
pay any debts owing to it. Undoubtedly it benefited also by the 
improvements upon the railroads which it leased. Presumably 
those were the reasons why it was willing to guarantee the bonds. 
But the facts presented are wholly insufficient to change that 
which appears to be a contract of guaranty into an original several 
or joint obligation. 

For thèse reasons it is clear that the claim for the principal and 
future interest of the bonds is not provable against the Metro- 
politan estate because it is altogether uncertain in its nature. This 

iT The principle stated in the text Is uot affected by the rule that in the 
case of an absolute guaranty of payment no demand upon, notice to, or 
proceedlngs against the principal debtor may be necessary. There must be 
a principal debtor or there can be no guaranty. 
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îs not true with respect to the interest coupons falling due be- 
tween August 1, 1908, and March 1, 1910. Thèse coupons had 
fallen due ; the Second Avenue Company had defaulted upon them, 
and the liability of the Metropolitan Company had become fixed,, 
certain and liquidated before the claimants were required to pré- 
sent their demand. When presented it was, with respect to thèse 
coupons, for a definite sum of money which the Metropolitan Com- 
pany owed and, upon the principles stated in the Express Com- 
pany's Appeal, was entitled to allowance. And it is particularly 
équitable that the claim for such coupons should be allowed be- 
cause for a portion of the period covered by them the Metropoli- 
tan receivers were in possession of the leased road. Upon the principles 
stated in the Crosstown Company 's Appeal, the lessee should hâve its 
rental during the trial period as a gênerai claim if the receivers 
fail to pay it. Thèse coupons, while representing interest as be- 
tween the Second Avenue Company and its bondholders, repre- 
sented rental so far as the Metropolitan Company was concerned 
and did not come within the interest rule stated in the Express 
Company's Appeal. This was recognized by the receivers them- 
selves for they paid one of the coupons falling due after the com- 
mencement of the receivership. 

It is urged, however, by the Metropolitan receivers that the 
claimants cannot prove their demands upon thèse coupons because 
the guaranty does not run to the bondholders themselves but to 
the mortgage trustée "for the benefit of the holders"; that the 
trustée must enforce any rights arising under it. 

If this were an action at law or a suit in equity the technical 
objection of the want of proper parties might hâve weight although 
then we should undoubtedly conclude that the doctrine giving 
third persons the right to enforce promises made for their benefît 
counts for little if it be inapplicable in a case like this. Hère, it 
is true, the guaranty is to the trustée but it is expressly for the 
benefit of the bondholder. The trustée is altogether a formai 
party and there are few jurisdictions where a person cannot sue 
when he is the beneficiary solely interested in the promise. The 
rule that the rights and liens of mortgage bondholders must be 
worked out through the trustée has référence to proceedings to 
enforce the security rather than to actions in personam to enforce 
the obligation. 

But it is unnecessary in this case to détermine the weight which 
would be attached in an action to the objection of the want of 
proper parties. The claimants hâve instituted no suits. As the 
real and équitable owners of the bonds and coupons they hâve 
filed their claims in an equity cause and hâve asked their share 
in the fund in the custody of the court. It makes no différence 
to the estate whether the dividends are paid to a trustée which then 
distributes to the bondholders or whether direct distribution is 
made. ; The only thing to be avoided is paying twice and there 
is nothing to jndicate that the trustée has filed any claims. 
Perhaps if it had, such action would hâve excluded the boud- 
ins F.— 48 
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holders from proving independently. But in the absence of action 
by the trustée the claimants, in our opinion, may properly prove 
their demands upon the coupons in question. We cannot accède 
to the argument that because some of the bondholders hâve been 
actiohless and the trustée has taken no steps, those who hâve 
been diligent should get nothing. 

The decree appealed from (189 Fed. 661) is modified se far as 
to provide for the allôwance of the interest coupons belonging 
to the claimants which fell due between August 1, 1908, and Feb- 
ruary 1, 1910, inclusive; otherwise it is affirmed.^* 
On Pétitions for Rehearing and for Modification of ' Mandate Filed 

by the Appellants and by the New York Railways Company, 

Interveher. 

Julian T. Davies and Brainard Toiles, for appellants. 
Arthur H. Masten, for appellees. 

PER CURIAM. Our disposition of this appeal was based upon 
the situation of the parties as disclosed by the record and briefs. We 
accepted the statement of the appellants in their brief that the accél- 
ération clause in the mortgage had been construed by the District 
Court with the assent of ail parties as relating only to the enforcement 
of the mortgage and not to the liability of the mortgagor. And as 
error cannot be predicated upon a consent ruling, and as no différent 
contention was made upon the héaring, we did not consider that the 
question of the interprétation of the clause required our examination. 
So, while we appreciated that the order permitting the proof of the 
présent claim was différent in form from certain other orders which 
àppeared in this séries of appeals, no explanation of such différence 
appeared in the record, and no question was raised at any time con- 
cerning it. Consequently we deemed that we f ulfilled our f ull duty in 
applying the légal principles establishèd to the facts as presented. 

It is now urged by the appellants that they should be permitted to 
hâve a rehearing and take a différent position with respect to the ef- 
fect of the accélération clause, and by the New York Railways Com- 

1» The spécial master rejected the çlalm upon one groiind whlqh was broad 
enough to e^tclude it al together— principal and ail interest coupons. Thla 
ground was the interprétation placed by him upon the following provision 
of the mortgage: 

"For the debt and bonds secured hereby the rallroad company Is llable 
In personam, and any deflciency, after exhausting tlie œprtgage security, 
may be enforced against the railroad company, but not against the dlrectors 
and stockholders individually," etc. 

; The spécial master construed this provision aâ llmitlng the obligation of 
the Second Avenue Company in personam upon the bonds to the paypient 
of the deflciency after exhausting the mortgage security, notwithstanding 
that the bonds themselves were absolute and uncondltlonal. But we cannot 
accept this interprétation. The évident purpose of the provision was to state 
■the exemption of directors and stockholders and to make It more acceptable 
by emphasialng the liability of the corporation. Moreover, to say that a 
debtor Is liable under certain conditions is far from saying that he is not liable 
under other conditions. 
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pany, as intcrvener, that a rehearing should be had and the order per- 
mitting the présentation of the claim so amended as in effect to ex- 
clude the appellants' demand. 

The most that can really be said in favor of thèse pétitions for re- 
hearing is that, if the parties had appreciated in advance the views of 
this court upon the différent légal questions presented upon thèse ap- 
peals, they would probably hâve acted differently in the District Court, 
and so hâve presented a différent record. We are not satisfied, how- 
ever, that this is a good ground for rehearing, or that our conclusions 
reached upon the case in the manner presented were erroneous, and 
both pétitions for rehearing must be and are denied. 

We are, however, impressed with the probability that, if our déci- 
sion in the Express Company's Appeal had been rendered prior to the 
hearing upon this claim in the District Court, the appellants would 
hâve taken a différent position with respect to the construction of 
the accélération clause, and it is our purpose to permit them to go 
back to the District Court for further hearing, if they désire to do so. 
But if a hearing had been had in the District Court under the condi- 
tions stated, it would hâve been open to the Metropolitan interests to 
apply for an amendment to the order permitting the présentation of 
the claim, and the court would hâve had power to grant it. Conse- 
quently, if a further hearing is to be had upon the accélération clause 
in the District Court, either at the instance of the appellants or at the 
instance of the trustée under the mortgage, equity and f airness require 
that that court should hâve the right to amend or correct preliminary 
orders in the same manner as if the hearing were an original one be- 
fore it.f In view of ail the facts and circumstances, however, we are 
not satisfied that the présent resuit of the appeal is so inéquitable or 
unfair to other creditors that we should permit the District Court to 
amend the order, and so possibly exclude the appellants from any 
demand in absence of further action upon their part or upon the part 
of the trustée. 

The mandate may, therefore, be recalled and amended, so as to 
permit the appellants to apply to the District Court for a hearing with 
respect to the effect of the accélération clause, and shall further pro- 
vide that in case they do so apply, or in case the trustée of the mort- 
gage shall présent the same question in any other way, our décision 
upon this appeal shall not préjudice the right of the District Court, 
for cause shown, to amend its order permitting the présentation of the 
claim, and shall also provide that, in case of any change in rulings or 
orders, the District Court shall hâve power to carry to a conclusion 
any proceedings necessary to détermine the amount of the claim in 
view of any such change. 

flieferénce Is made to possible action by the mortgage trustée only because 
It Is suggested In the appellants' mémorandum that such trustée may bave 
the right to press a demand for the principal of the bonds independent of 
the appellants, but it is not intended to pass upon the rights or standing of 
such trustée in any way. 
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V. Appeal Presenting the Question Whether Certain Claims of 
the Central Crosstown Railroad Company are Provable Agaitisl 
the Estâtes of the Metropohtan and City Companies: Called 
the "Crosstown Company's Appeal." 

For opinions below, see 192 Fed. 135 ; 194 Fed. 543. 

On February 8', 1904, the Central Crosstown Railroad Com- 
pany leased ail its railroads and property to the Metropolitan 
Company for the term of 999 years from April 1, 1904, for the 
yearly rental of 15 per cent, upon its $600,000 capital stock; the 
agreement to pay ail taxes upon its property and the amounts due 
under any lease or other contract, and the assumption of the in- 
terest upon its funded debt. The particularly relevant provisions 
of the lease are printed in the foot note.*' 

Among the obligations of the Crosstown Company of which 
the Metropolitan Company assumed the performance of was the 
obligation of the former under its lease from . the Christopher 
Street Company, to pay "ail taxes, assessments and charges which 
hâve been or may be lawfully imposed" or which the Christopher 
Street Company might be obligated to pay. 

Nearly two years prior to the exécution of the Crosstown-Met- 
ropolitan lease, on February 14, 1902, the Metropolitan Company 
had leased its railway system for the term of 999 years to the City 
Company as shown in the Termination of Lease Proceeding. This 
lease cdntained a çovenant whereby the City Company agreed to 
pay, satisfy and discharge ail taxes and, as already shown in thèse 
appeals, also contained a çovenant whereby the City Company as- 
sumed the payment of ail rentals and other sums of money due 

1» (1) The dlvidend rental provision of the lease Is as follows: 
"The lessees shall also pay to the lessor by way of rental for the railroads 
and property hereby demised and as part considération for the other benefits 
to the lessee hereunder aecruing hfteen per cent, per annum upon the existing 
capital stock of the lessor. *. • * The rentals hereln provided for are 
based ùpon the présent issued capital stock of the lessor, via.: $G00,000. 
• * * " , 

(2) Thé interest provision là as follows: 

"• • * And the lessee agrées to pay ail Interest upon the funded debt 
of the lessor and other fixed charges of the lessor, provided that the lessee 
shall not be required to pay the principal of any funded obligations of the 
lessor except as hereinafter provided." 

(3) The tàx provision is as follows; 

"The lessee shall pay, satisfy and : discharge ail municipal, county, state 
or government taxes and assessments or other charges of any description 
whatever, which during the time hereby granted may be Imposed upon the 
property hereby demised or âùy part thereof . * * * 

"The lessee shall not, however, be required hereunder to pay any lien, tax, 
assessment or charge so long as it shall in good faith contest the legality and 
validity of the sàme, unless the payment thereof be necessary to protect the 
demised property or some part thereof from forfeiture or sale." 

(4) The assumption çovenant is as follows: 

The "lessee shall also, from time to time, pay or cause to be paid ail ren- 
tals and çther sums of money which are or may be or becorne due and payable 
under or by reason of any leases or other contracts to which the lessor is a 
party, or to which any of the demised property is or may be subject. And 
the lessee hereby assumes ail the obligations of the lessor under ail such 
leases and contracts. * » * " 
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or payable under the lease or other contracts of the Metropolitan 
Company. 

As already pointed out, receivers for the City Company were 
appointed on September 24, 1907, and for the Metropolitan Com- 
pany on October 1, 1907. 

The receivers, upon their appointment, took possession of the 
Metropolitan System, including the railroad and property in- 
ckided in the lease of the Crosstown Company, and operated the 
same, assuming the obligations of said lease with the exception 
of the dividend rentals and franchise taxes, until May 1, 1908, 
when they notified the Crosstown Company as foUows: 

"We hâve coiiie to tbe conclusion, after due investigation, tliat the con- 
tinued opération of your road under exlstins conditions is unprofitalile, and 
unless the terms of the lease can be modifled we shall feel it ueeessary for 
the best interests of our receivership to terniinate it." 

Thereupon an arrangement was made whereby the receivers 
were to continue the opération of the road and carry out certain 
provisions of the lease but were not to carry out others. 

As shown in the preceding appeals, the bill for the appoint- 
ment of the receivers of the City Company averred that it was 
insolvent and the City Company admitted the truth of the alléga- 
tion and joined in the prayer for the appointment of the receivers. 
The pétition of intervention of the Metropolitan Company averred 
its inability to meet its obligations and prayed that the receiver- 
ship should be extended to its properties. On October 25, 1907, 
the City Company was formally adjudged insolvent and on No- 
vember 9, 1907, a similar order was made with respect to the Met- 
ropolitan Company. Furthermore, as appears in the record in the 
Metropolitan Stockholders' Appeal, the spécial master bas found 
that "on September 24, 1907, both the City Company and the 
Metropolitan Company were insolvent and unable to pay their 
debts or obligations." 

The orders permitting the filing of the claims of the Crosstown 
Company for the alleged breaches of the Crosstown-Metropolitan 
lease against the Metropolitan and City estâtes provided that they 
might be filed not later than February 28, 1910, "nunc pro tune 
as of the last day fixed by this court to file claims." The gênerai 
orders referred to limited the time for the présentation of claims 
against the City estate to Décember 10, 1907, and against the 
Metropolitan estate to January 15, 1908. 

The claims presented by the Crosstown Company against the 
two estâtes had four demands : 

(1) Accrued dividend rentals under the lease; 

(2) Future damages for breach of the lease; 

(3) Payments for spécial franchise taxes; 

(4) Interest on note. 

The spécial master to whom the matter was referred disallowed 
ail the demands with the exception of a part of the claim for fran- 
chise taxes and his action was approved by the court below. 

The claimant bas appealed to this court. 
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Other materîal facts are stated in the opinion.*" 

J. T. Mason, for appellant. 

A. H. Masten and EUis W. Leavenworth, for Joline et al., receivers. 
M. C. Fleming, for Ladd, receiver. 

Julien T. Davies and Brainard Toiles, for Second Ave. Ry. Co. 

B. S. Catchings, for tort creditors' committee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
considération of the questions arising upon this appeal requires 
a review of some of the propositions which we hâve found es- 
tablished in examining the preceding appeals. Thus, we hâve 
seen that, as a gênerai ruie, insolvency accompanied by a receiver- 
ship and inability to perform constitutes a breach of executory 
contracts. It has also been noted that bankruptcy or a receiver- 
ship does not terminate a lease. Manifestly this is true because 
a default under a lease does not, in the absence of unusual limi- 
tations, bring it to an end unless followed by some action on the 
part of the lessor. Furthermore, bankruptcy or insolvency, stand- 
ing alone, does not make default under an ordinary lease. When 
an individual lessee goes into bankruptcy and his trustée déclines 
to adopt the lease, the lessee himself, performing the covenants, 
may continue to occupy. In such a case there is no inability of 
performance. But when an insolvent railway corporation goes 
into the hands of receivers and, after expei imentally operating a 
leased road, they reject the lease, their action relates back to the 
commencement of the receivership and the lease would seem, for 
ail practical purposes, to be broken as of that time. In such a 
case there is actually total inability of performance on the part 
of the shell of the lessee corporation. And if this be not a com- 
plète anticipatory breach at the commencement of the receiver^ 
ship, it would seem that a complète breach should be held to take 
place at the time when the actual default follows. 

[14] Thèse inquiries, however, belong to the law of contracts 
and we are not now required to press them to a conclusion. It is 
sufficient at this time to hold that when receivers of an insolvent 
lessee corporation operate a leased road for an expérimental pe- 
riod without paying the stipulated rental and then renounce the 
lease, the lessor's demand for the unpaid rental during such pe- 
riod constitutes a gênerai claim provable against the lessee's es- 
tate. And it makes no différence whether the claim be considered 
as based upon a breach of the lease relating back to the com- 
mencement of the receivership, or as founded upon équitable con- 
sidérations requiring a court if it suspend a lease to experiment 
with it not to go further and deprive the lessor of the ordinarily 
tenuous right to share in the estate of an insolvent railway after 
its mortgages are paid. 

20 Whlle elalms are made against both the Metropolitan and City estâtes, 
we shall, as a matter of convenlence, in dlscussing the gênerai prlnciples 
treat the demands as made against the Metropolitan alone, reservlng for sep- 
arate considération at the cluse of the opinion the liaMlity of the City estate. 
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[15] Applying thèse principles to the présent appeal, it is man- 
ifest that the dividend rental due October 1, 1907, constituted a 
provable claim. It accrued while the receivers were in posses- 
sion and was liquidated, fixed and certain before the expiration 
of the time limited for the présentation of daims. But the divi- 
dend rental due April 1, 1908, stands in a somewhat différent 
position. As shown in the statement of facts the order permit- 
ting the claimant to présent its claim was entered nunc pro tune 
as of January 15, 1908. It is doubtful, upon the gênerai principles 
stated in the Express Company's Appeal, whether the April ren- 
tal was so certain before the expiration of the time limited as to 
permit the proof of a demand for it. The only uncertainty, how- 
ever, was as to the length of time the receivers would take for 
their expérimental opération. If they had been ordered in advance 
to operate until May 1, 1908, the claim would hâve been certain. As, 
therefore, the uncertainty arose from the action of the receivers, we 
think that the estate should not be permitted to take advantage of 
it and that the application in this case of the rule stated in the Express 
Company's Appeal should be modified to the extent of permitting the 
proof of the demand for the April, 1908, rental. But we think that 
no modification of the rule itself is required. We cannot conceive 
that a court of equity attempting in the future to follow it will décline 
to extend the time for the présentation of claims beyond the period 
of expérimental opération in case it is inexpedient to order such op- 
ération for a stated period. 

The period of expérimental opération by the receivers terminated 
on May 1, 1908. After that time the receivers operated under an 
express agreement with the claimant. It may well be that the claim- 
ant by entering into such agreement did not waive its claims against 
the estate. The difficulty, however, with any demand for future dam- 
ages is that in January, 1908, when the time limited for the présenta- 
tion of claims against the Metropolitan estate expired, it v.'as wholly 
impossible to détermine the amount of damages which the claimant 
would sustain if the receivers renounced the lease and it was treated 
as broken. It was impossible then to say whether any provisional 
arrangement could be made for future opération by the receivers, and 
if it had been possible to foresee the terms of the provisional 
arrangement only one step would hâve been taken. It would hâve 
been impossible to look into the future and say what would be the 
resuit upon the conclusion of such arrangement and the stfrrender 
of the road. Who could foretell the results of opération by the 
owner, the growth of the city, improvements in motive power, or ré- 
ductions in cost? Who could foresee whether a lease could be made 
to another railroad company or the terms thereof? The whole mat- 
ter of future damages was and still is a matter of conjecture and 
guess work. The claim for such damages was properly disallowed 
because it was uncertain in amount and there was no method of mak- 
ing it certain. 

[16] The spécial franchise tax which fell due in the year 1907, 
and before the expiration of the time Hmited for the présentation of 
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claims against the Metropolitan estate was provable against ît. The 
amount of such tàx was fixed. Taxes exemplify that which is certain. 
It is true that the lease provided that the Metropohtan should net be 
obliged to pay taxes so long as it contested their validity and that cer- 
tiorari proceedings were carried on by the receivers to review this as- 
sessment. But thèse proceedings were settled and upon the principle 
already stated that delays caused by the receivers themselves should 
not préjudice creditors, the settlement should relate back to the time 
when the tax became a charge upon the property.^^ 

The claim for future spécial franchise taxes — looking forward from 
the time which fixed the status of the Metropolitan claims, January, 
1908 — was, upon the principles already stated, too uncertain for al- 
lowance. This is also true of the claim for interest on the note accru- 
ing after July, 1909. Thèse payments were required as a part of the 
rental and the rules which exclude a demand for future damages for 
nonpayment of rental exclude the claim for them. 

The final inquiry is whether the City estate is liable for the de- 
mands which we hâve held to be provable against the Metropolitan 
estate. 

If this inquiry were given a wide scope, it might be a complex one. 
It is not entirely clear .to us that the transfer of the Crosstown-Met- 
ropolitan lease to the City Company by virtue of the opération of the 
Metropolitan-City lease, did not amount to an assignment of the term 
because one lease was to run two years longer than the other. 
Leases like thèse for 999 }'ears are almost in perpetuity. They 
would extend to a time as remote in the future as the reign of 
Alfred the Great is distant in the past. To distinguish between an 
assignment of the term and a sub-lease upon the ground that the pe- 
riod between 2899 and 2901 is not covered, is to draw a very refined 
distinction. Furthermore, passing from privity of estate to privity of 
contract, the question whether the covenants in the Metropolitan City 
lease should be construed to be rent covenants which are limited to 
the duration of the lease or whether they survive it, is entitled to 
serious considération. Ail thèse questions should be considered upon 
a complète record and when it is necessary to pass upon them. It is 
sufficient to dispose of this appeal to say that we are satisfied that the 
City estate was liable for the demands of the nature of those which 
we hâve allowed against the Metropolitan estate either through priv- 
ity of estate or privity of contract up to the time of the termination 
of the Metropolitan-City lease and that, as pointed out in the Metro- 
politan Stockholders' Appeal, it is quite impossible to détermine that 
such lease was terminated — as distinguished from being defaulted up- 
on — prior to the time which fixed the status of the claim. 

The decree appealed from (194 Fed. 543) is modified by allowing 
against the Metropolitan and City estâtes the claim for the dividend 
rentals due October, 1907, and April, 1908, and that for the 190/ fran- 
chise tax; and as so modified is affirmed. 

21 In mak'mg up the amount of the claim for allowance, the estate is, of 
course, entitled to the beneiit of any réduction in the tax obtalned by the 
claimaut 
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VI. Appeal Presenting the Question Whether tlie Stockholders of the 
Metropolitan Company Hâve a Valid Claim Against the Estate 
of the City Company for the Dividends Stipulated in the Lease : 
Called the "MetropoHtan Stockholders' Appeal." 

The lease from the Metropolitan Company to the City Company 
described in the Termination of Lease Proceeding was executed by 
the board of directors of the respective corporations with the approval 
of the requisite number of stockholders and contained the foUowing 
provisions particularly relevant upon this appeal: 

"IV. The lessee shall also pay to the lessor by way of reniai for the rail- 
roads and property hereby demised and, as part considération for the other 
beneflts to the lessee hereunder accruing an amount equal to seven per cent, 
per annum upon the exlsting capital stoclc of the lessor and upon such addi- 
tional capital stocis; of the lessor as may hereafter be issued with the written 
consent of the lessee as hereinafter provided. Such rental shall be paid in 
equal quarterly installments upon the fifteenth day of January, April, July 
and October of each year, beginning with the fifteenth day of Jul.y, 1902. It 
is the intention of the parties hereto that ail of said rental shall be applied 
to the payment of dividends at the rate of seven per cent, per annum, payable 
quarterly, upon sald $52,000,000 of capital stock of the lessor and upon any 
addltional stock that may be Issued with the consent of the lessee as herein 
provided. The lessee may at its option pay to any stockholder of the lessor 
the proportionate part of any quarterly installment of such rental which 
would be payable upon the stock held by such stockholder, and upon the 
written request of the lessor the lessee shall pay any such quarterly install- 
ment of rental hereunder to the stockholder of the lessor as named in a certi- 
fled list thereof to be supplied by the lessor. The lessee hereby guarantees 
to every présent and future holder of said $52,000,000 of stock of the lessor 
and of any addltional stock of the lessor which may be issued with the con- 
sent of the lessee as herein provided, that dividends upon such stock at the 
rate of seven per cent, per annum shall be paid during the term of this lease 
in equal quarterly installments upon the days of the year aforesaid, and the 
lessee consents that the lessor shall issue to the holders of such stock, stock 
certlficates which shall recite such guaranty. The lessee shall, however, be 
deemed to hâve complied with its guaranty as to any quarterly installment 
of sald dividend if it shall pay the amount thereof to the lessor." 

''XXI. In case the lessee shall fail at any time to pay the rent provided 
for in this Indenture of lease or any part thereof, as the same shall accrue, 
or shall fail at any time to keep and perform any of the agreements or cove- 
nants contained in this indenture of lease, and any such default in the pay- 
ment of rent or in the performance of the covenants hereof shall continue for 
the period of twelve months after written demand and notice from the lessor 
to the lessee, then and in any such case at the option of the Isssor, the estate 
hereby demised shall cease and détermine, and ail right, title and interest of 
the lessee in the railroads and promises hereby demised and the leases 
hereby assigned, shall absolutely cease and détermine and the lessor shall 
therefore become and be entitled to re-euter into and upon the railroads and 
premises hereby demised, and from thenceforth to hâve, hold, possess and 
enjoy the same, and every part thereof, as of first and former estate therein. 
anything to the contrary herein contained notwithstandlng, which right 
shall not be afCected by any waiver of a prior default by implication or agree- 
ment and no re-entry by the lessor shall impair the claims of the lessor for 
any rentals and other payments hereunder which shall be due and unpald. 
The right of re-entry for default shall not, however, extend to any of the 
i;i-operty hereby transferred absolutely to the lessee." 

The appointment of the receivers of the City Company on Septem- 
iier 24, 1907, and of the Metropolitan Company on October 1, 1907, 
iîîcir method of operating the leased property, their failure to adopt 
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tlie léase, and the appointment of a separate receiver for the City es- 
tate, are fuUy described in the Termination of Lease Proceeding. 

The City Company, in pursuance of paragraph IV of the lease 
above quoted, paid, either to the Metropolitan Company or to its 
stockholders, the stipulated dividend rental up to July 15, 1907. 
Nothing has been paid since that time. 

The claimants as a committee hold 14,470 shares of the Metropoli- 
tan capital stock and make a claim against the City estate based upon the 
obligations assumed by the City Company in said paragraph IV with 
respect to the payment of dividends upon such stock. 

The order permitting the claimants to file this claim was entered 
December 21, 1910, and provided that it might be filed within 20 days 
thereaf ter "nunc pro tune as of the lOth day of December, 1907." 

The spécial master, to whom the claim was referred, rejected it as 
contingent and his action was confirmed by the District Court. 

The claimants hâve appealed to this court. 

Other material facts are stated in the opinion. 

Graham Sumner, for appellants. 

M. C. Fleming, for Ladd, receiver. 

B. S. Catchings, for tort creditors' committee. 

Julien T, Davies and Brainard Toiles, for Guaranty Trust Co. 

Before CÔXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). [17] The 
doctrine giving to third persons the right to enforce contracts made for 
their benefit, examined at length in the Second Avenue Bondholders' 
Appeal, is as applicable to railroad leases as to other agreements. It 
is conceded by the appellees that a distinct provision in a lease that 
the lessee shall pay directly to the stockholders of the lessor corpora- 
tion as rental specified dividends upon their shares inures to their ben- 
efit and gives them individual rights of action against the lessee. ^^ 

The inquiry, then, is whether the provisions of this lease call for 
the application of thèse principles. The guaranty in the fourth para- 
graph is to "every présent and future holder of" Metropolitan stock 
"that dividends at the rate of seven per cent, per annum shall be paid 
during the term of this lease," and it is stipulated that the stock cer- 
tificates may bear the guaranty. The promise is made to the stock- 
holders. They are the real promisees. Whether the guaranty be re- 
garded as an original or a collatéral undertaking upon the part of 
the City Company, it seems very clear that, unless modified by other 
provisions, it affords the Metropolitan stockholders a right of action.^' 

22 For cases of leases provlding for the payment of rentals In the form of 
dividends, see Mtua Ins. Co. v. Albany, etc., R. Co. (C. C.) 156 Fed. 132; 
McLeary v. Erle Tel., etc., Co., 38 Mise. Rep. 3, 76 N. Y. Supp. 712. See, «also, 
Central, etc., R- Co. v. Farmers' Loan, etc., Co. (0. C.) 112 Ped. 81. Compare 
cases cited in foUovvlng note. 

2 8 The appellees make the contention that the agreement contalned In the 
fourth paragraph of the lease runs only t» the Metropolitan corporation and 
not to its stockholders ; Beveridge v. New York Elevated R. Co., 112 N. Y. 
24, 19 N. E. 489, 2 L. R. A. 648 ; Flagg v. Manhattan R. Co. (C. C.) 10 Fed. 
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The appellees contend, however, tliat other provisions of the lease 
do serve to modify the guaranty and are inconsistent with its running 
to the stockholders. In particnlar it is said that the provision that the 
lessee shall be deemed to hâve complied with the guaranty as to any 
quarterly instalment of the dividend if it shall pay the amount thereof 
to the lessor nullifies it as a stockholder's guaranty. We think, how- 
ever, this provision gave the lessee the option of making any quarterly 
payment either to the corporation or to the stockholders but that it 
did not relieve it of liability upon the guaranty unless it did pay to 
the corporation. 

Let us consider the whole of paragraph IV. It (1) provided for the 
payment of a rental equal to 7 per cent, upon the Metropolitan' s 
stock ; (2) expressed the intention that ail of the rental should be ap- 
plied for the payment of dividends; (3) gave the City Company the 
option of paying directly to the Metropolitan stockholders; (4) guar- 
anteed to the stockholders that dividends at the stipulated rate should 
be paid "during the term of this lease" ; (5) provided that payments 
to the Metropolitan Company should be deemed to comply with the 
guaranty to the stockholders. 

The évident purpose of thèse différent clauses was to provide a 
rental sufficient to make a dividend of 7 per cent, upon the Metro- 
politan stock and to make sure that the Metropolitan stockholders 
should get it. The City Company had the option of paying to the 
Metropolitan corporation or to its stockholders. If it paid to the 
stockholders the demand of the corporation was satisfied. If it paid 
to the corporation the stockholders had no claim under the provision 
in their behalf. But if it failed to pay to either the corporation or to 
the stockholders then the latter had, upon the principles already exam- 
ined, a right of action. 

But if we assume that the stockholders had a direct right of action 
against the City estate, we are not carried far toward a substantial 
award to them. If the agreement of the City Company with the 
stockholders were an original one to pay them regardless of the de- 
fault of their corporation, still that which they were to receive was 

430, and People v. Metropolitan R. Co., 26 IIuu (S. Y.) 82, belng cited in sup- 
port thereot. 

In tlie cases cited the lessee in a railroad lease "guaranteed" to tlie lessor 
"an annual dividend ot ten per cent, on its capital stock," that is to say that 
it should pay to the le.ssor annually a suni specifled which was 10 per cent, 
on its capital stock. It was hcld that the so-called guaranty was one with 
the lessor as sueh and not with its iudivjdual stockholders and that such 
stockholders could not maintain an action upon it. 

In the présent case, as pointed out in the text, the guaranty is not to the 
lessor corporation but "to every présent and future holder of said stock." 
The promise is made to the stockholders. They are the persons for whose 
beneflt it was intended. The case cornes within the principles discussed in 
the Second Avenue Bondholders' Appeal and aiso is well within the language 
of the Beveridge Case itself : 

"Within the principles of ad.1udged cases in this court, where the plaintifC 
seeks to base bis right to maintain his action against a tliird party upon a 
contract made between that party and another, it niust be one made or in- 
teaded for his beneflt. Such bénéficiai inteut niust be clearly found in the 
agreement." 
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nothing more or less than rental. The City Company did net agrée 
to pay anything other than rental either to the Metropolitan Company 
or to its stockholders. And upon the principle stated in the Express 
Company's Appeal and in the Crosstown Company's Appeal, the claim 
for future rentals or for future damage for failure to pay rentals, 
was too uncertain for allowance."* 

[18] Let us look at the case from another viewpoint and consider 
the obligation of the City Company to the Metropolitan stockholders 
as not being an original engagement to pay rentals but as a guaranty 
— a collatéral undertaking — that their corporation should distribute the 
stipulated rate. Then the important question is as to the duration of 
the obligation. The guaranty provision runs "during the term of this 
lease." Does this mean, "during the term for which the lease was 
made" or "during the existence of the lease"? In our opinion the 
latter meaning is the correct one. The former interprétation would 
make the City Company liable to the Metropolitan stockholders for 
nearly a thousand years after their corporation may hâve retaken the 
leased property and used it in other ways. An intention to hold a les- 
sor for future payments after it has ceased to use and enjoy the thing 
leased — in the nature of a forfeiture — must be made very plain to be 
found. We do not find it plainly shown hère. On the contrary, read- 
ing the différent provisions of the lease together, we think it clear that 
the words, "term of the lease" should be construed as meaning, "ex- 
istence of the lease." 

We come then to the inquiry, how long did the Metropolitan-City 
lease exist? When did it terminate? 

In the Express Company's Appeal, we held that the confessed in- 
solvency of the City Company followed by its receivership constituted 
a breach of its contracts. In the Crosstown Company's Appeal, we 
pointed out that while the rule underlying such conclusion might not 
be altogether applicable to leases, yet that corporate railroad leases 
differed from leases in gênerai. But as we further indicated the 
breach of a lease does not terminate it. Re-entry or other action upon 
the part of the lessor is necessary unless expressly waived. And, as 
shown in the statement of facts, this lease stipulated that a default 
should continue for 12 months before the lease could be terminated. 
What effect such provision would hâve in the case of complète inability 
to perform need not be considered hère. It is sufficient for the purpose 
of this appeal to say that there is nothing in the record to show that 
this lease terminated before December 10, 1907, the time as of which 
the claim was filed. At that time it was problematical when the lease 
would terminate and altogether uncertain what the situation would 
be upon its termination. The claim for future damages for breach 
of the guaranty — viewing the agreement as one — was too uncertain 
for allowance. 

24 As the order permittlng the fiUng of this claim was entered nunc pro 
tune as of December 10, 1907, Its status must be flxed as of that date and 
the question of certainty or uncertainty must be determined by looklng into 
the future as of that time. 
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Treating the claim in question then as being either an original un- 
dertaking or a guaranty, the claimants' demand with respect to the 
future was not fixed and certain when presented and was propeily 
disallowed. This is not true, however, regarding the dividend rental 
payable October 15, 1907. That portion of the claimants' demand 
was, when presented, certain both in liability and amount and should 
hâve been allowed. 

The decree appealed from is modified so as to allow the demand 
of thèse claimants for their proportionate share of the dividend due 
October 15, 1907; otherwise it is afnrmed. 



On Pétition for Rehearîng. 

Simpson, Thacher & Bartlett and Graham Sumner, for appelants. 
Richard Reid Rogers (William M. Coleman, of counsel), for appel- 
lees. 

PER CURIAM. The pétition for a rehearing must be denied. The 
décision upon the Crosstown Company's Appeal was fully considered 
in its relation to the présent appeal, and the conclusion reached that 
the exceptional facts and circumstances which in that case justified 
a modification of the rule stated in the Express Company's Appeal 
did not exist in this case. As pointed out in our opinion in the Ter- 
mination of Lease Proceeding, the period of real expérimental opéra- 
tion by the City receivers continued but a very short time after the 
receivership. 

VII. Appeal Presenting the Questions (1) Whether Certain Claims 
of the Metropolitan Company Against the City Company Based 
upon the Provisions of the Âletropolitan-City Lease are Prov- 
able Against the City Estate; (2) Whether the Claims, if 
Provable, can be Enforced Against Such Estate to the Préj- 
udice of its Tort and Contract Creditors: Called the "Va- 
lidity of Lease Proceeding." ^^ 
The lease of February 14, 1902, from the Metropolitan Company 
to the City Company, described in the Termination of Lease Pro- 
ceeding, contained the following provision which bas been referred 
to in the foregoing appeals : 

"II. The lessee shall pay, satisfy and diseharge ail municipal, county or 
government taxes and assessmeuts, or other charges of any description what- 

25 Whlle the name will be retalned for convenience it is a misnomer to 
designate this case in its présent state the "Validity of Lease Proceeding." 
The validity, at its inception, of the lease from the Metropolitan Couipnuy 
to the City Company is admitted by the appellants and there is nothing 
in the record to show that it became invalid afterwards. ïhe contention 
Is that the Metropolitan Company after the exécution of the iease so con- 
trolled the City Company as to malîe it Inéquitable that the Metropolitan 
receivers should enforee demands based npon the lease to the préjudice of 
the gênerai creditors of the City Company. But, as wlll appear in the 
opinion, this is a question of priority amoug creditors and not of the validity 
of the lease. 
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ever whlch during the term hereby granted may be Imposed upon the prop- 
erty, hereby deiniged, or any part thereof, or upon any additions thereto 
and extensions tliereof, or upon ttie lessor or its franeliise or business by 
reason of the property and franchises hereby demlsed or by reason of any 
increase thereof or additions thereto or resulting from the use and opération 
by the lessee of the property hereby demlsed, or of any extension thereof 
or additions thereto, or from the construction of other Unes In connection 
therewith ; the intention of the parties belng that the rents hereinafter 
agreed to be paid by the lessee shall not be in anywise impaired or dlmin- 
ished by any assessment, tax or charge upon the demlsed property real or 
Personal, or upon any additions thereto, or extensions thereof, or upon the 
lessor or lessee by reason thereof. The lessee shall not, however, be re- 
qulred heretinder to pay any lien, tax, assessment or charge so long as it 
shall In good faith contest the legality and validity of the same, unless 
the payment thereof be necessary to protect the demised property or some 
part thereof from forfeiture or sale." 

The receivers of the Metropolitan Company seek to énforce this 
provision of the lease against the estate of the City Company and the 
type of the charge which they hâve selected and which has received 
the considération of the spécial master and of the court below, is a 
demand for the repayment of taxes assessed in the years 1904, 1905 
and 1906 against the Ninety-Sixth Street power house of the Met- 
ropolitan Company. It appears that certiorari proceedings were taken 
in each year to review each assessment and that thèse proceedings 
were pending in September and October, 1907, when the receivers for 
the City Company and for the Metropolitan Company were appointed. 
Thèse certiorari proceedings continued until February, 1909, when 
final judgments were rendered which reduced the assessments to a 
considérable extent. Thereupon the Metropolitan receivers paid the 
assessments and now make a claim based thereon against the City 
estate. 

The objections to this claim made in behalf of the City estate are: 

(1) That it is a contingent claim and not provable; 

(2) That the Metropolitan Company and its receivers are concluded 
by an agreed statement of accounts from asserting the claim against 
the City estate; 

(3) That the Metropolitan Company so conducted itself that its 
receivers are not in a position to enforce claims based upon said lease 
against the City estate to the préjudice of its tort and contract cred- 
itors. 

The spécial master, whose report was confirmed by the District 
Court, held that the claim in question was valid and enforceable and 
then said : 

"Nothing herein contained Is an adjudication as to the efCect of the facts 
found herein or established in this proceedlng on the question of the mar- 
shaling and priority of the claims of ereditors of New York City Railway 
Company ; nor shall this détermination conclude any créditer of New York 
City Railway Company from establishing that, or be a détermination of any 
question as to whether they are entitled to priority of payment of their 
claims out of the estate of New York City Railway Company over any other 
claims." 

Appeals hâve been taken to this court in behalf of the City in- 
terests. 
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B. S. Catchings, for appellants. 

Arthur H. Masten, W. M. Chadbourne, and Albert F. Jaeckel, for 
Joline et al., receivers. 

Bronson Winthrop and C. T. Payne, for Farmers' Loan & Trust Co. 

Julien T. Davies and Brainard Toiles, for Guaranty Trust Co. 

R. R. Rogers, for New York Railways Co. 

Morgan J. O'Brien, C. E. Rushmore, and G. N. Hamlin, for contract 
creditors' committee. 

M. C. Fleming, for Ladd, receiver. 

Before COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The ob- 
jection to the claim for the amount paid for taxes that it is con- 
tingent, is disposed of by the décision in the Crosstown Company'? 
Appeal. Indeed it is not necessary to go so far as in that case, for 
the présent claim comes squarely within the rule laid down in the 
Express Company's Appeal. The taxes were assessed while the City 
Company was operating the leased property and it was bound to pay 
them. Assuming that the certiorari proceedings suspended the en- 
forcement of the demand of the municipality and assuming that the 
amount of the demand was uncertain until the termination of those 
proceedings, still it was made certain upon their termination. Then, 
at least, the demand became fixed and it does not appear that at that 
time any order had been made shutting ofï the présentation of claims 
of this nature.^" 

The claim in question is a valid one and îf enforceable should be 
allowed against the City estate. Whether it is enforceable and if so 
whether it has priority over other demands are questions now to be 
examined. 

[13] With respect to the question of enforceability it is contended 
in the first place that the receivers of the Metropolitan Company are 
estopped from urging that the City estate is indebted to them on ac- 
count of the taxes paid because after the assessment thereof, in May, 
1907, the two corporations settled their mutual accounts and the Met- 
ropolitan Company, by a vote of its directors, acknowledged that it 
had "no indebtedness for which the New York City Company is re- 
sponsible." 

In respect of this contention it is sufficient to say that we are sat- 
isfied that the finding of the spécial master is correct that the settle- 
ment in question had no relation to demands of the nature of thèse 
taxes, and that the vote regarding the existence of indebtedness re- 
ferred to the heavy payments required by the lease for the floating 
debt and improvements, and had no référence to current charges. 

In the second place, while the validity of the lease is not assailed 
and while no facts are presented upon which a court could hold it 
invalid, it is urged in behalf of the contract creditors of the City 
Company that while the lease at its inception may hâve been en- 

î» There Is nothlng In the record to Indicate that the early gênerai order 
requirlng the preisentatlon of claltns had any relation to demands between 
the parties to the receivership cause. Indeed the order of February 11, 
1911, referrlng the subject matter of the présent claim to the spécial master 
was in effeet an order allowing the présentation of the claim at that time. 
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forceable, y.et that the Metropolitan Company and îts stockholders 
soon obtained control over the City Company and used its earnings 
and assets to continue the payment of MetropoHtan dividend rental 
and bond interest notwithstanding that the railway System was op- 
erated at a constantly increasing loss, that déficits were created, and 
that charges of the nature of thèse taxes were left'unpaid and un- 
provided for. And it is contended that, in such circumstances, any 
claim of the receivers of the Metropolitan Company under, the lease 
for such charges ought equitably to be subordinated to the payment 
of the claims of material, labor and supply creditors of the City 
Company. The contentions made in behalf of the tort creditors are 
broàder than those of the côntract creditors, but we perceive no rea- 
sons ûrged in their behalf upon which the court could déclare the 
lease non-enforceable nor the claims based thereon illegitimate, and 
must regard such contentions as being in effect that equity requires 
that the Metropolitan receivers should not be permitted to recover 
any demanda based upon the lease until the claims of the tort cred- 
itors are satisfied. 

The contentions, then, in behalf of the City tort and côntract cred- 
itors are for priority in payment over the Metropolitan claims in the 
distribution of the assets of the City Company. Were this question 
presented upon this appeal, we should be required to enter into an 
extended examination of the facts discussed upon the briefs. But 
we do not see that the question is presented. On the contrary, as 
shown in the statement of facts, the spécial master expressly found 
that ail questions of priority of payments out of the estate of the 
City Company were outside this proceeding and the court confirmed 
his report. It is not for us to enter into the considération of ques- 
tions not before the court below, especially in view of the fact that 
the réservation in the report fully protects the creditors of the City 
Company in raising the question of priority in other proceedings. 

The decree appealed from is affirmed. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 

(Circuit Court of Appeals, Second Circuit, July 18, 1912.) 

No. 239. 

Street Raileoads (§ 55*) — Rights dp Puechaseb at Foreclosure Sale— 
Apportionment of Charges Between Pueoiiaseb and Receivers. 

Various flxed cbarges due from the morlgagor of a street rallroad Sys- 
tem at stated periods, such as taxes, rents, and interest on bonds payable 
by the tenus of leases, which became payable after the property, which 
had been operated by receivers, had been sold In foreclosure proceedings 
and turned over to the purchaser, heli not apportionable as to time be- 
tween purchaser and receivers, so as to require payment by the receivers 
of the part accruing béfore the property was turned over; the purchaser 
taklng subjeet to such as were liens, and certain others being, under 
the terms of the decree, payable from the proceeds of the sale. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 13ir 
Dec. Dig. § 55.*] 

•For other cases see same topic & § ntjmebe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by tlie Pennsylvania Steel Company and another 
against the New York City Raihvay Company and others. From an 
order of the District Court (195 Fed. 614), the receivers of the Met- 
ropoHtan Street Raihvay Company and the New York Railways 
Company appeal. Modified and affirmed. 

See, also, 198 Fed. 783. 

Richard R. Rogers (Albert J. Kenyon, of counsel), for appellant 
New York Rys. Co. 

Masten & Nichols (Arthur H. Masten, Ellis W. Leavenworth, and 
Frederick W. Kobbe, of counsel), for appellant receivers. 

Benj. S. Catchings, for tort creditors. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. December 29, 1911, the properties of the 
Metropolitan Street Railway Company were sold in foreclosure pro- 
ceedings in the Circuit Court under the company's gênerai and col- 
latéral trust mortgage and its refunding mortgage, and the New York 
Railways Company is the assignée of the purchaser. December 31, 
1911, possession was delivered to it. The Railways Company has 
thus obtained title to the properties formerly owned by the Metro- 
politan Street Railway Company and is the assignée of the leases of 
the properties leased to it. There were various sums payable by the 
Metropolitan Street Railway Company at fixed periods in connection 
with thèse properties, such as rent and taxes and interest on bonds, 
arising out of obligations prior to the mortgages foreclosed. The 
présent dispute is between the receivers of the Metropolitan Street 
Railway Company and the New York Railways Company in respect 
to the amount of thèse liabilities to be paid by the parties respectively. 
Generally speaking, the receivers contend that the Railways Com- 
pany must pay them in full; whereas the Railways Company con- 
tends that they should be apportioned, the receivers paying so much 
of them as accrued up to January 1, 1912, when the Railways Com- 
pany entered into possession. 

Such periodical payments are due by the party liable in full at the 
date fixed and not before. They are, in the absence of agreement, 
not apportionable in respect to time at common law. 22 Cyc. 1468; 
Marshall v. Mosely, 21 N. Y. 280; Dexter v. Phillips, 121 Mass. 
178, 23 Am. Rep. 261. Section 2720 of the New York Code of Civil 
Procédure makes them apportionable in favor of parties interested 
in receiving a share of them; but even then they are collectible in 
full of the party liable to pay only by the party entitled at common 
law, who is then accountable to the parties entitled to a pro rata 
share under the statute. So far as thèse periodical liabilities are, or 
become, a lien upon the premises, the purchaser at foreclosure sale 
takes subject to them, but without personal liability. So far as they 
are covenants of the Metropolitan Company as lessee, the purchaser 
is personally bound because of privity of estate with the Metropolitan 
198 F.— 19 
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Company. The record does not show which liabilities dépend upon 
covenants of the Metropolitan Company as lessee, but that can be 
made clear in future proceedings. 
The items in question are as foUows: 

(1) Interest on bonds of the Lexington Avenue & Pavonia Ferry 
Railroad Company. 

(2) Interest on bonds of the Columbus & Ninth Avenue Railroad 
Company. 

(3) Interest on bond of Oren Root, Jr., secured by mortgage con- 
stituting a first lien on property situated on Thirty-Third and Thirty- 
Fourth streets, between Park and Lexington avenues, and on Mad- 
ison avenue between Eighty-Fifth and Eighty-Sixth streets. 

(4) Interest on bonds of the South Ferry Railroad Company. 

(5) Interest on receivers' certificates issued to replace certificates 
originally issued in the surn of $3,500,000. 

(6) Interest on receivers' certificates issued to raise funds to pay 
taxes. 

(7) Sums stipulated to be paid the city for the privilège of the use 
of certain streets by the Broadway Surface Railway Company. 

(8) Sums stipulated to be paid the city for the use of certain streets 
by the Houston, West Street & Pavonia Ferry Railroad Company. 

(9) State tax of 1 per cent, on gross earnings of the Metropolitan 
Street Railway Company under section 18.S of the Tax Law (Consol. 
Laws 1909, c. 60) for year ending June 30, 1912, payable August 1, 
1912. 

(10) Percentage of gross earnings payable to the city under terms 
of varions franchise agreements of the Metropolitan Street Railway 
Company and its subsidiary companies for the year ending September 
30, 1912, payable November 1, 1912. Sections 95 and 112 of the 
Railroad L,aw. 

(11) State tax on real and personal property, under chapter 862, 
Laws of 1911, for the year beginning October 1, 1911. 

(12) Fédéral excise taxes under chapter 6, Laws of 1909, payable 
June 30, 1912, for the year ending June 1, 1912. 

Items (1), (2), (3), and (4) constituted liens superior to the liens 
of the mortgages which were foreclosed, and the court below was 
clearly right in holding that the purchaser took the premises subject 
to thèse liens, and that the receivers were not liable for interest ac- 
cruing before January 1, 1912. (5) by the express terms of the de- 
cree is to be paid out of the proceeds pf sale. Article II and article 
VII read as follows : 

"Art. II. * * ♦ Ordered, adjudged, and decreed that the principal and 
interest of said receivers' certificates and of ail others hereafter Issued in 
place and in lieu thereof, except to the extent that such certificates may be 
paid by the receivers under the order of the court, be in the first instance 
paid out of the proceeds of sale hereby directed to be made, but with the 
rights and privilèges of claiming exonération, contribution, or repayment or 
other équitable relief more speclhcally conferred by the seventh article here- 
of." 

"VII. ïhat the fund arlsing trom the sale of the properties above directed 
to be sold be applied as follows, namely: * * * (2) To the payment of 
the principal aud Interest of the receivers' certificates hereinbefore spécifie- 
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ally described in the second article hereof, except as in said article pro- 
vided. » * *" 

We think the court below was right in holding that the receivers 
were not liable to pay so much of the interest as accrued prior to 
January I, 1912. 

(6) is expressly made by the decree a Hen upon the premises sold, 
article VIII providing as follows : 

"VIII. That the property hereby directed to he sold shall be sold subject to 
ail taxes and assessments and to the lien of any receivers' certificates that 
may hâve been or may be issued for the purpose of extiuguishing the lien of 
any such taxes and assessments, and to liens prlor to the aforesaid inortgage 
to the complainant, existing in favor of any person or persons, corporation or 
corporations not a party to this cause, exeept such liens as are herein spe- 
ciflcally directed to be paid out of the proeeeds of sale, or which are reserved 
for future adjudication under subdivision 3 of article VII hereof." 

We think the court below was right in holding that the receivers 
are not bound to pay interest accruing before January 1, 1912. 

(7) and (8) relate to sums payable to the city by lines leased to 
the Metropolitan Street Railway Company for the privilège of using 
streets. The court below treated thèse as rents and apportioned 
them. But we think that thèse payments, even if rents, are not ap- 
portionable. They are, in our opinion, taxes, or stipulated payments 
in the nature of taxes, and should not hâve been apportioned ; and 
there being nothing to show that they are entitled to a lien, the Rail- 
ways Company takes the premises free of them. At ail eyents, no 
question of apportionment arises. 

(9) Article VIII, supra, contemplâtes taxes which are at the time 
of sale, or which afterwards become, a lien. There is no assump- 
tion by the purchaser of taxes owed by the Metropolitan Street 
Railway Company which are not a lien. It takes the premises "sub- 
ject to ail taxes and assessments" ; i. e., which are liens. Thèse 
taxes are made a lien by section 197 of the Tax Law, and although 
we hâve held under the similar fédéral law (chapter 6, Laws 1909), that 
they are not payable by receivers, the Court of Appeals of the state 
of New York lias held that a similar tax under section 182 of the 
New York Tax Law is payable by the receivers and remains a lien 
upon the premises after sale in foreclosure. New York Terminal 
Co. V. Gaus, 204 N. Y. 512, 98 N. E. 11. We feel obliged to follow 
this décision, and to hold that the purchaser took the premises sub- 
ject to the tax. The receivers are not liable for the amount accruing 
before January 1, 1912. 

(10) There is nothing to show whether there is a lien for this 
percentage of gross earnings upon the premises. If not, the Rail- 
ways Company takes free of them. If there is, it takes subject to 
a lien for the whole amount. There is no apportionment. 

(11) The court below ordered the receivers to pay so much of this 
item as was payable under leases. Chapter 868 of the Laws of 1911 
does not confer a lien, and therefore the Railways Company takes 
the premises free of the tax. There is no apportionment. 

The decree is affirmed, except as to items (7), (8), (10), and (11), 
in respect to which apportionment is denied. 
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PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. 00. et al. 
(Circuit Court of Appeals, Second Circuit. July 18, lt)12.) 

No. 238. ; 

Steeet Railroads (§ 55*) — Foebolosure Sale — Liability os Pukciiasbr 
USDER Dkcbee — Tort Claims Againsi Recpivers. 

Tlie measure of tbe rlghts of a purchaser of property sold at foreclo- 
sure sale is tb.e decree under which the sale was nia.de; and where tbe 
decree directing tlie sale of street rallroad property, which had' been op- 
erated by receivers, provided that as a part of tbe considération for the 
property, and lu addition to the priée bid, the purchaser should "assume 
liability for ail claiius in tort, whetber in suit or presented or net, aris- 
ing during the period of opération of said railway System by receivers, 
• * * which shall not hâve beeu paid or discharged by said receivers 
at the tinie of said sale," the purchaser is absolntely bound to the pay- 
ment of such clainis, vvlthout recourse on the receivers. 

[Ed. Note. — For other cases, see Street Kailroads, Cent Dig. § 134; 
Dec. Dig. § 55.*] 

Appeal from the District Court ôf the United States for the South- 
ern District of New York. 

Suit in equity by the Pennsjdvania Steel Company and another 
against the New York City Railway Company and the Metropolitan 
Street Railway Company. From an order denying its application 
for an order on receivers of the Metropolitan Street Railway Com- 
pany, the New York Railways Company appeals. Affirmed. 

For opinion below.see 194 Fed. 546. See, also, 198 Fed. 783. 

Richard R. Rogers (Albert J. Kenyon, of counsel), for appellant. 

Masten & Nichols (Arthur H. Masten, Ellis W. Leavenworth, and 
Frederick W. Kobbe, of counsel), for Joline and another, receivers. 

Dexter, Osborn & Fleming (Mathew C. Fleming, of counsel), for 
Ladd, receiver. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. December 29, 1911, the property of the 
Metropolitan Street Railway Company was sold in foreclosure pro- 
ceedings in the Circuit Court under the company's gênerai and col- 
latéral trust mortgage and refunding mortgage, and possession de- 
livered on the 31 st. On the latter day there were pending 889 ac- 
tions against the receivers arising out of injuries sustained during 
their opération of the road, and other actions are likely to be brought 
thereafter until the three-year statute of limitations has run, with 
the extensions in favor of persons under disability, such as infancy, 
insanity, or imprisonment for crime. New York Code of Civil Pro- 
cédure, §§ 393 and 396. The New York Railways Company, which 
is the assignée of the purchaser at the sale, filed its pétition praying 
the court to require the receivers to set aside out of the moneys in 
their hands a fund of $500,000 for settling and discharging such 
tort claims. The theory is that thèse Personal injuries are operating 
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expenses incurred by the receivers, which ought in the first instance 
to be paid by them; the purchaser being liable for any déficit. 

There is obvions equity in this proposition, and if any one had 
been présent vvhen the decree was settled to represent the purchaser, 
whoever it might be, the court would no doubt bave given it serions 
considération. But the measure of the purchaser's rights is the 
decree actually entered (Central Trust Ce. v. Wabash Railway Co. 
[C. C] 30.Fed. 332, 336), and vve agrée with the court below that 
it is conclusive against the petitioner. The decree originally entered 
in the Circuit Court provided in article X as follows : 

''That it shall be a condition of sale of the Unes of railway, leasehold es- 
tâtes, and parcels of land separately enunierated and directed to be sold by 
article IV of this decree that the purchaser shall, as a part of the considér- 
ation for such sale and in addition to the priée bid, assume ail pendlng con- 
tracts in respect to the property of the Metropolitan Street Railway Company, 
whether leasehold or otherwise, theretofore made by the receivers of the New 
York City Railway Company or the receivers of the Metroiwlitan Street Rail- 
way Company, and that the said purchaser or purchasers, its, his, or their 
suécessors and assigns shall perform ail such contracts and shall pay, satis- 
fy, and discharge any unpaid indebtedness and obligations or liability, wheth- 
er in eontract or in tort, which shall hâve been duly contracted or incurred by 
the receivers, * * * before the delivery of possession of the property sold, 
and which shall not hâve been paid by the said receivers, or which shall not 
be paid out of the proceeds of sale as hereinbefore provided, and shall in- 
demnlfy and save harmless said receivers and each of them from any liability 
resulting therefrom." 

Upon appeal to this court the foregoing article became article IX, 
and was amended to read as follows : 

"That it shall be a condition of sale of the lines of railway, leasehold es- 
tâtes, and parcels of land separately enumerated and directed to be sold 
by article IV of this decree that the purchaser shall, as a part of the con- 
sidération for such sale and in addition to the price bid, assume ail pending 
uncompleted and not fully executed contracts in respect to the property of 
the Metropolitan Street Railway Company, whether leasehold or otherwise, 
theretofore made by the receivers of the New York City Railway Company 
or the receivers of the Metropolitan Street Railway Company for the opéra- 
tion, maintenance, and betterment of the railway System operated by the 
said receivers as a going concern, and shall also assume liability for ail 
claims in tort, whether in suit or presented or not, arisiug during the period 
of opération of said railway System by receivers appointed by this court, 
which shall not hâve been paid or discharged by said receivers at the time 
of said sale. * * * No purchaser shall be held personalJy liable under 
this article of the decree for any unpaid Indebtedness of the receivers, or for 
any work done or materials furnished under any unlinished eontract, except 
such as shall hâve been done or furnished after the delivery of iJossession of 
the property sold to such purchaser and with his consent. * * * " 

It will be noted that a very clear distinction was made by the 
amendment of the decree in this court between eontract and tort 
claims. In the case of contracts it would be easy to ascertain the 
amount due by the receivers on the day of sale for v/ork done or 
labor and materials supplied during the receivership. Therefore 
the purchaser's liability was to be only for what should be done or 
furnished with its consent thereafter. On the other hand, the lia- 
bility for torts not yet determined, and the amount, if any, of such lia- 
hility, could not be so ascertained. Therefore the purchaser was put 
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under the absolute obligation to pay such claims. THe purpo?c of 
the court was evidently to prevent the delay in winding up the ce- 
ceivership that would otherwise occur. 
The order is affirmed. 
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CENTRAL TRUST CO. OP NEW YORK v. THIRD AVENUE R. CO. et aL 

(Circuit Court of Appeals, Second Circuit July 18, 1912.) 

Nos. 241, 242. 

IHTEBNAL RBVENtnS (j 9*) — COBPOEATIOW TAXES — BUSINESS CONDUCTjPKD BT 

Rbceivebs. 

The spécial excise tax imposed by Tarlff Act Aug. 5, 1909, c. 6, § 38, 
86 Stat 112 (U. S. Comp. St Supp. 1911, p. 946), "with respect to carry- 
ing on or doing business by" corporations, joint-stock companies, etc., 
Is one upon doing business in a corporate capacity, and receivers of an 
Insolvent corporation, duly appointed by a court of eQuity, whlch corpo- 
ration was not doing business when the act was passed, and has done no 
business since, are not within the act, nor requlred to make retums and 
pay taxes on the Income reallzed by them whlle acting as officers of the 
court and under Its direction. 

{Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. g| 13-28; 
Dec. Dig. i 9.*] 

Appeals from the District Court of the United States for the 
Southern District of New York. 

Suits by the Pennsylvania Steel Company and another against the 
New York City Railway Company and others and by the Central 
Trust Company of New York against the Third Avenue Railroad 
Company and others, From orders (193 Fed. 286) denying its ap- 
plications for orders directing receivers for défendants to make re- 
turns under corporation tax law, the United States appeals. Af- 
firmed. 

See, also, 198 Fed. 783. 

An order entered February 7, 1912, denied the motion, made by 
the United States, for an order directing the receivers of the various 
railway corporations operating in the city of New York to make a 
true and accurate return of net income for the years 1909 and 1910, 
for each of the said corporations, respectively, to the collecter of 
internai revenue, pursuant to the provisions of section 38 of the act 
of Congress of August 5, 1909 (36 Stat. 112). The questions in 
each of thèse actions are identical and, to save unnecessary répéti- 
tion, may be considered in the case of the Metropolitan Street Rail- 
way Company. 

Henry A. Wise, U. S. Atty., and Addison S. Pratt and John N. 
Boyle, Asst. U. S. Attys. 

Évarts, Choate & Sherman and Herbert J. Bickford, for Whit- 
ridge, receiver. 

Masten & Nichols (Arthur H. Masten and EHis W. Leavenworth, 
of counsel), for Joline and Robinson, receivers. 

*For other cases see same tof le & ( NVMUiiit in Dec. & Âm. Digs. 1907 to date, & Rep'r Inâeze« 
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Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The facts are undisputed. The question 
is one of law, and may be epitomized as follows: Are receivers of 
an insolvent corporation, duly appointed by a court of equity, which 
corporation was not engaged in business when the taxing act was 
passed and has donc no business since, required to make returns 
and pay taxes upon the income realized by them while acting as 
offîcers of the court and under its direction? 

Section 38, so far as it is applicable to the présent controversy, 
provides that every corporation organized for profit and having a 
capital stock represented by shares, shall be subject to pay annually 
a spécial excise tax, with respect to the carrying on or doing busi- 
ness by such corporation, équivalent to one per centum upon the 
entire net income, over and above five thousand dollars, received 
by it from ail sources during such year, exclusive of amounts re- 
ceived by it as dividends upon stock of other corporations, joint 
stock companies or associations or insurance companies, subject to 
the tax hereby imposed. 

The act further provides that a true and accurate return under 
oath or affirmation of its président, vice président, or other principal 
officer, and its treasurer or assistant treasurer, shall be made by the 
corporation to the collector for the district in which such corpora- 
tion has its principal place of business, setting forth the amount of 
its paid-up capital stock, the amount of its bonded and other in- 
debtedness, the gross amount of its income received during the year 
from ail sources, the amount received by way of dividends, the total 
amount of ail ordinary and necessary expenses actually paid out of 
earnings in the maintenance and opération of the business and the 
total amount of ail losses actually sustained during the year. The 
act also provides for an accurate return of the interest paid during 
the year on the bonded and other indebtedness of the corporation, 
the amount paid by it for taxes and its net income after making 
the déductions authorized by the act. 

The act in question, levying, as it does, a tax upon the citizen, 
must be strictly construed; it cannot be enlarged by construction 
to cover matters not clearly within its purport. The question is not 
what Congress might hâve done or should hâve donc, but what it 
actually did do. When this is ascertained the duty of the court is 
accomplished. We are of the opinion that the act is inapplicable 
to receivers for the following reasons : 

First. — The taxation of business done and income received by 
receivers is not contemplated by the act, receivers are not men- 
tioned. This omission cannot be attributed to inadvertence. The 
lawmakers unquestionably understood the situation; they knew that 
corporations frequently become bankrupt and are placed in the 
hands of receivers and yet no provision in the act relates to this 
contingency. It is not improbable that the intention was to avoid 
the décision of the Suprême Court in the PoUock CasC' by confining 
the tax strictly to the doing of business in a corporate capacity. 
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Whateyer the reason may hâve beeh, the fact remains that the doing 
of business by receivers in their représentative capacity, as oiïîcers 
of the court, is net taxed by the act and no provision is made therein 
for the ascertainment and collection of such a tax. 

_ Second. — There can be no doubt that the spécial excise tax pro- 
vided for by the act is imposed as a tax upon doing business in ai 
corporate capacity. In other vi'ords, if an enterprise bë carried on 
through the jnstrumentality of a corporation, it must pay for the 
privilège. We so understand the décision of the Suprême Court 
upholding the act in question in Flint v. Stone Tracy Co., 220 U. 
S: 107, 31 Sup. Ct. 342, 55 L,. Ed. 389, Ann. Cas. 1912B, 1312. 
The court says: 

"Tbe tax is imposed not upon tlie franchises of the corporation irrespective 
of their use in business, nor upon the property of the corporation, but upon 
thé doing of corporate or Insurance business and with respect to the carrj'iug 
on thereof. • * * wiien imposed in this nianner it is a tax upon the doing 
of business with the advantages which inhere in the peculiarities of corpo- 
rate or joint-stock organizations of the character descrlbed. * * * It may 
be deseribed generally as a tax upon doing of business in a corporate capacity. 
* * * The tax is not payable unless there be a earrylng on or doing of 
business in the designated capacity, and this is made the occasion for the 
tax, measured by the standard prescribed. As was said in the Thomas Case, 
192 U. S. 363 [24 Sup. Ct. 305, 48 L. Ed. 481] supra, the requirement to pay 
such taxes involves the exercise of privilèges, and the élément of absolute 
and unavoidable demand is lacking. If business is not donc in the manner 
deseribed in the statute, no tax is payable." 

If the business be carried on by an individual or a partnership, 
no tax is imposed. It is only when the parties interested seek the 
advantages and protection which a corporation, or a joint stock asso- 
ciation, affords that the tax is payable. This proposition was de- 
cided in Zonne v. Minneapolis Syndicate, 220 U. S. 187, 31 Sup. 
Ct. 361, 55 h. Ed. 428. The court says: 

"The corporation had practieally gone out of business in connection with 
the property and had disqualified itself by the terms of the reorganization 
from any activity in respect to it. We are of opinion that the corporation 
vs^as not doing business in such wise as to make it subject to the tax imposed 
by the act of 1909." 

Third. — The act, in ail its provisions, clearly contemplâtes that 
the tax is to be paid by a corporation which is actually engaged in 
business as an actively operating concern. It nowhere intimâtes 
that the tax can be collected unless the corporation is carrying on 
the business. 

The net income upon which the tax is levied is to be aScertained 
by deducting from the gross income of the corporation expenses, 
losses and interest on the corporation's bonded or other indebted- 
ness and amounts actually paid by it for taxes and received by it 
as dividends upon stock of other corporations which are subject to 
taxation under the law. The return required by the act is to be 
verified by the président, vice président, or other principal officer, 
and the treasurer or assistant treasurer of the corporation, and 
must contain a statement of the corporation's iînancial condition in 
ail particulars required by law. If the return is found to be incor- 
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rect, the act provides for further information by an examination of 
any officer or employé. The corporation is to be notified of the 
amount for Tvhich it is liable and if it fails to make a return or 
makes a false or fraudulent return, it shall be liable to a penalty. 
It cannot be held that an act which nowhere mentions receiyers and 
which in every paragraph deals with corporations and joint-stock 
companies actually engaged in business, can, by construction, be 
made to cover the business, temporarily undertaken, of conserving 
the property of such a corporation for the benefit of its creditors 
and the public. 

Fourth. — It is manifest that the functions of the Metropolitan 
Street Railway Company, as a corporation, were superseded when 
ail its property was placed in the hands of receivers by a court of 
equity, in order that it might be saved for the benefit of ail its cred- 
itors. It could no longer act in its corporate capacity, it could no 
longer operate the railroad; it lost, for the time at least, ail do- 
minion over its property. Its officers could not make the return 
required by the act for the obvions reason that the corporation had 
carried on no business during the years 1909 and 1910 and, there- 
fore, had received no income from any source. The receivers could 
not make the return for the reason that they were neither the cor- 
poration nor the représentatives thereof. During their administra- 
tion the Metropolitan Company has not been carrying on corporate 
business and has received no income in that capacity. They were 
in possession as officers of the court and were subject to its orders- 
Whatever corporate functions the company possessed were in abey- 
ance during the period that the court held the property for the 
benefit of ail the creditors. 

Assuming that a net income could arise in such circumstances, 
and assuming further that Congress could constitutionally levy "a 
spécial excise tax with respect to carrying on the business of such 
corporation," we are clearly of the opinion that it has failed to do 
so under the présent act. 

Fifth. — We hâve been présent ed by the United States attorney 
with an elaborate and learned brief showing great research and 
citing many cases involving the construction of state statutes, most 
of them arising in the state courts of New York, Pennsylvania, 
New Jersey and Massachusetts. We agrée, however, with the court 
below in thinking that: 

"WUen it Is conceded, as It must be under Flint v. Stone Tracy Co., 220 U. 
S. 107,1 that this tax Is not imposed upon the property nor upon the fran- 
chises under which the railroad is operated in the différent streets and ave- 
nues, most of the cases clted by th« government became inapplicable." 

We are, of course, bound by the law as enunciated by the Su- 
prême Court and we think that the décisions of that tribunal and 
of the other fédéral courts cited by counsel sustain tlie conclusions 
reached. 

The orders appealed from are affirmed. 

»31 Sup. et. 342, 6B L. Ed. Ï89, Ann. Cas. 1912B, 1312. 
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PENNSÏLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 

(Circuit Court of Appeals, Second Circuit. July 18, 1012.) 

No. 235. 

1. Corporations (§ 568*) — Receivkks — Settlement of Suits — Appobtion- 

MENT or PbOOEEDS. 

A final judgment at law was recovered by tlie receiver of a street rail- 
road against a corporation, a certain part of which was collected on an 
appeal bond. Ancillary proceedings were then instituted against stock- 
, holders of the défendant, which was Insolvent. The receiver also 
brought a suit in equlty on différent claims against the same corporation 
and others ou différent claims. Pendlng such suit and the ancillary pro- 
ceedings a settlement was made, by whlch the receiver was paid a lump 
sum in fuli satisfaction of both causes of action, without any agreement 
as to its apportionnient between theni. Held that, in the absence of 
persuasive proof of equities requiring a différent application, and in vievv 
of the uncertainty of collection in either case, the sum should be appor- 
tioned ratably betweeu theni, taking the amount due on the judgment, 
after creditlng the sum collected, with interest to the date of settlement, 
and the amount of the claim involved in the equity suit, with interest to 
the same date. 

[Ed. Note.—Por other cases, see Corporations, Cent. Dig. §§ 2288, 2289 ; 
Dec. Dig. § 508.*] 

2. Interest (§ 19*)— Allowancb on Unliquidated Demands — Discrétion op 

Court of Equity. 

In equity, the allowance of interest on unliquidated demands, especlally 
in a case of wrongf ul diversion of f unds, Is a matter of discrétion. 

[Ed. Note. — For other cases, see Interest, Cent. Dig. §§ 35-40; Dec. 
Dig. § 19.*] 

3. Corporations (§ 3C8*) — ^Dease — Contracts for Improvements by Lessee 

— ErFECT OF Insolvbnoy. 

By contracts between lessor and lessee street railroad companies and 
a secuiities eompany, the latter agreed, for a considération recelved 
from the lessor, to furnish a sum of money to the lessee, to be by it ex- 
pended in nialving permanent improvements on the leased property. 
Wiien a part only had been furnlshed, both lessor and lessee became in- 
solvent, and their property was placed In the hands of receiVers. The 
legsee's receiver bfought an action against the securlties Company to re- 
cover the remainder due under the contract, and was paid a sum in 
settlement. Hckl that, after deducting the cost of such of the contem- 
plated improvements as had been made by the lessee and its receiver, 
the remainder of the fimd shoùld be paid qver tô the lessor's receivèrs, 
and, the property ha ving been soid in foreelosure proceedings and there 
being no mortgage liens thereon, that it should be applied by them to 
the payment of gênerai credltors. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2288, 2289 ; 
Dec. Dig. § 568.*] 

Appeal from the District Court of the United States for the 
Southern District of New York. 

Suit in equity by the Pennsylvania Steel Company and another 
against the New York City Riailway Company, thé Metropolitan 
Street Railway Company, and others. From an order (196 Fed. 
661) apportioning a fund in the hands of the receiver of the New 
York City Railway Company, appeals were taken by Adrian H. 

*For other cases see same topic & § numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Jollne and Douglas Robinson, receivers of the Metropolitan Com- 
pany, John D. Crimmins and others, as a committee of contract 
creditors, Charles Benner and others, as a committee of tort cred- 
itors, the Pennsylvania Steel Company and another, the Farmers' 
Loan & Trust Company, and the Guaranty Trust Company of 
New York. Modified and affirmed. 
See, also, 198 Fed. 783. 

Dexter, Osborn & Fleming (Théodore W. Morris, Jr., of coun- 
sel), for Ladd, receiver. 

Geller, Rolston & Horan (Bronson Winthrop and Charles T. 
Payne, of counsel), for Farmers' Loan & Trust Co. 

Benj. S. Catchings, for tort creditors. 

Davies, Auerbach, Cornell & Barry (Brainerd Toiles and Julien 
T. Davies, of counsel), for Metropolitan St. Ry. Co. 

Richard R. Rogers, for New York Rys. Co. 

Byrne & Cutcheon (James Byrne and C. M. Travis, of counsel), 
for Pennsylvania Steel Co. 

G. N. Hamlin, Morgan J. O'Brien, and Charles E. Rushmore, for 
contract creditors. 

Masten & Nichols (Arthur H. Masten and William M. Chad- 
bourne, of counsel), for Joline and others, receivers. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. [1] The question in this proceeding is 
how certain moneys and notes in the hands of the receivers of the 
New York City Railway Company, paid to them in settlement of 
a judgment in an action at law recovered against the Metropoli- 
tan Securities Company and of a suit in equity by the receivers 
of the City Company against the Securities Company and individ- 
ual défendants, who were directors of both the City Company and 
the Securities Company, are to be apportioned between the two 
accounts. The judgment in the action at law was for the unpaid 
balance of a sum of $8,000,000 owed by the Securities Company to 
the City Company under a contract dated May 22, 1907. The ac- 
tion in equity was to recover the amount of an alleged wrongful 
diversion of the capital of the City Company to the treasury of 
the Securities Company. The settlement of both claims being for 
a lump sum in cash and notes, $5,500,000 cash and four collatéral 
improvement 5 per cent, notes of the Metropolitan Street Railway 
Company for $1,000,000 each, it remained to détermine in what 
proportion that fund should be applied to the claims respectively. 
The spécial master and the court below determined that the cash 
and notes should be apportioned ratably between the judgment in 
the action at law (after deducting the amount of security on ap- 
peal) and the claim in the equity action. We approve of this con- 
clusion as being as fair a method as any that has been suggested 
or that has occurred to us. 

[2] It is objected that no interest should hâve been allowed up- 
on the claira in the equity suit, because it was unliquidated. Wc 
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follow in this circuit the rulings of tlie Court of Appeals of New 
York, allowing no interest on unliquidated claims. Stephens v. 
Phœnix Bridge Co., 139 Fed. 248, 71 C. C. A. 374. In equity, how- 
ever, interest, especially in a case of wrongful diversion like this, 
is a matter of discrétion (Lilienthal v. Cartwright, 173 Fed. 580, 
97 C. C. A. 530), and we are unwilling to interfère with that dis- 
crétion as exercised by the court below. 

[3] The liability of the Securities Company to the City Com- 
pany we hâve heretofore held to hâve been absolute, saying: 

"It was clearly the intent of the parties to the May, 1907, agreements to 
provide a fuud for paying the debts of the Metropolitan Railway Company 
and for necessary future construction, aggregating about $8,000,000, whlch 
sum the Securities Company undertook to furnish to the City Company ab- 
s61utely and without condition." Metropolitan Securities Go. v. Ladd, 173 
Fed. 269, 272, 97 C. C. A. 435, 438. 

It makes no différence how the Securities Company used the 
eight collatéral notes of the Metropolitan Company for $1,000,000, 
or how it raised the money to pay the City Company, or that the 
notes subsequently became or now are worthless. It remains true 
that they, with the accompanying collatéral^ were the considéra- 
tion of the Securities Company's liability to pay $8,000,000 to 
the City Company. The City Company was, under article XV of 
the lease, bound to apply the funds so collected br to be collected 
of the Securities Company to permanent betterments upon the 
Metropolitan Company's property. Article XV, as well as the ré- 
citals in the résolution adopted by the boards of the Metropolitan 
Company and of the City Company May 22, 1907, and the pro- 
visions of the agreenient between those companies of the same 
date, show that thèse moneys were to be so applied. The Metro- 
politan Company was to give its notes with collatéral to the Se- 
curities Company in considération of $8,000,000 to be paid by that 
company to the City Company as and when called for, and tô be 
applied by the City Company in payment for permanent better- 
ments of the Metropolitan Company's property. We think a court 
of equity, if applied to, would hâve prevented the City Company 
from using the moneys for any other purpose whatever. It fol- 
lôws that so much of the money and notes receiyed by the re- 
cçivers of thë City Company in settlement as is apportionable to 
the judgment în the action at law (after deducting the expenses 
of realizing the same) must be apphed for the benefit of the Met- 
ropolitan Company. The court below, however, rightly held that 
the receivers of the City Company were first entitled to deduct 
whatever they or the City Company had paid eut on account of 
this fund of $8,000,000 for permanent betterments of the Metro- 
politan Company's property, and for any balance not paid out of 
tljë cash ■they were entitled to hold their share of the notes, so 
far as neëded to reimburse them, the notes and any balance of 
cash not needed for that purpose to be turned ovef to the receiv- 
ers of the Metropolitan Company. On the other hand, the share 
of the notés apportioned to the equity suit may be proved by the 
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receivers of the City Company against the estate of the Metropoli- 
tan Company. 

The contract requiring the application of this fund to the im- 
provement of the Metropolitan Company's property was made for 
the protection of that Company as lessor, as well as for the pro- 
tection of the City Company as lessee. Inasmuch as neither of 
thèse companies has now any interest whatever in the p'remises, 
it would be ont of the question to apply the balance of the fund, 
if any, to the improvement of the property for the benefit of the 
purchaser at the foreclosure sale. And it would be equally out 
of the question to permit the City Company to keep such balance, 
if any, as part of its estate. 

So much of the fund as may come into the hands of the receiv- 
ers of the Metropolitan Company must be applied either to the 
payment of the bondholders under that company's mortgages or 
to the payment of its creditors generally. We hâve heretofore 
held that the mortgages do not cover such property as this (Far- 
mers' Loan & Trust Co. v. Waterbury [C. C. A-l 193 Fed. 44), 
and as no lien lias been imposed upon the premises in connection 
with thèse moneys, it is fair that they should be treated as assets 
for the benefit of gênerai creditors. 

The disposition of the case that we think right may be more 
clearly stated by considération of the three questions which the 
court below submitted to the spécial master and the answers which 
the court below finally approved. They are as follows : 

"Question 1. In what proportion should the net proceeds of the settlement 
of the action at law brought by the receiver of New York City Eailvvay Oopi- 
pany against Metropolitan Securities Company, and the suit in equity brought 
by the receiver of New York City Raiiway Company against Metropolitan 
Securities Company and its directors, be appoTftioned between the said action 
at law and the said suit In equity? 

"Answer. (a) The cash and the property (upon belng reduced to cash) orig- 
inally received by William W. Ladd, as receiver ot New York City Raiiway 
Company, as security upon writ of error in the so-called action at law here- 
inbefore described, should, with ail accretions by way of interest actually 
received thereon, be applied, as of September 1, 1909, pro tanto to the satis- 
faction and payment of the judgment obtalued in said action at law. 

"(b) From the cash received upon the settlement (¥0,500,000), with ail 
accretions by way of interest actually received thereon, there wlU be de- 
ducted the amount of ail disburseinents, counsel fées, and other expenses 
made or incurred by the receivers in connection with the prosecution and 
settlement of the claims involved in the action at law and in the suit in 
equity. 

"(c) The net proceeds of such cash remaining shall be apportioned between 
the action at law and the suit in equity, in accordance with the following 
formulse. Let A represent the amouiit due as of Jiily 8, 1910, in the action 
at law, as indicated in tinding XXXI. I^et B represent the amount, as of 
,Iuly 8, 1910, claimed in the suit in equity, viz., .'t;4,027,578.60. Let G repre- 
sent the cash paid on settlement, $5,500,000 pius the accretions of interest 
thereon actually received and minus the payment made in compliauce with 
paragraph (b) supra. The formula; wlU then be: 
A+B : A : : C : Distributlve Share of the Action at Law. 
A+B : B : : C : Distributlve Share of the Suit in Equity. 

"(d) The four 5 per cent collatéral improvement notes of the Metropolitan 
Street Raiiway Company, described In the flnding of fact XXXV, shall be 
apportioned in a like ratio." 
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This answer is approved. 

"Question 2. To what part, if any, of tlie proceeds of said action at law 
are the Metropolitan Street Kailway Company or its reeeivers entitled? 

"Answer. The reeeivers of ttie Metropolitan Company are entitled to re- 
ceive the distributive sliare of said action at law, ascertained as aforesaid, 
and said William W. Ladd, as receiver of the City Company, holds said share 
for the benefit of the reeeivers of the Metropolitan Company, subject, how- 
ever, to the following déductions: 

"(1) The receiver of the City Company is entitled to reimbursement from 
said share for the différence between the sum of $3,036,000 received by said 
City Company from said Seeurlties Company as aforesaid before Septeniber 
24, 1907, and the sum of the expenditures of )f2,834,483.81, $336,000, and 
$100,000, respectively niade by said City Company as found in the flndings 
of fact in this proceedlng aggregatlng $3,270,483.81 ; said difCerence amount- 
Ing to $234,483.81. 

"(2) The receiver of the City Company is also entitled to reimbursement 
from said share for the expenditures made upon the Twenty-Third Street 
loop and the First Avenue Une of said Metropolitan System, described in the 
foregoing tiudings of fact, and for ail such other expenditures made and 
obligations incurred by the City Company prior to the appointment of re- 
eeivers on Septeniber 24, 1907, for the purposés described in article XV of 
the lease made by the Metropolitan Company to the City Company, dated 
February 14, 1902, as shall hereafter be found due upon an accounting to be 
had upon further order of the court, and 

"(3) For ail such further expenditures and obligations which may be simi- 
larly found to hâve been made or Incurred for purposés described in said 
article XV of said lease. as were made or incurred directly or indirectly 
through rédemption of reeeivers' certlflcates, by the reeeivers of the City 
Company from or aeainst the estate of (and may be held to be chargeable 
against the estate of) that company, prior to the tlme as of which the said 
lease is to be deemed to hâve been no longer in effect so far as concerns 
properties demised by it taken into possession by the court through Its re- 
eeivers on September 24, 1907. 

"(4) In the event of the Court of Appeals sustaining the holding of this 
court that the lease aforesaid beeame inoperative in October 1, 1907, then 
there shall be deducted from such share the amount of ail money and the 
value of ail property helonging to the City Company which came into the 
possession of the reeeivers of the Metropolitan Company or for which the 
estate of the Metropolitan Company may be held aceountable to the estate 
of the City Company." 

This answer is approved, except that subdivisions (3) and (4) 
are to be reserved for disposition in future proceedings. 

"Question 3. Is the receiver of New York City Rallway Company entitled 
to use, and, if so, to what exteut, four certain 5 per cent, improvement notes 
of Metropolitan Street Kallvvay Company, of the face value of one million 
dollars ($1,000,001») each, and novv in his possession, as a set-off or counter- 
claim in respect to the claim of the Metropolitan Street Rallway Company, or 
its reeeivers, to such part of said proceeds? 

"Answer. If the receiver of the City Company shall ultimately secure and 
retain from the distributive share of the action at law the various items 
enumerated as déductions in the answer to question 2, he shall not be entitled 
to use the proportion assigned to the suit in equity of the four 5 per cent, 
collatéral improvement notes of the Metropolitan Company, described in the 
aforesaid flndings of fact, as a set-off or counterclaim to the claim of the 
Metropolitan Company or Its reeeivers for the distributive share apportioned 
to the action at law. If, however, the receiver of the City Company shall 
not ultimately sécure and retain such déductions, the said distributive share 
of said notes apportioned to the suit in equity may be by him used as such 
set-otï or counterclaim. Said notes were not surrendere<l to the receiver of 
the City Company for cancellation ouly." 
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This answer is approved; the déductions mentioned being those 
contained in subdivisions (1) and (2) of that question. 

The decree appealed from is modified, by reserving for disposi- 
tion in future proceedings the matters hereinbefore so indicated, 
and, as so modified, is afiSrmed. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 

(nine cases). 

(Circuit Court of Appeals, Second Circuit. July 18, 1912.) 

Nos. 233-242. 

Appeals from the Circuit Court of the United States for the 
Southern District of New York. 

Suits in equity by the Pennsylvania Steel Company and another 
against the New York City Railway Company, the Metropolitan 
Street Railway Company, and others, and by the Central Trust 
Company of New York against the Third Avenue Railroad Com- 
pany and others. Various appeals from decrees and orders of the 
circuit court involve the foUowing questions: (1) Termination of 
lease; (2) validity of lease; (3) apportionment proceedings; (4) 
Hemphill committee claim; (5) Central Crosstown Company 
claim; (6) New York City Railway advance for tort damages; 
(7) prorating fixed charges ; (8) Metropolitan stockholders' divi- 
dend claim; (9) corporation income tax. In the matter of costs. 

See, also, 198 Fed. 721, 772, 774, 778. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We are informed that the receivers of the New- 
York City Railway Company and of the ]\Ietropolitan Street Rail- 
way Company hâve united in paying for the printing and certifica- 
tion of the records in thèse cases, each party paying one-half. In 
view of this fact, we are of the opinion that no costs should be award- 
ed in this court. If, however, any of the successful parties désire 
to submit spécial reasons why costs should be awarded to them, 
they may présent their views in a brief printed mémorandum with- 
in 10 days after the date of filing our opinions. 
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UNION PAC. R. CO. V. WHITNET. 

(Circuit Court of Appeals, Eightli Circuit. August 17, 1912.) 

No. 3,590. 

1. ArrEAi, AND Eebor (§ 184*) — Avoidance — Mode or Thial — Waivee. 

Wliere plaintiff, in an nction at law, replied tliat a release set up by 
défendant as a défense was invalid because of plaintlfC's incapacity to 
exécute it at tlie tlnie It was exeeuted, and the reply was net assailed 
in any nianner, or objection made in tbe circuit court to the mode of 
trial, défendant waived the rigbt to elaim that, as the release was at 
most only voidable, it was binding on plaiutiff until he was relieved 
therefrom by a court of equity. 

[Kd. Note. — For otber cases, see Appeal and Error, Cent. Dig. §§ 1149, 
11.50, 1179-11S.3; Dec. Dig. § 184.*] 

2. Appeal and Ereor (§ 183*) — Heview — Questions Not Raised at Teial. 

Wbere the trial court liad .jurlsdiction of the subject-matter of the 
action, an objection to the form of the action or theory of the oïiuse, 
not urged at the trial, would not be reviewed on appeal. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 1161- 
1165; Dec. Dig. § 183.*] 

3. RELEASE {§ 24*) INVALIDITY — VACATION LaW OR EQUITT. 

Where, In reply to a défense setting up a release in bar, plaintifC al- 
légea that at the time the release was exeeuted he was mentally in- 
capable of making it, such objection raised the IssUè of its légal exist- 
etice, and was therefore available in the action at law without flrst 
proceeding to bave the release set aside in equity. 

[Ed. Note. — Fpr other cases, see Release, Cent. Dig. §§ 41-46 ; Dec. 
Dig. § 24.*] 

4. Release (§ 59*) — Vacation — Mental Incapacity — Instructions. 

Where plaintiff pleaded mental incapacity in avoidance of a release 
pleaded in bar ; an instruction that the release was of the highest sig- 
nificance, and if it was entered into with an understanding of the rights 
of the parties either party was at liberty to deny its force and effect, 
or to say he did not understand it, but, "when it appears that either 
party was in a situation as to his physical condition, or as to his state 
of mind, which makes it probable that he acted without an understand- 
ing of the act with which he is charged, the instrument itself may be 
disregarded," was proper. 

[Ed. Note. — For other cases, see Release, Cent. Dig. § 115; Dec. Dig. 
§ 69.*] 

5. Damages (§ 173*) — Damage — Materiality — Post Office Régulations. 

In an action for permanent injuries to a postal clerk, he testifled that 
he received -îiSOO a year: from the government and. In addition, about 
$75 a month as a nmsician and carpenter, when not on duty ; that he 
made a trip every three days, and was offi duty for tbree days — his 
time being so ,arranged as to enable him to play in an orchestra in the 
evening, whether he was on duty or not. Held, that a section of the 
post otiice régulations, providing that the compensation of postal clerks 
Is for daily service, whether on or ofl" duty, that their entlre time is 
subject to the control of the Post Office Department, and that lay-oiï 
periods were granted for rest and study, and should not be utilized for 
engaging in other business, and évidence that the usual requirements 
would prevent any railway mail clerk from engaging in other occupa- 
tions, was properly excluded as immaterial. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 490-492, 501 ; 
Dec. Dig. § 173.*] 

•For other cases see same copie & § numbee In Dec. & Am. DIgs. 1907 to date, & Rep'r Indues 
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6. Cakbiebs (§ 321*) — Injuey to Passengers — Postal Clerks — Cake Re- 

QUIEED. 

Plaiiitiff, a postal clerk, was Injured while on hiis riin hy tlie falling 
of a lieani or support for cots. placed in the car by défendant railroad 
Company for the use of tlie clerks, the fall of which was alleged to hâve 
been caused by defendant's fuilure to furnisli and niaintaln suitable 
supports for the eots. Thé car ou which plaintiff was employed ran 
through froin Council Bluffs to Ogden ; plaintiff's run beginning at 
Cheyenne, where the car arrived about 1 o'elock a. m., having started 
from Council Blutfs about 7 o'cloek the previous niorning. Held, that 
it was defendant's continuons duty to furnish and keep the car in a 
reasonably safe condition for the use of the postal clerks while they 
were employed therein, without référence to whether it was rendered 
defectlve by postal clerks employed on the run before the car arrived 
at the place where plaintiff was to take up bis work therein, or by 
employés of défendant, or others not in defendant's employ; and hence 
an instruction, that If the car was rendered unsafe by the négligence of 
some one olher than a railroad employé, "after the car started on its 
run," défendant would not be liable, did not impose on défendant as 
great a duty as it was bound to bear, and was therefore not error. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1247, 1326- 
1336, 1343 ; Dec. Dig. § 321.* 

Liabilities to employés of others earrled under contract with carrier, 
see note to Clough v. Grand Trunk Western Ry. Co., 85 C. 0. A. 5.] 

7. Rei.ease (§ !ï8*) — Ratification — Répudiation — Time. 

Plaintiff was iniured by defendant's alleged négligence May 3, 1007, 
and on the next day, while suffiering from his injuries and under the 
influence of drugs, was indueed to settle with défendant for $66 and 
executed a release. On T\ovember 4, 1909, before commencing suit, plain- 
tiff offered to return the money, with interest, which offer was refused, 
and the tender kept good by depositing the amount with the elerk for 
defendant's use. Held, that plaintiff's delay in rescinding the release 
was not so great as to bar his right as a matter of law ; but the ques- 
tion whether the offer to return was seasonably made was for the jury. 

[Ed. Note. — For other cases, see Release, Cent. Dig. §§ 109-114; Dec. 
Dig. § 58.*] 

Smith, Circuit Judge, dissentlng in part. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Wyoming. 

Action by George W. Whitney against the Union Pacific Rail- 
road Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

John W. Lacey (Herbert V. Lacey, on the brief), for plaintifif in 
error. 

H. V. S. Groesbeck (Cassius M. Eby, on the brief), for défendant 
in erior. 

Before ADAMS and SMITH, Circuit Judges, and REED, Dis- 
trict Judge. 

REED, District Judge. George W. Whitney, the défendant in 
error, who will be called the plaintifï, recovered judgment in the Cir- 
cuit Court against the Union Pacific Railroad Company, which will 
be called the défendant, for personal injuries to himself, alleged to 

•For other cases see same topic & § numeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
198 F.— SO 
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h ave been caused by the négligence of the Railroad Company, to 
reverse whiçh the défendant prosecutes this writ of error. 

Tlie plaintifï was employed as a United States postal or mail 
clerk in a mail car in use upon defendant's road in Wyoming for 
carrying the United States mails, and was, on May 3, 1907, injured 
by the falling of a beam or support for beds or cots placed in the 
car by the défendant for the use of the postal clerks employed 
therein, which beam struck the plaintifï on the back o£ the head 
while he was engaged in the performance of his duties in the car, 
causing the injuries of which he complains. The négligence of the 
défendant, which is alleged to hâve caused the injury to the plaintiff, 
is in failing to exercise reasonable care to furnish suitable supports 
and appliances for maintaining the beds or cots in their position in 
the car when not in use by the postal clerks, and a reasonably safe 
place in which the plaintiff might work in the performance of the 
duties required of him as such postal clerk. 

The défendant by answer admits that the plaintifï was employed 
as a postal clerk in a mail car upon one of its trains, and that he was 
injured by the falling of a beam or support for beds or cots placed 
by it in said car for the use of the plaintiff and his associate clerks 
as alleged, but dénies ail négligence upon its part in the construction 
of the car, the placing of the cots or beds therein, and the appli- 
ances for maintaining them in proper position, and avers that the 
falling of the bed or cot, and the injury to the plaintiff by reason 
thereof, was because of his own neglect and that of his associate 
clerks, and that it had no control over the taking down and replacing 
of the cots by them. 

As a further and fourth défense, it alleged that on May 4, 1907, 
the day after the alleged injury to the plaintiff, it paid to him, and 
the plaintiff accepted from it, $66 in full satisfaction and discharge 
of the causes of action alleged in plaintiff's pétition; and as a fïfth 
défense it alleged that on said May 4th, in considération of said sum 
of $66, the plaintiff executed and delivered to the défendant a re- 
lease in writing, releasing it from ail claims or causes of action 
whatsoever ' growing out of, or that might thereafter arise because 
of, the accident and injury to the plaintiff alleged in the pétition.- 
To this answer the plaintiff replied, denying the alleged négligence 
upon his part and reaffirming the allégations of his pétition. 

As to the alleged payment of $66 in satisfaction and release of the 
injuries complained of by him, he says : 

"That he admits, upon information and belief only, that the release set 
forth in said answer was slgned by him at the time stated therein ; . but he 
avers, in connection with the allégations of said défense, that at the time 
stated he was, as set forth in his pétition, unconscious and 111 and in a state 
of torpor, suft'ering great pain and misery, and was not in his right mind, 
and that his mental faculties were so impaired by reason of the injuries he 
luid received and thé administration of drùgs and medicines to him that he 
was not rational, and did not and could not rationally form any intention 
with relation to the acts charged in said défenses, and that said release was 
not and is not, therefore, his act or deed, and was and la null and vold by 
reason of the fraud Inheriug lu the exécution of the release under the facts 
hereln stated." 
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He further says that on November 4, 1909, he tendered back to 
the défendant the said sum of $66, vvith interest, which was refused 
by the défendant, and he now and hère tenders back to the défend- 
ant the said sum of $66, with interest, and deposits said sum with 
the clerk of the court for the use of défendant. 

What the arrangement was between the government and the de- 
fendant for equipping and furnishing the mail car for the carriage 
of the mails and the postal clerks while performing their duties 
therein does not appear. The case was tried, however, upon the 
theory that it was the duty of the défendant to equip and furnish 
a car with suitable supports and appliances for maintaining the cots 
in their proper position therein; also that plaintiff was a passenger 
upon the train at the time of his injury, and entitled to the rights 
of a passenger against the défendant as a common carrier of pas- 
sengers. Whether or not the plaintiff, at the time he was injured, 
stood in the relation of a passenger to the défendant, and was enti- 
tled to the rights of a passenger as against it, we need not déter- 
mine. See Chicago & N. W. Ry. Co. v. O'Brien, 132 Fed. 593, 67 
C. C. A. 421, and note. 

In argument counsel for défendant hâve grouped the assignments 
of error into four classes, viz., (1) those in which it is claimed that 
the court adopted an incorrect rule as to the measure of damages ; 
(2) those in which it adopted an incorrect rule as to the liability of 
the défendant ; (3) those in which the court permitted the plaintiff 
to call in question, in an action at law, the release which he had 
given to the défendant for the injuries of which he complains; (4) 
that in which tlje court refused to hold that the rétention by the 
plaintiff of the fruits of the settlement constituted an irrévocable rati- 
fication of the settlement and release. 

[1] The principal contention of the défendant is that it was error 
to permit the plaintiff to avoid in this action the release pleaded by 
it, because of his alleged mental incapacity to make the same; that 
the release was not void, but at most only voidable, and until set 
aside was valid and binding upon the plaintiff, and only a court 
of equity could relieve him from its effect. The reply, setting 
forth the facts upon which the plaintiff relied to avoid the release, 
was not assailed by the défendant in any nianner, nor was objec- 
tion made in the Circuit Court to the mode of trial. The défend- 
ant must therefore be held to hâve waived this question of procé- 
dure. Union Pacific Ry. Co. v. Harris, 63 Fed. 800, 12 C. C. A. 598. 

[2] In that case a like question was urged for the reversai of 
the judgment, of which this court said : 

"The défendant did not deniur to the plalntilï's repllcation upon the ground 
that a court of law could not try the issues it presented. Thèse issues were 
tried to the jury without objection ; and it is now too late to object for the 
first time in the appellate court to that mode of trial. The objection that 
an action should hâve been brought at law, instead of in equity, or vice 
versa, is waived by a failure to interpose it at the proper time in the court 
of original jurisdictlon. * * * If a party, when sued at law, coneeives 
that the action, or any material issue In It, is of équitable cognizanee, he 
must interpose the objection at the threshold of the case, and will not be 
heard to make it for the first time in the appellate court. The gênerai prin- 
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ciple Is now well established that an appellate court will not entertain an 
objection to the form of the action, wûen the objection was not interposed 
In apt time in the trial court. It will be presumed that the parties assented 
to the theory that the remedy adopted was the proper one ; and they will be 
held to that theory on appeal. Moreover, it Is a gênerai rule that questions 
not presented to the trial court will be deemed waived." 

This rule, however, must be taken with the qualification that the 
court lias jurisdiction of the subject-matter of the controversy. 
Reynes v. Dumont, 130 U. S. 354-395, 9 Sup. Ct. 486, 32 L. Ed. 
934; Kilbourn v. Sunderland, 130 U. S. 505-514, 9 Sup. Ct. 594, 
32 L. Ed. 1005; Insley v. United States, 150 U. S. 512-515, 14 
Sup. Ct. 158, 37 L. Ed. 1163. The Harris Case was affirmed by the 
Suprême Court in Union Pacific Ry. Co. v. Harris, 158 U. S. 326, 
15 Sup. Ct. 843, 39 L. Ed. 1003, without noticing the question of 
the mode of trial, though it appeared upon the face of the record. 

It is true that at the close of the évidence the défendant moved 
for a directed verdict in its favor, but stated no ground upon which 
it based such motion, and the attention of the court was not called 
to this question. To sustain its contention now urged would be 
to reverse the judgment upon a question not presented to nor de- 
cided by the Circuit Court, which this court has more than once 
held that it will not do. Lesser Cotton Co. v. St. Louis, I. M. & 
S. Ry. Co., 114 Eed. 133-140, 52 C. C. A. 95; Hatcher v. North- 
western National Insurance Co., 184 Fed. 23-25, 106 C. C. A. 225. 

[3] But if the objection had been timely raised in the Circuit 
Court we are of opinion that it would hâve been unavailing; for, 
if plaintifï was mentally incapable of making the release at the time 
it was signed, this, like fraud inhering in the exécution of the in- 
strument, goes to the question of its légal existence ; and this may 
be shown in actions at law upon the instrument, as well as in eq- 
uity. Hartshorn v. Day, 19 How. 211-223, 15 L. Ed. 605; George 
v. Tate, 102 U. S. 564-570, 26 L. Ed. 232; Pacific Mutual Life Ins. 
Co. V. Webb, 157 Fed. 155, 84 C. C. A. 603, 13 Ann. Cas. 752. 

The distinction between the nonexistence of a deed or other in- 
strument in writing, which the alleged maker never executed, nor 
intended to exécute, because of his mental incapacity to do so, or 
which he was induced by fraud or trickery to exécute, not intend- 
ing to do so, and those where he knowingly signed the instru- 
ment, but was induced to do so by the fraud or misrepresentation 
of material facts by the party procuring the same, is clear and well 
recognized. In the former case the nonexecution of the instrument 
may be shown in an action thereon at law, as well as in equity; 
in the latter the instrument can only be avoided or set aside by a 
direct suit in equity. But see Wagner v. National Life Ins. Co., 
90 Fed. 395, 33 C. C. A. 121, where it is held, in a carefully con- 
sidered opinion by the Court of Appeals for the Sixth circuit, that 
the instrument in either case may be avoided in an action thereon 
at law. That opinion, however, so far as it holds that the instru- 
ment may be avoided at law for the misrepresentation of material 
facts inducing its exécution, was disapproved by this court in Pa- 
cific Mutual Life Ins. Co. v. Webb, above. The objection of the 
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défendant to the judgment upon the ground of the mode of trial 
must therefore be denied. 

[4] The testimony of the plaintiff in regard to his mental condi- 
tion at the time the release was signed was, under the pleadings, 
properly admitted in rebuttal, and was such as to require its sub- 
mission to the jury. Upon that the court charged the jury as fol- 
lows : 

"The défendant pleads and offers in évidence a settlemeiit by the exécu- 
tion of a receipt and release for ail liability ; the considération beiug $66. 
A release of the eharacter of the one offered In évidence is generally of the 
Mghest slgniflcance ; for the rule is that when it appears that the situation 
and circumstances of the parties were such, when the release was executed, 
that it was entered into vvith an understanding of the rights of the parties 
respectively, and tliat the intent (was) to include ail matters of différence 
between them, and there seenîs to be no reason to believe that any mistake 
was niade in respect to it, then neitiier party is at liberty to deny the force 
and effect of what is therein conta ined. He is not at liberty to say that he 
did not understand it. On tJie other hand, wlien it appears that cither party 
was in a situation as to fiis physical condition, or as to Ms state of mind, 
whioh malces it prohaile that he acted witUout an understanding of the act 
tvith whioh he is charged, the instrument itself may he disregarded. In this 
instance the testimony tends to show that tlie plaintiff was injured on May 
Sd ; and on May 4th, while he was in bed, apparently ill, lie was approached 
by the agent of the défendant company, and after some conversation signed 
the receipt and release which bas been admitted in évidence. It becomes a 
question, therefore, for you to détermine from the évidence whether he was 
in a condition to know what he v:as doing. If he did, he is hound by it, and 
your verdict must be for the défendant. If he did not, and you say from the 
évidence that his facvltics wcre in such a state that he could not comprehend 
what he was doing, and the force and effect of the paper which he signed, 
you may say he is not to bc charged with it. TJpon this question the testi- 
mony is conflicting, and you must détermine it from a considération of ail 
of the évidence given in relation thereto." 

The défendant complains particularly of that portion of the 
charge which reads in this way: 

"On the other hand, when it appears that either party was in a situation 
as to his health, physical condition, or as to his state of mind wbich makes 
it probable that he acted without délibération, and without an understanding 
of the act with wbich he was charged, the instrument itself may be disre- 
garded." 

But this is copied almost Verbatim from the charge in the Har- 
ris Case ; and to hold that the court erred in giving it, in connec- 
tion with other parts of the charge, would be to hold that the Su- 
prême Court erred in approving the charge in the Harris Case. 
The charge of the court as a whole fairly submitted to the jury the 
question of the quantum of proof necessary to show the plaintiff's 
mental incapacity that would relieve him from the release pleaded 
by the défendant. 

[5] There was testimony tending to show that plaintiff's injury 
was permanent; and upon the trial he testifîed in his own behalf, 
without objection, that he was receiving a salary of $800 a year 
from the government as a postal clerk, and, in addition, about $7.S 
a month from other sources as a musician, and as a carpenter, 
when not upon duty; that he made a trip every three days, and 
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was off duty for three days; that he started upon his run about 
1 o'clock in the morning, and was thus enabled to play in an or- 
chestra in the evening before starting, as well as when off duty ; 
that postal clerks receive an increase in salary July Ist of the year; 
that he was in line of promotion, and if he had not been laid off' 
he would at the time of the trial, hâve been in a class whose sal- 
ary was $1,300, a year. The défendant offered in évidence section 
1472 of the Régulations of the Post Office Department, relating to 
railway mail clerks, as foUows: 
Section 1472: 

"The compensation pald to railway postal clerks is for daily service, whetb- 
er they are on duty or not. and therefore their entire tinie Is sub]ect to the 
control of the Post Office Department. Lay-ofC perlods are granted for rest 
and study, and must not be utilized by clerks for the purpose of engaglng 
In other iDusiness." 

And it ofïered to prove by the chief clerk of the railway mail 
service in the division in which plaintiff was employed : 

"That, In addition to about one hour and a half a day for study, the 
usual requirement of rest would prevent any railway mail clerk from engag- 
lng in other occupations, and would especially prevent playing in an orchestra 
until 12 o'clock at night, or anything of that kind." 

Upon objection by the plaintifï, this rule and testimony were ex- 
cluded by the court. The défendant saved an exception, and re- 
quested an instruction that the rule was admissible as bearing upon 
plaintiff's earnings as affecting the measure of his recovery, which 
was denied. We are of opinion that this rule and the testimony 
oflfered were wholly immaterial upon this question. The salary 
and other earnings the plaintiff was receiving at the time of his in- 
jury were admissible as bearing upon his earning capacity or abil- 
ity to earn money; and the fact, if it was a fact, that under the 
terms of his employment with the government he was forbidden 
to engage in any other employment would not lessen his capacity 
or ability to earn money. The government might hâve insisted 
upon his observance of the rule of the department while he was 
in its service, but that was a matter between him and the govern- 
ment; and the existence of the rule, or its requirements, would 
not lessen his earning capacity or ability in other lines of employ- 
ment, should he for any reason leave the government service and 
engage therein. The évidence that the plaintiff was in the line of 
promotion was not objected to by the défendant, and is not com- 
plained of. Had it been objected to, it might, perhaps, hâve been 
excluded as being too remote or spéculative. Richmond & Dan- 
ville R. Co. V. Elliott, 149 U. S. 266-269, 13 Sup. Ct. 837, Z7 L. 
Ed. 728; Brown v. C, R. I. & P. Ry. Co., 64 lowa, 652, 21 N. W. 
193; Chase v. B., C. R. & N. R. Co., 76 lowa, 675, 39 N. W. 196. 
The jury was not instructed that it might consider that plaintiff 
was in line of promotion, or the probable increase of his salary if 
he remained in the employ of the government, as affecting the 
measure of his recovery. It was not error, therefore, to exclude 
the rule and the proffered testimony, or to refuse the requested in- 
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struction. After excluding the rule, there was nothing upon which 
to base the requested instruction. 

[6] The défendant requested the court to charge the jury that: 
"In tbis case it is incumbent on tbe plaintiff to show by a prépondérance 
ot tbe évidence that the construction of tbe support for the bunks was neg- 
ligently faulty In some respect; and if you flnd from tbe évidence that tbe 
support and appliance as furnished by the défendant were in ail respects 
sufficient, and it is further left to conjecture as to who it was tliat left the 
support out of its proper place or removed the cotter pin, and that the ac- 
cident occurred by reason of such leaving the bar out of its place or such 
removal of the cotter pin, then your verdict will be for the défendant." 

Which request the court denied. As bearing upon this question, 
the court charged the jury that the burden was upon the plaintiff 
to prove by a prépondérance of the évidence the négligence of the 
défendant as charged in the pétition, and that the plaintifï was in- 
jured solely because thereof; also as follows: 

"If, upon the other hand, you flnd from the évidence that the appliances. 
namely, the bar and its fastenings, were entirely sufïîcient for tire purposes 
for which they were calculated to be used, and properly secured, and that 
the bar in this case did not fall because of any négligence ou the part of any 
of the railway employés, * * * the défendant would not be liable. 

"If you should find from the évidence that the appliance or bar was sufli- 
cient, and the manner in which it was secured to the car was sufficient, aud 
that it was kept in that condition when in charge of the employés of the 
railway company, but that it was rendered unsafe by the négligence or 
carelessness of some one other than a railroad employé, after the car started 
on its run, it could not then be held liable. In other words, it is liable for 
its own négligence and the négligence of its employés only, but not for the 
négligence of other persons, for Injury caused by an appliance that the 
défendant and its employés had left in a safe condition, but was rendered 
unsafë by the négligence of a postal clerk, or other person not in the employ 
of the railroad company, who had access to the car durinp the time it icas 
On the road." 

To that portion of the charge in italics, the défendant excepted, 
and contends that it makes the défendant liable for defects in or 
the unsafe condition of the appliances arising without its fault, aft- 
er it had put them in a proper condition, while the car was at Coun- 
cil Blufïs before it started on the run, and also those arising after 
it had started, or while it was on the road. It appears from the 
testimony that the mail car started from Council Blufïs about 2 
o'clock in the afternoon, and was to run through to Ogden ; that 
mail clerks, other than plaintifï and his fellow clerks, entered the 
car at Council Blufïs about 7 o'clock in the morning before the car 
started, and commenced working therein ; that the plaintifif's run 
began at Cheyenne, where he and his associâtes entered the car 
about 1 o'clock in the morning, and thé accident to him occurred 
about 6 o'clock on that morning somewhere near Rawlins, Wyo. ; 
and it is contended in behalf of the défendant, if we correctly un- 
derstand its counsel, that if the appliances for the support of the 
bunks were rendered unsafe by postal clerks, or some one other than 
an employé of the défendant, while the car was in the yards at 
Council Blufïs, and before it started upon its run, this would re- 
lievQ the défendant from liability; but under the instructions the 
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défendant would be relieved from liability only in the event that 
the defect in or unsafe condition of the appliances were caused by 
a postal clerk, or some one other than an employé of the défendant, 
after it had put them in a safe condition, and the car had started 
on its run. The thought of the court obviously was that it was 
the duty of the défendant to exercise reasonable care to see that 
the appliances were in proper condition when the car was placed 
at the disposai of the mail clerks, and that any defect in, or un- 
safe condition thereof, arising before that time would render the 
Company liable for an injury resulting to a clerk because thereof; 
but that if the appliances became defective or unsafe by the act 
of a postal clerk, or some one not an employé of the défendant, 
after the car had started from Council Bluffs, or was on the road, 
that would relieve the company from liability for such defect; and 
this is the thought of the instruction. 

The instruction as given is fully as favorable to the défendant as 
it had a right to demand. If it was the duty of the défendant ta 
furnish and keep the car in a reasonably safe condition for the use 
of the postal clerks while they were employed therein, this was a con- 
tinuing duty ; and the plaintiff should not be held responsible for what 
the postal clerks, or employés of the défendant, or those not its em- 
ployés, did while the car was in the yards at Council Bluflfs, or while 
on the run from Council Bluffs to Cheyenne, where the plaintifï and 
his associâtes entered the car for their run. At most, he would only 
be responsible for his own acts, or those of his associate clerks em- 
ployed with him, or others having access to the car, after he entered 
the same at Cheyenne. The instruction as given relieves the défend- 
ant from liability for the acts of postal clerks and others not employés 
of défendant, who entered the car while it was in the yards at Coun- 
cil Bluffs, or was on the run from Council Bluffs to Cheyenne, thus 
making the plaintiff responsible for the acts of postal clerks, or others 
not employés of the défendant, after the car left Council Bluffs, and 
before the plaintiff entered it at Cheyenne, as well as afterwards. 
This, we think, was as favorable to the défendant as it could rightly 
demand, and it has no valid ground of complaint to the charge as 
given, or to the refusai of the instruction requested by it. 

[7] The défendant also requested the court to charge that: 

"In this case the uncontradieted évidence shows that the plaintiff had 
knowledge of the sèttlement made between hlm and the défendant as early 
as May, 1908. He did not offer to set aslde or resclnd the release made by 
hlm upôn thè sèttlement untll November 4, 1909. This was too late. He 
could not thus retain the fruits of the sèttlement and at the expiration of 
the tlme stated attempt to set It aslde. The sèttlement is therefore blnd- 
Ing upon him, and you will flnd for the défendant." 

The question of the ratification of the sèttlement and release by rea- 
son of the delay qi the plaintiff in offering to return to the défendant 
the $66 received as the considération therefor, admitting, without de- 
ciding, that under section 4401, Compiled Statutes of Wyoming 1910, 
it was properly pleaded, is one of fact. Pence v. Langdon, 99 U. S. 
578, 25 L. Ed. 420. 
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The release was procurée! by a claim agent of the défendant the day 
following the injury, when the plaintiff was in bed suffering from the 
injury and stupefied by drugs administered to him to reheve his pain, 
and when the full effect of the injury was not, and obviously could 
not then hâve been, known to either the plaintiff or the claim agent. 
On November 4, 1909, before the commencement of the suit, the 
plaintiff offered to return to the défendant the $66, with interest there- 
on from the time he received it, which offer was refused, and the ten- 
der has been kept good by depositing the amount with the clerk of 
the court for the use of the défendant. The défendant has not 
changed its position nor condition in any respect whatever because of 
the plaintiff's failure to sooner return to it the month's salary, and 
it is apparent that it would hâve refused the offer, had it been made 
in May, 1908, or even earlier ; for it obviously intended to retain the 
release thus procured by its energetic claim agent to defeat the re- 
covery of anything more for the injuries sustained by plaintiff. 
Whether or not the offer to return the $66 was seasonably made was 
a question for the jury. The court did not err, therefore, in refusing 
the request. 

The questions of defendant's négligence, and the contributory nég- 
ligence of the plaintiff, are settled by the verdict of the jury. 

Some other questions are urged by the défendant against the judg- 
ment, which we hâve carefully considered, and it must suffice to say 
that they afford no ground for its reversai. 

The judgment is affirmed. 

SMITH, Circuit Judge (dissenting). I concur in ail of the fore- 
going opinion, except as to the exclusion of section 1472 of the Postal 
Laws and Régulations. 

The claimant was not a regular postal clerk. He testified : 

"I began work for the governinent before I took the examination, some 
time in September or Octol)er, and I took the examination the 8th of No- 
vember. Q. Of what year? A. 1906. Q. Yes. A. And I was ruimiiig to 
Green River on what is known as the 'hilper' run. Q. And what name ap- 
plies to that position besides heiper? A. Substitute mail clerk. Q. Is the 
name 'probationer' also used? A. Yes, sir." 

The accident happened on May 3, 1907. The régulation 1472 for- 
bade clerks engaging in any other business. It had no application to 
substitutes or other than full clerks. Claude Glenn testified : 

"Q. If he had not been laid off, state whether or not he would hâve re- 
ceived promotions in the regular line? A. I think he would," 

Mr. William E. Hindrichs testified : 

"Q. State whether or not he was in the regular line of promotion under 
the rules of the Post Office Department? A. He was; yes, sir." 

After the injury the claimant returned to work, and drew from 
November 20, 1908, until the Ist of July, 1910, at the rate of $1,000 
a year, and drew at the rate of $1,100 until he quit the service. Dur- 
ing this time he had ceased to be a substitute, and held rank as a full 
raiiway mail clerk. In Richmond & Danville Railroad Company v. 
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Elliott, 149 U. s. 266, 13 Sup. Ct. 837, 37 L. Ed. 728, ît appeared 
that Elliott was working in the capacity of a coupler and switchman, 
and had been so working for betvveen four and five years. He was 
getting $1.50 per day. He was asked: 

"What were your prospects of advancement, 1£ any, In your employaient 
on the railroad, and of obtainlng hlgher wages?" 

He stated that he thôught that by staying with the company he 
would be promoted; that there was a "system by which you go in 
there as coupler or train hand, or in the yard, and if a man falls 
out you stand a chance of taking his place" ; that the average yard 
conductor obtained a salary of from $60 to $75 a month. The court 
said : ■ 

"It dld not appear that there was any mile on the part of the Central 
Company for an Increase of salary after a certain length of time, or that 
promotion should follow whenever a vacancy occurred In a higher grade 
of service. The most that was clalmed was that when a vacancy took place 
a subordinate who had been faithful in his employment, and had served a 
long whlle, had a chance of recelving preferment. But that Is altogether too 
problematical and uncertain to be presented to a Jury In connection with 
))roof of the wages paid to those in such superior employment. Promotion 
was purely a matter of spéculation, depending not simply upon the occur- 
rence of a vacancy, but upon the judgment, or even whim, of those in con- 
trol." 

In Brown, Administratrix, v. C, R. I. & P., 64 lowa, 652, 21 N. 
W. 193, cited by the majority, it was held that where a fireman was 
killed it was not admissible to show that firemen, when they had suf- 
ficient expérience, and had acquired the requisite skill, were sometimes 
employed as engineers. In Chase v. B., C. R. & N., 76 lowa, 675, 39 
N. W. 196, cited in the majority opinion, the plaintifï was a switch- 
man. He was allowed to show that there was a Une of promotion in 
the business in which he was engaged when injured; that the grade 
next to the one held by plaintiff was switch thrower, without increase 
of pay ; that the next grade was that of yardmaster, with a salary of 
$100 per month; and that the next was that of trainmaster, with a 
further increase of salary. The court said : 

"It would be contrary to well-established and approved rules of law to 
permit the injured person to show In aggravation of damages that promo- 
tions are made, and wages increased, in the business in which he was en- 
gaged when injured, without at least showing that he was in the direct Une 
of promotion." 

The railway mail service is under the classified civil service, and 
promotions and advancements in such a service are sufficiently certain 
to warrant the introduction of such évidence. None of the cases cited 
in the majority opinion seem persuasive to me that when a person is 
admitted to the civil service in the railway mail branch it is not ad- 
missible, in a suit by him for permanent physical disabilities, to show 
the well-known advancing rate of compensation to such employés ; 
but in this case there was évidence that the claimant was actually 
earning $800 a year from the government as a substitute helper, and 
about $900 a year from other work as a musician and carpenter. 
When he left the service, he was a regular railway mail clerk, had 
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for a long time earned $1,000 a year, and was tVien earning $1,100 a 
year. No authority lias been or can be cited, in my judgment, holding 
that this is remote or spéculative. 

The Company then olïered to show that his damages should not be 
estimated upon an assumption of an earning capacity of $1,100 a year, 
which he was receiving when he quit the government service, or 
$1,300, which he would hâve received if he had remained in the serv- 
ice, and, in addition, the $900 he was earning as a musician and car- 
penter, but that as soon as he received his appointment as a regular 
postal clerk he must give up his outside employment. The court prop- 
erly told the jury that if he was entitled to recover the rule was com- 
pensatory, and they should consider "a permanent impairment of his 
ability to labor, if any, and generally any réduction in his power to 
labor and earn money and pursue the course of life which he might 
othervvise hâve done." This instruction was correct; but in telling 
the jury they might consider the réduction of the plaintiff's power to 
earn money they should not hâve been given évidence that at the time 
of the accident he was a substitute mail clerk, to whom the rule against 
outside labor had no relation whatever, and that he earned $900 a year 
f rom such outside labor, and that when he quit the government service 
he was getting $1,100, and exclude évidence that by his advances he 
was forbidden to earn any part of the $900 from outside labor, clearly 
leaving the impression he could then hâve earned $2,000 a year but 
for his injuries, and would hâve been earning $2,200 at the time of 
the trial, when he could hâve earned but $1,100 at the one time and 
$1,300 at the other. It seems to me perfectly clear that it was ad- 
missible to show the rule forbidding outside employment as affecting 
the réduction of his power to earn money from the accident. I there- 
fore feel compelled to dissent upon that portion of the opinion 
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(Circuit Court of Appeals, Eighth Circuit. August 19, 1912.) 

Nos. 3,(507, 3,608. 

(Syllahus hy the Court.) 

1. Banks and Banking (§ 251*) — National Banks — Officebs — Teem. 

Sia).1ect to the free exercise by its Ijoard of directors of its power to 
remove hiiii at Its pleasure at aiiy time, a national bault inay, by its ar- 
ticles of incorporation and by-laws. fix the terra of office of its prési- 
dent, or of any other ministei'ial oflicer, and the term so flxed beconies 
his légal term of oflice, although during that term he is subjoct to recall 
by the bonrd under section 5136, U. S. Ilevised Statutes fU. S. Comp. St. 
1901, p. 3455). 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
940-943; Dec. Dig. § 251.*] 

2. Principal and Si;keiy (§ 71*) — National Banks — Officers — Teem — Lia- 

BiLiTiES ON Bonds. 

When a term lias heen so fixed, sureties on the bond to answor for 
the breaches of duty of a président during his légal term are not liable 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1807 to date, & Rep'r Indexe* 
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for liis breaches uiider a subséquent appoiiitmeut after tlie expiration of 
hls term current when their bond was given. 

[IDd. Note. — For otlier cases, see Principal and Surety, Cent. Dig. §§ 
117-119 ; Dec. Dig. § 71.*] 

3. Banks and BA^fKINa (§ 251*) — National Banks — ^Officees — Eestricting 

Choice to Membebs of Boabd. 

Tlie board of directors of a national banlî may by a by-law restrict 
their clioice of a président to its own members, even if others are eliglble 
under the national banking law. 

[Ed. Note. — For otber cases, see Banks and Banking, Cent. Dig. §§ 
940-943; Dec. Dig. § 251.*] 

4. Banks and Banking (§ 251*) — National Banks — Officehs — Removal. 

À national bank provided by its articles of association and by-laws 
tliat Its board of directors should elect one of its members président of 
the association wbo should liold his office, unless soorier removed by a 
two-thirds vote of ail the members of the board, for the term for which 
he was elected a director. 

lleUl. If the restriction of the power of removal to a two-thirds vote 
Was ultra vires and void under section 5136, United States Revised Stat- 
utes (U. S. Gomp. St. 1901, p. 3455), the other terms of the provision 
were valid. 

[Ed. Note.— For other cases, see Bauks and Banking, Cent. Dig. §§ 
940-943 ; Dec. Dig. .§ 251.*] 

5. Statutes (§ 64*) — Effect of Partial Invalidity. 

Where a part of a law is void and a part is valid and the void part 
Is readily separable from the valid part, the latter may be sustained and 
the former disregarded, unless the void part is so connected with the 
gênerai scope of the law as to make it impossible, if it is stricken out, 
to give effect to the apparent intention of the législative body that eu- 
acted it. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 58-60, 195; 
Dec. Dig. § 64.*] 

6. Banks and Banking (§ 262*) — National Banks — Président — Breach of 

DuTY. 

Where a président of a national bank in actual management of its 
daily business made a note for $3,000, without authority, in the name of 
the H. Company by himself, its treasurer, placed it amoug the bills re- 
ceivable of the bank, credited the H. Company with $3,000, and paid 
$2,000 of it to the H. Company and $250 to another party, the proxi- 
mate cause of the conversion of the funds of the bank was his act as 
its président, and not his individual act, or his act as treasurer of the 
H. Company, and that act was a breach of his duty lawfully to admin- 
ister the office of président and faithfuUy to account for the moneys 
and funds of the bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
1001-1006 ; Dec. Dig. § 262.*] 

7. Banks and Banking (§ 262*)— National Banks — Président — Author- 

ity. 

Where the board Of directors of a national bank has by resolution 
expressly authorized, or for a reasonable length of time permitted the 
président of the bank to participate in the actual management of its 
daily business afCairs, his authority to discount commercial paper and to 
do other acts within the scoiie of the authority of its other ministerial 
offlcers is ample. 

[Ed. Note. — For other cases, see Bauks and Banking, Cent. Dig. §§ 
1001-1006 ; Dec. Dig. § 262.*] 

•For otlier cases see same topio & § kumeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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& Principal and Susett (§ 101*) — Banks and Banking — National Banks 
— Officeks — Eeleasb of Sueeties. 

An immaterial altération of thé contract of sureties without their 
knowledge after they hâve signed, an altération which neither changes 
the légal identity of the contract nor the Uabilities of the parties to it. 
does not rel«ese the sureties, 

After a hoiid to indemnify a national bank against the delinquencles 
of its président, ^hich recited in its flrst Une that he was the principal, 
had been signed by the président over the word "principal" and by the first 
surety below that word, and over the word "securities," the principal in- 
serted the name of the surety before the word "principal" in the first 
Une of the bond. While It was in that condition, tvvo other sureties 
siiïned below the signature of the flrst surety and above the word "se- 
curities," and thereafter the name of the flrst surety was erased where 
It had been inserted in the flrst Une of the bond before the word "prin 
clpal." 

Héld, thèse altérations were Immaterial, and did not relsease the sure- 
ties. 

[Éd. Note. — For other cases, see Principal and Surety, Cent. Dlg. §§ 
169-180; Dec. Dig. | 101.*] 

9. Altebatton of Instbuments (I 27*) — Matekiality — Pbestjmption and 

BUEDEN of PkOOF. 

The légal presumption is that an altération apparent on the face of a 
written instrument was made before its exécution, and Is therefore im- 
material, and the bnrden is not on the party who offers the instrument 
In évidence to explain the altération, but it is on him who assails the 
Instrument to prove that the altération was made after its exécution, 
and that it is material. 

[Ed. Note. — For other cases, see Altération of Instruments, Cent. Dig. 
i§ 230-247 ; Dec. Dig. § 27.*] 

10. Banks and Banking (§ 262*) — National Banks — Liabilities on Bonds. 

A bond to a bank was conditioned to take eiTect commencing on the 
date of its approval by proper authority. 

Held, its approval by ail the directors of the bank, though not by a 
majority thereof at a meeting of the board, its receipt, and préservation 
by an oflicer of the bank was sufBcient to put it in opération. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
1001-1006 ; Dec. Dig. § 262.*] 

11. Election or Remédies (§§ 5, 11*) — Finalitt or Election — Mistake as 
TO Remédies. 

Where a wrong lias been inflicted, and the victim is doubtful which 
of two inconsistent remédies is the rlght one, he may pursue both until 
he recovers through one. 

His proseeution of the wrong remedy to a judgment of defeat will 
not, in the absence of facts ereating an équitable estoppel, bar hlm from 
subsequently pursuing the rlght remedy to victory. 

It was no défense to the action on the bond on the theory that the 
principal had made a note of $3,000, without authority from the H. Com- 
pany that the reeelver sued the H. Company on the note on the theory 
that the principal had authority to make it. He could lawfuUy pursue 
each remedy until the loss of the bank was restored. 

[Ed. Note. — For other cases, see Election of Remédies, Cent. Dig. |§ 
6, 11; Dec. Dig. §§ 5, 11.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

Action by George C. Rankin, receiver of the Bâtes National Bank 
of Butler, Mo., against F. J. Tygard and others. From the judg- 
ment, both parties bring error. AfHrmed. 

•For oth«r cases «ee same topic & i kumbei: in Dec. & Am. Sigs. 1907 to date, & Hep'r Indexe* 
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Edmund H. McVey, oî Kansas City (John A. Eaton, of Kansas 
City, on the briefs), for receiver. 

Frank Hagerman, of Kansas City (Thomas J. Smith, of Butler, 
and T. B. Wallace, of Kansas City, on the briefs), for Tygard and 
others. 

Before SANBORN and HOOK, Circuit Judges, and WIL- 
LARD, District Judge. 

SANBORN, Circuit Judge. On July 22, 1905, F. J. Tygard, as 
principal, and John C. Hayes, J. M. Catterlin, and Thomas J. 
Smith, as sureties, gave to the Bâtes National Bank of Butler, Mo., 
a bond în the sum of $10,000 conditioned that Tygard, who was 
the président of that bank, should faithfuUy discharge the duties 
of his office "during the légal term of said office," and that he 
should account for ail funds which should come to his hands as 
such président. Tygard was elected président on January 10, 
1905 j and again on january 15, 1906, in accordance with the pro- 
visions of the articles of association and by-laws of the bank to 
the eflfect that the members of the board of directors should be 
elected annually on the second Tuesday in January in each year, 
that this board should elect one of its members président of the 
bank, who should hold his office, unless he should be disqualified 
or sooner removed by a two-thirds vote of the members of the 
board, for the term for which he was elected a director. The by- 
laws provided that the directors should, as soon as qualified, sé- 
lect from their number a président who should hold his office for 
one year and until his successor was elected and qualified, pro- 
vided that the board, for good cause, might remove him by a two- 
thirds vote of ail the directors. The receiver of the bank, which 
had become insolvent, sued Tygard and the sureties on his bond 
for a breach thereof which occurred in December, 1905, and for 
numerous breaches which occurred subséquent to January 16, 1906, 
and recovered upon the former, but failed to recover upon the lat- 
ter causes of action because the court held that they did not occur 
during the term of Tygard's office which was current when the 
bond was given. The receiver speçified this ruling as error, and 
sued ont his writ to correct it. The sureties insisted that they were 
not liable on the bond for any amount whatever, assigned many 
errors in the trial, and brought their writ for a reversai of the 
judgment against them. 

[1, 2] The contention of the receiver is that there can be no 
légal term of office of the président of a national bank because he 
is subject to removal at any time at the pleasure of the board of 
directors. They base this position upon the provisions of section 
5136, U. S. Revised Statutes (U. S. Comp. Stat. 1901, p. 3455), to 
the eiïect that a national banking association has the power : "Fifth. 
To elect or appoint directors, and by its board of directors to ap- 
point a président, vice président, cashier, and other officers, define 
their duties, require bonds of them and fix the penalty thereof, dis- 
miss such officers or any of them at pleasure, and appoint others 
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to fill their places. Sixth. To prescribe, by its board of directors, 
by-laws not inconsistent with law, regulating the manner in which 
its stock shall be transferred, its directors elected or appointed, its 
ofHcers appointed, its property transferred, its gênerai business 
conducted, and the privilèges granted to it bv law exercised and 
enjoyed." Act June 3, 1864, 13 Stat. c. 106, p. 101, § 8; Revised 
St. U. S. § 5136, p. 993 (U. S. Comp. Stat. 1901, pp. 3455, 3456). 
The argument of counsel for the receiver is: The bôard of direc- 
tors of a national bank has the inaliénable power to remove the 
président of the bank without cause at any time. It cannot con 
tract to keep him in office for any time certain. It cannot renounce 
or agrée not to exercise its power of removal at pleasure. There- 
fore it cannot contract that, subject to the free exercise of this 
power of removal at will, it will not continue him in office beyond 
a specified time without another appointment, nor that subject to 
the right to exercise its power of removal at pleasure it will con- 
tinue him until that time. The premises of this argument, how- 
ever, do not compel its conclusion. An élection or appointment 
to an officiai position for a fixed term is, it is true, inconsistent with 
a removal during the term without cause in the absence of a précè- 
dent réservation of the right to make such a removal during the 
term. But an élection or appointment to the office for a specified 
term subject to the précèdent expressed condition that the élec- 
tive or appointive power may remove at will at any time during 
the term is consistent with such a removal without cause and it 
is as much an élection or appointment for a légal term as an élec- 
tion or appointment without such a réservation. It is an élection 
or appointment for a fixed term subject to recall and the légal 
term is the time the person elected or appointed will hold his of- 
fice if the power to recall is not exercised. Fresno Enterprise Co. 
V. Allen, 67 Cal. 505, 509, 8 Pac. 59. 

[3] It is said that the articles of association and the by-laws of 
this bank are inefïectual in this regard because they provide that 
the président shall be a member of the board and shall hold his 
office for a year unless sooner removed by a two-thirds vote of 
the members of the board. Conceding, but not admitting, that the 
act of Congress does not require, it certainly does not prohibit, the 
board from choosing one of its members président of the associa- 
tion, nor from adopting articles and by-laws to that eftect. 

[4] Hence the only provision of thèse articles or by-laws that 
can be in any way inconsistent with any of the terms of the na- 
tional banking law is the implied restriction of the power of the 
board to remove the officer at pleasure, which requires a two-thirds 
instead of a majority vote of its members to accomplish that end. 
But, if this restriction is not valid, it is simply ultra vires, and 
hence void. It is easily separable from the other provisions of the 
articles and by-laws. 

[5] They are, so far as they are not inconsistent with the acts 
of Congress, the law of the bank and under the familiar rule that, 
where a part of a law is void and a part valid and the void part 
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is readily separable from the valid part, the latter may be sustained 
and the former disregarded, unless the void part is so connected 
with the gênerai scope of the law as to make it impossible, if it 
is stricken out, to give efïect to the apparent intention of the lég- 
islative body which enacted it, the restriction of the power of re- 
moval to a two-thirds vote of the members, if void, does not 
destroy or weaken the effect of the remaining provisions of the 
article and by-laws and they must stand. The contention of coun- 
sel for the receiver therefore cannot prevail, and under the act of 
Congress and the articles of association and by-laws of the bank 
the légal term of its président current on July 22, 1905, when the 
bond was given, was from January 10, 1905, when he was elected, 
until January 15, 1906, when he was again elected, and the sureties 
upon the bond were not liable for his breaches subséquent to that 
date. 

The décision and opinion of this court in Westervelt v. Mohren- 
stecher, 76 Fed. 118, 121, 22 C. C. A. 93, 96, 34 L. R. A. 477, cited 
in opposition to this view, has been carefully considered, but they 
are not in conflict with it. The sureties upon the bond of a cash- 
ier of a national bank, who had bound themselves to answer for 
his breaches of duty "for and during ail the time he shall hold the 
office of cashier of the said bank," were held liable for his defaults 
in that case as long as he remained cashier, although he was re- 
elected thrice during that time. But the sureties in this case did 
not agrée to answer for the defaults of Tygard as long as he 
should hold the office of président. They expressly restricted their 
liability to his breaches of duty as président during the "légal term 
of said office." Their bond was a simple contract between them 
and the bank, and the question hère is, What was the sensé and 
meaning of the words "the légal term of said office" upon which 
the minds of thèse parties met when they made this agreement? 
And when the facts are considered that the bank had the power 
to prescribe the time during which Tygard should hold his office 
under its appointment, subject to its right to recall him at its pleas- 
ure, that it had by its articles and by-laws fixed this time at one 
year from January, 1905, and until his successor was elected and 
qualified, and that the sureties offered and the bank accepted their 
bond under thèse provisions, there is no less doubt that the minds 
of both parties to this bond, when they made it, met upon the in- 
tention that the liability of the sureties thereon should be limited 
to a time antécédent to Tygard's subséquent appointment in Jan- 
uary, 1906, than there was in Westervelt's case that the sureties 
on Mohrenstecher's bond intended to agrée to answer for his de- 
faults as long as he should continue to be the cashier of the bank. 

The court also held in Westervelt's Case that the board of direc- 
tors of a national bank could not, by declaring the term of office 
of an officer of that bank to be annual and by electing such an of- 
ficer for an annual term, divest itself of its power to remove him 
from his office at pleasure. But that décision is not inconsistent 
with the conclusion in this case that such a board of directors may 
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fix the term of an officer of its bank subject to its unrestricted pow- 
er to remove him at pleasure during- that term, and that the term 
so fixed becomes the légal term of his office notwithstanding his 
liability to recall before its expiration. In the former case, it is 
held that the board may not deprive itself of its power to remove 
at any time. In the latter case it is held that it may fix a limit 
of the time within which the officer may hold his office subject to 
removal at pleasure without another élection. 

Counsel hâve indulged in an exhaustive review of the course of 
législation with référence to the appointment of the président and 
other ministerial officers of a national bank and in an interesting 
debate of the cjuestions whether or not he must be one of the mem- 
bers of the board of directors and whether the office of président 
of the bank under section 5136, U. S. Revised Statutes, is the same 
as that of président of the board under section 5150, or is another 
office. But the fact is that, if the président of the board may be 
other than a member of the board under the national banking law, 
there is no prohibition in that law of a limitation of its choice by 
the board itself to its own members, and the fact that in this case 
the board so limited itself by its by-laws bas rendered the discus- 
sion and décisions of thèse questions immaterial in this case, and 
they are hère dismissed. There was no error in the ruling of the 
court below that the current term of office of Tygard, the prési- 
dent of the bank, on July 22, 1905, when the bond was given, ex- 
pired on January 15, 1906, when he was again elected président 
pursuant to the law, the articles of association, and the by-laws, 
and that the sureties were not liable for his subséquent breaches of 
duty. 

[6] The condition of the bond in suit is that: 

"If the said F. J. Tygard shall in ail tliings faithfully perforin the duties 
of his said office * * * and shall well and truly admlnister the said office 
of président of the Bâtes National Bank according to law, and well and 
faithfully account for ail moneys and funds which shall come to his hands 
as such président according to Law, then this obligation to be void and of 
no effect, otherwise to remain in full force and efCect." 

On December 22, 1905, Tygard was the treasurer of the Masonic 
Home, a charitable organization, in the state of Missouri. He made 
a promissory note for $3,000, whereby the Masonic Home purported 
to promise to pay that amount to the bank, signed the note with the 
name of the Home by F. J. Tygard, treasurer, placed it among the 
bills receivable of the bank, and placed to the crédit of the Home on 
the books of the bank $3,000, $2,000 of which he subsequently paid 
over to the Home and $250 to some other party. He had no authority 
to make this note on behalf of the Home, and an action by the re- 
ceiver to recover of the Home failed. No part of this $3,000 has been 
paid back to the bank or to the receiver. It is upon this cause of ac- 
tion that the judgment against the sureties is founded. They insist 
that they are not liable for Tygard's wrongful act hère because the 
taking of this money from the bank and its diversion to third parties 
in return for the unauthorized note of the Home was not a breach 
198 F.— 51 
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of any of his duties as président and because it was his individual 
act, or his act as treasurer of the Home, and not hisact as président 
of the bank, which was the proximate cause of the loss of this money 
by the bank. But two of the duties of a président are well and truly 
to administer the office of président of the bank according to law, and 
well and faithfully to account for the moneys and funds which corne 
into his hands as président. His diversion of thèse funds of the bank 
to third parties was a breach of each of thèse duties. It was a failure 
to administer his office according to law for he could not lawfully, 
by substituting, or discounting, or pretending to discount, a note which 
he knew to be unauthorized for the funds of the bank, convert those 
funds to the use of third parties or of himself , and his failure to re- 
pay the amount he thus converted was a failure to account for funds 
of the bank which came to and were diverted by his hands. Nor was 
it his ipdividual act, or his act as treasurer of the Home, which with- 
drew thèse funds from the bank. He had neither power nor oppor- 
tunity individually or as treasurer of the Home to exchange thë funds 
of the bank for this note. But, as président of the bank, he had ac- 
cess to and control of its moneys and the power to dispose of them. 
It was by the use of this opportunity and this authority that he with- 
drew thèse moneys from the bank, and his wrongful act and breach 
of duty as the président of the bank were the proximate and efficient 
cause of its loss of thèse funds. 

Much is said in the brief of the failure of the receiver to allège in 
his pétition wHat the duties of the président were which he failed to 
discharge. But the receiver clearly set forth in his pétition the con- 
version of this fund by the président of the bank by the use of this 
unauthorized note which he made in the name of the home. He 
averred that that act was a breach of the duty of Tygard as président 
of the bank and of the obligations of this bond. The law so clearly 
déclares the duty of the président of a bank to abstain from a con- 
version of its. funds to his own use, or to the use of others, and to 
account for those moneys which corne to his hands, that an applica- 
tion of the maxim that every one is presumed to know the law is pe- 
culiarly just and appropriate hère. It was unnecessary to plead the 
law, and the pétition was sufficient. It is argued that the président 
had no authority to discount commercial paper, and therefore his act 
hère was not an act as président of the bank. If the concession were 
made that he had no such authority, it would not detract from the 
force of the argument made or the conclusion already reached, that 
his conversion of the funds of the bank by the use of the worthless 
note and his failure to account for them was his act as such président. 

[7] But the facts found by the court below, "that said Tygard, by 
virtue of his office, by virtue of the action of the board of directors 
of the Bâtes National Bank and by virtue of a long course of dealing 
of said Tygard, recognized and acquiesced in on the part of the board 
of directors of said bank, was authorized and permittèd as its prés- 
ident to take a daily and constant part in the management and transac- 
tion of the aflfairs of said bank by virtue of the fact that he was its 
chief officer," leave no doubt of his authority to discount commercial 
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paper for the bank and to do any other lawful act within the power 
of any of its ministerial officers. The board of directors of a national 
bank bas the power under section 5136, U. S. Revised Statutes, to 
authorize the président of the bank to discount commercial paper and 
to do any other act within the power of the cashier or of any other 
officer of the bank. and where it has by resolution expressly author- 
ized, or by acquiescence for a reasonable length of time permitted, him 
to participate in the actual management of its daily business afïairs, 
bis authority to discount commercial paper and to do other acts in 
its behalf within the scope of the authority of its ministerial officers 
is established. United States National Bank v. First National Bank, 
79 Fed. 296, 299, 24 C. C. A. 597 ; Hanover Nat. Bank v. First Nat. 
Bank, 109 Fed. 421, 424, 48 C. C. A. 482 ; Auten v. United States Nat. 
Bank, 174 U. S. 125, 148, 19 Sup. Ct. 628, 43 L. Ed. 920. 

[8] The court below found that the bond in suit was signed about 
July 22, 1905, that : 

"At the time It was signed by Jno. C. Hayes, the first surety signing the 
same, his name did not appear ou the flrst Une of said bond Immediately 
after the name of F. J. Tygard and Immediately precediug the words 'as 
principal,' that immediately after said Hayes signed said bond that name 
was written there by Tygard, and so remained unerased until the suretles 
Catterlln and Smith had signed the same. Said name of Jno. C. Hayes so 
written on the first line of the bond was thereafter erased at a time not 
shown by the facts in this case." 

It is assigned as error that thèse facts disclose such an altération of 
the bond after the sureties signed it as released them from ail obliga- 
tion thereunder. Numerous authorities may be found, and some hâve 
been cited, to the efïect that any altération without the knowledge of 
the obligors of a bond, or other contract, after it is signed, whether 
material or immaterial, releases them. But the reason of the matter 
and the great weight of authority sustain the established modem rule 
that a material altération releases, but an immaterial altération, one 
which neither changes the légal identity of the contract nor the lia- 
bilities of the obligors, is not effective, and does not release them. 
Mersman v. Werges, 112 U. S. 139, 142, 5 Sup. Ct. 65, 28 L- Ed. 641 ; 
First National Bank v. Weidenbeck, 97 Fed. 896, 898, 38 C. C. A. 
131, 133; RudesiU v. Jefferson County Court, 85 111. 446, 448, 449; 
Shuck V. State, 136 Ind. 63, 35 N. E. 993. 995 ; Herrick v. Baldwin, 
17 Minn. 209, 212 (Gil. 183), 10 Am. Rep. 161 ; Arnold v. Jones, 2 R. L 
345, 352; Crawford v. Dexter, 5 Sawy. 201, 6 Fed. Cas. No. 3,368, 
pp. 775, 776; 2 Cyc. p. 217. The first part of the bond read in this 
way: "We the undersigned, F. J. Tygard, Jno. C. Hayes as prin- 
cipal, and Jno. C. Hayes, J. M. Catterlin and Thos. J. Smith, as securi- 
ties, acknowledge ourselves to be indebted," etc., in the sum of $10,- 
000. The bond then déclares that its condition is such that : 

"Whereas, the said F. J. Tygard, principal, has been duly elected to the 
office of président of said Bâtes National Bank. * * * Now, therefore, 
if the said F. J. Tygard shall in ail things faithfuUy perform the duties of 
his said ofBce" etc! the bond "shall be void, otherwise in force." And the 
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bond closes thvis: "In testlmony whereof, we liave hereunto set our re- 
spective han(Js tbis 22nd day of July, 1905. 

"F. J. Tygard, Principal. 

"John C. Hayes, 

"J. M. Catterlin, 

"Thomas J. Smith, Seeurities." 

When Hayes signed the bond, Tygard's name was evidently written 
into the first Une of the bond as principal, and he had signed at the 
end of the bond above the word "principal." Hayes signed below that 
Word and over the word "seeurities" as one of the latter. The subsé- 
quent insertion of his name in the first line of the bond before the 
word "principal," its erasure, and insertion in the next line as one of the 
seeurities could net hâve aiïected his liability. He became a surety 
when he signed, and he remained a surety to the end. When Catter- 
lin and Smith signed, Hayes' name had been inserted and remained 
before the word "principal" in the first line of the bond, but that 
insertion did not make him a principal and the body of the bond, 
which clearly showed that Tygard, and Tygard alone, was the party 
against whose defaults they were agreeing to indemnify the bank and 
the only principal, and the location of the signature of Hayes after 
the word "principal" render it impossible that they could hâve been mis- 
led or deceived into the belief that he had signed, or was bound as a 
principal. They could not hâve failed to know that he was a surety 
and not a principal, and the subséquent erasure of his name as the 
latter in no way changed the liabilities which they or he assumed when 
they respectively signed the bond. The altérations neither changed 
the légal identity of the contract, nor affected the liability of the par- 
ties to it, and the sureties were not released thereby. 

[9] Complaint is made that the court received the bond in évidence 
when offered by the receiver before any explanation of the altération, 
which appeared on its face, had been made. But the only altération 
apparent on its face was the erasure of the name Jno. C. Hayes where 
it had been inserted, before the word "principal" ; and, while there 
is a conflict of authority on this question (Smith v. United States, 2 
Wall. 219, 233, 17 L. Ed. 788), the weight of reason and of authority 
is that the légal presumption is that an altération apparent on the face 
of an instrument in writing was made before its exécution, and is 
therefore immaterial, and the burden is not on the party who ofïers 
the instrument in évidence to explain the altération, but it is on him 
who assails the instrument to prove that the altération was made after 
its exécution and that it is material (Little v. Herndon, 10 Wall. 26, 
31, 19 L. Ed. 878; Hanrick v. Patrick, 119 U. S. 156, 172, 7 Sup. Ct. 
147, 30 L. Ed. 396 ;_ 2 Cyc. p. 240; Burnett v. McCluey, 78 Mo. 676). 

[10] The condition of the bond was that Tygard should faith- 
fully discharge the duties of his ofiice during the légal term of said 
office "commencing on the date of the approval of this bond by 
the proper authority." The bill of exceptions déclares that the 
receiver introduced évidence tending to show : 

"That said bond was signed, executed, and deliveïed for safe keeping un- 
der the order of the board of dlrectors of said bank to John B. Newberry, the 
vice président of said bank and a dlrector thereof, about the time of the date 
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of sald bond, and tliat said Newberry had deposited the same In a prlva,te 
safety box of the Bâtes National Bank, wtiere the same reraalned until an 
iiiveutory was taken of the assets of the banU at the time the same vas 
turned over to the receiver." 

The court below found that the bond was approved by the di- 
rectors of the bank prior to the 22d day of December, 1905, bvit 
that the évidence was not clear whether the approval was made 
at the regular board meeting or at a called meeting of the board 
at which a quorum was présent, or whether it was donc informally, 
when two or more of them on différent times met, and it refused 
to déclare the law to be that, if the bond was never approved hy 
a majority of the board of directors at a meeting, then the plaintiff 
could not recover. This ruling is specified as error, and counsel 
insist that the bond never became effective because it was nevçr 
approved by the proper authority. That neither a miriority nor a 
majority of a board of directors can, without a regular or called 
meeting of the board, adopt resolutions or perform acts on behalf 
of the board that will bind the directors not présent or assenting, 
or the corporation, may be conceded. But acts of the board not 
evidenced by any record may be presumed from a subséquent course 
of action or acquiescence, which présupposes them, and the accep- 
tance and approval of the bond of an officer by the board of direc- 
tors of a bank may be presumed and found from p.roof of its 
receipt and préservation by the officers of the bank during the serv- 
ice of the officer, although there is no record of any such accep- 
tance or approval in the ininutes of the board. United States Bank 
V. Dandridge. 12 Wheat. 64, 73, 6 L- Ed. 552; Pryse v. Farmers' 
Bank (Ky.) 33 S. W. 532, 533; Fiala v. Ainsworth, 63 Neb. 1, 6, 
88 N. W. 135, 93 Am. St. Rep. 420; Dedham Bank v. Chickering, 
3 Pick. (Mass.) 335. In the case last cited the charter of the bank 
required the cashier to give bond with two sureties, to the satis- 
faction of the board of directors, for the faithful discharge of his 
duties. The board by a recorded vote approved two persons as 
sureties upon a bond to be subsequently executed. The court held 
that the finding in the possession of the président of a bond signed 
by thèse sureties executed subséquent to this vote of the board was 
sufffcient évidence that the bond was satisfactory to the board 
of directors, although there was no other évidence that the board 
by resolution or vote declared it to be so. In the case at bar a 
jury was waived, and the court found that this bond was approved 
by the directors prior to December 22, 1905. This finding is con- 
clusive upon this court (Dooley v. Pease, 180 U. S. 126, 21 Sup. 
Ct. 329, 45 L,. Ed. 457), and every reasonable intendment may be 
indulged to support it. The finding is that it was approved, not 
by a majority of the directors, but by the directors, and it is a rea- 
sonable interprétation of this finding that it means that the bond 
was approved by ail the directors. Such a bond when presented 
to the officers of a bank is an offer to that corporation by the obli- 
gors to indemnify it against the defaults of the principal. This 
bond was by its terms to take effect on its approval by proper au- 
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thority. Its receipt and safe-kèeping by the officers of the bank 
was persuasive évidence of the acceptance by the bank of the of- 
fer which the bond tendered and hence of its approval, and we are 
unwilling to hold that its approval by ail the directors, though not 
made by a majority of the board of directors at a meeting thereof, 
was not an approval by proper authority. 

[11] It is specified as error that the court refused to hold that 
the receiver was barred from maintaining this action on the bond 
because he had brought an action against the Masonic Home on 
the note for $3,000 made by Tygard in its name, and for money 
had and received by the Home, and because it had good causes of 
action against the Home therefor. But there was no error in this 
ruling, although the action on the note, which necessarily asserted 
the authority of Tygard to make it, was inconsistent with the the- 
ory of the action on the bond, which is that he had no svtch au- 
thority. Where a wrong has been perpetrated and the victim is 
doubtful which of two inconsistent remédies is the right one, he 
may pursue both until he recovers through one, and, in the absence 
of facts creating an équitable estoppel, his prosecution of the 
wrong remedy to a judgment of defeat will not estop him from 
subsequently pursuing the right one to victory. Bierce v. Hut- 
chins, 205 U. S. 340, 347, 27 Sup. Ct. 524, 51 L. Ed. 828; Thomas 
V. Sugarman, 218 U. S. 129, 133, 30 Sup. Ct. 650, 54 L. Ed. 967, 
29 L. R. A. (N. S.) 250; Standard Oil Co. v. Hawkins, 74 Fed. 
395, 398, 399, 20 C. C. A. 468, 472, 473, 33 L. R. A. 739; Barnsdall 
v. Waltemeyer, 142 Fed. 415, 420, 72, C. C. A. 515, 520; Harrill v. 
Davis, 168 Fed. 187, 195, 94 C. C. A. 47, 55, 22 L,. R. A. (N. S.) 
1153; In re Stewart (D. C.) 178 Fed. 463, 468; Nauman Co. v. 
Bradshaw, 193 Fed. 350, 354, 113 C. C. A. 274. The contract of 
the défendants was to indemnify the bank against any loss it might 
sustain from the failure of their principal to discharge faithfully 
the duties of his oiîfice and until those losses are repaid it is no dé- 
fense for them that the bank, or its receiver, has or pursues other 
remédies to relieve from them. Westervelt v. Mohrenstecher, 76 
Fed. 118, 120, 124, 22 C. C. A. 93, 95, 99, 34 L. R. A. 477; Vul- 
canite Co. v. Caduc, 144 Mass. 85, 10 N. E. 483; Bank v. Birch, 
130 N. Y. 221, 29 N. E. 127, 14 L. R. A. 211; Emery v. Baltz, 94 
N. Y. 408 ; White v. Smith, 33 Pa. 186, 75 Am. Dec. 589. 

It is assigned as error that the court below received in évidence 
the books of account of the Masonic Home. Conceding, without 
stopping to discuss the proposition, that this was an erroneous rul- 
ing, it did not préjudice, and could not hâve prejudiced, the sure- 
ties in this action. The only effect of the account books was to 
show Tygard's indebtedness to the Home, and that was immaterial 
because his lack of authority to make the note and his conversion 
of the money obtained upon it charged him and the sureties with 
liability on the bond whether he was indebted to the Home or 
not. Error without préjudice is no ground for reversai. 

The judgment below must be afïîrmed, and it is so ordered. 
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RAMSDEN V. KEENE FIVE CENTS SAVINGS BANK. 

SAME V. CHESHIRE PROVIDENT INST. 

(Circuit Court of Appeals, Eighth Circuit. July 17, 1912.) 

Nos. 3,643, 3,644. 

1. MOSTQAGES (§ 659*) — FOEECLOSUBE SALE PUBCHASE OF PBOPERTY BY 

MORTOAGEE — EsFOKCEMENT OF DeFICIENCY JuDGMENT. 

Where a mortgagee buys In the mortgaged property at the foreclosure 
sale, falrly couducted, for less than tlie iiiortgage debt, and taUes judg- 
ment for the deflcieney, the mortgagor is not entitled to hâve a profit 
subse<iuently ma de by the mortgagee on the purchase credlted on the 
deflcieney .ludgment. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 1592, 1000- 
1€08; Dec. Dig. § 559.*] 

2. CoBPORATioNS (§ 225*) — Action to Enfokce Double Liability of Stock- 

HOLDEB — INTEBEST. 

In an action agalnst a stocliholder in an insolvent Kansas corporation 
to enforce his statutory double liabillty, interest is recoverable only from 
the commencement of the action. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 864, 865, 
8G7-869, 871-873; Dec. Dig. § 225.*] 

3. CoRPOBATioNs (§ 249*) — Action to Enfoece Double Liability oï Stook- 

HOLDER — Equitable Défenses — Limitation. 

In an action to enforce the constltutlonal and statutory double liabil- 
lty of a stockholder in an insolvent Kansas corporation, an équitable dé- 
fense existing in favor of the stockholder, in the nature of a set-olï, is 
not affected by the statute of limitations. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1002-1010, 
1012, 2273; Dec. Dig. § 249.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Suit in equity by the Keene Five Cents Savings Bank and by the 
Cheshire Provident Institution against Frederick Herbert Ramsden. 
Decrees for complainants, and défendant appeals. Affirmed. 

John A. Eaton (J. T. Lafïerty, on the brief), for appellant. 
Frank Hagerman, for appellees. 

Before SANBORN, Circuit Judge, and WILLARD, District 
Judge. 

WILLARD, District Judge. After the décision of this court in 
the three cases, Anglo-American Land, Mortgage & Agency Ce. 
V. Lombard Investment Company, Ramsden v. Cheshire Provident 
Institution, and Ramsden v. Keene Five Cents Savings Bank, ail re- 
ported in 132 Fed. 721, 68 C. C. A. 89, under the name of Anglo- 
American Land, M. & A. Co. v. Lombard, the three cases were re- 
manded to the Circuit Court for the District of Kansas. There- 
upon the Keene Five Cents Savings Bank filed a bill in equity to 
restrain Ramsden from prosecuting his action at law, and to procure 
a set-off of certain claims which it held against the Lombard Invest- 
ment Company, which it had presented as défenses in the action 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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at law, and which this court held could only be made available in 
equity. The Cheshire Provident Institution also filed a bill for the 
same purpose. Answers and replications were filed, testimony was 
taken, and a decree was entered in each case in favor of the com- 
plainant, allowing the set-offs. The défendant, Ramsden, has ap- 
pealed in both cases. 

The facts, so far as they^appear in 132 Fed. 721, 68 C. C. A. 89, 
need net be restated. In addition to those facts, it appears that the 
Keene Bank held the notes and mortgages of certain individuals, 
the payment of which had been guaranteed by the Lombard Invest- 
ment Company. It foreclosed thèse mortgages, bid in the property 
secured thereby at foreclosure sale for a sum less than the amount 
due, ând now seeks to offset against its liability as a stockholder 
the deficiency arising upon such sale; that is to say, the différence 
between the amount then due on the mortgages and the amount of 
its bid. This bank also holds debenture bonds issued by the Lom- 
bard .Investment Company, containing its unconditional promise to 
pay them, and it seeks to offset thèse also as to the balance now 
due thereon. The Cheshire Bank is similarly situated, holding both 
guaranteed notes and mortgages and debentures. 

The right of a stockholder in a Kansas corporation, when sued 
on his liability as such stockholder, to set up as an équitable dé- 
fense claims which he has against the corporation, is settled by the 
décisions of the Suprême Court of Kansas. Those décisions are 
binding upon this court. Pierce v. Security Company, 60 Kan. 164, 
55 Pac. 853. This court said in the case in 132 Fed. 721, at page 
731, 68 C. C. A. 89, at page 99: 

"Undêr this législation, It is the practice in the courts of Kansas to permit 
stockholders in actions lilce this to avail themselves of any équitable set-off 
which they may hâve, in like mauner as they may interpose a défense avail- 
able at common law." 

[1] The précise claim of Ramsden with référence to the mort- 
gages and notes is this : Since the foreclosure sales the banks hâve 
sold the property bid in by them for sums much larger than the 
amounts of the respective bids, the deficiencies existing at the time 
of the sales hâve been paid, and therefore there is nothing now due 
the banks from the Lombard Investment Company. The claim 
will more clearly appear if we refer to a spécifie case as an illustra- 
tion, and for that purpose we take what is known in the record as 
the Scanlon mortgages. This présents the case as favorably for the 
appellant as any. On March 7, 1889, William J. Scanlon executed 
and delivered to the Lombard Investment Company nine mortgages 
for an aggregate amount of $64,200. Each one of thèse mortgages 
was a lien upon a separate and spécifie tract of land in Dodge 
county, Wis., and the nine tracts thus mortgaged constitute one par- 
ce! of land called the "Horicon Marsh." It was then used as a 
shooting park, but since, by draining, has become valuable as agri- 
cultural land. Three of thèse mortgages designated as "o-32642." 
"0-32643," and "o~32644," with the notes secured thereby were, prier 
to any foreclosure proceedings sold by the Lombard Investment Com- 
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pany to the Keene Bank, and the payment of the notes secured thereby 
guaranteed by the Investment Company. Two of thèse mortgages 
were for $5,000 each and the other was for $4,200. Of the_ other 
six mortgages five of them were held by the trustée as security for 
certain debentures issued by the Lombard Investment Company, 
and the other one, as it seems, though this from the record is not 
clear, was owned by one Knowles. Default was made in the pay- 
ment of the interest which became due October 1, 1890. A suit was 
commenced by Knowles in the Circuit Court of the United States for 
one of the districts in Wisconsin to foreclose his mortgage. To- this 
suit the owners of the other mortgages were made défendants, among 
them the Keene Bank. Thèse owners, including the Keene Bank, filed 
cross-complaints, asking for the foreclosure of their mortgages. A final 
decree was entered upon the cross-complaint of the Keene Bank On 
January 10, 1893, adjudging that the amount then due to the Keene 
Bank was $16,979.12. Such proceedings were afterwards had that 
the land covered by the Keene mortgages was sold by the United 
States marshal on April 12, 1894, which sale was confirmed on June 
23, 1894. At the sale the Keene Bank bid in the property for $4,590. 
The deficiency resulting from the sale was $12,387.12. The other 
tracts covered by the other mortgages were bid in by Hagerman as 
trustée for the debenture holders, at sums the amount of which does 
not appear in the record. Afterwards, in June, 1895, the whole tract 
was sold for $85,000. Of this sum the Keene Bank received $16,- 
859, which was less than the amount due on its notes and mortgages. 
The sum which the Keene Bank claims the right to oflf set is the 
aforesaid deficiency of $12,387.12. Ramsden claims that it has no 
right to ofif set that amount, because, though the resale did not pay 
the debt in full, yet it practically dischar ged it. 
His counsel says: 

"The évidence covered by the above références shows eonclusively that the 
whole plan In dealiiig with seeurities was not to rely upon a judicial sale, 
but to follow the property after the debenture sale, and thereupon realize 
additional sums to be credited upon the indebtedness. In cases o( foreclosure 
upon ail of the loans upon which said appellees' set-offs or défenses are sought 
to be predlcated, this was the course pursued. * * * The whole scheme 
was for the purpose of enabling the Lombard Company to pay its obligations 
by a resort to the seeurities after formai .ludicial sales. The facts constitnte 
a trust in favor of the Lombard Company. * * • In the cases of the 
guaranteed loans, sales of the property pledged or mortgaged to secure the 
loans were made through and by the Lombard Company or its receivers, and 
in each case for the beiiefit of the apiiellees, who became the purchasers of 
the property- for the purpose of holding it for resale and making a resàle 
to fully, or, so far as possible, iiay the obligations resting upon the Lombard 
Company as gusirautor. The direct objeet, as shown by the undisputed év- 
idence, was to Insure and ijrocure the payment of the balance of the In- 
debtedness remalning after the foreclosure and sale of the property pledged 
or mortgaged." 

What évidence is there to support the claim that when the bid 
was made in April, 1894, there was an agreement between the Lom- 
bard Investment Company or its receiver and the Keene Bank that 
the Keene Bank should buy the property, should hold it, and resell 
it for the benefit of the Lombard Investment Company after the 
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Keene Bank had been paid in full? It is true that the évidence 
shows an agreement between the Keene Bank as the owner of 
three tracts of the land and the owners of the other six tracts, that 
they would handle the separate tracts as one parcel and would sel! 
them together; but there is no évidence that at or prior to the time 
of the bid there was any agreement of any kind, express or impHed, 
between the Lombard Investment Company or its receiver and the 
Keene Bank that the Lombard Investment Company should hâve 
any interest in the land after the sale. The fact that J. L. Lombard, 
a former ofificer of the Lombard Investment Company, was the agent 
of the Keene Bank to conduct the foreclosure, and was présent at 
the sale, has no tendency to prove any such agreement. The évi- 
dence shows that he was employed by the Keene Bank and reported 
directly to it. The further fact that prior to the receivership the 
Lombard Investment Company was in the habit of foreclosing de- 
faulted mortgages for its customers to whom it had sold them has 
no tendency to prove that, after the receivership and at the time this 
bid was made, any agreement such as the appellant mentioned was 
entered into. There was never any fiduciary relation existing be- 
tween the Keene Bank and the Lombard Company. The sale was 
a public, judicial one. There is no évidence to show that it was not 
fairly conducted. Any one, including the Lombard Investment Com- 
pany or the receiver, was at liberty to bid at the sale to protect his 
ititerest if he was so advised. The lands covered by the mortgages 
involved in this suit were situated in différent states. It is probably 
true that in most of thoSe states the law gave the mortgagor a period 
after the sale in which to redeem. In making bids the Keene Bank 
was bound to take this into considération, and knew that, if a sum 
much less than the value of the prOperty was bid, a rédemption 
could be made, and the property entirely lost to it. In fact, there 
is nothing in the case to show that the sum which it bid at the sale 
Was not what the land was then worth, except the fact that a year 
or more afterwards it was sold for a sum considerably larger. But 
the évidence shows that during that time the owners spent money, 
the exact amount of which does not appear, in draining and im- 
proving the property, and that the Keene Bank bore its propor- 
tionate share of this expense. 

It would introduce a new doctrine in the law to hold that, under 
circumstances such as appear in this case, a mortgagor could resist 
the collection of a defîciency judgment years after it was entered, 
on the ground that the land had increased in value since the bid. 
This, however, seems to be the claim of the appellant, for it in- 
troduced évidence at the trial in cases where there had been no re- 
sale, to prove what the land is now worth. 

The facts relating to the debentures differ somewhat from those 
relating to the guaranteed mortgages. The debentures were se- 
cured by stocks, bonds, mortgages, and other collatéral belonging 
to the Lombard Investment Company, and in them the company 
had an equity of rédemption. This equity of rédemption was sold 
in judicial proceedings and purchased by Stillman, Crapo, and 
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Hippie, and the sale to them was confirmed on January 28, 1896. 
After that date, the Lombard Investment Company had no interest 
of any kind in thèse securities. Later the interest acquired by Still- 
man and his companions was conveyed to the Lombard Liquidation 
Company, which was the owner of the equity of rédemption in 
thèse securities at the time Hagerman, the trustée for the debenture 
holders, brought a suit to foreclose such equity and to sell the se- 
curities. A final decree in that suit was entered on May 22, 1902. 
It adjudged that, unless the sum found due upon the debenture bonds 
was paid by the Lombard Liquidation Company within five days, 
the securities should be sold by a commissioner at public auction 
upon terms stated in the decree. The Lombard Liquidation Com- 
pany did not redeem, and on July 1, 1902, the securities were sold 
at public auction as provided by the decree to Henry C. Flower. 
This sale was confirmed on July 3, 1902. 

The Lombard Liquidation Company had been organized some 
years before, for the purpose of buying ail the assets of the Lom- 
bard Investment Company. Its equity of rédemption in the de- 
benture securities, as has been seen, was entirely lost. It appears, 
however, that, under some arrangement between Flower and the 
Liquidation Company, it afterwards acted as trustée for such de- 
benture holders as saw fit to join in a plan proposed for realizing 
upon the securities. The Keene Bank and the Cheshire Bank sur- 
rendered their debentures to the Liquidation Company, receiving 
from it certificates showing its interest in the securities. Upon 
thèse securities sums were afterwards paid by the Liquidation Com- 
pany as the securities bought by Flower were sold. For example, 
on the certificate held by the Cheshire Bank for séries H there was 
paid on July 27, 1903, $430, and on February 11, 1904, $430. It 
is thèse amounts which Ramsden says should be applied in réduc- 
tion of the set-offs. 

But the case as to the debentures stands in the same way as does 
the case as to the guaranteed mortgages. The Lombard Invest- 
ment Company was completely foreclosed of any interest in thèse 
securities on January 28, 1896. The Lombard Liquidation Company 
was organized by creditors for the purpose of handling the securi- 
ties. There is no évidence that the Lombard Investment Company 
was in any way interested in the Lombard Liquidation Company 
or that it was entitled to any sum from the securities after the 
creditors had been paid in full. It is almost impossible to believe 
that a contract such as appellant claims existed would be made, for 
the Lombard Investment Company was in hopeless bankruptcy and 
paid less than 1% per cent, to its creditors. It follows that there 
was no trust or fiduciary relation of any kind between the Lombard 
Liquidation Company and the Lombard Investment Company. 

The appellant says that the claims of the two banks are presented 
to a court of equity, and that it is inéquitable not to reduce them by 
the amounts shown to hâve been received by the banks. Thèse ad- 
ditional sums were reaHzed from acts donc by the banks with which 
neither Rarnsden nor the Lombard Investment Company had any- 
thing to do. There was no relation of any kind between the Invest- 
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raent Company and the banks after the sales, and no agreement witH 
référence ' to the profits which might be made upon the property 
bought at foreclosure sale. What the causes were which produced 
thèse profits does not' appear. In the Scanlon Case they may hâve 
been due to the work which the owners did after the sale in drain- 
ing' and improving the land. When considering this branch of the 
case, it is proper to say that Ramsden's father was the principal 
officer of the company in England, charged with the sale there of 
its securities. Ramsden after the receivership, and for what amount 
does not appear, bought the claims which are now the basis of his 
suit at law, from persons who were the original creditors of the 
Lombard Investment Company, a position which Ramsden himself, 
sb îar as appears, never occupied. The claims so assigned were 
based upon guaranteed loans and debentures, and were proved be- 
fore the master in the receivership suit. 

[2] Under the décision of the Kansas Suprême Court, in deter- 
mining the 'liability of the banks upon their stock, interest should 
be computed only from the commencement of Ramsden's suit at 
kvy, Pine V. Western National Bank, 63 Kan. 462, 65 Pac. 690. 
Thé suggestion of the appellant that certain évidence was erro- 
neously àdmitted is answered by saying that there was a subséquent 
wâiverbyhimof the exceptions then taken. 

It is contended that there was no proof in this case of the liability 
of ■ the lyombard Investment Company upon the debentures and 
guaraiiteed notes. An examination of the answers, however, shows 
th'it this fact was expressly àdmitted, the only issue raised being 
as to the ownership of th.e securities by the banks at the time thèse 
bîlls were filed. As tb tha^ ownership, there was abundant évidence.. 

'[3] Appellant also contends that the claims of the banks are bar- 
red by the statutes of limitation. To this contention there are sev- 
eral. answers, but it is necessary to mention only one. In Pierce v. 
Secùrity Ço., 60 Kan. 164, 165, 55 Pac. 853, the court said: 

. "The claiiji of the stockholder is not a set-off In its tedinical légal sensé, 
but it is an équitable défense which he is entitled to make." 

While the statutes of limitation run against causes of action, they 
do'not ruh against défenses- In the case of Williams v. Neelv, 134 
Kéd. 1, 67 C: C. A. 171, 69 L. R. A. 232, this court held that a claim 
sef up in a bill similar to those presented hère by the Keene Bank 
arid the Cheshire Bank was not affected by statutes of limitation 
b.fecause it constituted an équitable défense. 

' Nor can the défense of lâches be sustained against thèse bills. 
J^ll of the claims held by the two banks were proved before the 
master in the receivership suit probably prior to 1896. AU of the 
guaranteed loans and ail of the debentures were presented as dé- 
fenses in the action at law which Ramsden commenced in 1898. The 
statément to the contrary by the appellant in his brief ■ is not sus- 
taîned by the évidence. Whether they were ail pleaded in that ac- 
tion cannot be ascertained, because the sàid pleadings are not found 
in this record. Appellant says that the Keene Bank has injected 
into this suit three debentures, Nos. 1,543, 1,549, and 1,550, ag- 
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gregating the sum of $11,000 which it claims that that bank did not 
hold at the trial of the action at law. This statement is shown to 
be untrue for the testimony of Litchfield given at that trial names 
the bonds above numbered as being then held and owned by the 
Keene Bank. 

It is not necessary to go into a computation to show that the 
amount due the banks upon their respective claims is greater than 
the amount of their respective liabilities, for the appellant says in 
his brief : 

"If the payments are to be credited upon the alleged set-offs, then the 
computation submltted hereln by appellant Is correct. If, however, the rule 
adopted by the Circuit Court Is to be foUowed, then wlthout question prac- 
tically ail of the debenture bonds (although many of them are pald), and ail 
of the deficiency judgments (although many of them are also paid), would 
more than equal the liabillty of appellees as stockholders in the iusolvent 
Lombard Investment Company." 

In each case the decree of the court below is afïîrmed with costs. 



STRANG V. EDSON. t 

(Circuit Court of Appeals, Eighth Circuit. July 8, 1912.) 

No. 3,446. 

1, Receivbes (I 103*)— Management and Disposition of Pbopeett — ^Ac- 

COUNTABILITT TO COURT — ANCILLART MATTEES. 

Défendant, as receiver of a suburban rallroad company, was authorized 
to issue receivers' certilicates for money with which to equip the road 
with a new motive power, on condition that the owner of ail of the stock 
of a land company owning lauds along the Une, who was also owner of 
practically ail of the stock of the rallroad company, should assign the 
land company stock to the receiver, with power to vote the sa me, to be 
held as additional securlty for the receivers' certificates. Tbe assign- 
ment was made, and the receiver eleeted himself président of the land 
company, and took full, charge of its affairs. Held, that he held such 
position for the purposes of the receivership only, and subject to the 
supervlsing power of the court, and was bound to act in ail matters for 
the protection and enhancement of the value of the stoclî as securlty ; 
that his action in permltting valuable options for the purchase of other 
land held by the company to be exerclsed by a member of his family 
for his own private gain was a violation of his duty, and the transaction 
might he set aside by the court ; but that, where the owner of the stock, 
with knowledge of the tacts, made no objection for a year afterward, 
and not until it was demonstrated that the purchase was profitable, he 
ratifled the transaction, and could not then attack Its validity. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 190; Dec. 
Dlg. § 103.*] 

2. Corporations (§ 211») — Stockholdee's Suit — Conditions Précèdent. 

To entitle a stockholder to maintain a suit for the beneflt of the cor- 
poration or other stockholders, he must by his pleadings make a suffl- 
cient showing of unsuccessful effort to induce the officers of the corpora- 
tion to bring suit in the name of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 814-825; 
Dec. Dlg. § 211.*] 

•For other cases aee same topic fi S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inlexes 
t Rehearlng denled October 17, 1912. 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Pétition in equity by William B. Strang against J. A. Edson, as 
receiver. Pétition dismissed, and petitioner appeals. Modified and 
affirmed. 

Justin D. Bowersock (Lester W. Hall, on the brief), for appellant. 
Samuel W. Moore, for appellee. 

Before HOOK, Circuit Judge, and RINER and WM. H. MUN- 
GER, District Judges. 

RINER, District Judge. [1] On the 4th of June, 1908, William 
B. Strang, appellant, filed a bill against the Missouri & Kansas In- 
terurban Railway Company (an interurban line running out of 
Kansas City), praying, among other things, for the appointment of 
a receiver. On the same day the railway company filed an answer, 
consenting to the appointment of a receiver, and by consent of par- 
ties J. A. Edson was appointée receiver of ail the property and as- 
sefs of the railway company. Prior to the appointment of the re- 
ceiver the road had been operated by the use of gas-electric motor 
cars, which were not successful, and it became necessary to equip 
the road with an overhead trolley System. An application was made 
to the court for authority to borrow money for that purpose and 
to provide for the payment of certain pressing indebtedness. By 
an order entered on the 6th of July, 1908, the receiver was author- 
ized to borrow such sums of money as might be necessary for the 
purposes specifîed in the order, not exceeding $350,000, and to is- 
sue receiver's certificates therefor. The order, in addition to au- 
thorizing the receiver to substitute an overhead trolley System for 
the equipment then in use and to pay certain indebtedness specifîed 
in the order, contained the foUovying provision : 

"This order sliall become effective upon delivery to the receiver of ail of 
the Issiied and outstandlng capital stock of the Strang Land Company, in- 
dorsed In blank, to be held by the receiver with full power to vote thereon 
as further and additional seeurlty for the payment of each and ail of the re- 
ceiver's certificates that may be Issued hereunder." 

The appellant, at the time the suit was brought, was the record 
owner of ail but four shares of the capital stock of the railway com- 
pany, and the owner of ail of the capital stock of the Strang Land 
Company, a corporation owning certain lands along or near the 
line of railway. At the time of thèse proceedings the Strang Land 
Company, in addition to the lands then owned by it, also held op- 
tions on certain other lands near the line of road, and among the 
options so held by it was an option to purchase 380 acres of land 
from Charles O. Proctor. The lands covered by this option in- 
cluded three 40-acre tracts at $150 per acre and three 40-acre tracts 
at $175 per acre. As directed by the order authorizing the issuance 
of receiver's certificates, appellant indorsed and delivered to the 
receiver ail of the stock of the Strang Land Company. Upon the 
advice of counsel the receiver was elected président of the land 
company and assumed control of its opérations. The abstracts of 
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title were placed in hîs custody, and he gave directions that no land 
should be disposed of without first submitting the transaction to 
liim for approval. The option on the Proctor lands was due to ex- 
pire November 10, 1908. There was, however, as the record shows, 
an extension carrying it to a later date. The land company took 
ail of the Proctor lands under this option, except one 40-acre tract 
at $150 per acre and one 40-acre tract at $175 per acre, which were 
purchased from Proctor by Mrs. Edson, wife of the receiver. This 
purchase by Mrs. Edson was made, with the knowledge and con- 
sent of the receiver, in October, 1908, and prior to the expiration 
of the option at the option price, and without the payment of any 
considération to the land company, whose stock the receiver held 
as further security for the receiver's certificates authorized by the 
order of July 6th. We think the évidence clearly shows that at the 
time Mrs. Edson purchased thèse two 40-acre tracts they had a value 
substantially in excess of the option price of the land. 

While it is quite true, as appears by the record, the receiver had 
some difïïculty in raising the money for the first payment on this 
Proctor option, yet it is not, we think, sufficiently clear that the 
difficulty was insuperable, and in the absence of an order of the 
court, or the express consent of the owner of the stock, we think 
the receiver was bound to use the utmost diligence to hâve the op- 
tion further extended, if he did not hâve the money to take it up 
at the time it expired. That this could hâve been done is evidenced 
by the fact that it was done with respect to the other lands covered 
by the option. By the order of the court the receiver was given, 
not only complète control of the stock, but also the power to vote 
it, thus giving him full control over the corporation and ail its as- 
sets. While it is quite true that at law the stockholders hâve no title 
to the corporation assets, yet in equity it must be held that the béné- 
ficiai interest is in them. 

It is suggested that what was done by Edson was done by hini 
as président of the land company, and not as receiver of the railway 
company, and therefore the court, having supervisory power over 
him as receiver only, had none over him as président of the land 
company. This would, perhaps, be true, if he had been elected prési- 
dent only for the more convenient handling of the property and 
business of the land company in connection with the railway, and 
the stock had been voluntarily turned over to him by the owner. 
But that is not the case hère. The stock of the land company was 
placed in Edson's hands as receiver with the power to vote it by 
an order of the court, the court having in view solely the security 
of the receiver's certificates; and the power to vote the stock con- 
ferred by the order meant, and could only mean, to vote it in such 
a way and for such purposes as might be considered essential to 
the objects of the receivership, and to préserve and enhance the 
value of the stock which he held as further security for the receiv- 
er's certificates. It certainly did not mean that he could vote or use 
the stock for private or individual gain. He could not, in other 
words, holding ail of the stock, as he did, under the order of the 
court, hâve himself elected président of the company, and then 
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draw a line of séparation, so far as responsibility îs concerned, be- 
tween himself as receiver upon the one hand, and as président of 
the land Company upon the other. He was the latter only for the 
purpose of the former; and it cannot be true that, if he reduced the 
value of the stock which he held as security for the receiver's cer- 
tifîcates by disposing of the property of the land company, he could 
avoid responsibility as receiver. His relation to the entire trans- 
action was a trust relation, and it was his duty to préserve and en- 
hance the value of the stock, rather than diminish it by disposing of 
a portion of the property. 

The case is one where the court will not and ought not to nicely 
balance and weigh conflicting proof; the transaction not only af- 
fected the land company as a corporation, but necessarily affected 
to some extent the security back of the receiver's certificates ; more- 
over, it afïected the good name of the court of equity which ap- 
pointed the receiver. In such cases courts of equity will ever be 
jealous not to allow transactions to stand, where there is the slight- 
est doubt of the utmost good faith, after full information as to every 
détail thereof by ail parties concerned. McCourt v. Singers-Bigger, 
145 Fed. 103, 76 C. C. A. 73, 7 Ann. Cas. 287. No fraud in fact 
need be shown. The gênerai rule, said the Suprême Court in 
Michoud V. Girod, 4 How. 503, 11 L. Ed. 1076 — 

"stands upon onr great moral obligation to refrain from placln? oursplres 
tn relations which ordinarily excite a conflict between self-lnterest and In- 
tegrity. * ♦ * It therefore prohiblts a party from purchasiug on his 
own account that which his duty or trust requires him to sell on account 
of another and from purchaslng on account of another that whleh he sells 
on his own account In effect, he is not allowed to unité the two opposite 
characters of buyer and seller, because his Interests, when he is the seller 
or buyer on his own account, are directly conflicting with those of the per- 
son on whose account he buys or sells." 

And in the same case the court added: 

"We scarcely need add that a purchase by a tmstee of hîg cestnl que 
trust, sui juris, provlded it is délibéra tely agreed or understood between 
them that the relation shall be consldered as dlssolved, 'and there is a 
clear contract, ascertained to be such, after a Jealous and scrnpulous ex- 
amination of ail the circuuistances, and It is clear that the cestui que trust 
intended that the trustée should bny, and there Is no fraud. no concealment, 
and no advantage talien by the trustée of information acqulred by him as 
trustée.' will be sustained in a court of equity. But it is dlfflcult to make 
out such a case, where the exception is taken, especially when there is any 
Inadequacy of price, or any inequality in the bargain. Coles v. ïrocothickf 
9 Ves. 246; Vos. v. Mackreth, 2 Bro. Ch. 400; Gihson v. Jeyes, 6 Ves. 277; 
Whicheote v. Lawrence, 3 Ves. 740; Campbell v. Walker, 5 Id. 678; Ayliffe 
V. Murray, 2 Atk. 59. And therefore, if a trustée, though strictly houest, 
should buy for himself an estate from his cestui que trust, and tben should 
sell it for more, according to the rules of a court of equity, from gênerai 
policy, and not from any pecullar imputation of fraud, he would be held still 
to remain a trustée to ail iuteuts aud purposes, and not be permitted to sell 
to or for himself." 

It is contended on behalf of the receiver that Strang, the owner 
of the stock, consented to the purchase by Mrs. Edson of the two 
40-acre tracts in question before the purchase was made. We find 
no direct proof of that fact in the record. The proof relied upon 
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by the receiver rests upon inference of knowledge on Strang's part, 
based upon the supposée! agency of 'Hunt, the vice président of the 
Company. Strang dénies it ; and while there is some testimony tend- 
ing to show that Hunt acted for Strang, his agency is not sufficiently 
established to warrant the court in holding that his knowledge was 
binding upon Strang. But we do not deem it necessary to go into 
a discussion of the évidence, for the reason, as already suggested, 
that the nature of the controversy is one that prohibits too close 
an inquiry into the weight or sufficiency of conflicting évidence. 

It is also insisted by the receiver that the sale of the two 40-acre 
tracts to Mrs. Edson was afterwards ratified by Strang, and the 
évidence shows satisfactorily that Strang's attitude was one at least 
of acquiescence and récognition. The sale to Mrs. Edson was made 
in October, 1908, and according to his own testimony Strang's at- 
tention was directly called to the transaction by his bookkeeper in 
December of the same year. He made no objection whatever at 
that time, nor at any other time until the 4th of November, 1909, 
almost a year after the transaction was completed, and after the re- 
ceiver had been discharged and the property of the railway company 
restored to its owners. 

The évidence shows without contradiction that prior to the re- 
ceivership both the railway and the land company had been un- 
profitable enterprises, and that the success of the land company de- 
pended, in a large measure, upon the successful opération of the 
railway. Whether or not the railway could be operated at a profit 
and give a service that would be attractive to purchasers of sub- 
urban property necessarily required some time to détermine. If 
it could, suburban property tributary to it would enhance in value; 
otherwise, not. The appellant, if not before, certainly knew in De- 
cember, 1908, that the receiver had disposed of a portion of the 
property covered by the Proctor option to his wife at the option 
price. He knew, also, that this suburban property would increase 
or decrease in value, dépendent upon the successful or unsuccess- 
ful opération of the railway, and with this knowledge, instead of 
bringing the matter to the attention of the court promptly, he re- 
mained silent for almost a year, without suggesting any dissatis- 
faction or claiming any interest whatever, waiting, doubtless, to 
see whether the efforts then being made by the receiver to operate 
the road at a profit would be successful. At the end of the year 
it was demonstrated that the road could be so operated, and that 
the efïect of its opération was to increase the value of the subur- 
ban property. It was then, and not until then, that Strang inti- 
mated to any one that he was dissatisfied with the sale to Mrs. 
Edson, or that he would claim any interest in the land purchased 
by her or the profits arising therefrom. It is quite apparent, we 
think, from the course taken by him, that if the opération of the 
railway line had proved unsuccessful, and as a resuit the value of 
the suburban property had remained stationary or decreased, 
Strang would not hâve been heard from in this or any other pro- 
ceeding. In addition to the delay of almost a year, he used the 
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fact that Mrs. Edson had purchased thèse two 40-acre tracts of 
land for the purpose of inducing prospective buyers of suburban 
property to invest in lands owned by the company adjoining and 
adjacent thereto., 

We understand the rule to be that where an act is done openly, 
as was the case hère, even in a case where the court wonld set 
aside the transaction, if the parties interested promptly iîled their 
objections, that they will not be allowed to speculate upon the 
chances, and wait until they can see whether the act of which they 
complain is Hkely to resuit in profit or loss. The party complain- 
ing must in ail cases act promptly, and before the act of which he 
complains has become the basis of rights or equities which would 
be greatly impaired if the transaction be set aside. The stock was 
ail in the hands of the receiver for almost a year after the sale of 
this property to Mrs. Edson, and if Strang was not satisfied with 
the transaction it was plainly his duty to make his objections 
known to the court promptly, in order that his interests might be 
properly protected. We think the record shows a deliberate and 
calculating attempt on his part to speculate upon the chances, and 
a disposition to wait until it was demonstrated that the property 
could be handled at a profit. 

[2] There is another reason why'we think Strang, suing as an 
individual stockholder, cannot m.aintain this suit. Some time be- 
fore he filed his pétition, ail of the stock had been returned to him. 
Edson had ceased to be président and was in no way connected 
with the land company. It has been repeatedly decided tliat, be- 
fore a stockholder can maintain a suit for the benefit of the cor- 
poration or other stockholders, he must by his pleadings make a 
sufficient showing of unsuccessful effort to induce action by offi- 
cers'of the corporations to bring the suit in the name of the cor- 
poration, and no such showing is attempted to be made by the pé- 
tition in this case. Randall v. Dudley, 111 Mich. 437, 69 N. W. 
729; Button v. Hoffman, 61 Wis. 20, 20 N. W. 667, 50 Am. Rep. 
131; Dickinson v. Consolidated Traction Co. (C. C.) 114 Fed. 232; 
Rogers v. Nashville, etc., R. Ce, 91 Fed. 299, 33 C. C. A. 517; also 
Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 827; Corbus v. Alaska 
Gold Mining Co., 187 U. S. 455, 23 Sup. Ct. 157, 47 L. Ed. 256; 
Watson V. Çonfils, 116 Fed. 158, 53 C. C. A. 535. See, also, equity 
rule No. 94 (29 Sup. Ct. xxxvii). 

At the conclusion of the receivership, and after the certificates of 
stock of the Strang Land Company had been returned to him, 
Strang, on the day the receiver preSented his final report, filed his 
application in the receivership suit for damages which he alleged 
he had sustàined as a stockholder of the Strang Land Company. 
His pétition is based upon the theory that Edson held the stock 
for the Strang Land Company in a fiduciary capacity, and there- 
fore is liable for the loss to the company of the 80 acres purchased 
by Mrs, Edson; that this loss to the company depreciated the val- 
ue of the stock, and that, as Strang owned practically ail of the 
stock, the greàter loss fell upon him; that Edson's alleged miscon- 
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duct in respect of this 80 acres of land was misconduct in liis of- 
ficiai capacity as receiver. To this pétition the receiver answered, 
the appellant replied, and testimony was taken. On the 2d of 
March, 1910, the Circuit Court found the issues in favor of the re- 
ceiver and entered a decree dismissing appellant's pétition. On the 
24th of March, 1910, the court, upon application made by the re- 
ceiver, amended the decree theretofore entered by adding thereto 
the foUowing: 

"It is furtlier ordered and decreed by the court that this decree shall op- 
erate and hâve the effect of a release in full to the défendant, J. A. Edson, 
for any and ail clainied liabllity made or that may be made on behalf of or 
in the name of the Strang Land Company on account of the subject-matter 
of this suit." 

We are of opinion that the amendment making the decree ap- 
ply to the Strang Land Company cannot be sustained, for the rea- 
son that the company was not before the court, and therefore could 
not be affected by any orders made by it. 

The trial court is instructed to modify its decree, by striking 
therefrom the amendment of March 24, 1910, making it applicable 
to the Strang Land Company, and, as so modified, the decree is af- 
fîrmed. 

HOOK, Circuit Judge. Since it is held that Strang cannot main- 
tain this suit as a stockholder, it seems to me unnecessary to dé- 
termine whether he ratified the transaction in question. 



MISSOURI & K. INTERUBBAN RY. CO. v. EDSON. 

(Circuit Court of Appeals, Eighth Circuit. July 8, 1912.) 

No. 3,447. 

BECEIVEBS (114*) LiABILIIY ON BOND. 

A receiver cannot be held personally llable to the corporation, whose 
property was in bis custody, because of contracts or payments whlch 
were expressly authorized by the court before they were made. 

[Ed. Note. — For other cases, see Recel vers. Cent. Dig. §§ 201, 202; 
Bec. Dig. § 114.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Suit in equity by William B. Strang against the Missouri & Kan- 
sas Interurban Railway Company. On exceptions by défendant to 
report of J. A. Edson, receiver. Exceptions overruled, and défend- 
ant appeals. Affirmed. 

Justin D. Bowersock (Lester W. Hall, on the brief), for appellant. 
Samuel W. Moore, for appellee. 

Before HOOK, Circuit Judge, and RINER and WM. H. MUN- 
GER, District Judges. 

•For other cases see same toplc & S numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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RINER, District Judge. William B. Strang, a judgment créditer, 
on the 4th of June, 1908, filed a bill against the appellant, the Mis- 
souri & Kansas Interurban Railway Company, averring that the 
property of the appellant was incumbered by a mortgage ; that its 
pay rolls were unpaid and its crédit impaired, so that it was un- 
able to meet its obligations; and that its property was in danger 
of seizure and sale. It was further averred in the bill that the mo- 
tive power used to operate the road was not adapted to the pur- 
posè, and that it was necessary to install an overhead trolley System 
before the property could be operated at a profit. The bill con- 
tained a prayer for the appointment of a receiver, the ascertainment 
of the demands and liens of creditors, a sale of the property, and 
the distribution of the proceeds. To this bill the appellant fîled its 
answer, admitting the allégations of the bill, and consenting to tbe 
appointment of a receiver. J. A. Edson, the appellee, was there- 
upôn appointed receiver, and qualifîed on June 10, 1908. On the 
6th day of July, 1908, the receiver filed a pétition asking for instruc- 
tions, and by cotisent of ail parties an order was entered authorizing 
the receiver to borrow $350,000 and to issue receiver's certifîcates 
therefor as might be needed for the following purposes: 

(a) For the payment of debts and liabilities, the payment of . which 
is provided for in the order appointing the receiver herein. 

(b) For repâirs upon track and roadbed. 

(c) For changing the road into an electric trolley Une and install- 
ing a System for opération by electricity. 

(d) For the purchase or acquisition of proper equipment there- 
for. 

(e) For the purpose of paying and discharging the indebtedness 
of the railway company and for the purpose of releasing its securi- 
ties. 

Of the $350,000 worth of certificates authorized, but $200,- 
000 worth were issued, and" the work of equipping the road 
with an overhead trolley System was completed in December, 1908. 
September 24, 1909, the railway company fîled its . application foi- 
the discharge of the receiver and the restoration, of its property. 
October 21, 1909, a final decree was entered, restoring the property 
to the railway company, and reciting that the receiver's certificates 
theretofore issued had been paid, canceled, and filed. The receiver 
filed his final report on the ÎSth day of November, 1909. To this 
report the appellant filed two exceptions, which were overruled, 
and it is from the order of the court overruling thèse exceptions 
that this appeal istaken. 

The receiver, having found it impracticable to make a sale of the 
certificates to the amount authorized by the order of June 6, 1908, 
on the llth day of August, 1908, applied to the court for authority 
to sell certificates to the amount of $125,000, par value, to the First 
National Bank of Kansas City, the proceeds to be used for the pur- 
poses specified in subparagraphs "a," "b," "c," and "d" of para- 
graph 1 of the order of June 6, 1908. The court authorized the 
sale by the following order : 
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"The application of the reeeiver to enter into a contract with the First 
National Bank of Kansas City for the sale to the said bank of receiver'.s 
certiflcates to the amount of one hundred and twenty-tive thousaiid i."iil25.- 
000.00) dollars, par value, came on for hearing ; and, the court being fully ad- 
vised in the premises, it is ordered that the said reeeiver, J. A. Edsou, be 
and he Is hereby authorized to exécute a contract with the said First >.'a- 
tional Bank of Kansas City in accordance with the draft of the same which 
is hereto attached." 

This order was entered with the- express consent and approval 
of the président and solicitor of the appellant. The contract pro- 
vided that the certifîcates issued to the bank, so long as they were 
held by the bank, should be prior, senior, and first to any other re- 
ceiver's certifîcates issued by said reeeiver. 

October 10, 1908, the First National Bank of Kansas City ex- 
pressed a willingness to take additional certiflcates to the amount 
and value of $25,000, the proceeds to be used for the purposes 
specified in the order of Augtist 11, 1908, and the reeeiver made 
application to the court for authority to make the sale. On the 
same day the court authorized the sale and the exécution by the 
reeeiver of a supplemental agreement with the bank covering it. 

Thereafter, and on June 21, 1909, the court by an order author- 
ized the sale of certiflcates of the par value of $70,000 to the Com- 
merce Trust Company, but under this order only $50,000 worth 
of certiflcates were issued. The contract with the Commerce Trust 
Company for the sale of certiflcates toit provided that the proceeds 
were to be applied to one or more of the purposes specifled in sub- 
paragraphs "a," "b," "c," "d," and "e" in paragraph 1 pf the order 
of July 6, 1908, and no complaint is made that the proceeds re- 
ceived from the sale of any of the certiflcates were not applied to 
the purposes authorized. 

It is contended by the appellant, under its flrst exception, that the 
contract made between the reeeiver and the First National Bank, 
in which it was agreed that any additional certiflcates issued by the 
reeeiver should be inferior in lien to those sold to the bank, pre- 
vented the sale and disposition of the full amount avithorized by the 
order of July 6, 1908, and that the company was required to pay 
$14,500 to obtain an extension on a note, secured by the bonds of 
the company deposited as collatéral, which had been negotiated for 
its beneflt in New York ; and it now seeks to hold the reeeiver per- 
sonally liable in damages for the money paid to obtain the exten- 
sion on the note. This cannot be done, for several reasons: First. 
Because the contract with the bank, before it was executed, was 
reported to and authorized by the court, with the consent of the 
président and solicitor of the appellant. Second. Because the con- 
tract did not prevent the negotiation and sale of the entire amount. 
If purchasers could be obtained for ail of the certiflcates authorized, 
the certiflcates held by the bank could hâve been taken up, and the 
other certiflcates issued would then hâve become a flrst lien upon the 
property. Third. In any event the damages claimed were altogether 
too remote. 

The reeeiver, acting under orders of the court, entered into a con- 
tract with Arnold & Co., contractors, for installing an overhead trol- 
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ley System, Arnold & Co. to receive as compensation a percentage of 
the cost thereof, and to hâve in addition tliereto Ihe use of Certain 
equipment, owned by the railway Company, while performing the 
work. It is insisted, under the second exception, that the value of 
the use of this equipment should hâve been charged against Arnold 
& Co. and deducted from their final payment. This contention is 
whoUy without merit. The compensation to be paid Arnold & Co. 
was a percentage of the cost ; permitting them to use the equipment 
of the railway company diminished the cost, and necessarily dimin- 
ished the compensation to be paid them ; therefore, instead of be- 
ing injured, the appellant; was directly benefited. In addition to 
this, the agreement, before it was entered into, was authorized by 
the court, and when Arnold & Co. presented their final account it 
was approved by the court and the receiver directed to pay it. Thèse 
orders fully protected the receiver from any personal liability. 
AiBrmed. 



NIAGARA FIRE INS. CO. OF NEW YORK et al. v. ADAMS et al. 
(Circuit Court of Appeals, First Circuit. September 10, 1912.) 

No. 958. 

COUBTS (§ 385*) — SÏATE PKACTICE — JTJBISDICTION — ADEQUATE REMEDY AT LaW 

— Suit foe Cancbllation oi" Insurance Policy. 

A fédéral court of equlty^ wiU not foUow a practlce of the courts of the 
State In which it sits, by eritertalning a suit for the cancellatlon of an 
Insurance pollcy for fraud of the insured, where the facts alleged would 
not only constitute a complète défense to an action at law on the pollcy, 
but would support an action at law for deeeit. Insurance Co. v. Bailey, 
13 Wall. 616, 20 L. Ed. 501, and Buzard v. Houston, 119 U. S. 317, 7 Sup. 
et. 249, 30 L. Ed. 451, applied. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 90^-907% ; Dec. 
Dlg. i 335.» 

Conformlty of practlce In common-law actions, see notes to O'Connell 
v. Reed, 5 C. C. A. 594 ; Nederland Life Ins. Co. v. Hall, 27 C, C. A. 392.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Suit in equity by the Niagara Fire Insurance Company of New 
York and another against Aima H. Adams and others. Decree for 
défendants, and complainants appeal. Afïirmed. 

The following are the opinions of Dodge, District Judge, in the 
lower court 

On Demurrer to Bill. 

According to this blU the complalnant Niagara Flre Insurance Company 
issued two poUoies of fire Insurance to the défendant Adams, coverlng the 
Personal property in the building 47 Juniper street, Boston, and the complaln- 
ant Glens Falls Flre Insurance Company issued to her one pollcy coverlng 
the same property. The Niagara Company's pollcles, Nos. 92,407, for $2,000, 
and 100,779, for $4,000, were issued November 21, 1908, and November 22, 
1910, respectively ; the first-mentioned pollcy being niade payable to the de- 
fendant McGlnnis, mortgagee, as Interest may appear. The Glens Falls Com- 
winy's pollcy No. 60,476, for $1,000, was Issued April 23, 1910. Proofs of an 

*For other cases eee same topic & § numbes in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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alleged loss under tlie policies hâve been presented, whereof the défendants 
are elaiming payment from the complainant companies. The complalnants 
ask the court to déclare thèse policies void for fraud and to enjoin the de- 
fendants from suing or enforcing them. 

The allégations of fraud are that the two défendants, having been closely 
associated for years, and being without tlnancial resources, fraudulently 
agreed and conspired to obtaln the policies descTibed, upon articles of little 
or no value, for the purpose of causing the property to be destroyed by iire 
and of fraudulently obtaining from the plaintiffs payment of the policies 
above mentioned; that in pursuance of this plan the défendant McGlnnis 
falsely represented to the Niagara Company, on or about November 20, 1908, 
that she held a mortgage on Adams' Personal property to tbe amount of 
.$3,000, and requested the issuance of its pollcy No. 92,407 for $2,000, in 
Adams' name, payable to her as mortgagee as interest may appear, then well 
Knowing that she had no mortgage upon any property of Adams, and that 
the Niagara Company, believing this statement, Issued the poliey, upon proii- 
erty worth not more than $1,000; that also in pursuance of the same plan 
the same défendant falsely and knowingly represented to the same company, 
on or about November 20, 1910, that she had sold $4,000 worth of Personal 
property to Adams, and requested the issuance of its poliey No. 100,779 to 
Adams in order to obtain said Insurance on property of little value, and that 
the Niagara Company, believing said statement, issued said poliey accord- 
tngly ; that the défendant Adams represented to the Glens FalLs Company, 
at some time not specifled, that she owned a large amount of valuable prop- 
erty on which there was no other Insurance, knowing at the time that she 
held the poliey No. 92,407 above mentioned, and that neither défendant at 
any time disclosed to either company that the other company had issued iwl- 
icies on the property ; and that the défendant Adams in pursuance of said 
plan set a flre, or caused it to be set, at 47 Juniper street, on December 15, 
1910, for tbe purpose of destroylng ail the insured property and obtaining 
payment of a total loss under the policies, but that only part of the property 
was destroyed by flre, and part of the remainder was damaged by fire, smoke, 
and water. It is further alleged that Adams never executed any mortgage 
to McGlnnis, but had bound herself by wrltten agreement to pay McGinnls 
$7,000, with interest at 6 per cent., in weekly payments of $10 each, for a 
large number of perishable articles specifled in the proofs of loss afterward 
presented, wherein the priée of each article was flxed far in excess of Us 
value, in order to show that the value of the insured property intended to be 
destroyed by flre would equal or exceed the total amount insured under ail 
the policies. 

The Niagara Company may bave belleved the alleged false statements to 
be true when it issued its policies 92,407 and 100,779, but there Is no distinct 
allégation that it was induced to issue them by its bellef in the truth of 
those false statements. Whether the défendant McGlnnis held a mortgage on 
the property or not, or to what amount, would not appear to bave been ma- 
terial when the policies were issued. In case of loss under tbe policies, she 
would in any event bave had to prove her Interest in order to recover. Nor 
would the value of the property appear to bave been material when the pol- 
icies were Issued. To recover after a loss, the insured would hâve to prove 
the value of what was lost. As to the poliey issued by the Glens Falls Com- 
pany, the blU does not even allège that the statements clalmed to bave been 
false were believed to be true by the insurer when it issued the poliey, and 
the statement that there was no other Insurance on the property does not 
appear to bave been material, in view of tbe usual provisions regarding other 
Insurance whlch ail the policies contaln. But, assuming it to be shown that 
the Insured took out ail the policies in pursuance of a préviens plan to cheat 
tbe insurers by causing a fraudulent loss, there can be no question that this 
would show ail tbe policies to bave been void when issued, llke any coutract 
into which one party enters for the puiTpose of eheating the other by means 
of it. I>ow v. Sanborn, 3 Allen (Mass.) 181; Halgb v. Delacour, 3 Camp. 319. 

Proof of such a fraud, however, would be a complète défense to an action 
at law on either poliey, and altbough a fédéral court of equity may in a prop- 
er case order the surrender and cancellation of a poliey of Insurance void 
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for fraud In obtaining it, yet it will not Renerally do so, after a loss Is 
clairued, when the fraud can be perfectly well establisbed as a défense at law 
In a suit on the policy. Spécial circumstanees must be shovvn, threatening 
irréparable injury to the insurer, if be is denied a préventive remedy. Tbat 
be bas no choice of the time of the commencement of tbe action at law, or 
less control of its conduct than the insured, are not circumstanees sufflcient 
for the purpose. Ail this appears to be now settled hy the décision of the 
Suprême Court in Cable v. Insurance Co., 191 V. S. 288, 24 Sup. Ct. 74, 48 
L-. Ed. 188 (1903). See, also, Riggs v. Insurance Co., 129 Fed. 207, GS G. C. A. 
.365 ; Insurance Co. v. Griesa (C. C.) 156 Fed. 398 ; Griesa v. Insurance Co.. 
169 Fed. 509, 513, 94 C. C. A. 635, in the Court of Appeals for the Eighth Cir- 
cuit, following Cahlé v. Insurance Co. 

The blll allèges that the défendant MeGinnis may sue the Niagara Com- 
pany at law on its policy 92,407, that the défendant Adams may also sue it 
at law on its policy 100,779, that Adams may also make It défendant with 
MeGinnis in an eqviity suit to establish the respective interests of the two 
défendants under its policy 92,407, and that Adams may also sue the Glens 
Falls Company on its policy 60,476. This prospect of a multiplicity of suits 
is relied on to establish the complainants' right to équitable relief, 

It is obvious that part of the apprehended multiplicity Is because of the 
fact that two separate insurers bave joined in this bill as complainants; but 
no connection between theui, and no dependence of either on the other, in the 
issuing of their respective policies, is alleged, and the dates of tbe policies, 
as stated, are widely separated. Nor is it alleged that the amount for which 
either insurer may be held dépends on the amount of liability of the other, 
as in Virginia-Carolina, etc., Co. v. Home, etc., Co., 113 Fed. 1, 51 C. 0. A. 21. 
Bxeept that the policies cover the sanie property. the frauds alleged upon 
tbe respective insurers were distinct and independent. The Glens Falls Com- 
pany which has issued one policy only on the property can hardly claim 
rights in equlty, which it would not hâve if it stood alone, because the Niag- 
ara Company issued two policies on the same property, one some 18 months 
earlier and one some 6 months later than its own policy. The two insurers 
in combination hâve no more of a cause of action in eqiiity than either wouid 
hâve independently. Insurance Co. v. Mohlman Co. (C. C.) 73 Fed. 66; In- 
surance Co. V. Hoover, etc., Co., 173 Fed. 888, 891, 97 C. C. A. 400, 32 L. R. 
A. (N. S.) 940. 

If the Niagara Company issued two policies en the property, one two years 
later than the other, the flrst payable to the alleged mortgagee, as interest 
may appear, it may be subject to more than one suit ; but it can hardly be 
sald to be subject to more than one on the same contract. Litigation between 
the two insured under one of the contracts can hardly be said to increase 
the number of possible suits which the insurer may bave to défend. That it 
may hâve to défend suits on each of the two policies referred to 1 am unable 
to regard as establlshing a sufficient probability of irréparable injury to it. 
Insurance Co. v. Pearson (C. C.) 114 Fed. 395, decided in this court in 1902, 
Is the authority most relied on by the complainants; but the apprehended 
multiplicity of suits there treated by the court as a circumstance sufficient, 
with other circumstanees, to establish jurisdietion in equity, eonsisted in a 
possibility of many successive suits arising ont of the same policy. I flnd no 
authority for holding that when the insurer has issued two policies on widely 
separated dates, though to the same insured and on the same property, the 
prospect of a suit against hlm on each policy is enough to entitle him to bring 
the insured into a court of equity. 

None of the other facts alleged in the bill seem to me sufficient to warrant 
Its maintenance, if it cannot be maintained upon the alleged grounds already 
discussed. The demurrer is therefore sustalued. The temporary iniunction 
in force may, if the complainants request it, be continued in force long 
enough to afCord them an opportunity to appeal. 

On Demurrer to Amended Bill. 

Since the demurrer to the original bill was sustained (see opinion above), 
the plaintiffs hâve, with the défendants' consent, been allowed to amend the 
blll as set forth in their motion iiled December 4, 1911. 
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The amendment lias c-ured some of the def eets found to exist in the original 
bill. It is now averred that the plalntlfE Glens Falls Company believed the 
alleged false statenients ; also that both the plaintiff companies relied upon 
said statenients and were thereby Indueed to issue their polieies. 

ïhe aniendnient also sets forth the "other Insurance" clause found in each 
poliey. Copies of the polieies are annexed to the original bill, and this quo- 
tation is not, strictly speaking, an arnendmeat. The amendment goes on to 
aver that by reason of the clause quoted the amount of liability of elther 
insurer dépends upon the amount of liability of the otlier. The clause is iu 
conimon use in similar polieies, and does not, to my mind, bring about the 
resuit averred. Reeovery under either poliey is not made dépendent on the 
amount recovered under the others, but upon tlie amount insured by them. 

The remainder of the amendment changes the wordlng of the twenty-first 
paragraph of the bill, but does not seem to me to add anything material. The 
reasons agalnst taking jurisdiction in equity of the controversy set forth, 
with the resuit of depriving the défendants of their rlght to resort to a court 
of law, seem to me no less strong thau before. 

The présent demurrer is therefore sustained. 

Arthur J. Selfridge, of Boston, Mass., for appellants. 
Thomas M. Viiison, of Boston, Mass., for appelles Adams. 
W. Kittredge, of Boston, Mass. (Kittredge & Dana, on the 
brief), for appellee McGinnis. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. To state this case in a short wa}^ 
but sufïicient for our purposes in view of our références to the 
opinions of the learned judge of the Circuit Court, this is a bill 
filed by two fîre insurance companies, which issued three fîre pol- 
ieies, two by the Niagara Company and one by the Glens Falls 
Company, to the two respondents, who are each asserting certain 
interests in the property to which the polieies relate. The bill al- 
lèges frauds in obtaining the polieies which, if proved, would be a 
full défense to them at either law or equity. It also allèges that 
a portion of the property was destroyed by fire during the cur- 
rency of the polieies, but that only a portion of the property was 
so destroyed. It also allèges that the respondents hold the pol- 
ieies, and refuse to surrender the same, and prétend to hâve a claim 
thereon for possible future loss, "so that, if the remainder of said 
property should be destroyed by fire, they would hâve an addi- 
tional claim under said polieies." 

The two polieies issued by the Niagara Company expired after 
the decree in the Circuit Court, and after the appeal to this court 
was perfected. Therefore as to them the appeal becomes a moot 
appeal, and necessarily fails. 

The bill was amended to cover a certain lack of spécifie alléga- 
tions, and demurred to in its amended form. The demurrer was 
sustained, and a decree entered for the respondents, whereupon 
the complainants appealed to us. No question of pleading now re- 
mains, and the case is before us on the merits. 

The bill, in addition to the charge of fraud, allèges that there 
are certain questions of contribution between the two companies, 
and certain other questions of adjustment, which threaten a com- 
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plication and multiplicity of litigation, enough to furnish a basis 
for this bill in equity. There is, however, nothing hère beyond the 
ordinary questions of contribution, which always occur, in the 
main, as between concurrent underwriters ; and as to this proposi- 
tion we accept the reasoning and conclusion of the Circuit Court. 

Also, as to the principal relief sought for by the bill, which is for 
cancellation of the policies by reason of the alleged fraud in ob- 
taining them, we observe that the topic.has been fully discussed 
by the learned judge of the Circuit Court in two opinions passed 
down by him ; and we are satisfied with the reasoning of the opin- 
ions and the conclusions reached therein. We adopt the same, 
with some additions thereto, as follows: 

The conclusions of the Circuit Court on this branch of the case 
dépend on the gênerai proposition that the complainants hâve full 
remedy at law; so that, within the authorities cited by the court, 
among which is Cable v. Ins. Co., 191 U. S. 288, 24 Sup. Ct. 74, 
48 L,. Ed. 188 (1903), the bill cannot be maintained, inasmuch as 
none of the exception^l reasons for maintaining it appears. How- 
ever, the complainants maintain that, in accordance with the déci- 
sion of the Suprême Judicial Court of Massachusetts, constituting 
the district in which thèse occurrences arose and this litigation was 
carried on, state courts in equity would hâve full jurisdiction on 
the facts shown hère, for which see Commercial Ins. Co. v. Mc- 
Loon, 14 Allen (Mass.) 351, the Circuit Court should hâve ac- 
cepted the jurisdiction as claimed by the complainants, even 
though, independently of the local practice, it could not hâve been 
required to do so. Of course, the complainants understand that, in 
matters of equity, the statutes of the United States do not require 
the fédéral courts to follow the rules of practice prevailing in the 
iBtate court^, as they require this in common-law proceedings. Nev- 
ertheless the complainants rely on the fact that in some cases, by 
certain analogies, the fédéral courts do accept spécial rules of the 
locality of the district within which the litigation is pending, giv- 
ing rights and privilèges in equity beyond those usually recog- 
nized by the courts of the United States. This, however, never 
has gone so far as now asked for by the complainants. Perhaps 
Cowley V. Northern P. R. Co. (1895) 159 U. S. 569, 582, 583, 16 
Sup. Ct. 127, 131 (40 L. Ed. 263) states this exceptional rule as 
well as it can be stated anywhere, in the following language : 

"Altliough the statute of a state or terrltory may not restrict or liuiit the 
équitable jurisdiction of tbe fédéral courts, and may not directly enlarge 
such jurisdietiori, it may establish new rights or privilèges which the fédéral 
courts may enforce on their equity or admiralty side, preeisely as they may 
enforce a new rlght of action giveu by statute upon their common-law side.'' 

Of course, ail the décisions in this direction limit this to mat- 
ters which are of an équitable nature, while in the case at bar there 
is at the outset no state statute establishing a new right or priv- 
ilège. We are asked to follow in equity a practice of the state 
courts not based on any particular législation, but on gênerai rules 
of law. If we should admit that proposition hère, it would fol- 
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low that we must in every case in equity follow the practice of 
the local tribunals. This, of course, no one would undertake to 
maintain. But this is not ail. 

It cannot be questioned that in England at the time to which the 
rules of the Suprême Court in equity refer us, and according to 
the practice which prevailed in the United States prior to the later 
décisions of the Suprême Court, and aside from the statute to 
which they refer, there was a gênerai equity power to set aside 
instruments obtained by fraud, whether there was a full défense 
at law or not, and whether or not the case had so far ripened that 
the parties against whom a bill in equity was brought had a right 
of action which might be immediately enforced. This was an old 
rule, as ancient as the period in England when the courts of com- 
mon law had only limited powers with référence to défenses based 
on fraud. That équitable right having once originated was never 
lost, and was early recognized by various Chanceliers in the Unit- 
ed States, and by the text-writers. For example, Story's Equity 
Jurisprudence, the first édition of which was published before the 
décision in Ins. Co. v. Bailey, hereinafter referred to, affirmed the 
gênerai right to compel delivery up and cancellation of agree- 
ments, securities, deeds or other instruments obtained by fraud, 
without any limitation. This was a wholesome doctrine, and was 
free from the uncertainties and embarrassments connected with the 
new rule of the fédéral courts, as fully manifested in Ins. Co. v. 
Bailey, 13 Wall. 616, 20 L. Ed. SOI, decided at the December term, 
1871, and Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. 
Ed. 451 (1886). Thèse décisions were based on the Judiciary Act 
of 1789. While ordinarily the Suprême Court has not applied that 
act to eut down the ancient équitable jurisdiction, it has clearly 
done so with référence to the particular topic concerned hère. The 
extent to which this line of décisions reaches is shown in Buzard 
V. Houston. There the rule of Ins. Co. v. Bailey is fully developed 
and explained; and this line of décisions necessarily reaches the 
case at bar, and every aspect of it, notwithstanding there may be 
a remuant of one of the policies, the Glens Falls policy, which has 
not yet ripened, so far as an existing right of action is concerned. 

We thus refer to Buzard v. Plouston, first as demonstrating the 
application of the limitation of the exceptional practice relied on 
by the complainants, to the effect that in some cases the fédéral 
courts may adopt in equity the peculiar rules of the state courts. 
Ins. Co. V. Bailey and Buzard v. Houston show that the rules as 
to cancellation of instruinents governing the fédéral courts grow 
out of a statute of the United States, which, of course, controls 
the fédéral courts, whatever may be the local practice, or even lo- 
cal statutes. Therefore, for this spécial reason, no fédéral court 
would be justified in adopting the local procédure under the cir- 
cumstances arising hère. 

We also refer to Buzard v. Houston for the second reason, that 
it establishes the proposition that the learned judge of the Circuit 
Court was right in holding that there are no peculiar circumstances 



828 198 FEDERAL KBPOETEB 

hère which take this case out of the gênerai rules with référence 
to the cancellation of instruments. In Buzard v. Houston certain 
untruthful représentations were involved which were shown to be 
false; and yet the court set up the statute of 1789 as a full dé- 
fense to a proceeding in equity, because it said, at page 253, that 
"the présent bill states a case for which an action of deceit could 
be maintained at law, and would afford full, adéquate, and com- 
plète remedy." In the présent case, if the complainants should 
bring an action of deceit for fraudulent représentations, and main- 
tain their suit, the}' would obtain a judgment which would create 
a complète estoppel as against any suits on the policies. This is 
a fundamental proposition, which disposes of the case in any as- 
pect. 

The decree of the Circuit Court is affirmed, and the respondents 
recover their costs of appeal. 



rPDlKE GRAIN CO. v. P. P. WILLIAMS GRAIN CO. 

(Circuit Court of Appeals, Eiglith Circuit. July 17, 1912.) 

No. 3,642. 

Sales (§ 72*) — Conteact fob Sale of Grain — Construction — "Countbt 

RUN" OAI'S. 

Evidence considered, and held to sustain a flnding that "country run'* 
oats, according to the usage and understanding of the grain trade, nieans 
the grain as it couies from country stations in car load lots, with the 
identity of the contents of the several cars preserved, and that a contract 
for the sale of such oats was not complied with by furnishing oats which 
had been in a terminal elevator. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 197-202 ; Dec. Dlg. 
§72.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of Missouri. 

Action at law by the Updike Grain Company against the P. P. 
Williams Grain Company. Judgment for défendant, on counter- 
claim, and plaintifï brings error. Affirmed. 

Richard A. Jones and Smyth, Smith & Schall, for plaintifï in error. 
Arthur B. Shepley and Nagel & Kirby, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and WILLARD, 
District Judge. 

WILLARD, District Judge. On the 31st of August, 1908, the 
plaintifï, Updike Grain Company, and défendant, P. P. Williams 
Grain Company, at Omaha, Neb., entered into a contract in writ- 
ing for the sale by the plaintifï and the purchase by défendant of 
100,000 bushels of No. 3 White Oats at 50 cents per bushel ; 50,000 
bushels of which were to be delivered the first half of October at 
.St. Louis, Mo., following the contract, and the other 50,000 bushels 

•For otlier cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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to be delivered the last half of October at St. Louis, Mo., followingf 
the contract. This contract provided that the Omaha weights and 
inspection should control. The oats were to be what is known as 
"country run" oats, and the whole question turns upon what "coun- 
try run" means in this contract. 

On October 1, 1908, plaintifï shipped to St. Louis on account of 
the contract in question, 24 cars of oats, containing 30,937 bushels. 
The bills of lading therefor were attached to a draft on défendant 
for $14,676.76, which draft was presented to and paid by défendant 
before the arrivai of the oats in St. Louis. As soon as défendant re- 
ceived the oats, it notifîed plaintifï that the oats were not, in its 
judgment, "country run" oats, and requested plaintifï to take back 
the same, which request was refused. Thereafter, on or about Oc- 
tober 5, 1908, plaintifï shipped to défendant 14 cars containing 19,- 
218 bushels of oats, and on October 19, 36 cars containing 46,718 
bushels, ail of which the défendant refused to receive and pay for. 
Plaintifï brought this action to recover $3,210.66, the différence be- 
tween the price which the défendant agreed to pay and the price at 
which the plaintifï was obliged to sell that part of the oats which 
the défendant refused to receive. The défendant interposed a coun- 
terclaim for $1,062.50, the différence between what it had paid for 
the oats which it received, and what those oats were worth. The case 
was tried by the court without a jury, and judgment entered for the 
défendant on its counterclaim for $773.42. 

The court made the following fînding : 

"(S) Ali of the oats shipped by plaintifif to défendant were loaded out of the 
South Omaha elevator of plaintlff from bins in which there had, during the 
previous month, been accumulated, stored, and commingled the contents of 
varions cars. In making this shipment to détendant, in no case was the 
identity of the contents of any car as It ran from a country station pre- 
served; but in each case the car was loaded from the stock which had been 
accumulated and stored in the bins of the elevator." 

No objection is made to this fînding by either party. The daim 
of the plaintifï is that the oats came from country elevators in dif- 
férent cars, that thèse cars containing nothing but country elevator 
oats were ail placed in the same bin, that they were not mixed with 
any other oats or with anything else, and that the identical oats 
which were put in the bin were loaded into cars and shipped to the 
défendant; and the plaintifï insists that after being handled in this 
way they were "country run" oats. The défendant claims that in 
order to be "country run" oats the identity of the oats as they came 
from the country must be preserved ; that if it is necessary to trans- 
fer them from the car into which they were loaded at the country 
elevator that transfer must be what is known as a direct transfer. 
that is, from car to car; and that if the oats are put into a bin in 
a terminal elevator, even though the same oats are later taken out 
of the bin, they cease to be "country run" oats. 

Upon this question the court found as follows : 

"(5) By the gênerai and established usage and understanding of the grain 
trade among merehants and dealers, the term 'country run,' when used in a 
contract for the sale of grain, uieant and sigulfled grain as it came in from 
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country stations In car load lots, with the identlty of tbe contents of tbe 
several cars preserved, which had never been accumulated or stored in a 
terminal market elevator in blns in wMch the contents of a number of cars 
bad been mixed or mingled. Thls gênerai usage and understanding was 
kuown to both parties, and no establislied local usage to the contrary was 
shown to exist in Omaha. Omaha was a terminal market and the Soutb 
Omaha elevator of plaintilï was a terminal market elevator within the mean- 
ing of that term." 

This finding is fatal to the plaintiff if there is évidence to sustain 
it. The évidence is ample to show that the custom required the 
identity of the grain to be preserved, and forbade its entrance into 
a terminal elevator. There is also évidence to support the court's 
finding that the rule in Omaha did not differ from the rule else- 
where prevailing. Some of this évidence can be found in the testi- 
mony of the plaintifï's own witnesses. Cope, its treasurer, testi- 
fied as follows: 

"Q. It is understood to mean grain from the country elevator as distin- 
guished from a terminal elevator? A. y es; at the same time it could be 
'country run' out of a terminal elevator. 

"Q. That is not the gênerai understanding? A. No, it is not." 

He also testifîed as follows : 

"Q. And that gênerai meaning is that it is oats that has not been through 
a terminal market ; that is the gênerai meaning? A. It is generally under- 
stood that 'country run' oats are oats that are not from a terminal market, 
although they ship 'country run' oats through a terminal market. * * * 

"Q. Siippose the Williams Company, in their elevator hère (St. Louis) 
handled those oats in identlcally the same way you haudled them in yoiir 
South Omaha elevator ; would they not he 'country run,' accordlng to your 
définition, when loaded out for shipment to Chicago, Nashville, or anywhere 
else? A. Ko, sir. 

"Q. You say they would not? A. Ko, sir." 

Kearney, the plaintifï's superintendent, at the time of the trans- 
action, test'ified as follows : 

"Q. Why did you say, Mr. Kearney, that you would not hâve put into your 
South Omaha elevator wlth thèse oats, oats that came from a terminai mar- 
ket? A. Because I could not do it and be sure that they were 'country run' 
oats. 

"Q. Because you would not know when they went into that elevator wheth- 
er something had been done to them when they came out; is not that the 
fact? A. ïhat is, the elevator from which we recel ved them? 

"Q. ïes. A. Yes, sir. 

"Q. In other words, you thlnk with respect to that grain that before you 
call it 'country run' you are entitled to the Insurance of that fact, with the 
further fact that the grain comes in in the origmal car from the country? 
A. To be sure of it being 'country run' I would expect — 

"Q. It would hâve to come in in the car from the country? A. From the 
country station. 

"Q. In ôrder to satisfy you it was 'country run'? A. Yes, sir. 

"Q. And you would not receive anythlng that did not hâve that stamp of 
genuineness on it? The fact that it was in the original car? A. I would 
not consider it 'country run' oats." 

Huntley, another witness for plaintiff, testified as folloAVs: 

"Q. But the identity of that car, that is, the identity of the contents of that 
car is preserved, is it not? A. It is supposed to be. 

"Q. AVell, in the absence of dishonesty it is, is it not? A. Where there Is 
a direct transfer." 
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It is évident from the testimony that, if when a contract is made 
nothing more is said or donc than to put the words "country run" 
into it, the phrase does net indicate the quaUty of the grain, but 
rather the way in which it is handled. The rules of the Omaha 
Grain Exchange contain no mention of "country run" as a grade 
or description of grain. Under the terms of this contract which 
provides for Omaha weights and inspection, the officiais of the Ex- 
change had authority to détermine whether the oats shipped to 
the défendant were No. 3 white oats and to weigh them, but they 
had no authority to détermine whether or not they were "country 
run." 

When the défendant bought "country run" oats, it bought not 
only oats that came from country elevators, but also oats that had 
never been in a terminal elevator at Omaha. What the défendant 
wanted was oats which, originating in the country, had not been 
mixed with other oats or with anything else. The only way to be 
sure of that was to provide that they should not go through a ter- 
minal elevator. Once put in an elevator, no one could tell what would 
happen to them. Reliance would hâve to be placed upon what the 
men in charge of the elevator said had happened to them. For 
some reason the trade was not willing to so rely. The plaintiff's 
treasurer was asked : Supposing that, after the défendant received 
this grain from the plaintiff, it had shipped it to Kansas City, if 
that grain would there be considered to be "country run," and he 
answered that he would not so consider it. When asked vvhy, he 
replied, "Because I don't know whether Williams & Co. mixed it 
in the elevator or not, or anything about it." 

The only proof in this case that the identical oats received from 
the country elevators, after being stored some time in plaintiff's 
elevator at Omaha, went to the défendant in St. Louis, is the paroi 
testirnbny of the plaintiff's superintendent, which is not altogether 
satisfactory. 

That the words "country run" may sometimes be used in a dif- 
férent sensé from that stated in the findings is indicated in some of 
the évidence for the plaintiff. But that same évidence (of the plain- 
tiff's "treasurer) also indicates that, when they are used in a différent 
sensé than that above specified, "ail the facts surrounding the grain 
must be thoroughly understood between the buyer and the seller, 
and probably a sample submitted, so they can arrive at an intel- 
ligent basis to frame up their contract." 

The claim that the oats had to go into a bin in a terminal ele- 
vator at Omaha in order to be weighed and inspected, the contract 
providing for Omaha weights and inspection, finds no support even 
in the testimony of the plaintiff's own witnesses. 

The judgment of the court below is affirmed, with costs. 
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HORNER V. CONTINENTAL & COMMERCIAL TRUST & SAVINGS 

BANK. 

(Circuit Court of Appeals, Seventh Circuit. March 8, 1912. Eehearing 
Ûenied May 7, 1912.) 

No. 1,824. 

Receivehs (§ 142*)— Sale— Caveat Kmptor. 

Where a purcbaser at a receiver's sale of the property of a corpora- 
tion did not rely on tbe inventory and appraisemeut, but embraced an 
opportunity to examine the property, after whieh he bid a specifled 
priée, which was aceepted, the rule of caveat eiuptor applled, and he 
was not entitled to an abatement of the price, because of inability of the 
receiver to deliver certain of the property contained in the inventory. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 248-251 ; Dec. 
Dig. § 142.*] 

Appeal from the Circuit Court of the United States fof the East- 
ern Division of the Northern District of Illinois. 

Suit by the Red River Lumber Company against the Maxwell 
Bros. Company, in which the American Trust & Savings Bank of 
Chicago, subsequently changed to the Continental & Commercial 
Trust & Savings Bank, having been appointed receiver of ail de- 
fendant company's property, sold the same to Sidney A. Horner, 
and he, not having obta.ined possession of ail of the property pur- 
chased, applies for an order requiring the receiver to turn over the 
property not delivered. From an order awarding petitioner a par- 
tial payment of the price, to cover the property not delivered, he 
appeals. Affirmed. 

Lloyd C. Whitman and Henry Horner, for appellant. 
Fred H. Atwood, Frank B. Pease, and Charles O. Loucks (John 
S. Hummer, of counsel), for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and ANDER- 
SON, District Judge. 

ANDERSON, District Judge. On the 14th day of July, 1910, the 
Red River Lumber Company filed in the court below its bill against 
Maxwell Bros. Company. The bill averred the insolvency of the 
défendant, and prayed that the court appoint a receiver to conserve 
the property of the défendant, marshal the assets, détermine the lia- 
bilities, and award the usual relief awarded upon such biUs. On the 
next day, July ISth, the American, Trust & Savings Bank of Chi- 
cago, whose name was afterward, during the pendency of the cause, 
changed to the Continental & Commercial Trust & Savings Bank, 
was appointed receiver of ail the property and estate, real, personal, 
and mixed, of the défendant, Maxwell Bros. Company. The receiver 
quaîified, and on July 26th filed its inventory of the property coming 
into its possession as such receiver. Upon pétition of the receiver 
the court ordered that the receiver solicit and advertise for bids for 
the property. Thereafter one Winternitz, having been appointed to 
appraise the property, filed his appraisement, giving his valuations 

•For other cases see same topio & § ntjmebk in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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of the items contained in the inventory. On October 7, 1910, the 
appellant, Sidney A. Horner, submitted his bid for the property to 
the receiyer, as follows: 

"Continental & Commercial Trust & Savings Bank, Receiver of Maxwell 
Bros. Company : I do hereby bid the siim of eighty-one thousand dollars 
($81,000) for ail of the real and Personal property of the ahove-named de- 
fendant, mentioned and as deserlbed in the appraisement on file in this court 
in the above-entitled cause, free and clear of ail liens, incunibrances, taxes, 
aasessments, and ail other charges thereon, exeept the gênerai taxes levied 
thereon for the year 1910. It is understood that for the amount of this bid 
we are to receive a good and merchantable title to said property, and that 
this bid shàll also Include ail Personal property contained in and about the 
eouipany's plant at or near Twenty-First "and Loomis streets, and in the 
barn in that vicinity, and- also ail Personal property on the dock and in the 
sheds near the plant of said company, and shall include the real estate de- 
serlbed as:" 

Then follows the description of the real estate, with which we are 
not now concerned. On October 11, 1910, the receiver filed its péti- 
tion with the court, asking that said bid be accepted, which pétition 
was granted, and an order entered that the bid be accepted and 
the sale made. The $81,000 was paid, and the property was im- 
mediately turned over to the purchaser. On November 22, 1910 
the purchaser, the appellant hère, filed a pétition in the cause, set- 
ting forth the appointment of the receiver, the appraisement of the 
property, his bid, and the acceptance of the same, the completion 
of the purchase, and averring that the receiver failed to turn over 
the following personal property listed in said appraisement, to wit: 

1,586 brass printing plates. 
516 steel printing plates. 
28 brass printing plates. 
900 bundles of bickory strapa. 
156 bundles of bickory strapa. 
6% tons of hay. 

14 sacks of alfalfa. 
200 bushels of oats. 

1 single set of hamess and ] buBgy. 
200 assorted saws. 
60.000 oak keg slaves. 
41,000 pounds of hoop Iron. 
250,560 feet of pine and hardwood lumber. 

The pétition averred that the printing plates, composing the first 
three items, were not turned over by the receiver because they be- 
longed to other persons than the défendant, Maxwell Bros. Com- 
pany. As to some of the remaining items it was averred that they 
were not delivered to the purchaser at ail. Thèse items are of small 
value. The chief claim made was that there were shortages in the 
property; that there was not so much of it on hand and turned 
over to the purchaser as was shown upon the inventory and appraise- 
ment. 

The master heard a large amount of évidence and made his re- 
port fînding that the purchaser based his bid upon the appraise- 
ment; that there was a mutual mistake made by the parties to the 
19S F.— .5.3 



834 198 FEDERAL EBPORTEE 

sale ; that the f ollowing property purchased by the petitioner was 
not delivered to him: 

1,614 brass prlntlng plates $ 617 35 

516 Steel prlnting plates 5160 

156 bundles hickory straps 78 00 

200 assorted saws 1100 

41,000 Ibs. hoop iron 820 00 

248,400 ft. of lumber 3,477 60 

Total $5,0S5 55 

— and récommended that the receiver be directed to pay appellant 
said sumof $5,055.55. 

Numerous exceptions were fiîed to the master's report. On April 
19, 1911, the court overruled ail the exceptions of the purchaser, 
and sustained ail the exceptions of the receiver, except in so far as 
they applied to the printing plates. The receiver has not assigned 
cross-error upon the court's ruling as to the printing plates, although 
in our view of the case it might well hâve donc so. 

The sale was a judicial sale in bulk. The property sold for $81,- 
000. It was appraised at $126,787.56. The purchase price was paid, 
and the property in the hands of the receiver was delivered to the 
purchaser, and presumably he has disposed of it. He made no of- 
fer to rescind, to return the property when he discovered the short- 
ages, but kept ail he got ana asked to be made good for the short- 
ages. There is in the case no claim of fraud. The évidence discloses, 
not only that there was an opportunity given to examine the prop- 
erty, but that the purchaser and his agent did look over it at least 
twice before the saie was made. Upon this record the question is 
presented: Shall the purchaser at the sale be awarded the sum al- 
lowed by the master, or any sum, because of the mu tuai mistake 
which the master found was made, or does the rulè caveat emptor 
apply ? 

"The maxlm 'caveat emptor' Is applied In ail Its force to judicial sales o( 
Personal property. There is no warranty, in law. for there is no one lo 
fall back on." Rorer on Judicial Sales (2d Ed.) § 528. 

"The rule of 'caveat emptor' applies in ail its rigor to Judicial sales. The 
Suprême Court of the United States hold that 'generally in ail judicial sales 
the rule "caveat emptor" must necessarily apply from the nature of the 
transaction there being no one to whom recourse can be had for Indemnlty 
agalEst any loss which may be sustained. Is there, then (they ask), any- 
thing peculiar in the powers of a court of admiralty that will authorlze its 
interposition, or justify granting relief io which a party is not entltled by 
the settled rules of the common lawî' They say, 'We know of no such prlnr 
clples.' Thongh the case in which this doctrine Is thus broadly asserted 
was a case in admiralty, it wiïl be seen that the décision was avowedly put 
upon the principles of the common law. The same case is expressiy re- 
ferred to and the same prinelple reasserted by the United States Court of 
Claims in the case of Puckett v. United States." Rorer on Judicial Sales (2d 
Ed.) § 476. 

TTie same author, in section 475, says: 

"It Is a well-settled prlnciple that In judicial sales there Is no warranty. 
rhls principle, as a gênerai rule, bolds good as to ail those sales of property, 
real or Personal (they being in charaeter judicial sales), made in équitable 
proceedings under the direction and control of the courts, usually denom- 
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inated mortgage sales, guardian's, executor's, and admlnistrator's sales, sales 
for enforcement of vendors' and statntory liens, and sales in proeeedings foi- 
partition. In stiort, in ail sales made under supervision and control of the 
courts on decrees in equlty or on decrees made in the exercise of equity 
powers, there is no warranty, and the purchaser takes what he gets. The 
offlcerj trustée, or person executing the deed Is the mère 'agent or instru- 
ment' of the court, is not llable for defect of title or InsufHciency of the pro- 
eeedings, nor at ail, except for fraud, unless he conveys wlth warranty, and 
then the covenant of warranty blnds him personally, and him only. In the 
Monte Allègre, 9 Wheat. 616, 6 L. Ed. 174, this rule Is plainly asserted by 
the Suprême Court of the United States, and it is the gênerai doctrine in 
most, if not ail, of the states, and of the common law." 

The purchaser in his bid expressly stated : 

"Thls bid shall also inelude ail Personal property contained in and about 
the company's plant at or near Twenty-First and Loomis streets, and in the 
barn In that vicinity, and also ail iJersonal property on the dock and in the 
sheds near the plant of said company." 

This shows that the purchaser did not, as found by the master, 
rely upon the inventory and appraisement. The purpose of the 
clause just quoted was manifestly to inelude ail personal property 
in and about the company's plant, if any, that might hâve been omit- 
ted from the inventory and appraisement. Having had the oppor- 
tunity to examine the property before the purchase, and having be- 
fore the purchase examined the same, as sliown by the record, and 
there being no fraud alleged or proven, no reason is seen why the 
rule "caveat emptor" should not apply in ail its force. 

The decree of the court below should be affirmed; and it is so 
ordered. 



TRUSKETT et al. v. CLOSSER. 

(Circuit Court of Appeals, Eighth Circuit, xiugust 5, 1912.) 

No. 3,74». 

1. Indians (§ 16*) — Lands — Tbansfebs by Minobs. 

Act May 27, 1908, c. 199, 35 Stat. 312, authorizes the leasing of allot- 
ments of minor Indians of the Flve CivUlzed 'i'ritxss by thelr guardians 
under order of the proper probate court of the state, but pro vides that 
the jurisdiction of such courts shall be subject to the provisions of the 
act. It also defines miuors as including "ail maies under the âge of 
twenty-one years," Held, that a district court of the state, aeting under 
a state statute, cannot confer ma.iority on an Indiaa allottee under the 
âge of 21 years so as to qualify him to lease, or otherwLse transfer bis 
allotment. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 45; Dec. Dig. 
§ 16.*] 

2. Indians (§ 15*) — IjAnds— Restrictions on Aliénation. 

Act .July 1, 1902, c. 1375, § 14, 32 ,Stat. 717, which provides that lands 
allotted to Cberokee Indians shall not be alienated "before the expira- 
tion of flve years l'rom- the date of the ratification of tbis act," does not 
remove the restrictions on aliénation at the end of flve yeai's from the 
ratification of the act, regardiess of the date of allotments subsequently 
made, but such section must be construed In connection witb those pre- 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ce3îng and followlng, tbe latter of whlcli expressly provldes that sur- 
plus lands "shall be aliénable in tive years after issuance of patent." 

[Ed. Note.— For other cases, see Indians, Cent Dlg. § 44; Dec. Dig. 
S 15.*] 

Appeal from the District Court of the United States for the East- 
ern District of Oklalioma. 

Suit in equity by Fred D. Closser against A. A. Truskett and W. 
O. Truskett. Decree for complainant, and défendants appeal. Af- 
firmed. 

James A. Veasey (L. A. Rowland, on tlie brief), for appellants. 

G. T. Stanford and Eugène Mackey (T. H. Stanford, on the brief), 
for appellee. 

Before SANBORN and HOOK, Circuit Judges, and WILLARD, 
District Judge. 

WILLARD, District Judge. Robert F. Goodman, a Cherokee 
Indian of one-eighth Indian blood, became 21 years of âge on Sep- 
tember 25, 1910. Nearly one year before that, and on October 12, 
1909, the district court of Washington county, 0kl., entered a judg- 
ment which purported to remove his disabilities as a minor, and 
eight days thereafter, on October 20, 1909, he leased to Overfîeld, 
the assignor of the appellants, A. A. and W. O. Truskett, who were 
the défendants below, the land in question, which was patented to 
him on March 31, 1909, as a portion of his allotment sélection in 
the lands of the Cherokee Indian Nation, under Act July 1, 1902 
(32 Stat. 716). On September 14, 1910, the gênerai guardian of 
Goodman, under authority of the probate court, leased the same 
land to the appellee, Closser, who was the plaintiiï below. 

[1] As said by appellants in their brief, the exact question pre- 
sented is this: 

"Did the district court of Washington county, 0kl., hâve jurlsdletlon to 
confer the rlghts of majority on Robert F. Goodman, a Cherokee Indian al- 
lottee of one-eighth degree Indian blood? If so, appellants' lease is valid, 
and thelr demurrer to appellee's blU should hâve been sustalned. If not, 
the action of the court below was not error." 

The question was presented in the court below by demurrer to 
the bill. On the overruling of this demurrer défendants declined 
to answer, and a decree was entered quieting plaintiff's title to his 
leasehold interest. The décision of the case requires a construc- 
tion of Act May 27, 1908 (35 Stat. 312). 

At the time of the passage of this act, the United States had fuU 
control of the land allotted to Goodman. In Heckman v. United 
States, 224 U. S. 413, 32 Sup. Ct. 424, 56 L. Ed. 820, decided by 
the Suprême Court on April 1, 1912, which case affirmed the judg- 
ment of this court in a case «reported under the name of United 
States V. Allen, 179 Fed. 13, 103 C. C. A. 1, it was said : 

"The placing of restrictions upou the rlght of aliénation was an essentlal 
part of the plan of Indlvidual allotment; and limitations were imposed by 
each of the allotment agreements. The separate statutes were supplemented 

■For otticr gases ses same toplc ê i kumbeb in Dec. & Am. Digâ. 1907 to date, & Rep'r lud^^es 
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by the gênerai acts of 1906 and 1908, already mentioned. Thèse restrictions 
evinced the continuanee, to this extent at least, of the guardianship which 
the United States had exercised from the beginning. That the conferring 
of ciïizenship was in no wise Inconsistent with the rétention of control 
over the disposition of the allottcd lands was expressly decided in the case 
of Tiger V. Western Investment Co. [221 U. S. 286, 31 Sup. Ct. 578, 55 I>. 
Ed. 738], in which the conclusions of the court were thus stated: 

" 'Conceding that Marchie Tiger by the act conferring citizenship obtained 
a status which gave him certain civil and political rights, Inhering in the 
privUeges and imœunities cf such citizenship unnecessary to hère discuss, 
he was still a ward of the nation so far as the aliénation of thèse landa 
was concerned, and a member of the existing Creek Nation. * * * Upon 
the matters involved our conclusions are that Congress bas had at ail times, 
and now bas, the right to pass législation in the interest of the Indians as 
a dépendent people; that there is nothing in citizenship incompatible with 
this guardianship over the Indian's lands inherited from allottees as shown 
In this case ; that in the présent case, when the act of 1906 was passed, the 
Congress had not released its control over «be aliénation of lands of full- 
blood Indians of the Creek Nation; that it was within the power of Con- 
gress to continue to restrict aliénation by requiring, as to full-blood Indians, 
the consent of the Secretary of the Interior to a proposed aliénation of lands 
such as are involved in this case; that It rests with Congress to détermine 
when its guardianship shall cease, and, while it still continues, it bas the 
right to vary its restrictions upon aliénation of Indian lands in the promo- 
tion of what It deems the best interest of the Indian.' " 

Section 1 of the Act of May 27, 1908, is as follows : 

"Section 1. That from and after sixty days from the date of this act the 
status of the lands allotted heretofore or hereafter to allottees of the Five 
Civiiized Tribes shall, as regards restrictions on aliénation or incumbrance, 
be as follows: Ail lands, ineluding homesteads, of said allottees eurolled as 
intermarried whites, as freedmen, and as mixed-blood Indians having less 
than half Indian blood ineluding minors shall be free from ail restrictions. 
Ail lands, except homesteads, of said allottees enrolled as mixed-blood In- 
dians having half or more than half and less than three-quarters Indian 
blood shall be free from ail restrictions. Ali homesteads of said allottees 
enrolled as mixed-blood Indians having half or more than half Indian blood, 
ineluding minors of such degrees of blood, and ail allotted lands of enrolled 
full-bloods, and enrolled mixed-bloods of three-quarters or more Indian blood, 
ineluding minors of such degrees of blood, shall not be subject to aliénation, 
contract to sell, power of attorney, or any other Incumbrance prier to AprU 
twenty-sixth, nineteen hundred and thlrty-one, except that the Secretary of 
the Interior may remove such restrictions, wholly or in part, under such 
rules and régulations coneerning terms of sale and disposai of the proceeds 
for the beneflt of the respective Indians as he may prescrlbe The Secre- 
tary of the Interior shall not be prohibited by this act from continulng to 
remove restrictions as heretofore, and nothing herein shall be constrned to 
Impose restrictions _rem.oved from land by or under any law prior to the 
passage of this act.~ No restriction of aliénation shall be construed to pre- 
vent the exercise of the right of eminent domain Jn condemning rights of 
way for public purposes over allotted lands, and for such purposes sections 
13 to 23 Inclusive, of an act entltled 'An act to grant the right of way 
through Oklahoma Territory and the Indian Territory to the Enid and Ana- 
darko Rallway Company, and for other purposes,' approved February twen- 
ty-elghth, 1902 (Thirty-second Statutes at Large, page forty-three), are here- 
by continued in force In the state of Oklahoma." 

Goodman came within the class iirst named in this section, hav- 
ing less than one-half Indian blood, and it is claimed that his al- 
lotment was freed from ail restrictions. If that section stood alone, 
this contention might be sustained, but it must be construed with 
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other sections contaîned in the same act. Among them is section 
2, which is as follows: 

"Sec. 2. That ail lands other than homesteads allotted to members of the 
Five Civlllzed Tribes frpm which restrictions hâve not been removed may 
be leased by the allottee if an adult, or by guardian or eurator under order 
of the proper probate court If a mlnor or incompétent, for a period not to 
exeeed flve years, without the privilège of renewal: Provided, that leases 
of restricted lands for oil, gas or other mlning purposes, leases of restrlcted 
homesteads for more than one year, and leases of restrlcted lands for periods 
of more than flve years, may be made, with the approval of the Secretary of 
the Interior. under rules and régulations provided by the Secretary of the 
Interior, and not otherwise: And provided further, that the jurisdiction of 
the probate courts of the state of Oklahoma over lands of mlnors and in- 
compétents shall be subject to the foregolng provisions, and the terni minor 
or mlnors, as used in tlils act, shall include ail maies under the âge of 
twenty-oue years and ail females under the âge of eighteen years." 

When Congress included minors in section 1, it had the right 
in other sections of the law to déclare who should be considered 
minors for the purposes of that section. This it did in the latter 
part of section 2 above quoted. It is said that the déclaration there 
lîiadè being in a proviso is limited to the section in which it is 
found. Congress expressly declared that such was not its inten- 
tion, for instead of saying, the term minor or minors as used in 
this section, it said, "the term minor or minors, as used in this act." 
The same définition of the word "minor" is found in section 4 of 
the act of July, 1902 (32 Stat. 716). 

The exclusive right :o détermine when Goodman became of âge 
was in Congress, so far as his allotment was concerned. It de- 
clared that he should not become of âge until he was 21. A law 
of Oklahoma which declared that he should become of âge at 20 
would be in conflict with the act of Congress, and would be void. 
So, any act of the state which authorized any of its courts to dé- 
termine that Goodman became of âge when he was 20, or that at 
such âge he had the rights oi an adult, would be in contravention 
of the same law, and would also be void. The decree of the district 
court of Washington coimty emancipating Goodman was based 
upon the provisions of sections 73, 74, and 75 of Wilson's Revised 
Statutes of 1903, which were adopted as the law of the state of 
Oklahoma. Thèse statutes could confer no jurisdiction upon that 
court to remove the disabilities of infancy under which Goodman 
labored at the time the decree was made so far as his allotment 
was concerned. That decree was therefore void, and being void, 
and Goodman being a minor when the lease was made to Over- 
field, the latter acquired nothing thereby. The construction of this 
act came before the Suprême Court of Oklahoma in the case of 
Jefferson v. Winkler, 26 Okl. 653, 110 Pac. 755. In that case an 
Indian girl married when she was under 18, and while under that 
âge conveyed her allotment. It was held that under the gênerai 
law of Oklahoma the marriage emancipated her, but that this gên- 
erai law could not hâve efïect in her case, in view of the provisions 
of the said act of May 27, 1908, and that her conveyance was void. 
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Section 6 of the act, so far as hère important, îs as follows : 

"Sec. 6. That the persons and property of mlnor allottees of the Flve 
Olvllized Tribes shall, except as otherwise speclfically provided by law, be 
BUbJect to the jurlsdiction of the probate courts of the state of Oklahoma." 

The appellants claim that the phrase "except as otherwise specially 
provided by law" refers to and includes the laws of Oklahoma. It 
îs apparent, however, that the law therein mentioned must be féd- 
éral law, and not state law. It cannot for a moment be supposed 
that Congress would take the trouble to place under the jurlsdic- 
tion of a particular court the affairs of Indian minors, and in the 
3ame section provide that the state might by its action entirely nul- 
lify that provision. 

Appellants also refer to section 4 as strengthening their claims. 
That section reads 'xs follows: 

"That ail land from whlch restrictions hâve been or shall be removed shall 
be subject to taxation and ail other civil burdens as though it were the 
property of other persons than allottees of the Flve Civillzed Tribes." 

It is not necessary to décide hère what the efïect of that section 
is, nor what the full efïect of section 6 is. When it has been held 
that the state of Oklahoma cannot by its législation reduce the âge 
of majority from 21 to 20, enough has been decided to détermine 
this case. 

[2] The. last contention of the appellants is that as to 50 acres of 
the 80 acres in question the lease to Overfield was valid, because 
that was the surplus allotment of Goodman, that as to it ail re- 
strictions had been removed prior to the passage of the act of May 
27, 1908, and because that act in section 1 provides that nothing 
thefein shall be construed to impose restrictions removed from land 
by or under any law prior to the passage of the act. The restric- 
tions contained in the act of July 1, 1902, under which this land 
was allotted, are found in sections 13, 14, and 15, and are as fol- 
lows: 

Section 13 : 

"Bach member of sald trlbe shall, at the time of the sélection of bis allot- 
ment, designflte as a homestead ont of said allotment land equal In value 
to forty acres of the average allottable lauds of the Cherokee Nation, as 
uearly as may be, vehich shall be Inaliénable during the llfetime of the al- 
lottee, not exceeding twenty-one years from the date of the certificate pf 
allotment." 

Section 14; 

"Ijands allotted to cltlzens shall not In any manner whatever or at any 
tlme be encumbered, taken, or sold to secure or satisfy any debt or obliga- 
tion, or be alienated by the allottee or hls helrs, before the expiration of 
flve years from the date of the ratification of this act" 

Section 15: 

"AU lands allotted to the members of said tribe, except such land as Is set 
aslde to each for a homestead as herein provided, shall be aliénable in five 
years after issuance of patent" 

The appellants rely upon section 14. The five years from the date 
of the ratification of the act expired on August 7, 1907, but the 
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five years from the date of the patent to Goodman hâve not yet ex- 
pired. This question also has been before the Suprême Court of 
Oklahoma in the case of Allen v. Oliver, 121 Pac. 226, 227, Thq 
court there said: 

"Thls policy eould not be enforeed and carried out if the allotments madft 
under the act were to hâve been aliénable in five years after the date of its 
ratification. Kone were made of that date, and many of them not until a 
much later date, and some, doubtless, were not made until after the expira- 
tion of the five years provided for in section 14. Under thèse circumstances, 
it is clear that section 14 would fall in providing the neeessary period of 
protection which Congress has uniformly deemed neeessary in parceling the 
lands among the members of thèse tribes ; and there is absolutely no reason 
to conclude that a différent policy was intended." 

In 26 Opinions of Attorneys General, on page 354, is found the 
f ollowing statement : 

"(1) In regard to your first inquiry, I think the clear and spécifie state- 
ments in section 15 of the Act of July 1, 1902, that 'ail lands allotted to the 
members of said tribe, except such land as is set aslde to each for a home- 
stead as herein provided, shall be aliénable in five years after Issuauce of 
patent,' should be talien as making deflnite and certain the interprétation 
to be given the négative expression in the previous section that such lands 
should not, among other things, 'be alienated by the allottee or his heirs 
before the expiration of five years from the date of the ratification of this 
act' As the purpose of the flve-year restriction upon aliénation presumably 
was to keep the allottee in possession of his allotment for that length of 
tlme so that he mlght acquire a knowledge of its value and uses and be better 
atted to dispose of it, such purpose mlght be impaired and perhaps alto- 
gether defeated if the date from which the restrictive period was to com- 
mence were held to be that of the ratification of the act, as many members 
might not bave received their allotments until long after the ratification of 
the act and in some cases not until after the expiration of five years from 
that date. It will be observed that by section 13 the time when bomesteads 
were to become aliénable was flxed at 'not exceedlng twenty-one years from 
the date of the certificate of allotment,' upon the receipt of which certiflcate 
by section 21 of the act the allottee became entitled to be put in possession 
of his allotment." 

The purpose of the government was to protect the Indian. If 
section 14 had said that the land should not be alienated for 5 
years, and section 15 had said that it should not be alienated for 10 
years, can there be any doubt as to the construction which would 
hâve been given to those sections by a court? For the better pro- 
tection of the Indian, it would be neeessary to say that the restric- 
tion was for ten years and not for five years. Section 13 déclares 
that homesteads shall be inaliénable for 21 years from the date of 
the certificate of allotment. Section 14 says that "lands," and this 
on its face includes homesteads, shall not be alienated before the 
expiration of five years. Could it be seriously argued that section 
14 should prevail over section 13, so as to make a homestead alién- 
able in five years? 

The decree of the court below is affirmed, with costs. 
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KELSEY V. MUNSON et al. 

(Circuit Court ot" Appeals, Eiglith Circuit. August 13, 1912.) 

No. 3,498. 

1. BA?jKRUPTcy (§ 333*) — Proof of Ci.Anrs — Bffect of Inforjialitt. 

Ail the formalities required in ordinary pleadings do not apply to 
proofs in bankruptey, and failure to iile a written instrument upon wliicli 
a claim is founded, pursuant to Bankr. Act July 1, 1898, c. 541, § 57b, 
30 Stat. 560 (IJ. S. Comp. St. 1901, p. 3443), does not raise a presumption 
against tbe existence of the writing. 

[Ed. Note. — For otlier cases, see Bankruptey, Cent. Dig. § 519; Dec. 
Dig. § 333.*] 

2. Feauds, Statute of (§ 23*) — "Promise to Answhr fob the Debt of An- 

OTHER" — Original ob Collateeal Promise. 

Where a partnersliip, to enable one of the partners to borrow the 
money netîossary to commence business, agreed that if the contemplated 
sureties would sign the note it should become and be a partnership debt, 
and the sureties signed and the firm obtained the money, its agreement 
to pay the debt was direct, and not collatéral, and not within Rev. St. 
Colo. 1908, § 2666, requiring every spécial "promise to answer for the 
debt of another" to be in writing. 

[Ed. Note.— For other cases, see Frauds, Statute of, Cent Dig. §§ 18, 
19; Dec. Dig. § 2.3.* 

For other définitions, see Words and Phrases, vol. 6, p. 5676.] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado. 

In the matter of the Ladies' Cash Store, a partnership, bankrupt. 
From an order allowing a claim in favor of H. E. IVIunson and T. 
E. Munson, E. M. Kelsey, as trustée, appeals. Affirmed. 

Henry T. Rogers, Daniel B. Ellis, Lewis B. Johnson, Pierpont Ful- 
ler, and George A. H. Fraser, for appellant. 

Charles L- Allen, and B. M. Webster, for appellees. 

Before ADAMS and SMITH, Circuit Judges, and REËD, Dis- 
trict Judge. 

SMITH, Circuit Judge. About June 8, 1908, Addie T. Munson 
and Mary Munson f ormed a partnership under the name of the 
Ladies' Cash Store and contracted to buy a stock of goods at Ster- 
ling, Colo., for about $4,000. Addie T. Munson borrowed upon 
real estate security $2,000, which she turned over to the ffirm, and 
Mary Munson borrowed a like sum of the Logan County National 
Bank, giving as sureties therefor H. E. Munson and T. E. Munson, 
which she turned over to the firm, and with the $4,000 the fîrm paid 
for its stock of goods. 

As an inducement to sign the Mary Munson note as surety, both 
Addie T. Munson and Mary Munson told the contemplated sureties 
that the indebtedness evidenced by the note "would be and become 
a partnership debt, and the first money derived from said business 
would be applied to the extinguish ment of said indebtedness," and 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1S07 to date. & Rep'r IndSS» 
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this was communicated to the payée of the note before its exécu- 
tion or the making of the loan. The new firm, before any crédit 
was extended to it, represented to the commercial agencies and the 
Wholesale houses they were about to deal with that they owed banks 
$4,000. May 3, 1910, the partnership of the Ladies' Cash Store 
was adjudged an involuntary bankrupt, and E. M. Kelsey was ap- 
pointed and qualified as trustée. H. E. Munson and T. E. Munson 
filed a claim, based upon the payment by them of the note to the 
Logan County National Bank, which was assigned to them by the 
bank. The trustée filed a motion to strike parts of the claim, and 
exceptions and objections to the claim. The référée refused to al- 
low it, but his action was reversed by the District Court, and Mr. 
Kelsey, the trustée, appeals. 

The case was subniitted to the référée and the District Court upon 
the proof of claim, and motion to strike, and exceptions and ob- 
jections of the trustée, and an agreed statement of facts. The stat- 
utes of Colorado contain this provision : 

"In the foUowing cases every agreement shall be void unless sitch agree- 
ment, or som& note or mémorandum thereof, be in writing aud subserlbed by 
the party charged therewith: * « * second: Every spécial proaiise to 
answer for the debt, default or mlscarrlage of another person." Revised 
Statutes Oolo. § 2666. 

The case turns chiefly upon whether the alleged agreement of the 
partnership that an individual debt evidenced by said note would be 
and remain a partnership debt was within the provision of this stat- 
ute; and, if so, was the alleged agreement by the partnership that 
the indebtedness would be and remain a partnership debt, or some 
note or mémorandum thereof in writing, subscribed by the partners. 

[1] It is insisted that the daim itself did not state that there was 
such an agreement in writing. Ail the formalities required in or- 
dinary pleadings do not apply to the filing of proof of a claim in 
bankruptçy. It is provided by section 57b : 

"Whenever a claim Is founded upon an instrument of writing, such instru- 
ment, unless lost or destroyed, shall be filed with the proof of claim." 

In Re Dresser, 135 Fed. 495, 68 C. C. A. 207, the Circuit Court 
of Appeals of the Second Circuit said: 

"It is contended by the appellant that the tigreement of the flrm of 
Dresser & Co., to be valld, must be in writing, and as no written agree- 
ment is flled with the proof, pursuant to section 57b of the law (Act July 
1, ].898, c. 541, 30 Stat. 560), it must be presumed that no such writing 
exists, and therefore the proof is invalid on its face. , The paper is, no 
doubt, évidence to establish the allégations of the proof ot claim ; but f ail- 
uré to pléad it ralses no presumption agaiusf its existence. Xon constat 
the writing which the appellant considers necessary may be in the posses- 
sion of the claimant, to be produced wheu an issue is presented requiring 
its production." 

[2] Iri this case the parties expressly stipulated that ail the mem- 
bers of the partnership "promised to and agreed with the firm of 
Munson & Munson (H. E. Munson and T. E. Munson) as an in- 
ducement to their signing as sureties said note of Mary Munson, 
that the indebtedness evidenced by said note would be and remain 
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a partnersliip debt," but did not state whether the promise and agree- 
ment were in writing or otherwise. 

But the principal question in this case is: Was it necessary that 
the assumption of this debt by the partnership should be evidenced 
in writing under the provisions of the Colorado statute of frauds? 
The agreement on the subject was made to induce the sureties to 
sign the note, and while the note upon its face was the note of the 
individual, Mary Munson, and her sureties, upon which the partner- 
ship was not liable before it was executed and before the loan had 
been made, the partnership agreed it should become a partnership 
debt. The lirm then had about $4,000 of property and no debts, 
and no reason can be assigned why the partnership could not thus 
assume this debt. 

Was such an agreement a spécifie promise to answer for the debt, 
default, or misçarriage of another person? It is well recognized 
that, if the agreement be in eiifect a guaranty, it it within the statute, 
and is said to be collatéral; while, where one promises, upon an 
independent considération passing to him, to pay a debt, it is not 
embraced within the statute, but is said to be direct or original. If 
A. says to a merchant, L,et B. hâve certain goods, and I will see 
you paid, or will guarantee that he will pay for them, that is ordi- 
narily a collatéral agreement, and void under the statute. But, on 
the other hand, if A. says to the merchant, Let B. hâve certain 
goods and I will pay for them, that is direct, not within the statute, 
and may be proven, though oral. In Davis v. Patrick, 141 U. S. 
479, 12 Sup. Ct. 58, 35 L. Ed. 826, the Flagstafï Silver Mining Com- 
pany was in debt to Erwin Davis. The company and Davis made 
an agreement that J. N. H. Patrick should become manager as at- 
torney in fact, and he appointed M. F. Patrick foreman of the mine, 
who in turn employed A. S. Patrick to transport ore. Davis, be- 
ing interested in the transportation of ore, from which he was to be 
paid for past and future advances, orally promised to pay A. S. 
Patrick, and it was held that this was a direct promise and not within 
the statute of frauds. In that case the court quotes with approval 
from Emerson v. Slater, 22 How. 28, 43 (16 h. Ed. 360) : 

"VVhenever the maiu purpose and object of the promisor is not to answer 
for another, but to subserve some pecuniary or business purpose of bis 
own, Involvlng either a beneflt to hlmself or damage to the other contraet- 
Ing party, his promise is not within the statute, although it may be in form 
a ]3ronilse to pay the debt of another, and although the performance of it 
may incidentally hâve the effec-t of extinguishing that liabillty." 

This court in Mine & Smelter Supply Co. v. Stockgrowers' Bank, 
173 Fed. 859, 98 C. C. A. 229, said : 

"Where the promise to pay the debt of another is not the chief purpose 
of the transaction in which it inheres, and a substantial and valuaWe con- 
sidération therefor inures dlrectly to the beneflt of the promisor, as in a case 
in which he obtains a conveyance of property In considération of his promise 
to pay the debt of the grantor, or to pay an incumbrance upon the property, 
the promise does not fall within the statute, and no writing is necessary to 
support it. In cases of this character, the fact that the object of the prom- 
isors is not to answer for the debts, defaults, or miscarriages of others, but 
Is to obtaln substantial beneflts or advantages to themselves, w'hich they àc- 
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tually secure as the considération for their agreementg, distlnguisbes thesê 
promises from tliose witliin the statute, and malîes them original agreementa 
of the promisors, whlch are valid without wrltings." 

See In re Dresser, , 135 Fed. 495, 68 C. C. A. 207 ; Choate v. 
Hoogstraat, 105 Fed. 713, 46 C. C. A. 174; Humphreys v. St. Louis, 
I. M. & S. Ry. Co. (C. C.) 37 Fed. 307. 

If the partnership, to enable one of the partners to borrow the 
necessary original capital to enable the firm to embark in business 
agreed that, if the contemplated sureties would sign a note of one 
of the members, the indebtedness should be and remain a partner- 
ship debt, and thereupon the sureties signed and the fîrm obtained 
the money, the agreement to assume the debt was hot within the 
statute of f rauds ; and, it being agreed that such a contract was 
made, H. E. Munson and T. E. Munson were under the facts en- 
titled to hâve their' claim allowed, and ail other questions argued be- 
come immaterial. 

The action of the District Court is afSrmed. 



MESERVEY v. ROBY et al. 

(Circuit Court of Appeals, Elghth Circuit. August 12, 1912.) 

No. 3,540. 

1. BANKRXJPTCY (§ 175*)— VOIDABLE TbANSFEK— I^JTENT. 

To avoid a transfer of propertv by a bankrupt under Bankr. Act July 
1, 1898, c. 541, § 67e, 30 Stat. 564 (U. S. Conip. St. 1901, p. 3449), it w 
tncumbent on the plaintifC to show actual fraud, as distinguished from 
coustructive fraud. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 247, 248; 
Dec. Dlg. § 175.*] 

2. Bankeuptcy (§ 178*) — Voidablb Teansfees — Intent to Hindeb, Delay 

o» Defeaud Ceeditobs. 

The conveyance by a bankrupt within four months prlor to the bank- 
ruptcy of real estate to a mortgagee in considération ot the cancellatlori 
of hls claim and the payment of other valid niortgages and liens covering 
that and other property is not voldable for fraud as Intended to hinder, 
delay, and defraud eredltors, under Bankr. Act July 1, 1S98, c. 541, § 
-67e, 30 Stat. 564 (U. S. Conip. St. 1901, p. 3449), where it was made in 
good faith, and the amount paid was not so inadéquate as to be of itself 
an actual fraud upon eredltors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 264-274, 
283, 284 ; Dec. Dig. § 178.*J 

Appeal from the District Court of tlie United States for the Dis- 
trict of Colorado. 

Suit in equity by Albert B. Meservey, trustée in bankruptcy of 
Flora Waycott and Ernest Waycott, against Elisabeth S. Roby and 
others, executors of the will of W. H. Roby, deceased. Decree for 
défendants, and complainant appeals. Affirmed. 

•For other cases see same topic & § ndmbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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W. J. Chinn, of Colorado Springs, Colo, (Arthur Cornforth and 
D. P. Strickler, both of Colorado Springs, Colo., and J. Alfred Rit- 
ter, on the brief), for appellant. 

W. B. Price (Ira Harris, on the brief), for appellees. 

Before ADAMS and SMITH, Circuit Judges, and REED, Dis- 
trict Judge, 

REED, District Judge. This suit was originally brought against 
W. H. Roby, deceased, and others. After the decree in the District 
Court and the appeal was perfected, W. H. Roby died testate, and 
the suit bas been revived in this court against the executors of bis 
will. 

The facts as shown by the record are substantially as follows : 

Flora Waycott and Ernest Waycott, husband and wife, were sep- 
arately adjudged bankrupts by the United States District Court 
for the District of Colorado February 17, 1908, upon their own 
separate pétitions; and the appellant, Meservey, was thereafter 
duly appointed trustée of their respective estâtes. 

On and prior to January 15, 1908, and prior to the fîling of said 
bankruptcy pétitions, Flora Waycott owned and was in possession 
of certain résidence property and certain business property in the 
city of Colorado City, Colo., a city of some 4,000 or 5,000 inhab- 
itants adjacent to Colorado Springs, Colo., which was ail of the 
property then owned by her not exempt from exécution. The only 
property then owned by Ernest Waycott was certain store fixtures 
of the value of $1,000 to $1,200. 

The résidence and business property together were incumbered 
by four mortgages to secure certain debts then owing by both of 
the Waycotts, viz. : 

(1) One made to deceased Roby, Jtiiie 24, 1904, for $25,000 

(2) One made to tlie Newton Lumber & Mfg. Co., February 1, 1905, 

assigned to deceased Roby, for 4,250 

(3) One made to the Houston Lumber Co., Miiy 1, 1906, for 1,100 

(4) One made to the Newton Lumber & Mfg. Co., Deceniber 1, 1900, 

for 1,000 

Total amount of the principal of above liens $31,350 

Each of said mortgages covers both properties. 

The bankrupts were also jointly indebted to one Emma Sackett 
in the sum of $138.70, which was secured upon some other prop- 
erty. 

Flora Waycott was also then indebted to other creditors in the 
sum of $13,607, which was unsecured, and Ernest Waycott to other 
creditors in the sum of $18,864, unsecured (including said $13,607, 
owing by Flora) ; and both were then insolvent, and they so knew. 
On said January ISth, the deceased, Roby, purchased from Mrs. 
Waycott the business property above mentioned for an agreed con- 
sidération of $40,001, and received from her a warranty deed there- 
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of which was sign€d by her husband. The considération, as paid 
by him for the property on that day, is as foUows; 

(1) The release by hlm to her of the Koby mortgage and indebted- 

ness whlch It secured, amounting wlth Interest to 128,527 81 

(2) The release of the Newton Luniber & Jlfg. Co.'s mortgage and 

indebtedness then held by hlrn, whloh with interest amount- 

ed to 4,628 87 

(3) The payment by him of the Houston Lumber Co.'s mortgage and 

indebtedness, which with interest amounted to 1,425 45 

(4) The payment by him of the Newton Ijumber Co.'s mortgage and 

indebtedneag, which with interest amounted to 1,062 50 

(5) Insurance, Water Charges, and Taxes, agalnst the property. . . 3,238 62 

(6) A clalm of the First National Bank of Colorado City, agalnst 

the Waycotts, secured by assignmeut of certain reniais of 

some of sald buildings 600 00 

(7) Two other small items aggregating 42 50 

(8) Cash to Flora Wayeott 475 25 

$40,001 00 

The notes or other évidences of the indebtedness so paid by the 
deceased were surrendered to Mrs. Wayeott. 

Upon receipt of the conveyance of said property, Roby caused 
ail of the résidence property to be released from the liens of said 
mortgages and other incumbrances, and at once went into posses- 
sion of the business property and thereafter received the rents 
therefrom. The value of this property is estimated by the wit- 
nesses to be from $40,000 to $70,000. The District Court entered 
a decree dismissing the bill at complainant's costs, and he prose- 
cutes this appeal. 

Counsel for appellant contend in their brief that the resuit of 
the conveyance of the business property to Roby was a préférence 
under sections 60a and 60b of the Bankruptcy Act (Act July 1, 1898, 
c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]), that Roby had 
reasonable grounds to so believe, and that it is therefore voidable 
at the instance of the trustée. But in the argument at the bar they 
expressly disclaim ail right to recover the property as a préférence, 
and seek a reversai of the decree upon the ground alone that the 
conveyance was in violation of section 67e of the Bankruptcy Act 
and the statutes of Colorado, 1908; and fraudulent in fact as 
against the existing creditors of the Waycotts. 

The Revised Statutes of Colorado 1908, relied upon by the ap- 
pellant, as set out in the brief of his counsel, are : 

Section 2671 : 

"Every conveyance or assignment in writing or otherwise, of any estate 
or interest in lands, or in goods or things in action, or of any rents and prof- 
its issuing thoreupon, and every charge upon lands, goods, or things in ac- 
tion, or upon the rents and profits thereof , made with the intent to hinder, 
delay or defraud creditors or other persons of their lawfnl suits, damages, 
forfeitures, debts or demanda, and every bond or other évidence of debt giv- 
en, suits commenced, decree or judgment suffered with the like intent as 
against the person so hindered, delayed or defrauded, shall be void." 

Section 2674 : 

"The question of fraudulent intent, in ail cases arising under the provi- 
sions of this title, shall be deemed a question of fact, and not of law ; nor 
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shall any conveyance or charge be adjudged fraudulent agalnst creditors or 
purchasers solely on the ground that it was not founded on a valuable con- 
sidération." 

It is the contention of the appellant that the equity of Mrs. Way- 
cott in the business property was at least from $12,000 to $15,000 
over and above the amount paid by Roby for that property, and 
that the effect of the conveyance to him was to hinder, delay, and 
defraud her creditors. 

There is no possible ground under the testimony upon which 
this contention can be upheld, unless it be that the property at the 
time of its conveyance to Roby was worth more than he agreed to 
pay, and, in fact, did pay for it. The indebtedness of Mrs. Waycott 
secured by the incumbrances upon the property were in good 
faith owing by her, wére past due and had been for some time, and 
she was not keeping up the interest payments, the taxes, and other 
charges upon the property. Under such circumstances, it was nat- 
ural that Roby should insist upon the pay ment of that which was 
due him. Mrs. Waycott was unable to do so, and it was finally 
agreed between them that she should convey to Roby the business 
property in satisfaction of such incumbrances and the debts se- 
cured thereby, and the payment by him of the taxes, and other 
charges which he paid, and the cash payment of $475.25, and re- 
lease the résidence property from the liens of such incumbrances 
and charges. Admitting that Roby knew, or should hâve known, 
that the Waycotts were then insolvent, what is there in this to 
stamp the transaction as fraudulent? The property had been 
pledged to Roby, and the other mortgagees, as security for their re- 
spective debts years before the bankruptcy proceedings, and thèse 
liens and the taxes and other charges were liens thereon prior to the 
claims of the gênerai creditors ; and, aside from the cash payment 
of $475.25, there was nothing in the property for such creditors, 
assuming that its value was not greater than the considération paid 
by him for it. 

There is hardly any question upon which there may be a wider 
range of opinion than upon the actual value of property in a town 
or small city. The business property in question consists of four 
lots each 30 by 120 feet well located in the business center of Colo- 
rado City, upon which are brick buildings of différent sizes, built 
in 1901 and later years, but which had not been kept in a very 
good State of repair at the time of the conveyance of the property 
to the deceased. The witnesses vary in their estimâtes of the value 
of this property from $40,000 to $70,000. It is alleged in the bill 
of complaint that the rentals of the property received by the de- 
ceased after he acquired it were not less than $500 per month ; and 
in his answer the deceased admits that he has been in possession 
of the property since January 15, 1908, and has received the rentals 
thereof, which amounted approximately to $500 per month. Upon, 
this as a basis of the rental value of the property, the'complainant 
asked several of his witnesses what in their judgment would be 
the value of the property; and some' bf them, who are unsecured 
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créditofs of the Waycotts, estimated fhe value at $60,000 and sortie 
at $70,000. Otlier' of the complainant's witnesses estimated its 
value from its location and condition as known to them at $50,000 
to $60,000, and deceased's witnesses from $40,000 to $50,000. The 
$500 monthly rental, however, was not the net rental or income 
from the property. For the year 1908 Roby testifies that the gross 
rents of the property, other than from the opéra house were $3,928.- 
50, that the taxes, insurance, water rent, maintenance, and care of 
the property for the year were $1,630.64; thus leaving the net 
income of the property for that year, $2,297.86. Some of the rooms 
were not rented during a part of that year, and from the opéra 
house he received nothing. The rentals for other years are not 
shown. 

The trial court carefully considered ail of the testimony bearing 
upon the condition, âge, and rental value of the property, and found 
its fair value on January 15, 1908, to be $45,000, and that there was 
no intent on the part of the Waycotts in making that deed, or on 
the part of Roby in receiving it, to hinder, delay, or defraud other 
creditors of Mrs. Waycott. Recognizing the firmly settled rule 
that when the chancellor bas considered conflicting évidence, made 
his findings, and rendered a decree thereon, it must be taken as pre- 
sumptively correct and will not be disturbed unless an obvions er- 
ror of law, or some serions mistake in the considération of the évi- 
dence has been made, this finding of the trial court will not be 
disturbed, for no such error or mistake appears to hâve been made 
in this case. 

[1] To avoid this transfer under section 67e of the Bankruptcy 
Act, it is incumbent upon the complainant to show actual fraud in 
fact in the conveyance of the property to the deceased, as distin- 
guished from constructive fraud. Coder v. Arts, 152 Fed: 943, 82 
C. C. A. 91, 15 h. R. A. (N. S.) 372; Id., 213 U. S. 242, 29 Sup. 
Ct. 436, 53 L. Ed. 772. Conceding that the conveyance of the prop- 
erty to Roby, and its efïect upon the unsecured creditors of Mrs. 
Waycott, may be considered as an item of évidence in determining 
whether or not actual fraud in the transaction existed, we are clear- 
ly of the opinion that the facts Under which this conveyance was 
made do not show any Such fraud in fact in this transaction. 

[2] A transfer by one to another of his property in good faith, 
either beyond or within the four months immediately preceding the 
filing of a pétition in bankruptcy by or against him, to pay an 
honest antécédent debt, is not of itself sufïîcient to establish actual 
fraud in fact, or an intent on his part, or on the part of the creditor 
receiving the property, to hinder, delay, or defraud other creditors 
of the debtor within the meaning of section 67e of the Bankruptcy 
Act. Stewart v. Dunham, 115 U. S. 61-66, 5 Sup. Ct. 1163, 29 L. 
Ed. 329; Eampson & Powers v. Arnold, 19 lowa, 479-483, 484; 
Coder v. Arts, 152 Fed. 943-947, 82 C. C. A. 91, 15 L. R. A. (N. 
S.) 372, above; Repauno Chemical Co. v. Victor Hardware Co.^ 
101 Fed. 949-951, 42 C. C. A. 106. 
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Nor does section 2764 of the Revised Statutes of Colorado (1908) 
in our opinion aid the complainant. That section provides : 

"Nor shall any conveyance or charge be adjudged fraudulent against cred- 
Itors or purchasers solely upon the grouiid that it was not for a valuable 
considération." 

That the considération paid by Roby was not a valuable consid- 
ération, if under any circumstances it could be so held, would not 
alone under this section be sufncient to avoid the conveyance on 
the ground of actual fraud, seems entirely clear. That the $40,000 
paid by Roby for the property was a valuable considération admits 
of no doubt. The most that could be said of that is that under one 
view of the testimony it may not hâve been its full value; but it 
is not so inadéquate as to be of itself an actual fraud upon the 
unsecured creditors of Mrs. Waycott. Campbell v. Colorado Coal 
& Iron Co., 9 Colo. 60, 10 Pac. 248; Repauno Chemical Co. v. Vic- 
tor Hardware Co., 101 Fed., 42 C. C. A., above. Our conclusion 
therefore is that the decree of the District Court must be affirmed, 
and it is so ordered. 

Affirmed. 



GILBERT et al. v. HOPKINS et al 
(Circuit Court of Appeals, Fourth Circuit. July 10, 1912.) 

No. 1,098. 

Appeal and Eebob (§ 336*) — Amendment 6f Wkit or Ebrok — Omission or 
Neckssaey Pahty. 

Under Rev. St. § 1005 (U. S. Comp. St. 1901, p. 714), providlng for 
amendnieut of writs of error, If a writ had been actually sued out 
wlthin the time limited by statute, although détective, the defect, even 
to the extent of inserting a party omitted before, may be corrected by 
amendment, although the time withia which an original writ of error 
could be sued out bas expired; but in such case the new party must 
be brought in by a new citation. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1868- 
1876; Dec. Dig. § 3.36.* 

Amendment of writ of error, citation, or notice of proceedings for re- 
view, see note to Thomas v. Green County, 77 C. C. A. 490.] 

In Error to the District Court of the United States for the Western 
District of North Carolina, at Asheville. 

Action at law by A. Louisa M. Gilbert and Ida Isabella K. Gil- 
bert, heirs at law of L. W. Gilbert, deceased, against W. R. Hop- 
kins, George Reeves, E. I. Leighton, John Matthews, and B. P. 
Bole. Judgment for défendants, and plaintiffs bring error. On 
motion of plaintiffs for leave to amend writ of error, and, on motion 
of défendants to dismiss writ of error. Motion to amend granted, 
and motion to dismiss overruled. 

See, also, 171 Fed. 704. 

•For other cases see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
198 F.— 54 
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James H. Merrimon, Marshall W. Bell, and J. S. Adarhs (Thomas 
S. Rollins, on the brief), for plaintifïs in error. 

F. A. Sondley and C. B. Matthews (W. B. Council and Théodore 
F. Davidson, On the brief), for défendants in error. 

Before GOFF, Circuit Judge, and KELL'ER and SMITH, Dis- 
trict Judges. 

PER CURIAM. In this cause an application is made to the 
court by plaintififs in error foi' leave to amend the writ of error and 
citation herein by inserting the name of F. W. Bruch in the writ 
of error and in the citation, and also a motion is made for permis- 
sion to substitute for the présent appeal bond a new and amended 
bond conforming to the amended writ of error aifd citation, if the 
amendment should be allowed. This motion is made under the 
terms of, section 1005, Rev. St. U. S. (U. S. Comp. St. 1901, p. 
714). The défendants in error object upon the ground that the 
time for suing out a writ of error lias passed, and that, the record 
being fatally defective, in that F. W. Bruch, a necessary party tb 
the appellate proceedings, was omitted from the writ of error and 
not notified by the service of any citation, it is now too late to 
amend, after the time of suing out a writ of error as against him 
is concerned, by niaking hirn a party now to the writ of error and 
citation. 

The défendants in error hâve also served notice of a motion to 
dismiss the appeal on the ground that this defect is fatal, and upon 
the further grounds that the surety company on the bond of the 
plaintifïs in error for costs in the court below is not joined as a 
plaint jff in error, although ■ named in the judgment below as bound 
for the costs below, and that the bond filed by the plaintifïs in 
erroi' is not a bond on a writ of error to review a judgment at 
law, but a bond on appeal to review a decree in equity, and lacks 
a proper surety. 

F. W. Bruch having been one of the parties in whose favor the 
judgment below was made^ as a cotenant in the premises which 
are ^the subject of the controversy, it would seem that hé' is a 
necessary party to the proceçdings to review that judgment. He 
should hâve been originally made a party, by being included in the 
writ of error, and being alfeo included in and diily served with the 
citation. Under the principles decided in the cases of Knickerbocker 
Life Ins. Go. v. Pendleton, 115 U. S. 339, 6 Sup. Ct. 74, 29 L. Ed. 
432, Jëcobs V. George, 150 U. S. 415, 14 Sup. Ct. 159, 37 L. Ed. 
1127, i'Walton v. Marietta Chair Co., 157 U. S. 342, 15 Sup. Ct. 
626, 39 L. Ed. 725, Altenberg v. Grant, 83 Fed. 980, 28 C. C. A. 
244, Thomas v. Green County, 146 Fed. 969, 17 C. C. A. 487, and 
Martin v. Burford, 176 Fed. 554, 100 C. C. A. 159, it would appear 
to be settled that this court, under the provisions of section 1005, 
Rev. St. U. S., above mentioned, has the power to allow an amend- 
ment such as thê one moved for in this case although thereby an 
additional party is inserted in the writ of error and the citation, and 
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althougîi at tlie time the amendment is allowed tlie period vvithin 
which the writ of error should hâve been sued ont from the orig- 
inal judgment has elapsed. 

Thèse décisions would seem to be to the effect that the naming 
of the défendant in the writ of error and naming and serving him 
in the citation is not necessary to the jurisdiction of the appellate 
court. The jurisdictional feature would appear to be that the 
writ of error to a judgment intended to be corrected should hâve 
actually been sued out within the time limited. If it is actually 
sued eut within the time limited, although it may be defective, yet 
such defects, even to the extent of inserting a party omitted before, 
may, under section 1005, be corrected, although the period within 
which a new writ of error could be sued out from the date of the 
original judgment has elapsed. Dodge v. Knowles, 114 U. S. 430, 
5 Sup. Ct. 1197, 29 L. Ed. 144; In re Chetwood, 165 U. S. 443, 
17 Sup. Ct. 385, 41 h. Ed. 782. 

When, however, the amendment is allowed, any necessary party 
to the appellate proceedings who was omitted from the writ of 
error and citation must be notified and brought before the court. 
As the judgment to be awarded by the appellate court may afïect 
his interests, he is entitled as of right to notice and to be heard 
upon the appeal, and, under the practice settled in the above cited 
cases, if an amendment is allowed, a new citation will hâve to be 
issued and served upon the défendant F. W'. Bruch. The allowance 
of the amendment is addressed to the discrétion of the court ; but it 
appearing to the court that the omission of the name of F. W. Bruch 
in this case was wholly inadvertent and accidentai, and that there 
are matters of sufficient gravity and merit involved in the appeal to 
justify this court in allowing the parties desiring to hâve the judg- 
ment below corrected to be heard above, this court in the exercise of 
its discrétion will allow the amendlment. 

The allowance of the amendment disposes of the motion to dis- 
miss the writ of error ; the other ground for that motion not being, 
in the opinion of the court, well taken. It is therefore ordered that 
the plaintififs in error hâve leave to amend the original writ of error 
by inserting the name of F. W. Bruch at the proper place therein, 
and hâve leave to hâve issued a new citation herein in proper form, 
said new citation to include the name of F. W. Bruch, provided such 
amendment be made and the new citation be served within 30 days from 
notice to counsel for plaintififs in error of the filing of this order, and 
thereupon the cause stand upon the docket of this court for hearing 
in due course. 

It is further ordered that plaintifïs in error be further allowed to 
file a new appeal bond conforming to the order of the court below as 
to the original appeal bond, but corrected so as to agrée with the 
amendments hereby allowed and the character of the appellate pro- 
ceeding; such bond to be fîled within the same period as above al- 
lowed for the amendments and service above allowed. 
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H. D. WILLIAMS COOPKRAGE CO. v. SAMS. 

(Circuit Court of Appeals, Elghtli Circuit. July 8, 1912.) 

No, 3,(391. 

1. Master and Seevant (§ 217*) — Master's Liability roE Injtjbt to Sebv- 

ANT RiSKS ASSUMED. 

A servant assumes only those extraordinary risks o£ his employment 
wlileli he knows and appréciâtes or wiiicti are obvious, and not tliose 
whleh, by tlie exercise of ordinary care, lie shouid hâve known but did 
not. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §| 574- 
600 ; Dec. Dig. | 217.* 

Asstiniption of rislc incident to employment, see note to ChesapealvC & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

2. Masteb and Servant (§ 281*) — Mastee's Liability foe Injuey to Serv- 

ant CONTRIBUTORY NEGLIGENCE. 

Plaintiff bad been employed for several months in défendants mill in 
operating a clreular saw in sawing barre! heads from bolts eut of the 
requlred lengths from logs, and mounted In an upright position on the 
carrlage, which was pushôd agalnst the saw by means of a lever. When 
the foreman was operating the saw, he asked plaintitï to assist by push- 
ing on the carnage, and in doing so plaintift's hand was caught by the 
saw and injured. In an action to recover for the injury. plaintiffi al- 
leged négligence in that the saw was duU ànd that the boit being gawed 
was of unusual length, but he testified that he knew both of such facts 
and that both added to the danger because the boit in such case was 
more likely to slip. ïhere was no évidence that the boit did slip, and it 
did not touch plaintifE's hand. MeU, that both such risks were assumed, 
and that, under the évidence, the proximate cause of the Injury was 
plaintifC's own négligence which barred his recovery, 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 
987-996; Dec. Dig. i 281.»J 

In Error to the Circuit Court of the United States for the West- 
ern District of Arkansas. 

Action at law by Joe Sams against the H. D. Williams Cooperage 
Company. Judgment for plaintiiï, and défendant brings error. Ke- 
versed. 

P. J. McLaughlin (Cockrill & Armistead and Roscoe R. Lynn, on 
the brief), for plaintiff in error, 
William Gilmore and B. B. Hudgins, for défendant in error. 

Before ADAMS and SMITH, Circuit Judges, and WII^LARD, 
District Judge. 

WILLARD, District Judge. Sams, the défendant in error, plain- 
tiff below, recovered a judgment for $1,500 for injury to his hand 
caused by its being caught in the circular saw of a barrel heading 
machine operated by the défendant below, plaintiff in error hère. 

The défendant is a manufacturer of barrel headings. It uses for 
that purpose a circular saw five f eet in diameter set in a heavy frame. 
The logs before being brought to the machine are eut into short 
lengths, generally 22 or 23 inches long, but sometimes 28 inches long. 

•For other cases see same topio & S numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Thèse pièces are called bolts. A boit is set almost perpendicularly 
in a movable carriage and pushed against the saw. The pièces are 
sawed off as the boit and carriage are pushed forward after each 
backward automatic swing. There is a handle upon the upper part 
of the carriage for the operator to take hold of as he pushes forward 
the carriage. 

At the time of the accident the plaintiff, Sams, was employed, and 
his duty was, according to his complaint, to operate this saw. While 
he was not the head sawyer, he had worked about the saw for six 
or seven months, and, as he said, had had a good deal of expérience 
in operating it. His witness, the foreman, said that he could saw 
heading ail right. 

It was their custom in sawing, wheij they came to a boit longer 
than usual, to lay it one side. There was upon the machine a set 
screw that allowed a part of the carriage to slide up and down so as 
to set it for a boit of any length. 

On the morning of the accident Sams and the foreman were en- 
gaged in clearing up the yard and sawing up the culls. Sams had 
been sawing himself a few minutes before the accident when the fore- 
man came to rest him. The latter, coming to a harder boit than usual, 
called Sams to help him push the carriage through. Sams, according 
to his own testimony, put his hand with a glove on it on a pièce of the 
iron on the side of the carriage below the handle which was seized 
by the foreman. They sawed off one pièce; but, when the boit was 
pushed against the saw again, the plaintiff's hand was caught, and he 
received the injury complained of. The plaintiff testified that he did 
not know how he got his hand on the saw nor what caught it, but he 
said that the boit did not hit it. He also said that he had never been 
called upon to do this kind of work before. 

The négligence charged in the complaint is: (1) The dullness of 
the saw ; (2) the carelessness of the foreman in compelling the plain- 
tiff to operate the dull saw on a boit which was of unusual length. 

At the close of ail the évidence the défendant asked the court to 
instruct the jury to return a verdict in its favor. To the déniai of 
this request the défendant excepted, and this ruling is the principal 
error assigned. 

The court charged the jury as follows: 

"Was this one of the risks that the plaintiff assumed? The gênerai rule 
in regard to that is that in aceepting the employment the employé assumes 
ail the ordinary and usual risks incident to that employment, and also ail 
imusual and extraordinary risks of whleh he knows and whleh under the ex- 
ercise of ordinary care he should hâve known. He assumes thèse ordinary 
and usual risks, and If he gets hurt by reason thereof the master is not re- 
sponsible. And in addition he assumes ail the extraordinary dangers which 
under the exercise of ordinary care he ought to hâve known. If you flnd 
that this was one of the risks and hazards of the business which he was 
taking, then there could be no recovery, eveu though the défendant was nég- 
ligent," 

[1] The servant assumes only those extraordinary risks which he 
knows and appréciâtes, or which are obvions, and not those which by 
the exercise of ordinary care he ought to bave known. With this 
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modification this instruction was correct. Chicago, Burlington & 
Quincy Railroad Co. v. Shalstrom (Circuit Court of Appeals, Eighth 
Circuit) 195 Fed. 725 ; Republic Elevator Co. v. Lund et al. (Eighth 
Circuit) 196 Fed. 745, 116 C. C. A. — , filed May 13, 1912. 

[2] After an examination of the évidence we think that it conclu- 
sively shows that Sams knew ail about the condition of the saw, the 
condition of the carriage, the danger of working with a dull saw, and 
the danger, if there were any, of sawing bolts of unusual length ; and 
that he knew and appreciated the danger and the risks although they 
might hâve been unusual. The court, having stated the rule with sub- 
stantial accuracy, should. we think, hâve charged the jury that the 
extraordinary risks had been assumed, and consequently should hâve 
granted the defendant's motion for a directed verdict. 

So far as the dullness of the saw is concerned, the plaintifî him- 
self testified that he knew that it was dull and that he knew it was 
more dangerous when it was in that condition than when it was sharp. 
While wôrking with the saw under those conditions, he assumed the 
risk occasioncd by the dullness of the saw. 

With référence to the other charge of négligence, while there is 
évidence that it was more dangerous to saw bolts of unusual length, 
which façt the plaintifî said he knew, yet it also appeared that that 
danger came from the fact that the boit was liable to slip. The plain- 
tiff's witness, the foreman, testified that he did not think that the boit 
did slip; that he dîd not know whether it did or not, but that was 
not the cause of the trouble if it did. The plaintifî testified, as has 
been seen, that the boit did not touch his hand. It therefore appears 
that the fact that the boit was of unusual length was not the proximate 
cause of the injury; it had nothing to do with the accident. It is 
very évident that the proximate cause of the injury was the plain- 
tifif's own négligence in getting his hand into the saw. The foreman 
testified that he had done what the plaintifî had donc a thousand times 
and never got caught. The saw was in plain sight. The boit was in 
plain sight. There was nothing complex about the machine. He 
knew exactly where the boit would hâve to go. 

Among other things to which the plaintifî testified are the follow- 
ing: 

"Q. Yet yoB put yoiir hand In a position where It would liave to go through 
a space of not more than l>4 Incbes between the saw and the Iron har, a 
part of the carriage? A. l'es, sir. Q. You knew It was that close ail the 
tinie, didn't you'i A. Yes, sir. Q. You had to close your hand In there? A. 
Yes, sir. Q. You had a glove on your hand at the time, dldu't you? A, Tes, 
sir. Q. And tiiat made .vour hand stand ont thlcker, didn't It? A. Yes, sir. 
Q. You don't claim there was anything wrong wlth the saw at ail, do you? 
A. No, sir; there was not. Unly It was dull. • • • Q. Did not you 
know that was dangerous down thereï A. Yes, but I never thought. « • • 
Q. You knew thut it was more dangerous when in that condition than when 
it was Sharp, didn't you? A. Yes, slrj of course, I laiew it, but I didn't 
Uilnk." 

The judgment of the court below is reversed, with costs, and the 
case remanded for a new trial. 
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* BURGESS V. MAZETTA MFG. CO. 

(Circuit Court of Appeals, Seventli Circuit. April 23, 1912.) 

No. 1,874. 

Pleading (§ 204*) — Déclaration — Counts — Demuerer. 

If any count in a déclaration is good, a gênerai deniurrer to the whole 
déclaration Is unsustainable, unless the court sustains it in part and 
overrules it In part; and thls is also true wliere matter divisible in Its 
nature is alleged by différent paragraphs in the same count, which states 
an additional cause of action of the same nature. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 486-490; Dec. 
Dig. § 204.*] 

In Error to the Circuit Court of the United States for the East- 
ern Division of the Northern District of lUinois. 

Action by Aaron S. Burgess against the Mazetta Manufacturing 
Company. From a judgment sustaining a demurrer to the déclara- 
tion, plaintifï brings error. Reyersed and remanded, with directions. 

Harry S. Mecartney, for plaintifï in error. 

Sidney S. Gorham, Henry VV. Wales, and John S. Stevens, for de- 
fendant in error. 

Before KOHLSAAT and MACK, Circuit Judges, and HUMPH- 
REY, District Judge. 

HUMPHREY, District Judge. This record présents a question of 
pleading. The action is libel. The déclaration in tvvo counts was 
demurred tô. First a gênerai demurrer was fîled, and this was fol- 
lowed by 16 spécial assignments of demurrer to the déclaration and 
to each count thereof. Each count of the déclaration charges matter 
libelous per se, and also adds cléments not actionable per se, but 
claimed by innuendo to hâve a libelous meaning. 

The spécial assignments of demurrer were ail directed to the mat- 
ter in varions form charged by innuendo, and it was within the power 
of the trial court, if the court found a portion of the words libelous 
per se, and other portions obnoxious to demurrer, to hâve made the 
judgment accord with the truth, and sustain the spécial demurrer and 
overrule the gênerai demurrer; but the record shows the order "that 
the demurrer be, and the same is, hereby sustained." Plaintifï elected 
to stand by his déclaration, and judgment for costs was rendered in 
favor of défendant. The effect of this ruling was to sustain, not only 
the spécial assignments, but the gênerai demurrer as well. 

Counsel divide squarely on the issue thus presented. Plaintifï con- 
tends thats if any portion of any count shows a cause of action, the 
gênerai demurrer should hâve Ijeen overruled; and défendant con- 
tends that, if any portion of any count is bad, the gênerai demurrer 
as to such count must be sustained. We think the plaintiff's conten- 
tion must prevail. It is elementary that, if any count in a déclaration 
is good, a .général demurrer to the whole déclaration must be over- 

•For other cases see same topic & % numbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indey.?» 
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ruied, unless the court shall make the ruling speak the whole truth 
by sustaining in part ai^d overruling in part. 

Upon reason and authority the same principle controls where mat- 
ter, divisible in its nature, is alleged by différent paragraphs of the 
same count and states an additional cause of action of the same na- 
ture. The rule which applies is, "Utile per inutile non vitiatur." Lusk 
V. Cook, 1 m. 84; Brady v. Spurck, 27 111. 478. This is the Illinois 
rule, and we think is the generally approved rule, though some courts 
hold otherwise. 

The déclaration, without those parts which charge by innuendo, 
states a good cause of action. The additional parts are surplusage, 
and do not make the déclaration bad. 

Reversed and remanded, with direction to proceed in accordance 
with the view herein stated. 



In re HAMILTON AUTOMOBILE CO. 

C. P. KIMBALL & CO. v. JOHNSON. 

(Circuit Court of Appeals, Seventh Circuit. June 7, 1912.) 

No. 1,909. 

Bankbttptcy (§ 440*) — Préférences — Plenart Suit — Jtjdgment — Kevtèw. 

Wliere a banltrupt's trustée recovered judgmeut for an alleged préf- 
érence in a plenary suit, such action was not a "profeeding in baakrupt- 
cy," and the judgment was therefore reviewable by appeal or writ of 
errer; and not by a pétition for revision. 

llird. Note. — For other cases, see Bankruptcy, Cent Dlg. § 915; Dec. 
Dig. § UO* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 0. 
C. A. 9.3 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Illinois. 

In the matter of bankruptcy proceedings of Hamilton Automobile 
Company. Action by E. H. Johnson, trustée, against C. P. Kimball 
& Ce. to recover an alleged préférence. Judgment was rendered 
for plaintiff, and défendant filed a pétition for revision and review. 
On motion to disniiss. Granted. 

James Rosenthal, for petitioner. 
Clarence J. Silber, for respondent. 

Before SEAMAN and KOHLSAAT, Circuit Judges, and SAN- 
BORN, District Judge. 

PER CURIAM. Leave to file this pétition was înadvertently 
allowed, as the petitioner présents no proceedings in bankruptcy 
reviewable under section 24b of the Bankruptcy Act. Act July 1, 
1898, c. 541, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3431). The 
judgment of the District Court whereof review is sought arose in 
a plenary suit, brought by the trustée in bankruptcy against the 
petitioner, to recover the value of an alleged unlawful préférence, 

*For other caseï «ee same topic & { nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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pursuant to section 60b of the Bankruptcy Act; and the rule is 
well settled that the provision of section 24b is inapplicable to sucli 
judgments, so that they are reviewable only on writ of error or ap- 
peal pursuant to the gênerai statutes. In re Rusch, 116 Fed. 270, 
53 C. C. A. 631; In re Friend, 134 Fed. 778, 67 C. C. A. 500; In 
re Mueller, 135 Fed. 711, 68 C. C. A. 349. The Suprême Court has 
recently approved and adopted this rule, and the distinctions be- 
twéen "proceedings in bankruptcy" and "controversies at law and 
in equity" arising in the course of bankruptcy proceedings, on 
which it rests, in answer to a question certified by the Circuit Court 
of Appeals for the Sixth Circuit, in the case entitled Matter of Lov- 
ing, 224 U. S. 183, 32 Sup. Ct. 446, 56 U Ed. 725. 

With the interprétation of section 24b thus determined by the 
Suprême Court, in accord with the prior rulings of this court, it 
is unnecessary to discuss or mention the varions authorities cited 
in the brief of counsel as lending support to this pétition. Review 
thereunder is unauthorized, and the pétition is dismissed. 



STAR BUCKET FtJMP CO. v. BUTLER MFG. CO. 

(District Court, W. D. Missouri, W. D. July 8, 1912.) 

No. 3,.551. 

1. Patents (§ 243*) — Infrinoement — Patknt fob Combin.\tion'. 

A patent tor a eomliination in wliieli an essential élément, eonstituting 
tlie principal part of the invention, is designed for a particular function, 
specitically described, is not infringed by a combination in wliicli such 
élément, although présent in forni, owing to a différence in the con- 
struction of the other parts, is wholly inoperative to perform the func- 
tion speeifleci, but is used for a différent purpose. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 382-384; Dec. 
Dig. § 243.* 

Patentability of combinations of old éléments as dépendent on re- 
sults attained, see note to 91 0. O. A. 123.] 

2. Patents (§ 328*) — Validity and Infeingement — Pump-Cueb REStaivoiR. 

The Bartliff patent, No. 61(î,394, for a pump-curb réservoir, designed 
particularly for chain pumps, claim 1, construed, and Jield not infringed. 

3. Patents (§ 328*) — Designs — Invention — Design fob Pump-Cueb. 

The P.artliff design patent, No. 28,190, for a design for a pump-curb, 
conceding tliat the subject is a proper one for a design patent, is vold 
for lack of patentable invention, in view of prior structures. 

In Equity. Suit by the Star Bucket Pump Company against the 
Butler Manufacturing Company for infringement of letters patent 
No. 616,394, for a pump-curb réservoir, granted to Charles A. Bart- 
liff December 20, 1898, and design patent No. 28,190, for a design 
for a pump-curb, granted to the same patentée January 18, 1898. 
On final hearing. Decree for défendant. 

F. R. Cornwall, of St. Louis, Mo., and Kimbrough Stone, of 
Kansas City, Mo., for complainant. 

Wallace R. Lane, of Chicago, 111., and George Y. Thorpe, of 
Kansas City, Mo., for défendant. 

•For other cases see same toplc & § ntjmbek la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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VAN VALKENBURGH, District Judge. Both parties to this 
suit are corporate citizens of the state of Missouri — ^the complain- 
ant a résident of St. Louis, and the défendant a résident of Kansas 
City. The complainant has filed its bill as the assignée and owner 
of letters patent of the United States No. 616,394 and No. 28,190; 
the former being a mechanical patent relating to pump-curb réser- 
voirs, and the latter a design patent for a pump-curb. It is charged 
that the défendant has infringed both patents, and the bill prays 
for the usual relief of injunction, accounting, and damages. The 
défense assails both patents for want of patentable novelty and in- 
vention, and dénies infringement. It is also urged that the title 
to said patents does not appear to be in the complainant, but no 
stress is laid upon this contention either in argument or in brief. 
The design patent embraces but one claim, and the entire patent 
is, therefore, involved in the controversy. The mechanical patent 
embraces two claims; the charge of infringement being made as 
to the first claim only. This claim reads as follows : 

"The comblnation with a pump-curb, of a réservoir, a spout whlch leads 
froni sald réservoir, a plate arrangea within the réservoir, and fastening de- 
vices which pass through the pump-curb and engage the spout and sald plate 
for clamping the parts together, substantially as described." 

The history and object of this patent is disclosed by the original 
claims and correspondance set f orth in the file wrapper and con- 
tents of complainant's mechanical patent. The original spécifica- 
tion recites: 

"This Invention relates to a new and useful improvement In 'réservoirs for 
pump-curbs', and particuiarlj' to tliat class of pumps Isnown as 'chaln pumps,' 
together with means for attachlng the same thereto. the object being to con- 
struct a réservoir in a cheap and substantial manner, and, at the same time 
obviate the présent objectioua existing In the usual form of réservoirs now 
in gênerai use, the same being hereinafter mentioned, and another object is 
to construct a pump-curb which can be rupidly assembled. With thèse ob- 
jeets in vlew, the invention eonsists, generally stated, in a réservoir, a conduit 
pipe leading thereto, means for sè<^urlng said conduit pipe to said réservoir, 
a spout leading from said réservoir, and means for securing said spout and 
réservoir to the pump-curb." 

The objections to be obviated are thus stated: 

"The usual form of réservoirs now In gênerai use are made of galvanized, 
or sheet, Iron, and are generally secured to one side of the pump-curb by 
means of a yoke, or stirrup-shaped bar of métal which passes around tbe 
outside of sald réservoir, usually In a groove adapted to receive the same, 
while the free ends of sald yoke pass through the eurb and then through the 
flanges on the spout, and are threaded to receive suitable nuts. This con- 
struction ,1s, however, objectionable, as the réservoir is made, as before stated, 
of thin materlal, and, in tightening the nuts on the free ends of the yoke, it 
constantly weakens and finally crushes the réservoir especially when handled 
by inexperienced persons. Another objection to the usual form of réservoirs 
is the method of attaehing the conduit pipe thereto, which is usually done by 
simply flanglng the upper end of the conduit pipe, and then soldering the 
same to the bottom of the réservoir. This is objectionable, in that the con- 
duit pipe Is generally quite long, and the perpétuai jolting and shaking of 
the same, caused by the entrance and passage of the chain, and its respective 
flights there-through, causes the soldering to soon break away. My inven- 
tion contemplâtes means for remedylng thèse many objections, as will be 
seen by referring to the drawings," etc. 
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The main device for remedying thèse defects is shown and stated 
to be a métal plate arranged within the réservoir throtigh vvhich 
fastening devices pass engaging the spout on one side, the réservoir 
on the other, and the pump-curb between them, whereby thèse parts 
are clamped together ; the réservoir thereby being held firmly in place, 
thus doing away with the necessity of the yoke or stirrup-shaped 
bar of métal formerly used, which was claimed to vveaken, and 
finally to crush, the réservoir. Incidentally, this firmer fastening 
of the réservoir to the pump-curb afïords a more rigid support for 
the tubing suspended from said réservoir, and minimizes the per- 
pétuai jolting and shaking of the same which causes the soldering 
soon to break away. 

In the patent, as granted, thèse features are further specified and 
emphasized. The title is "pump-curb réservoir," and the spécifica- 
tion says of it: 

"Tliis Invention relates to a new and useful Improvement In réservoirs for 
pump-eurbs ; and It consists in the construction, arrangement, and comblna- 
tion of fhe several parts, ail as will hereinafter be descrlbed and afterward 
pointed out in the clalms. 

"The object of this Invention is to provide an economieal and easlly-ap- 
plied attaching device (or the réservoir and spout, clamping the two In posi- 
tion on the pump-curb. 

"In the drawings, A Indicates the réservoir, whleh is preferably made of 
sheet métal, the four walls being complète, as shown, with the exception of 
the opening for the passage of water in the front wall. 

"B indicates a portion of the curb, and C the tubing leadlng into the bot- 
tom of the réservoir A, through which a chaln and its flights for elevatlng 
the water pass. 

"15 Indicates a plate arranged inslde the réservoir A and agalnst the front 
wall thereof, sald plate being preferably secured In position by rivets, as 
shown. This plate is also provlded with a suitable opening 16, which reg- 
Isters with an opening 17, in the réservoir for the passage of water, said 
opening being deslgned to receive the limer end IS of the spout 19. Spout 
19 is provlded with a flange 20, which rests against the outer face of the curb. 

"21 indicates lugs extèndlng from flange 20 for receiving screw-bolts 22, 
which pass through the curb and réservoir and are threaded Into plate 15, 
thus clamping the réservoir and spout to their respective sides of the curb- 

"Plate 15 preferably covers a considérable area of the front wall of the 
réservoir to clamp the sanie flrmly in position agalnst the curb, so as to af- 
ford a rigld support for the tubing 0, which is suspended from said réser- 
voir. * * * 

"Ilaving thns described ray invention, what I claim, and désire to secure 
by letters patent, Is^ " 

Then foUow the claims, the fîrst of which is quoted above, and 
the second is as follows : 

"The eomblnatlon with a pump-curb, of a réservoir formed of sheet métal 
coniprlslug four walls. a plate flttlng agalnst the front wall of sald réservoir, 
a pipe leadlng into the bottom of the réservoir, a spout having an inward 
extension opening into sald réservoir through said plate and curb, a flange 
on sald spout which bears agalnst the outer face of the curb, and screw-bolts 
which pass through said flange and are threaded into sald plate, for clamping 
sald spout and réservoir to the curb, substantially as described." 

As will be seen, the subject-matter of this patent is a pump-curb 
réservoir, and more particularly a clamping device for holding it 
more firmly in position, with a view to its protection and the bene- 
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ficial opération of the parts, particularly the tubing suspended from 
it. The spout is only incidentally mentioned as an élément of the 
combination, but in no sensé afïected by the objections raised to 
prior structures. The invention contemplated particularly that class 
of pumps known as "chain pumps," because for them the tubing was 
necessary, and the strain upon the réservoir and the connections be- 
tween réservoir and tubing was "caused by the entrance and pas- 
sage of the chain and its respective fîights." The patent as issued 
is not restricted to chain pumps, but that its object and that of the 
structures employed relate more particularly to such pumps clearly 
appears from the language of the spécifications and from the draw- 
ings filed in connection therewith and referred to therein. 

Subsequently, for reasons of economy and utility, complainant 
departed, in this pump at least, from the chain mechanism and 
adopted a bucket mechanism. In the latter the water is carried in 
buckets and discharged into the réservoir from the top, instead of 
being sucked or drawn through tubing from the bottom. This does 
away with the necessity for tubing and the jolting and shaking in- 
cidental to the passage of the chain through it. Consequently the 
independent f our-wall réservoir is no longer a necessity ; but economy 
is attained by using the front and sides of the pump-curb itself for 
three of the walls, a back wall and bottom being supplied in a sep- 
arate pièce which is soldered to the sides and front wall of the curb. 
Into this the water is poured from above by the buckets in their 
flight, and fînds its way out through the spout as before. The métal 
plate, therefore, no longer performs the office of attaching the front 
wall of the réservoir to the pump-curb for which it was especially 
designed and described. The élément of an independent réservoir 
and of the front wall of such a réservoir is omitted. The plate still 
remains in place now directly against the inner wall of the curb, 
and through this and the curb the fastening devices are passed 
which secure the spout on the outside of the curb in place. This 
construction is substantially employed by both complainant and de- 
fendant, and it is the use by défendant of this plate, in this posi- 
tion, that is urged as an infringement of the complainant's me- 
chanical patent. The utility of the plate in its présent position is 
now said to be the stiffening of the front wall of the curb, whereby 
the spout is held more firmly than if attached to the thin wall of the 
curb by the usual bolts, screws with nuts, or other devices, unsup- 
ported by the more rigid plate. The défendant contends that the 
présent use does not involve the original essential éléments of the 
combination by which patentable novelty and invention was orig- 
inally présent, if at ail, and that the présent construction is not cov- 
ered by the patent, and does not présent novelty or invention in any 
event. Complainant urges that this is a use disclosed and protected 
by its patent to which it exclusively is entitled, and that the attempt 
thiis to narrow claim 1 makes it identical with claim 2, from which 
it was intentionally dififerentiated, and that such a construction is 
neither just nor permissible. 
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It should be remembered at the outset that the patentée of the 
patent in suit stated in his spécification that this invention relates to 
a new and useful improvement in réservoirs for pump-curbs ; and 
"consists in the construction, arrangement, and combination of the 
several parts, ail as will hereinafter be described and afterward 
pointed out in the claims." The claim under considération recites 
the éléments of the combination to be (1) a pump-curb; (2) a réser- 
voir; (3) a spout which leads from said réservoir; (4) a plate ar- 
ranged within the réservoir; (5) fastening devices which pass 
through the pump-curb and engage the spout and said plate for 
clamping the parts together, substantially as described. No doubt 
this refers us back to the nature of the invention thus "substantially 
described." 

[1] This is avowedly a combination patent, and the invention con- 
sists "in the construction, arrangement and combination of the 
several parts" to be thereinafter "described and afterward pointed 
out in the claims." The parts thereinafter described and afterward 
pointed out in claim 1 are the pump-curb, the réservoir, the spout, 
the plate, and fastening devices for clamping the parts together. 
The object is to clamp the réservoir firmly in position against the 
curb so as to afford a rigid support for the tubing which is sus- 
pended from said réservoir. It is a pump-curb réservoir with which 
the patent is concerned, according to its title and to its spécifications. 
Manifestly, ail the éléments described in the claim must be présent 
to give to the combination the novel and useful effect specified. In 
the devices before the court, the plate performs merely the office of 
adding rigidity to the curb at the point where the spout is attached, 
with the separate réservoir wall omitted or merged in the curb it- 
self. The plate becomes inoperative for the purposes specifically 
described. The case in this particular seems to fall within the doc- 
trine announced in Union Match Co. v. Diamond Match Co., 162 
Fed. 148, 89 C. C. A. 172, wherein it was said: 

"Where the claims of a patent specify the éléments of a combination, but 
do uot specify the means whereby those éléments perform their functions but 
call for 'means' generally, and close with the words 'substantially as and for 
the purpose' described, or specified, or set forth, such words import into tho 
claims the spécifie means described in the spécification, and the claims are 
limited accordingly. * * * No device can be held to infriuge a combina- 
tion claim of a patent, unless it employs ail the éléments of it. A patent for 
a described means or mechanism to accomplish a desired end must be lim- 
ited to the particular means described in the spécification, or their clear me- 
chanical équivalents, and does not cover any other mechanical structure which 
is substantially différent in Its construction or in its opération." 

In claims for combinations : 

"If the patentée spécifies any élément as entering into the combination, el- 
ther directly by the language of the claim, or by such a référence to the de- 
scriptive part of the spécification as carries such élément into the claim, he 
makes such élément material to the combination, and the court caimot dé- 
clare it to be immaterial. It is liis province to niake his own claim, and his 
privilège to restrict it. If it be a ckiim to a combination, and be restricted 
to specified éléments, ail must be regarded as material, leaving open only the 
question whether an omitted part is siipplied by an équivalent device or in- 
.strumentality." Fay v. Cordesman, 109 U. S. 408, 3 Sup. Ct. 236, 27 L. Ed. 
079. 
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It is quite true that: 

"The courts are not permitted to eonstrue a patent by reconstnictlng 
it to conform to what the court may think was In the mind of the patentée 
ut the time." Edison Electric Oo. v. E. G. Bernard Co. (C. C.) 88 Fed. 
267-274. 

"Infringement cannot be avoided by reading Into a broad clalm of a pat- 
ent sfieelflc devices claimed in narrower claims of the patent." Locomotive 
Worlts V. Trent (C. C.) 92 Fed. 375-388. 

But this is not such a case. Hère the patentée has specified what 
was in his mind at the time, and what éléments were necessary 
to effectuate his purpose. One of those éléments in the sensé there 
employed, if not entirely, is now found to be omitted. The true 
rule is stated by Judge Sanborn, speaking for the Court of Appeals 
for this Circuit, in Mast, Foos & Co. v. Dempster Mill Mfg. Co., 
82 Fed. 327, 27 C. C. A. 191 : 

"One uslng the essentlal éléments of a coniblnation as enumerated in 
one clalm cannot escape Infringement because he does not use subordinate 
or unimportant éléments of combinations described in otber claims, and 
which were manifestly omitted from the clalm in question that the inventor 
might more perfectly seeure the essentlal éléments of his invention." 

But hère the défendant is not using the essential éléments of the 
combination as enumerated in claim 1. On the contrary, one élé- 
ment is omitted, and that the most vital one to the expressed pur- 
pose of the patent. In such cases the same court has declared: 

"The absence from an infringing device of a single essential mechanieal 
élément of a patented combination is fatal to a clalm of infringement." 
H. F. Brammer Mfg. Co. v. Witte Hardware Co. et al., 159 Fed. 726, 86 
C. C. A. 202. 

The case falls directly witliin the reasoning of the court in Dun- 
lap V. Willbrandt Surgical Mfg. Co. et al., 151 Fed. 223, 80 C. C. 
A. 575. Judge Hook, in delivering the opinion, said: 

"Of course, there are cases in which, in determinlng whether a subsé- 
quent device infrlnges, it Is unimportant whether It is made In two pièces 
instead of three, or whether a member Is mechanically attaehed to the re- 
mainder of the structure, or is made intégral with it. • * * They are, 
however, inapplicable to a case in which the very divisibility into parts or 
in which the partioular method of attachment constitutes the law of the 
structure or is dechired or appears to be of the essence of the supposed 
Invention." 

Complainant invokes the rule that, while the particular function 
now deemed important may not hâve been referred to in terms in 
its spécifications, nevertheless it inhered in the spécifications and 
drawings and in the construction, as shown by the spécifications, 
claims, and drawings, and therefore that complainant is entitled to 
it in whatever form it may be used. This would be true if this 
were merely a new or double use of the same combination, ail the 
éléments being présent, and each performing its functions in the 
same way; but such is not the case. We hâve hère practically to 
consider whether this claim fairly covers the mère application of a 
metallic plate to the galvanized iron wall of a pump-curb as a stif- 
fening agent to render the spout attachment more rigid. As I bave 
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said, I do not think this function can be carved and separated from 
the combination specifically described and declared on ; but, if it 
can be, then we are to consider this claim as presenting such a 
device as involves patentable novelty and invention. Suppose the 
applicant had originally applied for a patent upon a combination 
consisting of a pump-curb, a metallic plate, and a spout with fast- 
ening devices to clamp the three together; the spécifie object be- 
ing to stiflfen the curb and make the attachment more rigid. Can 
any one believe that this would hâve passed muster from the stand- 
point of novelty and invention? It has been the common practice 
in every unskilled occupation to add strengthening layers of wood 
or iron to parts deemed too unstable for purposes of reinforcement. 
This would occur readily to the lay mind, not to speak of that of 
the skilled mechanic. No invention is involved in such procédure. 
Crouch v. Roemer, 103 U. S. 797, 26 L. Ed. 426. 

[2] I am therefore of the opinion that there has been no in- 
fringement of the patented combination, and that in the aspect 
hère presented the mechanical device patented lacks both novelty 
and invention. 

[3] To my mind, the design patent présents greater difficulties, 
because the solution of the controversy is addressed to the individ- 
ual sensés rather than to gênerai rules of law. The principles in- 
volved are simple, but the décision must alvi'ays, in large measure, 
be governed by the impressions of the chancellor in each spécifie 
case. Section 4929 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 3398), as it existed prior to the amendment of 1902, limited a 
design patent, so far as is pertinent to this case, to "any new, use- 
ful, and original shape or configuration of any article of manu- 
facture, the same not having been known or used by others before 
his invention or production thereof, or patented or described in any 
printed publication." It is conceded that the intention of Congress 
by the acts granting design patents was to encourage the décora- 
tive arts. Utility is not contemplated, but appearance. Gorham 
Mfg. Co. V. White, 14 Wall. 511, 20 L. Ed. 731. The exercise of 
the inventive faculty is just as essential to the validity of a design 
patent as it is to the validity of a patent for any kind of mechani- 
cal device. Smith v. Whitman Saddle Ce, 148 U. S. 674, 13 Sup. 
Ct. 768, 37 L. Ed. 606. The usefulness referred to is not mechani- 
cal utility, but the présentation of something new and pleasing by 
which the value of the object is increased, and originality and the 
exercise of the inventive faculty must be displayed from the stand- 
point of prior use, prior patent, or prior publication. "The at- 
tempt to patent a mechanical function, under cover of a design, is 
a perversion of the privilège given by the statute." Weisgerber v. 
Clowney (C. C.) 131 Fed. 477-480. The article may be useful, as 
well as ornamental, but this adds nothing to the validity of the 
design patent. Designers of articles of manufacture not otherwise 
entitled to receive design patents cannot justify the issuance of such 
patents on any theory that the design is a trade-mark. Rowe v. 
Blodgett & Clapp Co., 112 Fed. 61, 50 C. C. A. 120. The utility 
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dépends entirely upon the pleasing eiïect, if any, imparted to the 
eye. General Gaslight Co. v. Matchless Mfg. Co; (C; C.) 129 Fed. 
137. There must be présent originality and beauty. Mère mechan^ 
ical skill is insufficiént. There must be something akin to genius — 
an efifort of the brain as well as the liand. The adaptation of old 
devices or forms to new purposes, however convenient, beautiful, 
or useful thev may be in their new rôle, is not invention. Smith 
V. Whitman Saddle Go., 148 U. S. 674-679, 13 Sup. Ct. 768, 37 h. 
Ed. 606. 

Such are the gênerai principles to be kept in mind when percep- 
tion and judgment are to be applied to any particular case. It is 
évident that the mère fact that one device looks like another bas 
no controlling eiïect in determining the vahdity of a design patent, 
becattse • such a patent does not operate as a trade-mark nor in- 
volve considérations of unfair compétition in trade. In fact, in the 
présent case, the latter considération was expressly eliminated 
when the demurrer was sustained to certain parts of the bill as 
originally filed. Color constitutes no élément of a design patent. 
The question before us then would seem to be whether the com- 
plainant's pump-curb présents an article of manufacture so new, 
useful, and original in shape or configuration, so pleasing to the 
eye, and so indicative of inventive genius in any appréciable de- 
gree, as to sustain the validity of this patent. If so, there is un- 
doubted infringement, because the defendant's curb is sufficiently 
like it to sustain sucK a charge. 

Pump-curbs of this type, departing from the shape commonly 
employed in the old wooden chain pump, hâve been substantially 
and suggestively similar. In fact, the shape in a gênerai way has 
been dictated in no small degree by the requirements of the mech- 
anism encased by the curb. There hâve been variations in size and 
in détails, but, aside from the latter, gênerai terms of description 
would fît most of them, including those now before the court. 
None of them, to my mind, can fairly be termed beautiful or or- 
namental. It would be rather strained to associate them, in any 
sensé, with the décorative arts which this statute was intended to 
foster and encourage. The object of this design evidently was to 
présent a shape differing in minor particulars from those that had 
preceded it, with a view to stamping this product after the analogy 
of trade-marks. If this satisfied the statute, then the obtaining of 
a design patent would be a mère formality and the entire spirit and 
purpose of the act would be evaded and defeated. In 1895, three 
years before the issuance of this patent, O. P. Shriver, as patentée, 
procured design patent, No. 24,116, for a curved curb for chain 
pumps. This curb is similiar in its gênerai outlines to that of the 
patent in suit. It would appear that sHght variations hâve been 
made in the curved lines of sides and edges. The cap is, perhaps, 
a little more shallow. The band or beadwork separating the cap 
from the body is not uniike. The top of the curve is described as 
a "compound curve," while that of the Shriver patent is a "simple 
curve." I do not think it required more than ordinary mechanical 
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skin to make the altérations hère apparent. I am unable to per- 
ceive that this device satisfies the demands of the statute under 
which the design patent was issued. 

For ail the foregoing reasons, the bill will be dismissed, and an 
appropriate decree may be drawn in accordance with this opinion. 



VACUUM CTjEAXER CO. r. WAI-,DOKF-ASTOKIA HOTEL CO. 
(Circuit Court, S. D. New York. August 25, 19t0.) 

1. Patents (§ 29-7*) — Suit fob Ingfringembnt — I'relimixaby Ikjunction. 

The rules governing tlie praetice with resp('Ct to the granting of pre- 
liminary injunctions on unadjudicated patents considered. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 481-488; Dec. 
Dlg. § 297.*] 

2. Patents (§ 297*) — Suit fob Infbingement — Preliminaby Injunctios"— 

"Faib Doubt." 

Under the rule that a preliminary injunction should not be granted on 
an unadjudicated patent if tliere Is "a falr douht as to invention, antici- 
pation, construction or infringemeut," the term "fair doubt" does not 
refer only to the effect produced on the .liidicial mind by tlie direct évi- 
dence suljinitted on the motion, but is wide enongh to cover a bellef that 
other reachable testimony exists which by reasouable effort the party 
may adduce. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 481-488; Dec. 
Dig. § 297.* 

Grounds for dental of preliminary in.iunction in patent infringement 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. O. A. 123.] 

3. Patents (§ 301*) — Suit fob Infbingement — Preliminaby Injcnction — 

Vaccum Cleaneb. 

A preliminary injunction against infringement of the Kenney patents, 
Nos. 847,947 and 847,948, relating to vacuum cleaners, denied. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 489, 490-495; 
Dec. Dig. i 301.*] 

In Equity. Suit by the Vacuum Cleaner Company against the 
Waldorf-Astoria Hôtel Company for infringement of letters pat- 
ent Nos. 847,947 and 847,948 to Kenney for vacuum cleaner. On 
motion for preliminary injunction. Denied. 

See, also, 198 Fed. 867. 

Ewing & Ewing, Thomas Ewing, Jr., and V. M. Dorsey, for the 
motion. 

William R. Baird (Stephen J. Cox, of counsel), opposed. 

HOUGH, District Judge. [1] This action is upon an unadjudi- 
cated patent. Admittedly this does not by itself constitute a rea- 
son for refusing injunctive relief before final decree; yet it is in- 
teresting to note how difficult it has been to sustain preliminary 
injunctions on unadjudicated patents whenever the party enjoined 
has had courage or money enough to take the matter to the appel- 
late court. Complainant cites and relies upon the Circuit Court 

*For other ca.ses see same toplc & i numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
198 F.— 55 
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décisions of which Fuller v. Gilmore (C. C.) 121 Fed. 129, is the 
best known. With the doctrine of thèse cases I fully agrée, for 
it would seem that, where the matters in controversy are confined 
to an examination of the prior art as revealed in other patents, to 
the construction of some clairti or claims of the patent in suit, or 
the décision of questions of title depending upon the meaning of 
written documents, no reason exists for not deciding the mat- 
ters in controversy on affidavits and an examination of uncontroverted 
documents, instead of i-equiring the parties to présent exactly the 
same matter to the court in lengthy and expensive fashion. 

Nevertheless an examination of such cases in the Circuit Court 
of Appeals as Sprague Electric, etc., Co. v. Nassau, etc., Co., 95 
Fed. 821, 37 C. C. A. 286, Newhall v. McCabe Hanger, etc., Co., 
125 Fed. 919, 60 C, C. A. 629, and Armât Moving Picture Co. v. 
Edison Mfg. Co., 125 Fed. 939, 60 C. C. A. 380, shows in my opin- 
ion upon what a slender foundation the so-called rule of the Sec- 
ond Circuit rests. The function of the appellate court has more 
frequently been directed to discovering doubt, and thus delaying 
décision, than to adjudicating matters far more fully and elabo- 
rately presented to the lower court than it was the practice in eq- 
uity to do when so vital a litigàtion as that over the Morse elec- 
tric telegrâph reached the Suprême Court. The record of that 
case, cçmpared with mpdern records, is an instructive example of 
détérioration in procédure. 

I am, ^ware (though my examination has not been exhaustive) 
of but one case in which (vVhen the law permitted it) a motion for 
preliminary injunction which had been lost in the court below pre- 
vailed in the Circuit Court of Appeals ; and Pelzer v. City of Bing- 
hamton, 95 Fed. 823, 37 C. C. A. 288, is also applicable to this case, 
in that a user against whom an injunction pendente lite was ulti- 
mately granted occupied substantially the same position as does 
the Waldorf-Astoria Company in the présent litigàtion. 

[2] While believing, therefore, that the granting of a prelimi- 
nary injunction upon an unadjudicated patent in any but almost 
undefçnded cases is far more likely to involve ail parties in idle 
expense than to benefît even the most meritorious complainant, it 
is my duty to apply the theory laid down as a rule in the Newhall 
Case, supra, 125 Fed> 921, 60 C. C. A. 631, viz.: That the injunc- 
tion pi-ayed for shoùld be granted, unless there is "a fair doubt 
as to invention, anticipation, construction or infringement." It 
would serve no useful purpose to discuss at large in this mémoran- 
dum the arguments presented as to invention, construction, and in- 
fringement. It is sufficient to note that so far as I am concerned 
ï believe, upon a record far more intelligible than the average of 
those presented at final hearings, that complainant should prevail. 
I am also of opinion that under présent rulings it would be my 
duty (sitting in a court of first instance) to overrule the défense 
based upon the International Convention of Paris, even though I 
think that the arguments of Archbald, J., in the Hennibique Case 
hâve never been answered. The défense of anticipation, as applied 
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to this motion, requires some exposition of what I think is meant 
by the "fair doubt" spoken of in the Newhall Case, supra. 

That Westman's patent used merely as a référence does not an- 
ticipate Kenney I hâve no doubt. But it is vigorously urged that, 
before Kenney made application for his patent, Westman had as 
matter of fâct dispensée with the brush shown in his drawings and 
described in his spécifications, and used the balance of his device 
as a true suction cleaner, dépendent for its successful opération up- 
on a narrow elongated slot kept in sealing contact with the article 
to be cleaned. It is believed that if Westman did this commer- 
cially, and when and as alleged, the défense of prior use is estab- 
lished. On the affidavits submitted on this motion I hâve no doubt 
at ail that this défense has not been established. Therefore in one 
sensé I do not think the court can be said to hâve a fair doubt. 

But it does not seem to me that fair doubt refera only to the 
eflfect produced on the judicial mind by the direct évidence sub- 
mitted on motion for preliminary injunction. That doubt should 
be wide enough to cover a belief that other reachable testimony 
exists which, by reasonable effort, the party may adduce. 

[3] That is the case hère. This action has been pending for over 
a year. Other actions upon the same patent hâve been pending 
against other persons. A cursory examination of the proceedings 
in one of thèse other actions persuades me that it would be an im- 
proper exercise of power to grant a preliminary injunction when 
the matter directly submitted in this case is no more (so far as 
the Westman prior use is concerned) than certain excerpts from 
the testimony in other cases. The Westman défense is serious; 
and, where no preliminary injunction has been moved for in those 
cases in which it has been fully gone into, I must décline to grant 
injunctive relief at présent in this case, in which it has merely been 
hinted at. 

Motion denied. 



VACUUM CLEANER CO. v. WALDORF-ASTOKIA HOTEL CO. 
(«reuit Court, S. D. New York. February 6, 1911.) 

Patents (S 297*) — Suit foe Infbingement — Pbeliminaby Injunction. 

A preliminary injunction should not be granted on an unadjudicated 
patent, wbere, upon a strongly contested issue inrolvlng the validity of 
tbe patent, a large aniount of testimony has been taken In other pending 
cases which is not produced on the motion, and where with proper dili- 
gence the case should hâve been ready for final submission. 

[Ed. Note— For other cases, see Patents, Cent Dlg. §§ 481-^88; Dec. 
Vis. § 297.* 

Grounds for déniai of preliminary Injunctlons In patent infringement 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

In Equity. Suit by the Vacuum Cleaner Company against the 
Waldorf-Astoria Hôtel Company. On motion for preliminary injunc- 
tion. Denied. 

For former opinion, see 198 Fed. 865. 

*For other caseï let «ame topic & ! numbbb in Dec. & Am, Olgg. 1907 to date. & Rep'r Indexe* 
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Mr. Ewing and Mr. Messimer, for the motion. 
Mr. Cox, opposed. 

HOUGH, District Judge. The vigor with which this application 
has been pressed by able counsel lias led me to go through the entire 
mass ,of documents again. The resuit is to leave the court in the 
same f i^ame of mind as in August kst with the exception of one point. 

That point is this: Six months hâve passed since the previous 
hearing. It was then apparent (if it had never appeared before) that 
the défense; was very active and very insistent, and that the testimony 
on the Westman use was not so free from doubt as to render easy 
the granting of a preliminary injunction. Yet during the past six 
months it is asserted, and not denied, that no substantial progress has 
been made in getting the case ready for final hearing. It seems to 
me that in the light of the large records already compiled regarding 
the Westman use in other cases orders limiting time would hâve been 
made and drastically enforced, and that a final hearing might easily 
hâve been had at or about the date of this second motion for prelim- 
inary injunction. The conclusion, therefore, seems irrésistible that 
there is some reason for preferring ex parte affidavits to testimony 
which may be made the subject of cross-examination. This has in- 
creased doubt weighing against the granting of any injunction; and 
I am still of opinion that such doubt may properly be based, not only 
on the affidavits submitted, but on any other facts brought to the at- 
tention of the trial judge. 

It may now seem no more tlian fair to counsel to say with respect 
to the affidavits before the court that I am entirely satisfied that West- 
man did clean carpets by suction ; that it is very probable that he so 
used his suction blast as to produce a partial vacuum whether he knew 
it or not; that an appliance has been produced alleged to hâve been 
used by Westman which might hâve been so used as to corne near to 
anticipating the essential élément of Kenney's idea; and that the évi- 
dence as to whether he did so use his machine, and whether he did 
use it without a brush, is so hopelessly conflicting and much of it so 
obviously unreliable as to leave in my mind now rather a stronger 
doubt, or, at any rate, a greater absence of certainty, than I entertained 
in August last. This is enough, and more than enough, to require the 
déniai of an injunction, and a fair illustration of the possibly dis- 
astrous effects of such doubt (if resolved in favor of a complainant) 
is shown in Tompkins Co. v. New York, etc., Mattress Co., 159 Fed. 
133, 86 C. C. A. 323, where the appellate court reversed a decree on 
final hearing because it took a favorable view of the testimony of a 
single witness, and that an interested one. The Virginia occurrences 
are not so remote as to render it impossible, or even improbable, that 
some one witness may be produced who will turn the scale and change 
the resuit even in an appellate court. 

The suggestion is made that an injunction be granted pro forma 
in order to enable the whole case to be submitted to the Circuit Court 
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of Appeals. Entirely apart from the impropriety of such short cuts, 
the resuit of such action would in my judgment be merely delay, with- 
out any benefit to either party. 
The motion is denied. 



T. B. WOOD'S SONS CO. v. VALLEY IRON WOEKS. 

(District Court, M. D. Pennsylvania September 23, 1912.) 

Ko. 120, In Equity. 

Patents (§ 327*) — Suit fob Infkinoement — Coxci.usiveness of .Judgment. 
Wliere, pendiuj? a prior suit for infriDgement of a patent between the 
saine parties, défendant began constructing and using a différent deviee 
from that Involved in such suit with complainant's knowledge, complain- 
ant was not bound to then urge infringenient by such new deviee in such 
action by supplemental bill, tUough it miglit hâve done so, and the ,1udg- 
ment in that suit was no bar to plaintift's right to sue thereafter for 
infringement of the subséquent deviee. 

[Ed. Note. — For other cases, see l'atents, Cent. Dig. g§ 620-62.5; Dec. 
Dig. § 327.*] 

In Equity. Suit by the T. B. Wood's Sons Company against the 
Valley Iron Works, for infringement of a patent. On motion to 
dismiss. Denied. 

F. B. Brock, of New York City, for the motion. 

Prindle & Wright, of New York City, opposed. 

WITMER, District Judge. The défendant, by his motion, seeks 
to hâve the bill of complaint dismissed on the ground of an alleged 
estoppel arising from a previous suit between the parties. The for- 
mer litigation began by a suit for infringement of the letters pat- 
ent herein involved, but, it is said, upon an infringmg construction 
differing from the one since devised, whereof complaint is hère 
made. If this be true, the former suit, though between the same 
parties for infringement of the same patent, will not prevent the 
présent suit, since the issue involved differs from the former. It 
is true that the infringing construction, formingthe basis of the 
complaint, was to the complainant's knowdedge made and sold by 
the défendant after bill filed and before decree, and therefore could 
hâve been brought into the other suit by supplemental bill, yet 
there was no obligation requiring the complainant to do so. The 
infringement hère complained of raises a cause of action différent 
and distinct from that litigated in the former action and gives rise 
to a separate cause of action, which may be the subject of a sepa- 
rate suit. "While a party can bring only a single suit for one in- 
dividual cause of action, there is no rule which requires him to 
unité in one suit several independent causes of action. A party 
may bring against another as many separate actions as he has 
causes of action, and the fact that they might ail be united in a 
single suit does not qualify his right." Priest v. Glenn, 51 Fed. 
405, 2 C. C. A. 311; Olsen v. Whitney (D. C.) 109 Fed. 80. 

•For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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As was said by Mr. Justice Fields, in Cromwell v. County of 
Sac, 94 U. S. 351, 24 L. Ed. 195: 

"The language, whlch Is so otten used, that a judgment estops, not only 
as to every ground of recovery or défense actually presented in the action, 
but also as to every ground wliich miglit tiave been presented, is strietly ac- 
curate, wtien applied to the demand or claim in controversy. • * * But, 
where the second action between the same parties is upon a différent claim 
or demand, the judgment in the prior action opérâtes as an estoppel only as 
to those matters in issue or points controverted." 

It is true that the validity of the patent was settled by the for- 
mer suit, and, as well, the issue of infringement on facts regarding 
a certain constructed device then made and sold by the défendant, 
but whether a certain other device now made and sold by the de- 
fendant constitutes infringement of such patent was not then de- 
cided and could not be determined from the évidence submitted. 
Whether the changed device, differing from the one involved in 
the former suit, infringes the patent, is a mixed question of law 
and fact, which could not be decided in contempt proceedings, and 
ought not to be on an accounting. How, then, are the ends of 
justice to be met, if not by separate suit? 

The motion to dismiss is denied. 



UNITED STATES v. UNITED SHOE MACHINERY CO. OF 
NEW JERSEY et al. 

(District Court, D. Massachusetts. August 28, 1912.) 

No. 301 (911). 

Equity (§ 355*) — Dépositions — Taking BEFoiiE Examiner — Equitt Rul-e 67 
— RiGHT OF Public to Attend. 

The taking of dépositions before an examiner in an equity suit under 
equity rule 67 (29 Sup. Ct. xxxiil) is not a .ludieial trial, nor a part of a 
trial, but a proceeding prelinilnary to a trial, and neither the public nor 
représentatives of the press hâve a right to be présent at such talîing. 
Until a déposition has been presented to the court, it does not become 
évidence in the case, nor has either party until then an opportunity to be 
heard upon the question of the competeuey, materiality, or relevancy of 
the statements made by the witness, and the public can hâve no right to 
know what the testimony is until the court knows what it is. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 739-742; Dec. 
Dig. § 355.*] 

In Equity. On the question of the right of the public and press to 
be présent during the taking of testimony before an examiner. Right 
denied. 

Asa P. French, U. S. Atty., Edwin H. Abbot, Jr., Sp. Asst. U. S. 
Atty., and W. S. Gregg, Sp. Asst. Atty. Gen. 

Charles F. Choate, Jr., Walter Bâtes Farr, and H. G. Donham, ail 
of Boston, Mass., for défendants. 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BROWN, District Judge. The United States, having given notice 
that it desires évidence to be taken orally under the sixty-seventh ruie 
in equity (29 Sup. Ct. xxxiii), contends that the public and the press 
should be admitted to the proceedings wherein the dépositions of wit- 
nesses are to be taken before the examiner. 

It is urged that the public and press should be afforded an oppor- 
tunity to attend and to hear whatever may be said upon the examina- 
tion before it has been reduced to writing and signed by the witness, 
and before the déposition is presented to the court. Tlais contention 
■ is not supported by the citation of any authority, and is so contrary to 
the usual practice both at law and in equity that it might be summarily 
disposed of save for the statement of the United ■ States attorney that 
in cases under the Sherman Act such a course has been followed. The 
cases cited by the United States which uphold the undisputed prin- 
ciple of publicity in trials and in judicial proceedings do not in the 
slightest degree support the contention of the United States, and af- 
ford no assistance upon the question before us. This question is 
whether the public and the press should be admitted to the taking of 
dépositions for use at a trial not then begun, but which is to take 
place in the future. 

The question is easily solved upon a considération of the essential 
différence between a trial or a judicial proceeding held by an officer 
with judicial authority, and the merely preliminary step of taking dép- 
ositions. 

Equity rule 67 provides that the examination shall take place in the 
présence of the parties or their agents, by their counsel or solicitors ; 
that the dépositions taken shall be reduced to writing by the examiner; 
that the testimony of each witness shall be read over to him and signed 
by him in the présence of the examiner and such of the parties or 
counsel as may attend, etc. The examiner may note objections, but 
he "shall not hâve the power to décide upon the competency, mate- 
riality or relevancy of the questions." The original dépositions, au- 
thenticated by the signature of the examiner, must be transmitted by 
him to the clerk of the court, to be there filed of record, in the mode 
prescribed by Revised Statutes, § 865 (U. S. Comp. St. 1901, p. 663). 

Rule 69 (29 Sup. Ct. xxxiv) provides that upon the return of the 
commissions and dépositions into the clerk's office publication may be 
ordered by any judge of the court upon due notice to the parties, and 
further provides for publication by consent in writing of the parties. 

The nature of this proceeding is well described in Wigmore on Evi- 
dence, § 1376 (2). "This process of securing in advance the evidential 
material for a trial is a part of the preliminary procédure of courts," 
etc. 

It is also described by Wigmore in section 1331 as "testimony given 
extrajudicially before a specially authorized officer for the purpose of 
subséquent use at a trial. * * * In a déposition the testimony is 
the writing taken down by the officer and signed by the déponent. 
The officer's writinf vs not his report of the witness' oral déposition. 
There is only one testimonial utterance— the writing." 



872' ' • ' * ' 19'8 FEÙBRAL ftiJPORTER • 

Mr. Wignidré' reférs also to the chancery practice, saying;. 

"In this pijàetice ail testlmony wàs taken lu writing, and In the theory-' 
the testlmony ' or déposition Avas the writing and nothing else." 

The brief of the United States attorney asserts : 

'"Che right ôf the publie Is to hear testimony, and that Is not accorded 
wlieu^t Is given merely the privilège to read it." 

Tt îs also asserted: , ■ '■ • • ■ 

"There is a rlght of the public to hear \Yhat is being said in this case 
while it is being said." . 

It is quite apparent from what we bave said that such a supposed 
right has never existed in. the practice of the chancery courts, nor 
has such a right in respect to the taking of dépositions ever existed 
at law, Both common-law judges and juries are compelled to receive 
testimpny in the form of wrijtten dépositions, and upon such written 
testimony of witnesses whom they hâve never seen nor heard may 
make décisions as to the rights of parties. 

The pubjichas a right to such form of testimony as the law pro- 
vides shall be received at trials at law or at hearings in equity or 
upon othe;r judicial proceedings. If judges and juries may not olaject 
that they hâve not seen land, heard the witness while he was testifying, 
the press and public may not object. 

Furthermore, neither at law nor in equity does a déposition become ' 
évidence in a case until it is ofifered by one of the parties; until there 
is an opportUnity for a jt^dicial hearîng as to its competency. A party 
in a cause has a right to the protection of the court in a judicial hear- 
ing. In the proceedings before an examiner such right is not afïorded 
him. No question of right is submitted to the examiner, and under 
the provision of equity rule 67 and under the doctrine of Blease v. 
Garlington, 92 U. S. 1, 7, 23 L. Ed. 521, the examiner must take down 
ail the examination in writing. The party has the right to hâve his 
exceptions noted and to file further exceptions when the déposition is 
filed in court. 

"The testlmony is taten to be submitted to the court where the suit is 
pending, and ail questions upon the évidence, its materiality and sufflciency, 
are to be determined by it, and after it by an appellate court." Nelson v. 
United States, 201 U. S. 92, 26 Sup. Ct. 358, 50 L. Ed. 673. . 

The only opportunity for redress which the party has against im- 
proper or irrelevant, testimony follows the filing of the déposition. If 
ail is to be made putlic before it is reduced to final form in writing 
and before there is an opportunity for a hearing upon the propriety 
and competency of the testimony, ail efïective protection against 
scandai, impertinence, and irrelevancy is practically gone. 

When justice is being administered by a judicial officer, the public 
is entitled to attend, save under exceptional conditions, with which we 
need not deal. 

In Cowley v. Pulsifer et al., 137 Mass. 392, 50 Am. Rep. 318, Mr. 
Justice Holmes considered the question of the policy of publicity, and 
marks the distinction between what takes place in open court and the 



UNITED STATES V, UNITED SHOE MACHINERY CO. OF N. J. 873 

filing in the clerk's office of a pétition containing a written prelimi- 
nary charge. Of such preliminary steps he said: 

"Thèse do not constitute a proceedlng in open court. Knowledge of them 
throws no light upon the administration of justice." 

Due process of law requires that the parties hâve an opportunity to 
be heard. For the court to enforce a rule that the public and the 
press shall hâve an opportunity to listen before the parties to the case 
hâve an opportunity to be heard would be a pîain violation of ele- 
mentary rules of f air play. The proceeding before the examiner lacks 
the essential élément,— an opportunity to be heard by a judicial officer 
and to submit questions of right to a judicial officer. 

Furthermore, another essential différence is that upon a trial or 
judicial proceeding the rights of the parties are submitted for an ad- 
judication. A party in equity ordinarily may dismiss his bill at any 
time before final hearing. Houghton v. Whitin Machine Co. (C. C.) 
160 Fed. 227; Morton Trust Co. v. Keith (C. C.) 150 Fed. 606. Under 
the view of the United States a bill may be filed, the testimony of 
hostile witnesses may be presented to an examiner, the public and the 
press may attend, and the complainant may then dismiss the bill, leav- 
ing the défendant no opportunity to reply or to procure an adjudica- 
tion which will ofifset the injurions statements of witnesses. It is 
manifest from the nature of dépositions, because they are not yet légal 
évidence and because the parties against whom they are taken hâve 
had no opportunity for a hearing, that the proper practice is that which 
bas been uniformly observed. Equity rule 69 expressly provides for 
publication either upon the order of a judge or by consent of parties, 
after the return of the dépositions by the examiner. 

In Patterson v. Colorado, 205 U. S. 454, 462, 27 Sup. Ct. 556, 558, 
51 L. Ed. 879, 10 Ann. Cas. 689, it was said : 

"The theory of oiir System is that the conclusions to be reached In a case 
will be Induced only by évidence and argument in open court, and not by any 
outside influence, whether of priva te talk or public print. What is true with 
référence to a jury is true also with référence to a court." 

Prématuré publication of proceedings before an examiner might 
make the author subject to proceedings for contempt. In Wigmore 
on Evidence, § 1836, the writer states that publication of proceedings 
may be prohibited, and — 

"of palpably just grounds there are at least two: First, that the proceeding 
is only a preliminary or ex parte one, and that a publication would therefore 
give an erroneous impression of the conduct of the parties; secondly, that 
conditions of popular émotion exist, amid which the publication before ver- 
dict rendered would tend to excite the public mind, to cause pressure upon 
the minds of the witnesses, the judge, and the jury, and thus to do injustice 
to one of the parties by preventing a fair and uiibiased investigation of the 
facts." 

If upon thèse grounds a court may stop the publication of proceed- 
ings which hâve actually taken place in open court, it would follow 
that the court, were it necessary, might prohibit by order the publi- 
cation of preliminary proceedings before an examiner ; but such order 
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is not necessary, for the reason that by common understanding of the 
bar and bench the taking of dépositions is a private and not a public 
proceeding. 

Testimony at times must be taken out of court. Alexander v. United 
States, 201 U. S. 117, 26 Sup. Ct. 356, 50 L. Ed. 686. Trials are 
held at times and places appointed by law. Dépositions may be pre- 
pared at times and places whereof no public notice is given by law 
or is reqqired f rom the parties, at places not accessible to the public, 
and at places where there is no provision for the attendance of the 
public. The court is provided with officers for the préservation of 
order. The examiner, under ordinary conditions, is not so provided. 
Dépositions are taken a t deathbeds, in prisons, in remote and even 
foreign jurisdictioris. They may be, taken in many jurisdictions for 
a trial. in anpther jurisdiction. Within a short time it has been re- 
portéd ifl the public prints that dépositions in cases under the Sherman 
Act hâve been taken at a room in the Parker House in Boston and 
at a room in the Narragansett Hôtel in Providence. What truth there 
is in Sùch reports we do not know, but they illustrate what may prop- 
erly be done and is ordinarily done in the course of taking dépositions, 
but' what is entirely inconsistent with the contention that public policy 
requires the attendance of the press and the public. 

The imprôpriety of thé publication pending the suit of dépositions 
so taken is manifest from what we bave àlready said. It is évident 
that ùpon ordinary principles of fair play the examiner's office should 
not be used as a vehicle for spreading statements which hâve not been 
subjected to judicial test. 

The fact that testimony ôrally delivered is often more satisfactory 
than testimony read from a document has no bearing upon the présent 
questioti. The mère préférence for testimony of this character yields 
to the considérations of cônvenience and necessity which justify the 
gênerai law of dépositions. 

Whatïis ternied by Mr. Wigmorein section 1396 "demeanor évi- 
dence," While désirable, is not essential. If, in the course of a chan- 
cery suit, it is désirable to produce particular witnesses in open court 
inprder that their demeanor may be observed, there is provision that 
. the , court may, in its discrétion, "permit the whole, or any spécifie 
part of the évidence, to be adduced orally in open court on final bear- 
ing." See equity rules 67, 78 (29 Sup. Ct. xxxiii, xxxvi). 

The provision in thèse rules is an indication that oral proceedings 
before an examiner are regarded as essentially différent from pro- 
ceedings in open court. It is quite clear that the taking of dépositions, 
either at law or in equity, is in no proper sensé a trial or a part of 
a judicial triai, using the term to mean "that final exâmination and dé- 
cision, of matter of law.as well as fact, for which every antécédent 
step is a préparation, which we commonly denominate the trial." Car- 
penter v. Winn, 221 U. S. 533, 538, 539, 31 Sup. Ct. 683, 55 h. Ed. 
•842; Hess v. Reynolds, 113 U. S. 73, 80, 5 Sup. Ct. 377, 28 L. Ed. 
927; Carson v. Hyatt, 118 U. S. 289, 6 Sup. Ct. 1050, 30 L. Ed. 167; 
Delaware County Commissioners v. Diebold Safe & Lock Co., 133 
U. S. 473, 10 Sup. Ct. 399, 33 L. Ed. 674; Nelson v. United States, 
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201 U. S. 92, 26 Sup. Ct. 358, 50 L. Ed. 673 ; Cowley v. Pulsifer, 137 
Mass. 392, 50 Am. Rep. 318. 

In Ex parte Milligan, 4 Wall. 121, 18 L. Ed. 281, it was said: 
"Every trial involves the exercise of judicial power." 

That the public and press should be entitled to hear what is not yet 
évidence and what may never become évidence before the court vvhich 
is to try the case hears it is an unprecedented and unreasonable prop- 
osition. The contention that judicial proceedings shall be held with 
open doors is not under dispute. The proposition that the taking of 
dépositions by an examiner, who is merely a ministerial officer, is sub- 
ject to the same rule, is in our opinion manifestly erroneous. 

To justify a departure from the gênerai practice and from the re- 
quirements of the natural meaning of the equity rules of the Suprême 
Court, which hâve the force of statute, it is necessary for the United 
States, if unable to produce authority, to show some reasons for its 
position. It asserts merely the right of the public to hear testimony. 
The public will hâve that right when testimony is offered. The public 
interests are fully preserved from the fact that the trial in the présent 
case must be conducted with open doors. 

The défendants claim that the court is bound as a matter of positive 
law by the sixty-seventh and sixty-ninth equity rules, and that thèse 
rules mean that no one else shall be présent at the taking of the 
testimony except the parties mentioned in the rules; that, if thèse 
rules do not fully cover the question, equity rule 90 (29 Sup. Ct. 
xxxvii) applies. The contention that upon a proper construction of 
equity rule 67 the examination is to be private is directly supported 
by the décision of Jessel, Master of the Rolls, in Re Western of 
Canada Oil, Lands & Works Company, L. R. 6 Chan. Div. p. 109: 

"The place where the examiner sit8 is not a public court, but a mère ofBce. 
That was so before the Judicature Acts, and those acts, so far as I know, 
bave made no change in bis position, and bis office remains a private office 
to tbis day. 

"The thlrty-first section of the Aet 15 & 16 Vict. c. 86, which is still in 
force for tbis purpose, provides that 'ail witnesses to be examined by or be- 
fore one of the examiners of the court, or by or before an examiner to be 
specially appointed by the court, » * • and sueh examination shall take 
place in the présence of the parties, their counsel, solicitors, or agents.' That 
must mean in the présence of the parties, their counsel, solicitors, or agents 
exclusively. It cannot mean that the parties, their counsel, solicitors, or agents 
must be présent. It can only mean that the examination shall take place la 
their présence If they choose to attend. Subject to tbis, It is a private ex- 
amination. 

"In my opinion the public hâve no right whatever to go into the examiner's 
office, and the examiner bas no discrétion as to admittlng them." 

The language construed by the learned judge was substantially that 
of rule 67. 

We may further notice that rule 13 of the Circuit Court contained 
the form of commission upon interrogatories at law or in equity. 
Among other things it is provided : 

"You will not, witbout the consent of the parties in writing, permit any 
person except yourself to attend at the taking of any déposition, or to com- 
municate with any witness, whilst giving his déposition, in relation to the 
subject-matter thereof, except that you may permit to be présent sueh dis- 
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liiterested person (If any) as you may thlnk fit to appoint as a clerk to assist 
you in reducing the déposition to writing, and you will take such déposition 
in a place separate and apart from ail other persons." 

Certainly this is inconsistent with the existence o£ any supposed rule 
that the public has a right to hear what is being said as distinguished 
from an opportunity to hear it read at the trial. In conclusion we 
may say: Is it not time enough for the public to know what the testi- 
mony is when the court knows what it is ? Is it not enough for the 
public to receive testimony in the form in which the court must re- 
ceive it? 

The examiner will not, without the consent of both parties, allow 
the attendance of persons other than those mentioned in rule 67. 

Judge PUTNAM sat at the hearing of this matter by this court as- 
sembled under the statute ; but, as he had expressed an opinion when 
the question involved was brought before him as a single judge, he 
deemed it proper to withdraw from expressing any further opinion. 



■ In re SMITH. 

■ '' '•■, District Court, EX B. Wisconsin. September 23, 1912.) 

BàNpçeoptoy (§ 185*) — Amendatoey Statute — Application. 

■ '-'A bhattel mortgage having been given by thè bankrupt on March 17, 
1908, was not flled untll September 8, 1909, thereby becomlng good for 
two years from tbat date, but expiring then, unless witbjn 30 days be- 
fore tte expiration of the 2 years a renewal affldavit was flled. E'M 
thàt, no sufficient affldavit having been flled, the mortgage was in fuU 

'■ foiéee and efCect under section 47à of Bankr. Act July 1, 1898, c. 541, 30 

Stat. 557 (U. S. Compi St 1901, p.; 3438), when it was amended June 25, 

,.. 1,9,10 „(A.ct J^^e 25, 1910, c. 412, § 8, 36 Stat. 840 [U. S. Comp. St. Supp'. 

1911, p. 1500]), so as to provide that the trustée should thereafter be 

,,,, yested wlth ail the rlghts, remédies, and powers of a credi(;or holding a 

lien by légal or équitable proceedings, and hence such amendment was 

; applicable to the mortgage which, without extension, became void as 

.■|àgàlnst creditors and' therefore ^s against the mortgagor's trustée in 

, bankruptçy on September S, 1911. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dlg. §§ 2,34, 2.35, 
273; Dec. Dig. § 185.*] 

In Bankruptey» In the matter of bankruptey of Fred M. Smith. 
On proceedings to review a referee's order denying an application 
of John Bartram. Frorh an order directing the trustée to sell cer- 
tain property covered by a chattel mortgage held by Bartram, and 
to apply the proceeds on a mortgage debt. Aiîfirmed. 

On March 17, 1908, the bankrupt executed and delivered to the petitioner, 
Bartram, à chattel mortgage upon property and to secure an indebtedness 
therein described. Such mortgage was filed wlth the town clerk of the town 
wheseln the property was located .oh September 8, 1909, pursuant to section 
2314, Statutes pf Wisconsin of 1908. On March 5, 1910, the moitgagee made, 
aiïd on March 7thtlled with the town clerk, an affldavit of rene\val intended to 
be pursuant to the Statutes of Wisconsin 1898, § 2315. On September '5, 1911, 
adjudication of baiikruptcy ensued, whereupon ene l'arrish, who had thereto- 
fore leyied ùppn the niortgaged property, was elected trustée, and, doubtless 
being advised that hls exécution levy could not prevail, abaudoned it, but 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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contlnued to hold the selzed property as trustée in bankruptcy. Bartram, 
the chattel mortgagee, applled to the bankruptcy court for an order directing 
the trustée to sell the property covered by the chattel mortgage, and apply 
the proceeds ou his mortgagè debt. The trustée contested the application, 
claiming that the luortgage was void. The order of the référée upholding 
the trustee's contention and denying the application of the chattel mortgagee 
is now hère for review. 

F. F. Wheeler, of Waupaca, Wis., for trustée. 

E. E. & E. L. Browne, of Waupaca, Wis., for John Bartram. 

GEIGER, District Judge (after stating the facts as above). On 
June 25, 1910, Congress passée! an amendment to section 47a (2) 
of the Bankruptcy Law, adding, relative to the duties of trustées in 
bankruptcy, the foUowing: 

"And sueh trustées as to ail property in the custody, or coming into the 
custody of the bankruptcy court, shall be deemed vested with ail the rights, 
remédies and powers of a creditor holding a lien by légal or équitable pro- 
ceedings thereon." 

Prior to the passage of this amendment, a trustée in bankruptcy 
was vested with no better right or title to the bankrupt's property 
than belonged to the bankrupt at the time when the trustee's title 
accrued. He "stood in the shoes of the bankrupt," and had no 
greater right; and where, under the state law, which was binding 
on the bankruptcy court, a chattel mortgage was valid as between 
the bankrupt and the mortgagee, but not against purchasers, iriort- 
gagees, or creditors, it was good as against a trustée in bankrupt- 
cy. The adjudication of bankruptcy was not an assertion of a lien, 
and did not put the trustée in the position of creditors who had, 
through process, acquired spécifie liens against the property cov- 
ered by the mortgage. In other words, if the mortgage, though 
not filed, was good between the parties, the trustée was not a pur- 
chaser, a mortgagee, nor a lienee. Ullman v. Duncan, 78 Wis. 213, 
47 N. W. 266, 9 L. R. A. 683 ; Manson v. Phœnix Ins. Ce, Gar- 
nishee, 64 Wis. 26, 24 N. W. 407, 54 Am. Rep. 5?3 ; Hewit v. Ber- 
lin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986; 
York Manufacturing Company v. Cassell, 201 U. S. 344, 26 Sup. 
Ct. 481, 50 L. Ed. 782. 

The single question is therefore presented whether, in view of 
the amendment cited, thèse gênerai principles govern the situation 
now hère for review. The mortgagee's contention is that the 
amendment to the Bankruptcy Act, to be applicable, must be given 
a rétroactive efïect, but the référée declined to take this view. 

As rioted, the mortgage was dated March 17, 1908. To be valid 
AS against purchasers, mortgagees, or lien creditors, such mortgage 
had to be filed. The mortgagee did not file it until September 8, 
1909. Under the law, such filing was effective for two years; but, 
unless within 30 days before the expiration of such two years a 
renewal afïidavit was filed, it ceased to be valid. It appears that 
on March 7, 1910, or about six months after filing the mortgage, 
the mortgagee (evidently conceiving the renewal provision of the 
statute to refer to the date of exécution, and not to the date of 
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filing) filed a renewal affidavit. It is assumed as well settled that 
such filing of a renewal affidavit at a time other than that specified 
in the statute was wholly nugatory, and therefore the two-year 
limit expired, and the mortgage ceased to be valid as against those 
designated on September 8th, 1911. Thus, on June 25, 1910, when 
the amendatory act was passed, the mortgage was effective, not 
only as between the parties, but as against ail others, because it 
had been filed. 

Can the mortgagee be heard to say that the amendment is in- 
operative because at the time of the exécution and delivery of the 
mortgage the rights which purchasers, mortgagees, or creditors 
could assert, had not been conferred upon trustées in bankruptcy? 
As an académie proposition he might plausibly claim that, not be- 
ing required, as against the trustée, to file the mortgage at ail, the 
immunity against attack by the latter was a valuable right which 
should remain unimpaired until the mortgage debt is satisfied. But 
the practical situation is this : He did in fact file the mortgage, and 
in doing so shielded it against attack from ail sources — he secured 
the fuU protection which the statute gives to a filed mortgage. He 
was at liberty to maintain this protection by filing a renewal affi- 
davit, or he could neglect to do so and thereby hazard attack. Has 
the amendatory act done anything more than in some degree pos- 
sibly to change the hazard by introducing the trustée into the class 
or classes permitted by the state statute to question such mortgage 
if not filed or renewed? At the time the amendment went into 
efïect, did not the situation itself reserve to the mortgagee ail of 
his rights as they then existed; or, to put it in the.least favorable 
light, is not the amendment entirely consistent with his rights un- 
der the mortgage if he would but exercise the choice or opportu- 
nity given him by the state statute for the préservation thereof ? 
I t'hink this must be answered affirmatively; and, if so, the ques- 
tion respecting the invalidity of the amendment because rétroac- 
tive, or for any other reason, is wholly eliminated. It is elemen- 
tary that a law, unless the législative intent be clear, will not be 
given a rétroactive effect. But the objection that the law is ré- 
troactive must, to be available, be based upon its necessary and 
unavoidable efïect upon rights which had accrued, and not upon its 
succession in point of time. In my judgment thèse considérations 
distinguish the case of Artic Ice Machine Co. v. Trust Co., 192 
Fed. 114, 112 C. C. A. 458, where the trustée sought to enforce 
his rights against an unfiled contract of conditional sale ; and the 
court declined to give the amendment effect, because it necessarily 
eut off the vendor's title, which, at the time of the passage of such 
amendment, was good. As indicated, however, in the case now be- 
fore us, the mortgage might hâve been held valid against the trus- 
tée if not filed, but was also valid because in fact filed and the 
possibility of claiming the amendment to be rétroactive can arise 
only when the mortgagee, through choice or neglect, has failed to 
file the renewal affidavit. 

I think the referee's décision was right, and the order is affirmed. 



IN BE PICKHAEDI 879 

In re PICKHARDT. 
(District Court, E. D. Wisconsin. Septeniber 5, 1912.) 

Banketjptcy (§ 476*) — Trustée — CtrsTopiAN — Allowance. 

Where a trust company was appolnted trustée in bankruptcy, it was 
Its duty to provide a custodlan for the prop«rty delivered to it as trus- 
tée, re<iuired by an Insurance company before it would insure the same; 
and it appearlng tliat no night watclnnan was necessary, the trust Com- 
pany was not entitled to an additional allowance for the serTices of a 
custodian at the expense of the l)ankrupt estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 898, 899; 
Dec. Dig. § 476.*] 

In the matter of bankruptcy proceedings against Max Pickhardt. 
Application by trustée for an allowance of the services of a cus- 
todian. From a referee's décision, denying the application, the trus- 
tée applies for review. Affirmed. 

Ileview of referee's décision on application of trustée for allowance of 
charge incurred for services of a custodian. The petitioning trust compa- 
ny, a corporation thereto duly authorized, was appolnted receiver prior to, 
and trustée after, adjudication. A stock of goods belouglng to the bank- 
rupt, located in a store building, was placed and held in its custody as re- 
ceiver. In its pétition it Is alleged that "it was necessary to procure fire 
insurance on the same, and to do so It became necessary to appoint a cus- 
todian to be placed in charge of said merchandlse." Whereupou a custodlaf 
was hired, for the reasonable value of whose services, allowance was asked. 

The référée denied the application, assigning bis reasous as foUows: "The 
liearing was upon the pétition, and the statement of facts therein whlch are 
conceded, and the matter submitted, whereupon I held that the allowance of 
sald bill was not justlfied under the )aw, and that the said expense was not 
necessarily incurred by the trustée in the préservation of the property of 
the bankrupt. My reasons for so holding are that reeelvers and trustées are 
appolnted by the court for tbe purpose of taking possession of and preserv- 
ing property of bankrupts, and that the fées which are paid to receivers and 
Irustees constitute their compensation for the care and préservation of the 
bankrupt estate and their services rendered in administering the same. In 
thls case the trustée Is a trust company, organized and equipped for the 
transaction of such business as pertains to the office of a trustée, and it can 
only act by and through its officers, servants, nnd employés; and when a 
trust company accepts and assumes the office of trustée in bankruptcy, it 
becomes its duty to take charge of and préserve the property of the bank- 
rupt. and it may and should perform this duty by its officers, servants, and 
employés, and it is not contemplated that a trust company may assume the 
responsibillty of taking charge and possession of bankrupt estâtes, aud dele- 
gate such services to persons whom it may specially employ, aslde from its 
own officers, servants, and employés, and charge against the bankrupt es- 
tate the expenses of the person so specially employed. "Where an individ- 
nal is appolnted and assumes the office of trustée, it is expected and as a 
matter of practice he does assume the Personal charge and care of the prop- 
erty, for which he is compensated by the fées allowed him by the stat- 
ute. i can see no reason why a trust company, acting in thls capacity, should 
be permitted to tnake independent charges against the bankrupt estâtes for 
the services of persons whom they may place in charge thereof . There is, 
of course, this exception, that where the property is of such a character that 
it is necessary to employ a night watchman, the expenses of such watchman 
are, in my judgment, a legitiniate charge against the estate, and it bas beeti 
the practice of the court to allow the same in a reasonable sum. In the 
présent case it appears that no night watchman was necessary, and the sole 

*For otber cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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question is: Can the esta te employ a eustodian at the expense of tlie bank- 
rupt esta te? I do net think so, and for tWs reason feel It my duty to dis- 
alJow the claim, and the sanie is therefore dis'allowed." 

C. E. Wild, of Milwaukee, Wis., for trustée. 

GEIGER, District Judge. A receiver or trustée in bankruptcy, 
whatever other duties may be cast upon him, is certainly the légal 
and actual custodian of the property which is the subject of the 
proceeding ; and, under the rule of this court (bankruptcy rule No. 
3), a receiver, unless otherwise ordered, can "act only as custodian 
to care for the property (and hâve the same insured) for delivery 
to the trustée." It is rightly presumed that the duty to so act, as 
every other duty, must, in the first instance, be performed by the 
receiver or the trustée personally, as an incident to or burden of the 
office, and in considération of whatever compensation may be al- 
lûwed. The right to assistance, àt the cost of the property in cus- 
tody, in addition to such compensation, must arise out of circum- 
stances or conditions disclosing a burden beyond the reasonable 
possibility of performance by the single individual charged there- 
with. Such situations are found when the property is of great bulk, 
situated in différent localities, or where, in its care and préservation, 
service of a spécial or unusual character is required. 

The référée has applied thèse gênerai elementary principles to 
a corporation — a trust company, acting in the capacity of receiver 
or trustée. Manifestly, such a corporation should be subject to the 
same rules as individuals. It can act only through its officers or 
agents; but it must be ready through them to perform the duties 
of the office or the trust, just as an individual must perform them. 
It is merely empowered tO discharge the functions as an individual 
otherwise might, but not at greater cost nor burden to the estate. 

This brings us to an application of thèse principles to the facts 
before us. A stock of goods located in a store building, where the 
bankrupt conducted his business, is turned over to the corporate 
receiver. The property is insured, and it is alleged that, in order 
to efïect insurance, a caretaker was required to be and was placed 
in immédiate charge of the property. It is not made to appear that 
the watchfulness thus bestowed by the receiver through his hired 
servant — at the behest of the insurer — was something beyond or in 
addition to the service contemplated to be performed by an indi- 
vidual or corporate receiver, charged solely with a custodianship. 
The intimation that, except for the demand made by the insurer, 
the receiver would not hâve placed a watchman in direct charge of 
the property, by no means satisfies the requirement of reasonable 
necessity in casting an additional burden upon the property. The 
présence of a watchman is necessary, if at ail, as an incident to the 
gênerai custodianship involving the particular duty to insure, and 
the service thus rendered is, as above stated, one which the receiver 
or trustée personally must perform, unless absolved by reason of 
situations arising as indicated. The necessity for its performance 
by an agent or another cannot arise out of or be demonstrated by 
the mère fact of its being so performed. 
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It was claimed, upon argument, that receivers and trustées shoukl 
be treated with the same liberality as are sherifïs or marshals, upon 
seiiures oi property ; that the latter invariably deputize others, at 
the cost of the parties or property, to take actual charge. Such 
officiais are charged with the performance of other public duties,, 
which fact, of itself, usually détermines the necessity of assistance 
in the discharge of any particular duty. Their right to assistance 
is not absolute, but is determined in each case Ijy circumstancee 
showing necessity. 

The fact that the rendition of service as a watchman or caretaker 
over property may be irksome, or certainly not congenial to those 
acting as receivers or trustées, and, further, as intimated or claimed 
upon the argument, that, in view of the moderate compensation 
allowable under the bankruptcy act, individuals or corporations 
would décline to act in such capacities unless greater liberality is 
shown, because they could not afford it, cannot justify allovvances 
not otherwise sanctioned under a gênerai rule sound in principle 
and applicable to ail cases. And because the receiver herein failed 
to bring itself within such rule, I think the référée rightly disallowed 
its claim. 

The order is affirmed. 



UNITED STATES v. FAYETTE LXJMBER & MFG. CO. et al. 

CONKLIN V. COBBAN et al. 

(District Court, D. Idaho, S. D. July 26, 1912.) 

Nos. 49 and 255, Consolidated as No. 60. 

1. Deeds (§ 70*)— Pbaud. 

Where a complaiuant contracted to sell certain lands lying within a 
forest réservation for an agreed priée per acre, the fact that wlthout 
her knowledge the conveyances as drawn by the purchaser and signed 
by her ran to the United States, instead of to himself, and that other 
papers were presented to and signed by complaiuant to enable the pur- 
chaser to sélect lieu lands under the statute, did not constitute a fraud 
which would support a suit in equity to set aside the transaction. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. %% 165-182; Dec. 
Dig. § 70. *1 

2. Principal and Agent (§ 171*) — Ratification. 

In a suit to recover lands which were patented to complainant as 
lieu lands selected in exchange for lands in a forest réservation, which 
had been eonveyed to the United States, but which lieu lands had been 
conveyed ta another under a power of attorney alleged to be invalid, 
the complainant must be eonsidered as having ratified ail proceedings 
and instruments executed by her relating to the exchange of lands. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 
644-655; Dec. Dig. § 171.*] 

3. Pbinoipal akd Agent (§ 103*) — Deeds — Invalid Powers of Attobnet. 

Complainant and another, owners in common of several thousand acres 
of land within a forest réservation, made a verbal contraet to sell the 
same at a stated price per acre, conveyances for the several tracts to be 
dei)osited in escrow and delivered to the purchaser only on payaient 
for the particular tract. The contraet was made in the office and pres- 

'For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
198 F.— 56 
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enee of a lawyer who was attorney for the otber owner and aotlng, as 
complalnant supposed, as her attorney also. Shortly afterward a num- 
ber of papers were brought by a messenger from the attorney's office to 
complalnant and her co-owner for their signature, and were slgned 
wlthout much exainlnation in the bellef that they had been prepared 
or approved by the attorney. Such papers couslsted of deeds eonveying 
the lands to the United States, applications for lieu lands with the de- 
scriptions left blanlv, and povvers of attorney to convey such lieu lands 
. in blank. Such papers were in fact not seen by the attorney personally, 
but were prepared by the pnrchaser, aiid in some manner returned to 
him after their exécution willhout the attorney's knowledge or consent. 
After filing the deeds, he sold certain of the "serip" to one of the de- 
fendants, who fllledout and flled the applications, and, after their ac- 
ceptanee, inserted his own name in the powers of attorney, and, acting 
thereunder, convey ed the lands to his codefendant. Complalnant re- 
ceived but a small part of the purchase mouey ; and, after discovering 
the facts, brought suit to cancel the conveyances made uuder the powers 
of attorney and to recover her interest in the lands conveyed, which had 
been patented to her and her co-owner of the reserve lands. Hcld, that 
the powers of attorney, having been delivered without complainant's au- 
thorlty or knowledge, carried no Implled authority from her to fill the 
blanks, without whlch they were void. and the conveyances thereunder 
did not divest her title ; but that, as défendant had purchased the land 
in good faith and pald for the same, complalnant would be required to 
convey on payment to her of a just proportion of the sum due her uuder 
the contract of sale. 

[Kâ. Note.— For other cases, see Principal and Agent, Cent. Dig. §§ 
278-293, 353-359, 367; Dec. Dig. § 103.*] 

4. Principal and Agent (§ 10*) — Poweb or Aitorney in Blank. 

A power of attorney to convey land, executed in blank, like a deed 
with the name of the grantee left blank, is wholly inoperative until the 
name of a donee Is inserted by some one having authority from the 
donor. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 
21, 22 ; Dec. Dig. § 10.*] 

5. EscRows (§ 14*)— Authority of Depositary— Unauthorized Delivery. 

One authorlzed by a vendor of land to deliver conveyances or powers 
of attorney to exécute conveyances only on receipt of the purchase price 
is a spécial agent or an escrow depositary, and a delivery contrary to 
such instructions does not bind his principal even in favor of subséquent 
purchasers without notice. 

[Ed. Note. — For other cases, spe Eserows, Cent. Dig. §§ 17-20; Dec, 
Dig. § 14.*] 

In Equity. Consolidated suits by the United States against the 
Fayette Lumber & Manufacturing Company, John A. Benson, Jo- 
seph C. Campbell, R. M. Cobban, E. B. Weirick, and E. B. Weirick, 
trustée, and by Mollie Conklin against R. M, Cobban, E. B. Weirick, 
individually and as trustée, Fayette Lumber & Manufacturing Com- 
pany, and others. On final hearing. Decree for défendants m first 
suit, and for complalnant in second. 

C. H. Lingenfelter, U. S. Atty., and S. L. Tipton, Asst. U. S. Atty. 
N. E. Conklin and W. B. Davidson, for complalnant Conklin. 
Richards & Haga and McBride & McBride, for défendants Cob- 
ban and Weirick. 

Cavanah & Blake, for défendant Fayette Lumber & Mfg. Co. 
A. A. Fraser, for défendant Campbell. 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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DIETRICH, District Judge. The United States and Mollie 
Conklin bring separate actions exhibiting the same gênerai con- 
troversy, and involving the same gênerai state of facts. The 
suits were consoHdated for trial, and hâve now been submitted to- 
gether. There is great similarity in the averments of the two bills, 
but the prayers are wholly différent; the demand being, in the one 
case, that the United States be adjudged the true owner of 3,767 
acres of timber lands situate in Boise county, Idaho, and in the 
other that Mollie Conkhn be decreed an undivided half interest 
in the same land. A similar bill relating to California lands, but 
involving the same transactions, was exhibited by the government 
in the United States Circuit Court for the Northern District of Cali- 
fornia, which, upon demurrer, was dismissed for want of equity, 
and, upon appeal to the Circuit Court of Appeals, the judgment of 
the lower court ■was afifirmed. United States v. Conklin (C. C.) 
169 Fed. 177; Id., 177 Fed. 55, 100 C. C. A. 473. The facts hère 
disclosed by the évidence are, to say the least, no more favorable 
to the government than were the averments there held to be insuf- 
ficient, and upon the authority of that case its bill must be dismissed. 

The parties défendant in the remainiiig suit are R. M. Cobban, 
E. B. Weirick, and the Fayette Lumber & Manufacturing Com- 
pany, a corporation. Title to the lands referred to was conveyed 
jointly to the plaintifï and the estate of Patrick Reddy, deceased, 
by the United States, whereupon the défendant Cobban, assuming 
to act Under powers of attorney purporting to hâve been executed 
in his favor by the plaintifï and the légal représentatives of the 
Reddy estate, transferred the same to Weirick. as trustée, who, in 
turn, transferred the same to the défendant corporation. The plaintifï 
prays that thèse powers of attorney be held to be void and of no 
effect, and that she be adjudged to be the owner of an undivided 
one-half interest in the lands, and for gênerai relief. The salient 
facts will now be stated. 

Some time prior to the year 1900 Alvah Russell Conklin, the plain- 
tifï's husband, acquired title to lands aggregating approximately 
9,600 acres, situate in Inyo and Tulare counties. Cal., and referred 
to in the record as the "Monache lands." He conveyed an un- 
divided one-half interest therein to Patrick Reddy, his brother-in- 
law, who was a member of the law firm of Reddy, Campbell & Met- 
son, of San Francisco. Subsequently, and before the year 1900, 
the lands were included within the Sierra forest reserve. Under a 
gênerai act of Congress, the owners of such lands, by complying 
with certain conditions, were authorized to exchange them for other 
public lands subject to settlement. To make such exchange, it was 
requisite that the owner exécute a deed conveying the réservation 
lands, sometimes referred to as the "base," to the United States, and 
hâve such deed recorded in the proper county recorder's office, and 
thereafter file the same, together with an abstract showing a clear 
and unincumbered title in the United States, in the land office, to- 
gether with an application to sélect other specifically described land 
in lieu thereof; such other land being generally referred to as "lieu" 
land. 
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Both Conklin and Reddy died prior to the transactions in 1900 
eut of which this litigation grows, and their estâtes were in the 
process of administration. For some years prior to the death of 
Reddy, J. C. Campbell was his partner, and npon his death the firm 
continued as Campbell, Metson & Campbell, and either he personally 
or his firm acted as counsel for both the Reddy and the Conklin 
estâtes. John A. Benson, residing at San Francisco, appears to hâve 
been a land agent or attorney, and to hâve been engaged on a com- 
paratively large scale in dealing in land scrip, and in securing title 
to public lands. He had discussed with Reddy the matter of pur- 
chasing his (Reddy's) interest in thèse lands, but the negotiations 
were eut short by the latter's death. In the early part of the sum- 
mer of 1900 both the plaintifif Mollie Conklin, who had in the mean- 
time succeeded to the interest of her deceased husband, and the rep- 
résentatives of the Reddy estate, which was still in process of admin- 
istration, being desirous of disposing of the Monache lands, a meet- 
ing of the several parties with Benson was arranged for at the ofhce 
of J. C. Campbell. As to the question whether or not there was 
more than one meeting at which the plaintiff was présent, and as 
to just what occurred, or was finally agreed upon, the évidence is 
highly conflicting. There seems, however, to be no doubt that at 
one meeting, at which an understanding was practically arrived at, 
the plaintif! and her son, who was a young lawyer, Benson, Camp- 
bell, and Reddy's widow, who was also one of the représentatives 
of the Reddy estate, were présent. Putting aside for the moment 
the disputed détails, the understanding then reached was that the 
owners were to dispose of the Monache lands for the agreed price 
of $3.80 per acre. Plaintifï's version is that this meeting took place 
in the month of August, 1900, and that the agreement was that 
Benson should purchase the lands at the price named, such pur- 
chase to be completed and the f uU amount of the purchase price 
paid within 90 days. Deeds were to be executed and placed in es- 
crow, with instructions to deliver to ^Benson upon the payment of 
the purchase price. Upon the other hand, Benson's teStimony is to 
the eiïect that it was not understood that he was to purchase the 
base land outright, but that it was to be exchanged for other land, 
as provided by law, and that he was to make payment only when 
the titles were approved by the proper government officiais. The 
truth probably is that, upon the one side, the plaintifï, not being 
familiar with the procédure by which base lands are exchanged for 
lieu lands, gave little attention to, and did not understand, such ex- 
planations as may hâve been made by Benson, and went away with 
the impression only that Benson was to purchase, and that she was 
to deed to him directly, her interest in the base lands. Upon the 
other hand, Benson, being advised of the conditions under which 
base lands could be handled and exchanged, and being familiar with 
the procédure, understood that the owners would exécute, and, in 
due time, deliver such papers as were necessary to make the ex- 
change and transfer. The plaintifï wanted to sell the lands, and 
was interested particularly in procuring the desired price. Being 
concerned only with the ultimate resuit, she probably gave very 
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little thought to the means by which that resuit would be reached. 
In view of the entire record, it is whoUy improbable, and I am un- 
able to conclude, that Benson agreed, or that he understood, that 
he would directly purchase the base lands, or that deeds from the 
then owners were to convey the title to him personally. 

At this point it should also be stated that the record discloses 
a direct conflict upon the question as to whether or not, in the 
negotiations leading up to the agreement referred to, and in mak- 
ing the agreement, and in the subséquent transactions still to be 
related, Campbell was acting in the capacity of attorney for the 
plaintiff. It is her contention that he was so acting, but by him 
such relation is emphatically disclaimed. As already stated, he or 
his firm had been acting for her as the représentative of the Conk- 
lin estate, and he was at the time the attorney for the représenta- 
tives of the Reddy estate, but there is no positive or strong circum- 
stantial évidence tending to support the plaintiflf's contention that 
he or his firm consciously acted in such capacity for her personally 
in this or any other matter. In view of the fact that Campbell 
had been associated with her brother-in-law, Reddy, and that her 
son had studied law in his oiifice, and that he, Campbell, oï his 
fîrm, had, up to the very time of the meeting, acted as counsel for 
the estate of her deceased husband, she doubtless entertained great 
confidence in him, and it is entirely probable that she expected him 
to protect her interests, without giving any thought to the ques- 
tion whether or not he had been expressly retained for that pur- 
pose. Upon the other hand, from the entire record, I hâve con- 
cluded that Campbell himself did not understand that he was, in 
a technical sensé, acting as her attorney. While at times he ap- 
peared to render services to the plaintifï in connection with the 
màtter, it is to be borne in mind that he was ail the time attorney 
for the Reddy estate, and that the Reddy estate owned an undi- 
vided one-half interest in the property, and the interests of the es- 
tate as against Benson were therefore identical with those of the 
plaintifif. In other words, in properly caring for and protecting the 
interests of the Reddy estate, Campbell could not well avoid the 
appearance of also protecting the interests of the plaintifï. 

It seems to hâve been understood that, upon being furnished 
with the necessary data, Benson would, at his own expense, pro- 
cure abstracts of title, and draft the necessary instruments to ef- 
fect the exchange, and a short time after the meeting referred to 
he caused to be sent to Campbell's office numerous papers, with 
the request that they be executed. At this point the évidence is 
very fragmentary and very unsatisfactory. Campbell apparently 
had an extensive practice, and the détails of the business were left 
to assistants and clerks in the office. The papers thus prepared by 
Benson and delivered at Campbell's office upon two différent occa- 
sions were apparently taken by orie of the clerks or office boys to 
the plaintifï and Mrs. Reddy for exécution. The testimony of the 
plaintifï is that the iîrst group was brought to the home of Mrs. 
Reddy, where she, the plaintifï, was temporarîly staying. They 
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hastily scanned some of them, and then, concluding that they 
would not hâve been sent for signature unless they had Campbell's 
approval, they signed them, and turned them back into the hands 
of the messenger. The number of the papers is not disclosed, but 
there were many of them. Later on another bunch was presented 
to the plaintiflf by some one whom she recognized as being con- 
nected with Campbell's office, at a hôtel in San Francisco where 
she was temporarily staying, and thèse she signed in the same way 
and upon the same assumption. Campbell himself testifies that 
he personally took the notary public to the hospital, and there pro- 
cured the exécution of certain of the papers by one of the Reddy 
représentatives, who was ill at the time. Unfortunately, before the 
évidence was taken in this case, both of the représentatives of the 
Reddy estate and the notary public died. 

Subsequently, from time to time, but under jvist what circum- 
stances, or how often, or when, does not appear, thèse papers came 
into Benson's hands, and they now appear to hâve consisted of 
a large number of deeds conveying the base lands to the United 
States, an equal number of applications, signed by the owners of 
the base lands, for the sélection of lieu lands, a like number of in- 
struments empowering some undesignated person to make sélec- 
tions of lieu lands, and also an equal number conferring upon un- 
designated persons irrévocable authority to convey the title or ti- 
tles of the lieu lands to purchasers thereof. It seems that, under 
the prevailing rules of the land department, the right to make sé- 
lections of lieu lands was held to be nonassignable, and therefore 
patents always issued to the grantors of the base lands. It con- 
sequently became necessary either for such grantors to make a 
conveyance to the purchasers, or to authorize an attorney in fact 
to make such conveyance, and the instruments referred to seem to 
hâve been such as were sometimes used to make the necessary 
transfer complète. 

Ail of thèse deeds and powers of attorney were signed by the 
plaintiff and the two représentatives of the Reddy estate, and, from 
the notarial certificate attached, appear to hâve been dtily acknowl- 
edged before a notary public. The plaintiff testifies that she never 
appeared before a notary public or acknowledged any one of the 
instruments, and that in that respect the certificates are ail false. 
In this position she is strongly corroborated by other évidence, and 
upon the whole record there is left no room for doubt that lier tes- 
timony is true. 

During the years from 1900 to 1903 the défendant Cobban re- 
sided at Missoula, in the state of Montana, and was engaged in 
the real estate business which was being conducted by a corpora- 
tion bearing his name. In 1900 or 1901 he and a number of other 
persons in Montana associated themselves together for the purpose 
of assembling and placing upon the market titles to valuable tim- 
ber lands; Cobban being put forward as the active agent of the 
association. Neither Cobban nor his associâtes personally knevv 
Benson, Campbell, Conklin, or Reddy; but, in some manner learn- 
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ing of Benson's possession of the Monache scrip, Cobban negoti- 
ated for the purchase of several lots thereof, aggregating approxi- 
mately 3,723.52 acres, by mail, for the purpose of enabling him and 
his associâtes to acquire the title to the lands now in controversy, 
which were at the time public timber lands of the United States. 
The scrip was purchased in the ordinary course of business, and 
at the going price, namely, $4 per acre. From tin:e to time as the 
scrip was needed, Cobban ordered it from Benson, and the same 
was sent to a designated bank, either at Butte, Mont., or Boise, 
Idaho, where the papers were examined by Cobban or his repré- 
sentative, and, they being found to be satisfactory, the purchase 
price was paid into the bank, and the scrip delivered to the pur- 
chaser. This scrip, as it will be understood, was made up of sub- 
stantially the papers executed by the owners of the base lands as 
hereinbefore detailed. After purchasing the scrip, Cobban inserted 
in the blank application to sélect lieu lands a description of the 
lands by him selected, and also inserted in one of the powers of 
attorney such description, together with his own name, and there- 
upon the papers were filed in the proper land office, and if the same 
were, upon examination, found to be satisfactory by the Land De- 
partment, and the exchange was approved, patent issued, convey- 
ing title to the selected lands to the plaintifï and the représenta- 
tives of the Reddy estate. Upon the issuance of such patent, Cob- 
ban, exercising the authority which he assumed he had, as holder 
of the scrip, either wrote, or caused to be written, his own name 
in the powers of attorney which had been signed in blank by the 
plaintifï and her co-owners, and thereupon executed a deed in the 
name and upon behalf of the plaintifï and the représentatives of 
the Reddy estate, conveying such patented selected land to the de- 
fendant Weirick, as trustée, Weirick having been chosen by his 
associâtes as their représentative, to take the title. Thereafter, 
Cobban's association having effected a sale of ail of the lands thus 
acquired, Weirick, as such trustée, acting upon behalf of his associ- 
âtes, and with their approbation, for a valuable considération, 
transferred the title to the purchaser, the défendant Fayette Lum- 
ber & Manufacturing Company, in whose name, as has already 
been stated, the title now stands. 

Plaintifï charges that Benson, Campbell, and the défendants con- 
spired together to defraud her ; that she has never been paid the 
stipulated price; that she unwittingly attached her signature to 
the papers constituting the scrip; that she never in fact acknowl- 
edged the exécution of any of such papers; that their delivery to 
Benson was unauthorized and without her knowledge or consent; 
and that the powers of attorney, when delivered to Cobban, being 
blank as to the name of the person authorized to exercise the pow- 
ers, were inefifective for any purpose, and therefore conferred no 
authority upon Cobban to exécute any deed or other conveyance. 

[ 1 ] We may put aside as being immaterial the fact that the no- 
tarial certifîcates attached to the instruments constituting the so-called 
''scrip" sold to Cobban were false, in that the plaintifï never appeared 
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before a notary public or made any acknowledgment at ail. As be- 
tween the parties acknowledgment \vas not essential to their validity. 
So also it is thought not to be highly important to détermine whether, 
by the original agreement it was contemplated that title to the base 
lands should be conveyed directly to Benson, as is asserted by the 
plaintiff, or was to be relinquished to the United States substantially 
in the manner testified to by Benson and Campbell. In either view, the 
plaintiff must hâve understood that, for a certain specified price, she 
was to alienate ail of her interest in the lands, and, that being the 
case, the mère fact that the conveyances ran to the United States, 
and not to Benson, in itself furnishes no adéquate ground for the 
interposition of a court of equity. United States v. Conklin (C. C.) 
169 Fed. 177, affirmed 177 Fed. 55, 100 C. C. A. 473 ; Conklin v. 
Benson, 159 Cal. 785, 116 Pac. 34, 36 L. R. A. (N. S.) 537. More- 
over, there is no substantial foundation for the charge, elaborated at 
great length in the bill, that Benson, Campbell, Weirick, Cobban, and 
others conspired to defraud the plaintiff. So far as Cobban and 
Weirick are concerned, together with their associâtes and the pro- 
moters and officers of the défendant Fayette Lumber & Manufacturing 
Company, it is enough to say that there is no basis for a suspicion 
even that they purposed to defraud, or consciously participated in any 
scheme or conspiracy to defraud either the United States or the plain- 
tiff. They purchased the scrip by mail in due course of business, were 
not acquainted with either Benson or Campbell, and had no knowledge 
of the facts of which the plaintiff now complains. While there is 
much in the record to support the view that Campbell failed to prop- 
erly discharge his obligations to the plaintiff, it cannot be held that he 
conspired with Benson, or at any time entertained corrupt or im- 
proper motives. Such delinquency as in law may be properly charged 
against him is to be attributed to a want of personal attention upon 
his part, and either to his neglect to give definite instructions to his 
subordinates, to whom, in a measure, he intrusted the business, or 
to their disregard of his instructions, rather than to any design or 
willingness to wrong the plaintiff. I am satisfied that there was no 
evil intent. That Campbell owed some duty to the plaintiff cannot 
be controverted. She intrusted to his keeping the instruments of con- 
veyance which were executed jointly by her and the représentatives 
of the Reddy estate, either because she regarded him as her attorney, 
or because recognizing him as the attorney for the Reddy estate, and 
reposing great confidence in him, she assumed that he would deliver 
the instruments only in accordance with the agreement, of the terms 
of which he was fully advised. Whether formally employed as an 
attorney or not, having, with full knowledge of the conditions upon 
which they were to be delivered to Benson, i-eceived the instruments, 
it was his duty either to return them to plaintiff or to comply with such 
conditions. This, however, is not an action to détermine Campbell 's 
liability, nor is he made a party défendant, and therefore the précise 
nature of his relation to the plaintiff is material only in so far as it 
bears upon the effect upon the plaintiff's rights, of the unauthorized 
and improper delivery of the instruments through his office to Benson, 
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and by Benson to the défendants, who purchased them for value and 
without knowledge of any wrongdoing. 

[2] And in disposing of that issue we may dismiss from our con- 
sidération ail those instruments used merely in efïecting an exchange 
of lands with the United States. Such are the deeds executed in 
favor of the United States, the applications to sélect lands in lieu 
of those relinquished, and powers of attorney authorizing the making 
of such sélections. This suit is based upon the theory that the plain- 
tiiï is entitled to the fruits of the exchange, namely, the lands pat- 
ented to her by the United States in considération of her relinquish- 
ment of title to the base lands, and therefore it may be held that, 
by prosecuting the suit, the plaintiff has ratified ail proceedings relat- 
ing to such exchange. There is, however, no évidence to support the 
theory that the plaintiff ever authorized or ratified the delivery of 
any power of attorney "to convey" without the prior payment to her of 
the full purchase price agreed upon. Whether we accept the theory 
of the plaintiff or that of the défense, whether the understanding was 
a transfer directly to Benson of the Monache lands or an exchange 
thereof with the government, and thereupon a transfer of the lieu 
lands to Benson or such person as Benson might designate, according 
to ail of the testimony, payment of the agreed price was to précède 
the delivery of the instruments effecting a transfer of the title or the 
control of the title from the plaintiff. Such is the testimony of the 
witnesses for the plaintiff, Campbell in the most emphatic terms so 
déclares, and Benson, in effect, admits that such was the understand- 
ing. It is true, I think, that, when she signed the large number of 
documents sent to her from Campbell's office, the plaintiff acted with- 
out fully understanding their légal import, but even if it be held that, 
having voluntarily attached her signature, she is chargeable with an 
understanding of their meaning and légal effect, it still remains true 
that neither expressly nor impliedly did she authorize their delivery 
to Benson. Campbell testifies that it was not his understanding that 
such instruments were ever to be executed, and that personally he 
was wholly unaware of their existence until after this suit was com- 
menced. He never saw them and did not deliver them to Benson or 
authorize their delivery. Benson ventures no explanation and ad- 
vances no theory in justification of their delivery to him. In some 
way, it does not appear just how, they ail reached his office bearing 
false notarial certificates of acknowledgment, and came from either 
Campbell's office or directly from the hands of the notary public. 
The delivery was made either by the notary or a subordinate in Camp- 
bell's office, but, whether such delivery was the resuit of fraudulent 
collusion or only innocent inadvertence, it was not in accordance with 
the original agreement, and had the authorization or consent of 
neither Campbell nor the plaintiff. 

It may be said generally that there is nothing in the conduct of 
plaintiff, unless it be her act of signing the powers of attorney and 
giving them back into the hands of Campbell's clerk, that can be put 
forward as a substantial reason why she should be denied équitable 
relief. She did not know, and had no reason to suspect, that the 



890 198 FEDERAL REPORTEE 

powers of attorney had been delivered to Benson until long af ter : tjiç 
Cobban sales had been consummated, and, upon learning of the facts, 
with reasonable diligence, she executed, and caused to be recorded, in 
Boise County, Idaho, where the lands are situated, a, revocation of such 
powér. This revocation was filed January 16, 1903, five months before 
Cobban and his associâtes, through Weirick, their trustée, sold to the 
défendant Fayette Lumber & Manufacturing Company. (Neither 
expréssly nor impliedly has she ratified the delivery of the instru- 
ments, and since learning of their delivery she has consistently, and 
with reasonable diligence, proclaimed her unwillingness to be bound 
thereby, and has asserted her ownership of the selected lands. If 
estopped at ail, thereforç, or barred by lâches, such estoppel or bar 
must be found in the act of signing and sending the instruments 
back to Campbell's office. 

The substantial facts with regard to the payments made to the plain- 
tiff are not in controversy. The amounts paid to her crédit on ac- 
count of the entire transaction aggregate only $2,750. What, if any, 
part of this amount should be credited to the Cobban sales is not en- 
tirely clear, and is lef t for later Considération. The scrip sold to 
Cobban alone covered 3^723.52 acres, on account of which, if we 
crédit the plaintiff at the rate of one-half of $3.80 or $1.90 per acre, 
there beeame due to her the sunr of $7,074.68. Thèse sales were ail 
made, and the money arising therefrom, received by Benson, between 
the Ist day of February and the Ist day of July, 1901. 

At the hearing, counsel for the défendants, assuming that plaintiff 
had declined an offer of fuU payment, earnestly insisted that it would 
be extremely inéquitable to permit her to refuse substantially that for 
which she had contractée!, and now recover title to thèse lands from 
the défendants, who havç already in good faith made full payment, 
and I was inclined to regard suçh a yiew with much favor. But, 
upon a mcst careful search of the record, I do not find the assump- 
tion of tènder well founded. At one point the witness Campbell tes- 
tified that the plaintiff refused further payments, but the statement 
is immediatély qualified in such a way as to leave it practically worth- 
less. Benson evidently seeks to leave the impression that plaintiff' 
was unwilling to receive payment, buthe seems studiously to avoid 
any direct statement to that effect, and clearly ail of his testimony 
upon the point, relates to a time long after he consummated the sales 
to, and received full payment from, Cobban. It is difficult to har- 
monize Benson's use of the powers of attorney and his conduct gen- 
erally with the ordinary standards of honesty and fair dealing. In 
his letter of December 11, 1901, written to Campbell in response to the 
latter's request for a report as to the status of the whole matter, 
he uses the f ollowing language : 

"AU of the land, except 400 acres, has been deeded to the United States, 
and deeds placed upon record, and sélections made of other land in accord- 
ance with the provisions o( the Act of Congress of June 4, 1897 (30 Stats. 
36). 

"This was ail, or nearly ail, located for parties who were désirons of se- 
curing tltle to unoccupied gOvernnient lands of the United States, uuder tiie 
provisions of contracts or àgreements which in ternis provided that after 
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the land selected in lieu of the laiid surrendered had been located and said 
locations had been accepted by tbe Commissioner of the General Land Office, 
and propei- évidence fvirnished thereof, that the parties in whose interests 
the locations were made, would, upon the delivery of a deed conveying th(' 
right of the owners, pay the amounts agreed upon. 

"Up to the présent date there has not been a single location accepted by 
the commissioner of the General Land Office. It is my intention just as 
soon as thèse aeeeptances ean be had to ask for a eonfirniation of the sales 
by the Court so that settlements can be made to both the owners and the 
parties in whose interests the locations were made. AVe hâve been bringing 
every effort to bear to get the Commissioner of the General Land Office ta 
act upon thèse niatters, and as he has lately added several to the worklng 
force in his office it is likely we will not hâve very much longer to wait." 

Clearly he thus intended to give the impression that the original 
owners still controlled the title, and that no money had been paid by 
the purchasers, and that payment would be made only upon the de- 
livery of proper deeds by the original owners, whereas in truth the 
fact was that, months prior thereto, he ha'd received, in installments, 
the full purchase price for the scrip covering ail of the lands described 
in the bill, and had delivered to Cobban the several powers of attor- 
ney purporting to authorize the transfer of title from the plaintifï 
and the Reddys to unnamed purchasers. By implication the letter 
recognizes -the correctness of the plaintiff's contention that she was to 
convey title only upon receiving payment in full, and the fact was 
concealed that the instruments now under considération were in ex- 
istence at ail. There were doubtless some negotiations looking to a 
settlement of the whole controversy, and not improbably Benson con- 
ditionally oflfered to make certain payments, iDUt there never was 
an unconditional or actual tender to the plaintiff of what was clearly 
due her upon account of the Cobban sales. From the record the 
inference is unavoidable that if Benson had during the year 1901, or 
during the larger part, at least, of the year 1902, ofïered to account 
for and pay over the moneys arising from the Cobban sales, he would 
hâve been met with no hésitation upon the part of the plaintiff in ac- 
cepting payment, but, as appears from the letter above referred to, 
he was putting her demands for payment off by évasion and déception. 
After the plaintiff learned, through inquiries prosecuted by her son, 
in the year 1902, that her understanding of the agreement was being 
violated, and especially when it appeared that Benson had corne into 
possession of, and had improperly disposed of, the powers of attorney 
to convey, not without reason she looked with suspicion upon, and 
was reluctant to accept, offers of partial payment. She had a right 
to know the facts, and this knowledge was denied to her. Benson 
declined to discuss the matter except through or with Campbell, and 
Campbell, for some reason, was very difficult of access. It may be 
conceded that had the plaintiff and' her son gone about their inves- 
tigation in a more direct way, and had they insisted upon getting Benson 
and Campbell together, and, upon having a full and comprehensive 
report upon the whole transaction, certain unfortunate misunderstand- 
ings might hâve been avoided, and possibly a satisfactory settlement 
secured, but in passing criticism upon the course pursued we must 
adjudge the conduct of the plaintiff and her son in the light which 
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they then had rather than in the light of the facts later disclosed. Not 
without some apparent reason, they doubtless entertained a suspi- 
cion that Benson and Campbell were in collusion for some purpose 
antagonistic to their interests, and that it would be useless, if not 
perilous, to advise them of such suspicion until certain facts had 
been learned from disinterested sources. While the course pursued 
is not free from criticism, it is not thought to be such as should debar 
the plaintiff from seeking relief in a court of equity. It may be 
thought that the fact that the Reddys were paid much larger amounts 
than were paid to the plaintiff tends strongly to corroborate the theory 
that plaintiff refused to accept payment, but it seems that from time 
to time Campbell, putting forward the needs of/ Mrs. Reddy for money, 
strongly urged Benson to make advances to her. Campbell testified 
that he understood that the moneys so paid were not the proceeds of 
sales, but were advanced from time to time by Benson in anticipation 
of such sales, and, in view of the statements contained in Benson's 
letter of December llth, it is not improbable that from time to time 
he led Campbell to believe that, urider the contract, there was nothing 
legally due from him, and that the payments which he made were to 
be understood as advancements only. In that view, Campbell was 
justified in turning over to Mrs. Reddy alone such sums as he re- 
ceived, for they were by Benson paid to her crédit exclusively, whereas 
it was his duty to distribute equally between her and the plaintiff 
ail proceeds arising from the sales of lands. 

[3] We are thus brought to a considération of what seems to be 
the controlling issue of the case, namely, to what extent, if at ail, is 
the plaintiff bound by the unauthorized delivery of the blank powers 
of attorney to convey. The défendant corporation, relying upon the 
maxim that, whefe one of two innocent persons must bear a loss due 
to the injurions act of another, he must sustain the loss who has put 
it within the power of such other person to do the wrong, earnestly 
insists that, having executed the powers and returned them to Camp- 
bell, her agent, the plaintiff" must suffer the conséquences of their un- 
authorized delivery. Upon the facts before it, the Suprême Court of 
California adopted such view in Conklin v. Benson, cited supra. It 
is to be said, however, that, while that case involved the same gênerai 
transactions, the ultimate facts upon which the court seems to hâve 
placed its décision are, in some material respects, différent from the 
findings warranted by the présent record. In that case it was found 
that when the powers of attorney were, by Benson, delivered to the 
purchaser, they were complète, and the inference is drawn that they 
were in that condition when they left the plaintiff's hands. Hère it 
is conceded that when the plaintiff signed the instruments, and indeed 
until some time after they were delivered to Cobban, they were blank, 
at least as to the name of the person authorized to exercise the speci- 
fied powers. It was further substantially found in that case that ail 
the moneys due on account of the purchase price of the lands had 
been paid over by Benson to Campbell, and that the delinquency, if 
any, in making payment to the plaintiff, was with Campbell, the plain- 
tiff's agent, and not with Benson. Hère it appears that nothing in 
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excess of $2,750 on account of the entire transaction was ever paid 
by Benson to any person to the crédit of the plaintiff. In the third 
place, in applying the principle of the maxim above referred to, the 
CaHfornia court appears to hâve assumed that Campbell and Benson 
were the gênerai agents for the plaintiff for the sale of thèse lands, 
whereas the record hère does not support the theory of such gênerai 
agency. Again, it was there assumed that Campbell, the plaintiff's 
agent, knowingly delivered the papers to Benson, while hère it appears 
that Benson's possession thereof was without bis knowledge or consent. 
[4] 1. Under ail of the circumstances of the case, did the blank 
powers of attorney operate to confer upon Cobban pov/er to convey? 
The answer, it is thought, must be in the négative. The rules by which 
the validity of a power of attorney to transfer the title to real estate 
is governed are substantially the same as those which apply to con- 
veyances themselves. If a deed to real estate is executed, with the 
name of the grantee lef t blank, the deed is inoperative until the name 
is inserted by some person authorized so to do. Kormerly the rule 
was that such authority must be evidenced in writing, but it is now 
held in many jurisdictions that paroi authority is sufficient. Devlin 
on Deeds (3d Ed.) §i 456. But, as was said by Mr. Justice Field, de- 
livering the opinion of the court, in Allen v. Withrow, 110 U. S. 119, 
3 Sup. Ct. 517, 28 L. Ed. 90, even where the more libéral rule is rec- 
ognized, there are still "two conditions essential to make a deed, thus 
executed in blank, operate as a conveyance of the property described 
in it. The blank must be filled by the party authorized to fill it, and 
this must be done beforef or at the time of the delivery of the deed 
to the grantee named." Putting aside the question as to the time 
Cobban inserted his name in the blank instruments, it is sufficient to 
say that he had no authority at ail so to do. If it be conceded that 
such authority need not be in writing, and that it need not even be 
expressly conferred, it still remains true that in some manner it must 
emanate from the grantor. It is not pretended that in the présent case 
the plaintiff, in writing or otherwise, expressly authorized Cobban to 
act as her agent in this respect, and authority, if any there was, arose 
by implication alone. But from what fact or facts can the inference 
of such authority be legitimately drawn? Where a grantor receives 
the purchase price agreed upon and delivers a deed, othervi/ise com- 
plète, from thèse facts alone, it may, not improperly, be inferred that 
he intended to authorize the purchaser to insert the name of the 
grantee in the blank left for that purpose. Such would be a natural 
inference. But the plaintiff hère did not deliver thèse papers, nor did 
she receive the stipulated purchase price. They came into Cobban's 
possession through the fraud of Benson, either actual or constructive, 
and without the knowledge or consent of the plaintiff, or of her agent, 
assuming that Campbell was her agent. She had never heard of Cob- 
ban, and, prior to the meeting at Campbell's office, Benson had been 
a total stranger to her. The payment to, and the receipt by, Benson 
of the purchase money paid by Cobban gives rise to no implication. 
It is not the payment of the purchase money by the purchaser, but 
the receipt by the grantor, that tends to disclose the grantor 's intent. 
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Benson had no authority to receive the purchase money for the plain- 
tiff. He was net her agent, and probably never thought of the rela- 
tion existing between himself and the plaintiff as that of agency. In 
his transactions with Cobban, he was the vendor, and in his relations 
vvith the plaintiff he was the vendee or purchaser. Certainly it would 
be quite as reasonable to hold that he was the agent of Cobban to 
deliver the purchase money to the plaintiff as to hold that he was the 
agent of the plaintiff to receive it. My conclusion is that, when Cob- 
ban purchased thèse instruments, he took them at his péril. Upon 
their face they appeared to be incomplète, and therefore inoperative, 
and, to give them effect, it was requisite that the name of a qualified 
person be inserted by some one authorized so to do. The authority 
was not conferred by the naked instruments themselves, and Cobban 
was bound to know that, unless it was evidenced by some writing or 
express déclaration of the plaintiff, he must, if he would rely upon 
the power which the instruments purported to grant, establish facts 
from which it could legitimately be inferred. Such facts the record 
fails to disclose, and the instruments must therefore be held to be 
inoperative. 

[5] 2. It is further thought that, aside from the fact that the in- 
struments were in blank, the plaintiff is not bound by their unau- 
thorized delivery. If it be assumed that Campbell directed or con- 
sented to such delivery, he acted in violation of his instructions, and 
transcended his authority. As clearly understood by ail parties, Ben- 
son was to receive possession of the deeds or other instruments divest- 
ing the plaintiff of her title, or putting out of her hands the control 
thereof, only after he had paid in full the purchase price. I am aware 
that the line between a gênerai and a spécial agency is not always 
well defined, but in no view of the record can it be held that Camp- 
bell had the authority of a gênerai agent to bind the plaintiff. His 
authority was limited to a very narrow scope. The terms of the sale 
had ail been arranged between the pi'incipals in Campbell's présence. 
Benson was to draft the papers, and, after their exécution, they were 
to be deposited by Campbell in escrow with the Anglo-Californian 
Bank, with instructions to deliver to Benson uJDon receipt of the stip- 
ulated amount. While Campbell has no recollection that the papers 
were so to be placed in escrow, he does remember that it was agreed 
that payment should be made through the Anglo-Californian Bank. 
But, if the papers were not to be left with the bank, it is difficult to 
understand why payment through that particular bank, or, for that 
matter, through any bank, should hâve been discussed or considered 
important. Upon the one side it was doubtless insisted that the con- 
veyances should not be delivered until payment was made, and, upon 
Benson's side, he doubtless desired assurance of such delivery when 
he tendered payment, and, altogether, it would seem that a deposit in 
escrow was a very natural course to pursue, and I am inclined to 
think that the plaintiff's version of the understanding is correct. 
Campbell's duties, therefore, were few and simple, and his authority 
limited. Little, if anything, was left to his judgment, and he had no 
discrétion touching the conditions upon which delivery was to be 
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made to Benson. Under the rule of spécial agency, in dealing with 
him and accrediting his acts, third persons were bound, at their péril, 
to take cognizance of the limitations of his authority. "It is believed 
to be a gênerai rule that an agent with limited powers cannot bind 
his principal when he transcends his power. It would seem to follow 
that a person transacting business with him on the crédit of his prin- 
cipal is bound to know the extent of his authority." Schimmelpennich 
V. Bayard, 1 Pet. 264, at page 290 (7 L. Ed. 138). The power ofl 
Campbell was analogous to that of an escrow holder. The under- 
standing was that he should make a deposit of the papers in escrow, 
and, having f ailed to comply with that understanding, he must be 
deémed to hâve retaiiied them in substantially the capacity of an 
escrow depositary. Certainly his authority to deliver was no greater 
than would hâve been the authority of the Anglo-Californian Bank 
if, in accordance with the agreement, it had received them, under the 
stipulated instructions. The unauthorized delivery of an escrow deed 
does not operate to effect a transfer of title. "The great weight of 
authority sustains the view that an unauthorized delivery of the in- 
strument conveys no title or gives no right, even in favor of an in- 
nocent subvendee, without notice of the conditions or events stipulated 
in the escrow contract ; and the authorities are very strong where the 
escrow has been obtained or delivered through fraud. The principle 
on which the doctrine rests is that an instrument delivered in violation 
of the terms on which it has been placed as an escrow is not, in fact, 
delivered, and that its possession by the grantee is no more effective 
to convey title than would be the possession of a forged or stolen in- 
strument. Some authorities proceed on the theory that a depositary 
is a spécial agent of the depositor, and therefore, his powers being lim- 
ited to the conditions of the deposit, one who claims through him takes 
the risk of the agent exceeding his powers." 16 Cyc. 581. "Until 
the condition has been performed and the deed delivered over, the title 
does not pass, but remains in the grantor. If the condition is not per- 
formed, the grantee, we hâve seen, is not entitled to the deed. If the 
depositary deliver the deed without authority to do so frora the 
grantor, or if the grantee obtain possession of it fraudulently, with- 
out performing the condition, the deed is void. The deed thus ob- 
tained conveys no title either to the grantee or purchasers under him." 
Devlin on Deeds (3d Ed.) § 322. While not expressly deciding the 
précise question, the Suprême Court of the United States, in Prov- 
ident Trust Co. v. Mercer County, 170 U. S. 593, 604, 18 Sup. Ct. 
788, 793 (42 h. Ed. 1156), distinguishing between the case of a bona 
iîde purchaser of negotiable paper, wrongfully delivered by an escrow 
holder, and that of a purchaser of real estate under similar conditions, 
seems to quote with approval the language of Chief Justice Bigelow, 
in Fearing v. Clark, 16 Gray, 74, 76, 77 Am. Dec. 394, as follows : 

"The rule is différent in regard to a deed, bond, or other instrument 
placed in tlie hands of a third persou as an escrow, to be delivered on the 
happening of a future event or contingency. In that case no title or intercir 
passes until a delivery is made, in pursuance of the terms and conditions 
upon which it was placed in the hands of the party to whom it was in- 
trusted." 



■896' 198 FEbBEAL KEPOETER " 

Speaking for the Circuit Court of Appeals of the Ninth Circuit, 
Judge Gilbert, in Balfour v. Hopkins, 93 Fed. 564, 35 C, C. A. 445, 
uses the follôwing langiiage: 

"The authorltles are not in entire hariuouy as to the effeet of the de- 
livery of a deed whieh has been left in ëscrow to be delivered to the gi-antee 
upon the performance of a condition, and whlch- bas- been wrongfully deliv- 
ered before the condition was perfornied. , ïhe decided weight of authority 
séems to sustaia the view that such a délivery is inoperative to convey tl- 
tle, even in favor of an innocent pui'chaser, without notice, unless the gran- 
tor has, by some aet or conduet of his own, estopped himself to deny tbe 
délivery." 

In County of Calhoun v. American Emigrant Co., 93 U, S. 124, 
23 L. Ed. 826, it was said : 

"Beyond doubt, tbe deed of the lands was delivered to the clerk of tbe 
respondents as an escrow, and sub.iect to the condition that it sbould not be 
delivered to the grantees untll they gave a mortgage to secure the fUU per- 
formance of the agreenient tinder which the deed was executed; but it is 
equally elear that the condition required to be fulflUed before the délivery 
could be made was never performed, and the rule is established by repeated 
décisions that, where a deed is delivered as an escrow, nothing passes by the 
deed unless the condition is performed." 

See, also, Knapp v. Nelson, 41 Colo. 447, 92 Pac. 912 ; Tyler v. 
Cate, 29 Or. 515, 45 Pac. 800; Bradford v. Durham, 54 Or. 1, 101 
Pac. 897, 135 Am. St. Rep. 807; Powers v. Rude, 14 Okl. 381, 79 
Pac. 89; Bowers v. Cottrell, 15 Idaho, 221, 96 Pac. 936. 

3. In the third place, whatever may hâve been Campbell's au- 
thority, he did not knpwingly deliver the instruments. In some 
tmexplained manner they came into Benson's possession, without 
Campbell's knowledge or consent. Campbell's positive disclaimer 
of knowledge is corroborated by the facts and circumstances of 
the case. It is wholly improbable that, experienced lawyer that he 
was, he would, knowingly, authorize or acquiesce in the course pur- 
sued in this case, and thus needlessly jeopardize the interests of his 
clients. Whether Benson procured the papers by déception or 
through the inadvertance of the clerks in Campbell's office, his ac- 
ceptance and use of them constituted a fraud upon the plaintifï's 
rights. There was no légal délivery of the instruments, either by 
the plaintiff or by her agent. Bowers v. Cottrell, 15 Idaho, 221, 
96 Pac. 936. 

It is to be added that while, a$ has already been said, the défend- 
ants are guilty of no moral wrong, and are wholly exonerated from 
the charges of fraud preferred in plaintifï's bill, it is doubted whether, 
in purchasing the scrip, they exercised that measure of care re- 
quired of those who would claim the protection of the maxim which 
they invoke. To some extent, as testified to by Cobban, the custom 
may hâve prevailed of buying conveyances and powers of attor- 
ney executed in blank, but, custom or no custom, such purchase is 
attended with great hazards. However, aside from that feature 
of the "scrip," we fînd that thèse powers of attorney were signed 
by the administrators of the Reddy estate jointly with the plaintifï; 
and, while this fact was apparent upon the face of the instruments 
themselves, they were accepted without any inquiry on the part of 
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Cobban as to the légal authority of the administrators to_ exécute 
them. There was certainly no presumption that thèse administrators, 
residing in California, and appointed by, and acting only imder, the 
authority of a California court, had the power to delegate to an 
unknown agent the authority to convey lands belonging to the es- 
tate of their intestate, situate in Idaho. To be sure, this considéra- 
tion does not relate to the plaintiff's interest in the lands, but if, 
in the exercise of what would seem to hâve been ordinary prudence, 
Cobban had set on foot inquiry concerning the validity of the powers 
of attorney so far as they concerned the Reddy interests, doubtless 
he would hâve discovered facts which would hâve put him upon his 
guard as to the plaintiff's rights. 

Now as to the relief to be awarded to the plaintiff. Under the 
circumstances, our purpose should be to protect her ri,ghts in such 
a manner as will be least injurious to the défendants. To grant that 
for which she specifically prays might work great and unnecessary 
hardship to them. It is not improbable that expenses aggregating 
considérable amounts hâve been incurred in procuring title to the 
selected lands, and in caring for the timber growing thereon, and in 
paying taxes and other charges; nor is it unlikely that the lands 
are now of a value greatly in exces.s of the amount due to the 
plaintiff under her contract with Benson. Tt would therefore seem 
to be inéquitable to award to the plaintiff property the value of 
which is in a large measure the fruit of the défendants' expenditure, 
foresight, and care. If the plaintiff receives the amount which 
Benson should bave paid to her, she will hâve suffered no substan- 
tial injury. She will thus hâve gotten what she contracted for. 
Time was not of the essence of her agreement with Benson, and 
it would seem that the rights of ail parties can now best be con- 
served by requiring its substantial performance. In the course of 
lier testimony, the plaintiff declared that what she wanted was pay for 
the land, and in the course of their argument her counsel reiterated 
that the plaintiff desired nothing inéquitable, but that she was enti- 
tled either to the land or the stipulated purchase price. I hâve there- 
fore concluded that if the défendants will, within a reasonable time 
hereafter to be specified, pay to the plaintiff the amount due to her, 
under the terms of the Benson agreement, she will be required to 
exécute to the défendant corporation a proper instrument of con- 
veyance, and thereupon the relief which she specifically prays for 
will be denied; otherwise, in default of such payment, her prayer 
will be granted. 

My présent impression is that the record, as it now stands, does 
not enable me to make an intelligent finding as to the précise amount 
due the plaintiff under the Benson agreement, and it is possible that 
it will be necessary to take further évidence. However, before mak- 
ing any order in the premises, I will hear further from counsel, and 
to that end the several attorneys are requested to be présent in court 
on Monday, July 29th, at 10 o'clock a. m. 
198 F.— 57 
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ALEXANDBB EOCLKiS & OO. v. LOUISVILLB & N. R. OO. 

(District Court, N. D. Alabama, N. E. D. August 2, 1912.) 

No. 1,836. 

Principal and Agent (§ 177*) — Uabilities as to Thibd Pebsons— Notice 
To Agent. 

An agent of a rallroad company having no authority to issue bills of 
lading except for property actually reeeived for sliipnient caunot ratify 
the act of auother in issuing such bills in the name of the company, nor 
will Ms kuowledge of a custoin on the part of such another to issue bills 
In advance of the receipt of the goods charge the company with notice 
of such custom so as to render it liable to one defrauded by false bills of 
lading so issued, where the agent was a party to the fraudulent trans- 
actions. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 
670^79; Dec. Dig. i 177.*] 

At Law. Action by Alexander Eccles & Company against the 
Louisville & Nashville Railroad Company. On motion of plaintiff 
for new trial. Motion denied. 

Harrington, Bigham & Englar, of New York City, and Percy, 
Benners & Burr, of Birmingham. Ala., for plaintifï. 

Gregory ly. Smith, of Mobile, Ala., and Eyster & Eyster, of New 
Decatur, Ak., for défendant. 

GRUBB, District Judge. The plaintiflf relied in support of its mo- 
tion for a new trial exclusively upon its exception to the foUowing 
portion of the court's oral charge to the jury: 

"One principle of law I omitted to call your attention to in my charge. 
I said that notice to Bywater of Irregularities that might be sufflclent to 
charge him with linowledge that thèse were spurious bills of lading of the 
character the évidence disclosed if he were the proper klnd of agent, that 
is, one authorized to reeeive the notice, would be notice to the company. I 
want to qualify that to thls extent: Where an agent himself commlts fraud, 
as for instance in thls case suppose you are reasonably satisfled from the 
évidence the fact to be that Bywater and Knight conspired to commit thls 
fraud, then Bywater would be the guilty agent, and in that event notice to 
him under any circumstances, as I understand the law, would not be notice 
to the défendant, because the law says that It could not be presumed that the 
guilty agent would communicate the notice to any other offlcer of the défend- 
ant. You see what I mean. If linlght was runnlng thls scheme by himself, 
not in collusion with Bywater, and Bywater reeeived notice of thls kind, 
then the notice to Bywater, under the qualitications I before stated, might 
be notice to the company, because In that case Bywater would not be a co- 
conspirator, and it would be presumed he would do hls duty, and notice to 
him would be notice to the company; but, on the other hand, if you should 
be persuaded from the évidence that Bywater and Knight were In collusion, 
and Oiat Bywater was committing a fraud, as well as Knight, then notice to 
Bywater would be no beneilt to the company, because the presuniption would 
be, as Bywater was committing a fraud of his own, he would not give the 
défendant any benetit of notice he reeeived ; in other words, he would con- 
ceal the notice just like he did the crime." 

The correctness of this part of the court's charge dépends upon the 
issues that were submitted to the jury. 

The action was one for deceit, predicated upon the false representa- 

•For other cases see same topic & § humbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tions contained in certain purported bills of lading of défendant that 
the cotton therein described had been received by the défendant, when 
in fact it had not been so received. The liabiHty of the défendant 
depended upon whether this confessedly false récital in bills of lading 
was or was not its représentation. If the bills of lading containing 
it were its bills of lading, the représentations therein would be its rep- 
résentations, and vice versa. The bills of lading were signed in its 
name by John W. Knight, a cotton shipper, who was not its agent. 
Authority to sign the bills of lading for défendant was claimed by 
Knight to hâve been derived from defendant's foreign freight agent, 
Bywater. Under the authority of the case of Friedlander v. T. & 
P. R. R. Co., 130 U. S. 416, 9 Sup. Ct. 570, 32 L. Ed. 991, the jiiry 
was instructed that Bywater had no power to authorize Knight to 
issue bills of lading for the défendant for cotton not contemporane- 
ously received by it and of the delivery of which to it there was then 
no présent expectation, and that bills of lading issued by Knight un- 
der such claimed authority would not bind défendant, nor would the 
représentations contained in them be the defendant's représentations. 

In order to fasten liability upon défendant, the court charged the 
jury that the plaintiflf would hâve to show a course of business re- 
lating to such bills of lading, continued so long and under such cir- 
cumstances as to impute to défendant knowledge of their issue by 
Knight before receipt of the cotton and acquiescence therein ; and 
that in that event only would the bills of lading so issued by Knight 
be the defendant's bills of lading and fix responsibility upon it for the 
false représentations contained in them. From such a course of busi- 
ness, knowledge on the part of responsible agents of défendant would 
be presumed, even in the absence of a showing of actual knowledge 
on their part; and it was on this alone that the case was submitted 
to the jury. 

Actual notice of the course of business to défendant would avail 
as well as presumptive notice. Actual notice of a kind to displace 
presumptive notice would hâve to be f astened upon défendant through 
an agent authorized to bind it. The court charged the jury that, as 
Bywater had no authority to issue or cause to be issued on defendant's 
behalf bills of lading in the absence of the receipt of the cotton, no- 
tice to him alone, of ail defendant's agents or officers, that such bills 
of lading were being so issued by Knight on his supposed authority, 
could not amount to a ratification by défendant, since Bywater, being 
without authority to issue or cause them to be issued, was likewise 
without authority to ratify by subséquent knowledge or acquiescence 
what he could not bave originally authorized to be donc. 

If the court was correct in holding that Bywater was without au- 
thority to issue or cause to be issued bills of lading without receipt 
of cotton, it seems clear that the court was also correct in charging 
the jury that no knowledge on Bywater's part of transactions of like 
character, if confined to him alone, would amount to a ratification 
by défendant of such a course of business, since Bywater, being with- 
out authority to issue them or cause them to be issued, could not by 
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subséquent knowledge and acquiescence ratify for défendant what he 
was without authority to authorize. 

If inquiry had been made through Bywater of défendant by plain- 
tiff as to the validity of the bills of lading, the basis of the suit, and 
in the performance of defendant's duty, to give such information to 
plaintiff, Bywater, as its authorized agent in answering such inquiry, 
had certified to their validity when he knew of their invalidity, a dif- 
férent case would hâve been presented and one like those relied on 
by plaintiff. Bywater's knowledge would then hâve been defendant's 
knowledge, since défendant was, through him, performing a duty 
resting upon it, and, having delegated to him the performance of this 
duty, it could not escape the conséquences of his knowledge in the 
particular transaction. 

In this case, on the contrary, Bywater was in no way concerned in 
the transactions involved in the suit. No inquiry was made of him by 
plaintiff, nor was anything he did or said influential in inducing the 
[plaintiff to take the bills of lading as genuine. So far as is shown 
by the record, neither Bywater nor any other agent of défendant knew 
of the issue or existence of the spécifie bills of lading relied upon 
by plaintiff for its cause of action until long after plaintiff had ac- 
cepted the drafts on the faith of their genuineness. The défendant 
therefore failed to perform no duty it owed plaintiff with référence 
to thèse bills of lading through Bywater's act or default. 

So that the only relevancy the question of Bywater's knowledge 
could hâve had in the case would hâve been to fasten knowledge of 
the course of business on défendant, and thus make it responsible by 
ratification and acquiescence for what, for want of authority in By- 
water, it was not responsible in its inception. But Bywater's knowl- 
edge, if proven, was insufiîcient for this purpose, since he, as agent, 
could not ratify an act which he was without power to hâve author- 
ized. For this reason it seems to me that Bywater's knowledge, un- 
communicated to any of his superior officers in defendant's service, 
could not hâve improved plaintiff's right to recover whether he was 
or was not a guilty conspirator with Knight. If so, clearly the part 
of the charge excepted to was even more favorable to plaintiff than 
it was entitled to, since the court was right in charging, as it had done 
in a previous part of the oral charge, that the knowledge of the course 
of business on Bywater's part, if no other agent of défendant had 
such knowledge, could not constitute a ratification and could not avail 
to make the bills of lading defendant's act and the représentations 
therein contained defendant's représentations. 

However, it is a well-recognized principle of law that knowledge 
of a fraud, acquired by an agent in the commission of a fraud in 
conspiracy with another upon his principal alone or upon his prin- 
cipal and a third person, does not charge the principal with notice, 
since the agent is acting adversely to his principal, and it will not 
be presumed that such knowledge will be communicated to the prin- 
cipal or used for his benefit. 

This principle is thus stated in the case of American Surety Co. 
V. Pauly, 72 Fed. 470-483, 18 C. C. A. 644, 656 (quoted with ap- 
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proval by Suprême Court, s. c, 170 U. S. 159, 18 Sup. Ct. 563, 42 
L. Ed. 987) : 

"VVhen two or more oflicers of a corporation hâve entered into a scheme 
to purloin the money of tlie corporation for tlie benefit of one of tUem, in pur- 
■suance oC which selieme it becoiues necessarj' to malce false représentations 
to a third person, ostensibly for the bank but lu reality to consumniate said 
.scheme, and for tlie l)euelit of the conspirators, and not in the line of ordi- 
nary routine business of such offlcers and without express authority — the 
corporation being ignorant of the fraud — the oflicers are not, In thus cor- 
■îummatiug such theft, the agents of the corporation." 

In the same case the Suprême Court of the United States (170 
U. S. 133, 156, 157, 18 Sup. Ct. 552, 561 [42 L. Ed. 987]) said: 

'•The i)resumption tbat the agent informed his principal of that which hls 
dut.y and the interests of the principal requlred hlm to commun icate does not 
arise where the agent acts or nialies déclarations, not in exécution of any 
duty he otces to the principal, nor within any authority possessed by him, 
but to subserve simply his own per.sonal ends or to eonuuit sonie fraud 
agalnst the principal. In such cases, the principal is not bouud by the acts 
or déclarations of the agent unless it be proved that he had at the time 
actual notice of them, or, having recelved notice of them, failed to disavow 
what was allowed to be said and done In hls behalf." 

And again (syllabus, page 134 of 170 U. S. [18 Sup. Ct. 552, 42 
L. Ed. 987]): 

"When an agent has In the course of his employnient been gullty of an ac- 
tual fraud contrived and carried out for his own benefit, by whlch he in- 
tended to defraud and dld defraud his own principal or client, as well as 
perhaps the other party, and the very perpétration of such fraud involved 
the necessity of eoucealing the tacts from his own client, then under such 
iclrcumstances the principal Is not charged with constructive notice of facts 
known by the attorney and thus fraudulently concealed." 

In the case of Union Central Life Insurance Co. v. Robinson, 
■ 148 Fed. 358, 78 C. C. A. 268, 8 L. R. A. (N. S.) 883, the Circuit 
'■ Court of Appeals for the Fifth Circuit said : 

"The rule has no application to a case where the agent Is acting for hini- 
self, in hls own interest, adversely to hls principal. In such case the adverse 
character of his interest takes tlie case out of the opération of the gênerai 
rule, because: First, he wlll be likely in such case to act for hlmself rather 
than for his principal ; and, secoudly, he will not be likely to commuuicate 
to the principal a tact which he is iuterested in concealing. It would be 
therefore both unjust and unreasonable to Impute notice by mère construc- 
tion under such circumstances." 

In the case of Hudson v. Randolph, 66 Fed. 216, 222, 13 C. C 
A. 402, 408, the same Court of Appeals said : 

"In the case of Investmeut Co. v. Ganzer, 63 Fed. 647 [11 0. C. A. 371], 
on a revlew of the authorities it was held that, although as a gênera! rule 
the principal is bound by the knovvledge of his agent and by his acts within 
the scope of hls authority, the principal is not bound by the unconnnunlcated 
i^nowledge of his agent, where the agent and parties dealing with him hâve 
colluded for fraudulent purposes, for In such cases the agent cannot be pre- 
sumed to hâve communlcated his own delinquency to the principal." 

In the case of Thomson-Houston Electric Co. v. Capital Electric 
Co. (C. C.) 56 Fed. 849, Circuit Judge Lurton said : 

"The gênerai rule is that the principal Is charged with the agents knowl- 
edge, affecting the particular transaction. This rule is, however, subject to 
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some limitations. One of tliese exceptions, as stated by Mr. Pomeroy, Is tliis: 
'It is now settled by a séries of décisions possessing the higbest authority 
that when an agent or attorney lias, in tàe course of bis employment, been 
guilty of an actual fraud, contrlved and carrled out for bis own beneflt, by 
whlch be intended to defraud and did defraud bis own principal or client, 
as weU as, perbaps, tbe otber party, and tbe very peri)€tratlon of such fraud 
involved tbe necessity of bis concealing tbe facts from bis own client, tben, 
and under sucb circumstances, tbe principal is not cbarged with constructive 
notice of facts known by tbe attorney, and tbus fraudulently concealed. In 
otber words, if, in the course of the same transaction in which he is em- 
ployed, the agent commits an independent fraud for his own beneflt, and de- 
slgnedly against bis principal, and it is essential to tbe very existence or 
possibility of sucb fraud that he should conceal the real facts from his prin- 
cipal, then the ordinary presumption of a communication from tbe agent to 
bis principal fails; on the coutrary, a presumption arlses that no communi- 
cation was made, and consequently tbe principal is not afCected with con- 
structive notice. The courts bave carefuUy conflned the opération of this 
exception to the condition described, wbere a presumption necessarlly arlses 
that the agent did not disclose the real facts to his principal, because he 
was committing sucb an independent fraud tbat eoncealment was essential 
to tbe perpétration. It bas never been extended beyond thèse circumstances. 
It foUows therefore tbat every fraud of an agent in the course of bis em- 
ployment, and in tbe very same transaction, does not fall withln this excep- 
tion ; and most empbatically It does not apply when the agent's fraud con- 
sists merely in bis eoncealment of material facts witbin bis own knowledge 
from his principal.' " 

It is clear from thèse citations that the exception to the gênerai 
ruie is recognized by the fédéral courts. 

The plaintiff rehes on the case of Armstrong v. Ashley. 204 U. 
S. 272, 27 Sup. Ct. 270, 51 L. Ed. 482. That was a suit by the re- 
ceîver of a building and loan company to fasten a lien on the lands 
of the défendant for money loaned to one Bradshaw, who claimed 
title to the lands but did not, in fact, hâve it. The attorney for the 
association sent a defective chain of title to the association, which 
omitted the conveyances which vested title in défendant. It was 
asserted by the plaintifï that the association was not chargeable 
with the attorney's knowledge of the conveyances, since he purposely 
and fraudulently concealed his knowledge of them, while actually 
in collusion with Bradshaw and in order to eriable Bradshaw to 
wrongfully secure the loan. The association, however, was charged 
with constructive notice of the conveyances from the record, and 
clearly the mère fact that its investigating attorney either negligently 
or purposely failed to report his knowledge of them to his principal 
could not do away with the efïect of the constructive record no- 
tice with which it was already chargeable, as against the true owner 
of the property. That there is no analogy between this case, on the 
one hand, and those previously cited and the one at bar, upon the 
other, is clear. 

The plaintifï also rehes upon the case of Leather Manufacturers' 
Bank v. Morgan, 117 U. S. 96, 97, 6 Sup. Ct. 657 (29 L. Ed. 811). 
The principle of this case is stated in the second paragraph of the 
syllabus as follows : 

"If a depositor in a banlc delegates to a clerk tbe examinatlon of bis wrlt- 
teu-up passbook and pald checks returned tberewitb as voucbers, withont 
proper supervision of the clerk's couduct in tbe examinatlon, he does not so 
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discharge his duty to the bank as to protect hiœself from loss, if it turns 
out that wlthout his knowledge the elerk committed forgery in raising the 
amounts of some of those cheeks, and thereby mlsled the bank to its préjudice 
in spite of due care on the part of its offlcers." 

It clearly appears that the principle relied upon by the court rests 
upon the existence of a duty the depositor owes the bank to ex- 
amine his canceled cheeks and report to the bank any irregularity 
in them. On page 113 of 117 U. S., on page 663 of 6 Sup. Ct. 
(29 L. Ed. 811), the court, after quoting from Lord Campbell's 
opinion in the case of Cairncross v. Lorimer, 3 Macq. 827, that 
"if a party having an interest to prevent an act being done ac- 
quiesces in it, so as to induce a reasonable belief that he consents 
to it, and the position of others is altered by their giving crédit to 
his sincerity, he has no more right to challenge the act to their préju- 
dice than he would hâve if it had been done by his previous li- 
cense," applying the principle quoted to the instant case, said : 

"Thls, however, could not be if, as claimed, the depositor was under no 
obligation whatever to the banlc to examine the account rendered at his 
instance and notlfy it of errors tlierein in order that it niight correct them 
and if necessary take steps for its protection by compelllng restitution by 
the forger." 

Clearly the liability of the depositor was rested by the court upon 
the existence of a duty on his part to examine his vouchers and 
report irregularities in them to the bank. Delegating this duty 
to a clerk, who purposely or negligently failed to perform it, would 
not excuse the depositor as against third persons injured thereby in 
whose favor the duty existed. 

The same distinction exists between the case at bar and that of 
First National Bank v. Allen, 100 Ala. 476, 14 South. 335, 27 L. 
R. A. 426, 46 Am. St. Rep. 80. In that case, as in the Leather 
Manufacturers' Bank Case, there was a failure on the part of the 
depositor to perform the duty he owed the bank of examining his 
oanceled cheeks and reporting to the bank the irregularities in them. 
The délégation of this nondelegable duty to an agent who failed to 
perform it, regardless of motive, would not as to third persons ex- 
cuse the principal for his failure. 

The case of Hennessy Bros. & Evans Co. v. Memphis National 
Bank, 129 Fed. 557, 64 C. C. A. 125, relied on by plaintifï, was like- 
wise a passbook case, and to be distinguished from this case for the 
same reason. 

The plaintifï relies on the case of Cook v. American Tubing & 
Webbing Co., 28 R. I. 41, 65 Atl. 641, 9 L. R. A. (N. S.) 193, for 
the principle that, where an agent is the sole représentative of his 
principal in a transaction entrusted to him by the principal, his 
knowledge is that of the principal, though he is engaged in defraud- 
ing his principal. In that case the président of a bank was dis- 
counting a note for the bank, in the discount of which he was him- 
self interested, and in so doing defrauded the bank, as the note was 
accommodation paper of a corporation and not binding upon it. That 
case is easily distinguished from the case at bar. In it the agent 
was performing a duty for his principal which was intrusted to 
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him and which he was authorized to perform for it, viz., the dis- 
counting of commercial paper. In the case at bar, Bywater was 
performing no duty for défendant, but, if plaintiff's theory of the 
facts is a correct pne, had departed from his duty and authority 
and was engaged in a private conspiracy to defraud by forged and 
false and fictitious bills of lading, purporting to be defendant's. 
In the. case at bar there were no transactions between the plaintiff 
and défendant in which Bywater was the sole représentative of the 
défendant. In fact, there were no transactions between them at ail. 
The issue of the bills of lading was a mère fiction and not a trans- 
action on defendant's part. Friedlander v. T. & P. R. R. Co., 
supra. In the case relied upon, the court said of the case of First 
National Bank v. New Milford, 36 Conn. 93 : 

"The court, however, doubted whether the wliole transaction represented 
any valîd contract, as the agent for both parties intended it merely as a 
subterfuge, expecting to take up the note without recourse to the maker, but 
held that if there was a contract of loan the knowledge of Its fraudulent 
nature was imputable to the bank." 

The test of liability was made, the existence of a real transaction 
in which the bank was represented by the defrauding agent. 

Of the Alabama case of Hall & Brown Co. v. Haley Co. (Sup.) 
56 South. 726, it is enough to say that it involved no question of 
conspiracy to defraud the principal upon the part of the agent, but 
only the effect of knowledge which the agent had acquired before 
the beginning of the agency. Any language used by the court in 
such a case, upon the other question, would be dictum merely. 

The cases of Terrell v. Branch Bank of Mobile, 12 Ala. 502-507, 
and Frenkel v. Hudson, 82 Ala. 158, 2 South. 758, 60 Am. Rep. 
736, show that the same exception to the gênerai rule prevails in 
Alabama as in the fédéral courts. In the latter case, the Suprême 
Court of Alabama, speaking of the gênerai rule and its exception, 
said: 

"It bas no application, however, to a case where the agent acts for him- 
self. In his own interest and adversely to that of his principal, His adversary 
eharacter and antagonistic interests take him ont of the opération of the 
gênerai rule for two reasons: First, that he will very likely in such case 
aet for himself rather than for his principal ; and, secondly, he will not he 
likely to communicate to the principal the fact which he is interested in 
conceallng. It would be both unjust and unreasonable to impute notice by 
mère construction under such clrcumstances, and such is the established rule 
of law upon the subject." 

It seems quite apparent that the exception to the gênerai rule 
is recognized both in the fédéral court and in the Alabama court. 
It does not apply in either forum to cases in which the principal 
is charged with the performance of a duty to the person injured, 
the performance of which he undertakes to delegate to an agent, 
who negligently or willfully fails to perform it. In such case lia- 
bility upon the principal ensues, not upon the idea of notice, but 
because the duty the agent failed rightly to perform was the non- 
delegable duty of the principal, the nonobservance of which he 
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could not excuse as to third persons by saying that he had intrust- 
ed its performance to his own agent. 

The case at bar is not of this class. If an inquiry had been made 
of Bywater by plaintiff as to the validity of the bills of lading in- 
volved in the suit before taking them, and Bywater, in response 
to such inquiry which it was the defendant's duty to bave an- 
swered, with knowledge of their infirmity, had falsely represented 
them to be genuine or had fraudulently concealed their infirmity 
from the inquirers, the défendant, being under a duty to disclose 
such invalidity to the prospective holder, would hâve been liable for 
the failure of its agent, though without knowledge of such infirm- 
ities except through him. This was the case of the warehouseman 
decided by Judge Shelby. Commercial Nat. Bank v. Nacogdoches Com- 
press & Warehouse Co., 133 Fed. 501, 66 C. C. A. 375. On the con- 
trary, in the case at bar no inquiry was made by the plaintifï of By- 
water as to the validity of any of the bills of lading which are the 
basis of the suit. Neither Bywater nor the défendant is shown to 
hâve had any knowledge of their existence before they were negotiated 
to plaintifï, nor was any action required or taken by him or it with 
référence to them. 

The case is therefore not one of a failure on defendant's part to 
perform a duty owing by it to plaintiff at ail, for no duty existed 
calling for performance by défendant or its agent Bywater. 

In this case the plaintifï contended, and there was évidence from 
which the jury might possibly hâve inferred, that Bywater and 
Knight had colluded and conspired together to issue fraudulent 
bills of lading in defendant's name; no cotton having been deliv- 
ered to it. It was to meet this tendency of the évidence that the 
part of the charge excepted to was given. The plaintiff contends 
that the évidence without conflict showed that Bywater acted not 
in hostility to défendant, but in its interest, because it says his 
motive in engaging in the fraudulent conspiracy was to increase 
the defendant's business. If such a conspiracy existed, the motive 
which induced Bywater to engage in it is purely a matter of con- 
jecture. It may hâve been, so far as appears from the record, to 
increase defendant's business and in this way indirectly benefit him- 
self, or to share in the profits of the conspiracy with Knight. 
The presumption would be that one who commits a crime does so 
in his own interest. Whatever may hâve been Bywater's motive, 
it is clear that he could not engage in a conspiracy to defraud, the 
commission of which amounted to a felony, on behalf of his prin- 
cipal but without its knowledge or consent. As well might it be 
said that an agent who assumed to steal with the purpose of turn- 
ing over the proceeds of his theft to his principal, but without its 
knowledge or consent, was acting in its interest. Unless the prin- 
cipal authorized or accepted the benefit of the crime committed by 
its agent, it could not be said to be committed for its benefit. 

The plaintiff also contends that the exception to the gênerai rule 
is limited to cases in which the agent defrauds the principal, and 
does not apply to cases in which he defrauds a third person. For 



y06 198 FEDERAL REPORTER 

the sake of argument, the limitation may be admitted. A conspit- 
acy to issue bills of lading, purporting to be those of défendant, 
though a forgery of its agent's signature, and for which no prop- 
erty had been received by it, is a fraud on the défendant, without 
regard to légal liability of défendant upon bills of lading so issued. 
The forger of another's name tù a promissory note commits a fraud 
on the supposed maker, though the maker cannot be held upon the 
forged note. 

The plaintifï seeks to exclude this case from the exception to the 
rule because "notice to the agent of matters lying within the gên- 
erai scope of his authority is notice to the principal, even though 
the agent may be engagea in committing frauds or crimes." This 
is but another way of stating the limitation that when an agent is 
engaged in performing a duty for his principal his knowledge binds 
the principal in the transaction involved in its performance. If 
Bywater did conspire with Knight to issue false and forged bills 
of lading, he had departed from his duty and was acting beyond 
the scope of his authority, and his acts, if fraudulent, were not 
those of his principal, and his principal could not be bound by his 
knowledge. The record does not show that Bywater was charged 
with or was engaged in the performance of any duty of défendant 
in respect to the bills of lading on which the suit was based, nor 
that he had any duty with référence to the issue of bills of lading 
at ail, nor the détection of frauds therein, except the gênerai duty 
of any lemployé to report to his master any wrongdoing against 
his master that he may become aware of. 

The plaintifï also contends that Bywater was the alter ego of 
défendant in that he had sole and exclusive charge of its foreign 
freight business, and hence his knowledge was its knowledge, 
though obtiained in fraudulent transactions where his interest was 
adverse to his principal. The record does not bear out any such 
extent of authority. Bywater had exclusive charge of the solicita- 
tibn and booking of freight for export with the usual authority in 
other matters of soliciting agents ât important stations for domes- 
tic freight, and no more. If his authority was such as to make 
him the alter ego of défendant, he would hâve been clothed with 
authority to direct Knight to issue bills of lading for défendant, 
and, if so, the question of the efïect of his subséquent knowledge 
upon défendant would be of no importance, since thé bills of lad- 
ing issued by Knight in defendant's name by his direction would 
thèii hâve been defendant's bills of lading and binding upon it, and 
no resort to notice to fasten liability would be necessary. 

For thèse reasons, the court is of the opinion that there was no 
error in the part of the charge excepted to both because Bywater 
being without power to authorize Knight to issue, for défendant, 
fraudulent and forged bills of lading, his knowledge thereof , wheth- 
er he was a co-conspïrator with Knight or not, côuld not avail to 
ratify for défendant that which he was without power to author- 
ize for it ; and alsô because there was évidence tending to show 
that he was a co-conspirator, and, if he was, then his knowledge. 
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acquired wliile the conspiracy was being pursued and while he was 
engaged in a fraud of his own upon his principal, and when he 
was performing for the défendant no duty the défendant owed 
plaintifif, would not be knowledge of the défendant or fasten lia- 
bility upon it. 

The motion for a new trial is denied. 



HINCHMAN V. CONSOLIDATED ARIZONA SMELTING CO. 

(District Court, D. Maine. August 3, 1912.) 

Xo. 672, Eq. C. C. 

1. COVENANTS (§ 70*) — COVENANTS RUNNING WITH TUE LaND^SEPAEATE 

Ageement Imposing Burden on Pkopebty. 

A vvritten agreement was made for the sale of copper minlng property 
for tlie price of $1,000,000, of wliich $100,000 was to be paia when the 
deed was made and the remalnder by a percentage of the net eamings 
of the mines. A deed was made without réservation, but at the same 
time and as a part of the same transaction a separate agreement was 
executed for the payment of the remaining purchase money in accord- 
ance with the agreement of sale. Both agreements provided that they 
should be bindiug on the successors and assigns of the parties. Held, 
that they were not mère personal contracts, to be performed by the 
promisor, although It should part with the property, but constituted 
covenants whieh ran with the land, and that subséquent purchasers with 
notice toolc subject thereto. 

[Ed. Note. — For other cases, see Covenants, Cent. Dig. §§ 70, 71; Dec. 
Dig. § 70.*] 

2. Bankbupïcy (§ 268*) — Sale of Pboperty — Title of Pubchaseb — Unbe- 

COBDED InCUMBBANCE. 

Under Civ. Code Ariz. 1901, par. 749, requiring certain conveyances 
to be recorded in order to be valid as to creditors and subséquent pur- 
chasers without notice, but provldlng that, although unrecorded, they 
shall be valid as between the parties and their heirs, and as to ail sub- 
séquent purchasers with notice, a purchaser of mining property In Ari- 
zona, sold by the trustée in banliruptcy of a corporation under an order 
directing the sale of ail the bankrupt's right, title, and interest thereln, 
and conveyed by a quitclaim deed, took subject to an unrecorded agree- 
ment whlch bound the bankrupt to pay to its grantor a certain percen- 
tage of the net profits from the mines untll the purchase money should 
be fuUy paid, of whieh agreement the purchaser had actual notice before 
the sale was confirmed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 372-379; 
Dec. Dig. I 268.*] 

In Equity. Suit by Charles S. Hinchman against the Consolidated 
Arizona Smelting Company. On final hearing. Decree for com- 
plainant. 

Charles H. Burr, of Philadelphia, Pa., and Benjamin Thompson, 
of Portland, Me., for complainant. 

J. Markham Marshall, of New York City, for respondent. 

HALE, District Judge. This case comes before the court upon bill, 
answer, replication and proofs. The complainant is a citizen of Penn- 

"For other cases see same toplc à i numbee in Def & Am. Digs. 1907 to date, & Rep'r Indexes 
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sylvania; the défendant, a citizen of Maine. The complainant states 
the case substantially as foUows: On September 15, 1906, the Arizona 
Blue Bell Copper Company, a Delaware corporation, owned certain 
mines in Yavapai county, Ariz., which are known in this case as the 
"Blue Bell" mines. On that date the Delaware Company made an 
agreement with one John L,. EHiott for the sale of thèse mines. The 
price was to be $1,000,000— $10,000 on the exécution of the agree- 
ment,_ $90,000 on delivery of the deed, and the balance of $900,000 to 
be paid out of the net earnings of the property, in the manner and on 
the terms provided in the agreement of sale. On September 24, 1906, 
Elliott assigned the agreement of sale to the New Jersey Consolidated 
Arizona 'Smelting Company, a New Jersey corporation of which he 
was the vice président. On November 15, 1906, the Arizona Blue Bell 
Copper Company conveyed the Blue Bell mines to the Consolidated 
Arizona Smelting Company, a New Jersey corporation. At the same 
time the Arizona Blue Bell Copper Company received from Elliott, 
or from the Consolidated Arizona Smelting Company, the additional 
sum of $90,000, and the deed was recorded in Yavapai. county. It 
contained, however, no référence to the $900,000, the balance of the 
purchase money. On the same day the New Jersey Consolidated 
Smehing Company made a written agreement with the Arizona Blue 
Bell Copper Company, providing for the payment of the $900,000 in 
accordance, as it is claimed, with the terms of the agreement of sale, 
The agreement of September 15, 1906, and the agreement of No- 
vèrhber 15, 1906, were, by the complainant, recorded in the Deed Book 
of Yavapai county, Ariz., on January 4, 1910. Each of the agrée- 
ments contained a provision that it should be binding upon the suc- 
cessors and assigns of the parties. ïn the Ehiott agreement, naniely, 
of September 15, 1906, was the following clause: 

"ilr. Blllott further covenants and agrées to pay or cause to be paid to the 
Blue Bell Company, untll it shall bave received tlie aggregate sum of one 
million dollars ($1,000,000), twenty-flve per cent, of the net profits resulting 
from the opération of the said mining properties. The said payments shall 
be made quarterly on the Ist days of January, April, July, and October, or 
as soon thereafter as the net profits [for the preceding quarter ean be con- 
veniently ascertained]. The net profits herein referred to shall be net pro- 
ceëds from the opération of the said mining property after deducting the 
cost of mining, necessary development work (but not including purchase of 
new machinery), transportation, sampling, treatuient, and smelting, plant 
superintendence, and ail proper charges incidental thereto, but not the rent 
payable under the said lease of the said mining property. Mr. Eliott wiU 
also procure to, be executed by the Arizona Smelting Company, a corporation 
of the State of New Jersey, operating at Humboldt, xiriz., a contract for 
the smelting of ail the ores produced from the said mining property for a 
period of five years substantially in the form hereto annexed." 

The agreement betweenthe Blue Bell Company and the Consoli- 
dated Arizona Company, namely, of November 15, 1906, contained the 
following clause: 

"The Consolidated Company hereby agrées to pay or cause to be paid to 
the Blue Bell company twenty-flve per cent, of the net profits resulting from 
the opération of the said 'Blue Bell,' 'Blue Coat,' and 'Blue Bug' Patented 
Mining Claims, untii the said Blue Bell Company shall hâve received the 
aggregate silm of one million dollars (!pl,000,OO0). Said payments shall be 



HINCHMAN V. CONSOLIDATED AEIZONA SMELTING CO, 909 

tuade quarterly on the Ist days of Jaiiuary, April, July, and October in each 
year, or as soon thereafter as the net profits for tlie preeeding quarter can 
ho conveniently ascertained. Such net profits shali be the net proceeds from 
the opération of the said mining properties after deducting the cost of mln- 
ing, necessary development work (but not includlng the purchase of new nia- 
chinery), transportation, sampllng, treatment, and smelting, and plant su- 
perintendence, and ail proper charges incidental thereto, but not includlng 
the rent payable under the lease of >sald mining properties dated 29th De- 
cember, 1905, to the Arizona Exploration Company." 

The complainant says that under thèse agreements, the covenants 
providing for the payment of the 25 per cent, of the net profits arising 
from the opération of the mining properties constituted a covenant 
running with the land, and are, 'in accordance with the express pro- 
visions of the agreement, binding upon the défendant corporation, which 
is the successor corporation to the property and assets of the Con- 
solidated Arizona Smelting Company, the New Jersey Company. On 
April 27, 1908, the Consolidated Arizona Smelting 'Company, the New 
Jersey Company, was declared bankrupt in the District Court for the 
District of New Jersey. On October 6, 1908, an order of sale was 
entered in said court directing that ail the bankrupt's right, title, and 
interest in and to the Blue Bell mine, a copper mine situated in Mayer, 
Yavapai county, Ariz., be sold by the trustée in bankruptcy. On No- 
vember 10, 1908, pursuant to the order of sale, the Blue Bell property 
was sold to Edwin S. Hooley and another, for and on behalf of such 
stockholders and creditors of the Consolidated Arizona Smelting Com- 
pany as might join in a plan of reoreanization of said company, is- 
sued under date of December 19, 1908, and was subsequently con- 
veyed to the Consolidated Arizona Smelting Company, the défendant 
corporation, the same having been organized by Hooley and another 
to carry out the plan of reorganization. The complainant says that 
Hooley and another and their associâtes knew of the provisions in 
the agreements of September 15, 1906, and November 15, 1906, and 
were fully notified and informed as to such provisions. On December 
17, 1908, a rule to show cause was issued upon a pétition presented 
in behalf of the Arizona Blue Bell Copper Company to the District 
Court in New Jersey, asking to hâve a decree entered that the sale 
was subject to the right of said company, as assignées, to receive the 
$900,000, the balance of the purchase money. On December 17, 1908, 
the sale was confirmed by the référée. On December 19, 1908, the 
court refused the pétition because it appeared "that the trustée is 
selling only his right, title, and interest in and to property against 
which the petitioner, the Arizona Blue Bell Copper Company, asserts 
a claim." On December 21, 1908, a settlement was made, and a quit- 
claim deed was delivered by the trustée to Hooley and another; also 
a quitclaim deed from the reorganization committee to the défendant 
corporation, this latter deed being indorsed by the défendant corpora- 
tion as "a quitclaim deed." The complainant says that ail the rights of 
the Arizona Blue Bell Copper Company to the $900,000, balance of 
purchase priée passed to him by virtue of the assignments and légal 
proceedings recited in the bill ; that by the decree of the Circuit Court 
of the United States for the District of Delaware, entered March 29, 
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1911, the clerk of the Circuit Court of the United States for that dis- 
trict on the same day conveyed to him ail the right, title, and interest 
which the Arizona Blue Bell Copper Company had to receive the bal- 
ance of the $900,000 purchase money. 

It is not necessary to state ail the allégations of the answer. No. 
serious question is made over the facts as stated by complainant. The 
défendant, however, explicitly dénies ail the conclusions of the bill. 
It says that the two agreements were kept off the records in order 
to defraud the creditors of one Addicks, who was the owner of sub- 
stantially ail the capital stock of the Arizona Blue Bell Copper Com- 
.pany ; that thèse agreements were not binding upon the défendant ; 
that they did not run with the land ; that they were absolutely void 
and of no eflfect, so far as relates to the défendant corporation. 

[1] 1. The fîrst sharp issue in the case is presented by the com- 
plainant's contention that the agreement of September 15, 1906, and 
that of November 15, 1906, relating to the payment of the balance of 
the purchase money, touched and concerned the land; that they run 
with the land, and are binding upon the défendant company, the gran- 
tee of the land. He urges, too, that the défendant company took the 
land charged with a burden upon it, and must be bound) to assume the 
burden with the land. The défendant dénies this, and says that thèse 
agreements do not touch or concern the land ; that there was no priv- 
ity of estate between the New Jersey Company and the Blue Bell 
Company, which the agreements were intended to support ; and that 
the défendant took the land free from any burden relating to the un- 
paid purchase money. It will be seen that thèse agreements to pay 
the balance of the purchase money out of the profits of the opération 
of the mines were made apart from the deed itself. There can be no 
doubt, however, that ail the instruments in the case are to be taken as 
a part of one transaction. Each of the agreements contains a cove- 
nant, binding assigns. The learned counsel, both for the complain- 
ant and défendant, hâve discussed with learning and ability the con- 
sidérations which détermine the question relating to whether a cove- 
nant "runs with the land." They hâve quoted from Sir Henry 
Maine, and from the text of that remarkably brilliant book of Mr. 
Justice Holmes on "The Common Law." The complainant contends 
that the question in the case before us arises upon an agreement 
granting an estate in fee simple, but reserving the right of payment 
of the balance of the purchase money, in form of a royalty, until 
the sum should amount to $900,000, and that this is in the nature 
of a contract which, under the earliest principles of the common law, 
"runs with the land"; that the essence of such a covenant is that 
it must concern the land itself, and must increase or decrease the 
value of the land. He refers to the old case, Dickinson v. Hoomes, 
49 Va. 353, and the Spencer Case, 1 Smith's Leading Cases, 174, 
where it is held that when the thing to be done concerned the land 
itself, and did not amount to a collatéral undertaking, the covenant 
is one which runs with the land. The early Pennsylvania case, Dun- 
bar V. Jumper, 2 Yeates (Pa.) 74 (1796) is also cited, where the con- 
veyance of a mill in fee had been accompanied by a covenant of 
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the grantee, that the grantor and the lawful heir of his body should 
hâve the privilège of grinding certain grain in the mill free, and 
this was held to be a covenant which bound the assignée of the 
grantee. 

It is urged by the learned counsel for the défendant that the cove- 
nant involved in this case is not one which touches and concerns 
the land; that it is a personal agreement, and that there was no 
such privity of estate shown between the complainant and défend- 
ant as is essential to allow the covenant to "run with the land" ; 
that the case présents a collatéral contract; that the courts in equity 
should not enforce it as being such a contract as touches and con- 
cerns the opération of the land, and so runs with the land. This 
question raises a very interesting study of the early cases, and of 
the history of the common law. It seems to me that there is strong 
équitable ground for holding that the agreeinents before me con- 
stitute a covenant which "runs with the land"; that a merely per- 
sonal contract could not hâve been within the contemplation of the 
parties ; that it could not hâve been intended by the parties that the 
original New Jersey corporation should pay the 25 per cent, of the 
profits after it had parted with the land; that the contract was one 
which would naturally be performed by the party who owns and 
opérâtes the land, and takes the ore out of it. Beaslev v. Texas & 
Pacific Railway Co., 191 U. S. 492, 24 Sup. Ct. 164, 48 L. Ed. 274; 
Norcross v. James, 140 Mass. 188, 2 N. E. 946. 

Without référence to the interesting and historié question relating 
to covenants which run with the land, I am of the opinion that the 
express covenant in the agreements in the case at bar is décisive 
of the case. The question seems to me not so much one of status 
as of contract. The covenant provides that it shall be binding upon 
and inure to the benefit of the successors and assigns of the par- 
ties hereto. In "The Common Law," which has been often referred 
to by counsel, the two chapters upon "Succession" are full of in- 
terest and suggestion. In closing those chapters, Mr. Justice 
Holmes observes: 

"The history of early law everywhere shows that the difficulty of transfer- 
ring a mère rlght was greatly felt when the situation of fact from which it 
sprung could not also be transferred. Analysis shows that the difficulty is 
real. The fiction which made such a transfer concelvable has now been ex- 
plained, aud its history has been foUowed until it has been seen to become 
a gênerai mode of thought It is now a matter of course that the buyer 
stands in the shoes of the seller, or, in the language of an old law book, 
that 'the assign is In a manner quasi suecessor to his assigner.' Whatever 
peculiarities of our law rest on that assumption may now be understood." 

In the High Court of Chancery (1848) in Tulk v. Moxhay, 2 Phil- 
lips, 744, 777, Lord Chancelier Cottenham said: 

"That the action does not dépend upon whether a covenant runs witli 
the land Is évident from this, that, if there was a mère agreement and no 
covenant, this court would enforce it agalnst a party purchasing with notice 
of it ; for. If an equity is attached to the property by the owner, no one 
purchasing with notice of that equity can stand in a différent situation from 
the party from whom he purehased." 
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On this jpoint, learned counsel for the complainant cite Wiggins 
Ferry Co. v. Railway Co., 142 U. S. 396, 12 Sup. Ct. 188, 35 L. 
Ed. 1055. In the case before me, there was a grant of land by deed. 
Certain agreements were made, separate from the deed, but as a 
part of the transaction. Those agreements provide that the balance 
of tlie purchase money sliould be paid ont of the profits of the opér- 
ation of the mines, and that they should be binding upon tlie suc- 
cessors and assigns of the parties. Without restating the case, it 
may be said generally that the agreements for sale show a grant in 
fee simple, but reserve the right of payment of the balance of the 
purchase money in the form of a royalty, until the same shall 
amount to $900,000. I think upon a fair construction of the évi- 
dence it must be said that the défendant is charged with notice of 
the agreements. Upon the whole case, the défendant must be held 
to hâve acquired the land cliarged v^rith notice of the burden upon 
it, and it must be bound to assume the burden with the land. Hav- 
ing taken the land with notice of the burden upon it, the défendant 
should not be relieved from such burden. 

[2] 2. Did the défendant dérive title, from the trustée in bank- 
ruptcy, of the land, without incumbrance? Or did it take only the 
title held by the bankrupt? 

It is urged by learned counsel for the défendant that under the 
bankruptcy law, and under the recording acts of Arizona, any right 
which the complainant may hâve had has been lost by reason of the 
nonrecording of the agreements. 

It is contended, too, that thèse agreements were deliberately with- 
held from. record, and that the creditors loaned money to the New 
Jersey Company upon faith of the absolute title conveyed to the 
New Jersey Company by the Blue Bell Company. 

In York Manufacturing Co. v. Cassell, 201 U. S. 344, 26 Sup. 
Ct. 481, 50 L. Ed. 782, it was held by the Suprême Court that the 
trustée in bankruptcy is vested with no better title to the property 
than the bankrupt had when the trustee's title accrued. The case 
before me is not affected by the act of June 25, 1910, which sub- 
stantially gives to gênerai creditors existing at the time of the bank- 
ruptcy, the status of lien creditors; for hère the bankruptcy occur- 
red and the agreements were recorded previous to the amendment 
of 1910. There hâve been brought to my attention the Arizona 
recording acts (Revised Statutes of Arizona 1901, par. 749), which 
provide that certain conveyances shall be void as to ail creditors and 
subséquent purchasers for valuable considération without notice, un- 
less they shall be acknowledged and filed with the Recorder, to be 
recorded as required by law. The paragraph contains this clause: 

"But the same, as between the parties and thelr helrs, and as to ail sub- 
séquent purchasers, with notice thereof, and without valuable considération, 
shall nevertheless be valld and binding." 

I hâve not been able to examine ail the décisions of the Texas 
court, and of some other state courts cited by learned counsel; but 
it is sufficient to say that, on examination of such of them as I hâve 
been able to find, and upon a review of the facts in the case at 
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bar, I am of the opinion that the défendant must be held to be 
bound by the agreements in this case. The whole case, taken to- 
gether, leads to the conclusion that, under the decree of the bank- 
ruptcy court, the trustée sold only his right, title, and interest to 
the property, and that ail parties understood that the défendant was 
taking, by a quitclaim deed, only the property which the bankrupt 
had. I think it must be held that the grantee took with such no- 
tice as to put it on inquiry, at least, as to what, if any, defect in 
the title existed. The case shows, in my opinion, that notice of the 
unrecorded agreements was brought home to the défendant prior 
to the confirmation of the sale. The answer raises the question of 
fraud on the creditors of Addicks, the principal stockholder of the 
Elue Bell Company. I do not find that this charge has been sus- 
tained by the évidence. I am of the opinion that the défendant 
took only the title held by the bankrupt; that it took such title 
with knowledge of the existing burden. 

Upon a carefui examination of the whole case, I am of the opin- 
ion that the title obtained by the défendant was acquired subject to 
the agreements of September 15, 1906, and November 15, 1906. 

Let there be a decree for the complainant for an injunction, and 
for an accounting as prayed for in the bill. The complainant may 
file a draft decree in this court on or before August 15, 1912. The 
défendant may file corrections within 10 days thereafter; the decree 
to be settled by the court September 2d next. A master will be 
appointed. The complainant recovers his costs. 
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(District Court, W. D. Washington, N. D. August 22, 1912.) 

No. 2,158. 

Courts (§ 492*) — Fedekal and State Courts — Peioeity of Jurisdiction. 

A suit in a state court by a stockholder agalnst the corporation and 
others, in which complainant alleged a conspiracy to wreck the corpora- 
tion and obtain its property, that pursuant thereto, through the fraud of 
trustées, its Income was diverted and its insolvency brought about, and 
praying for the appointnieut of a reeeiver to conserve its property until 
it could be freed from illégal daims and restored to the corporation, and 
a subséquent suit in a fédéral court by the trustées and benefleiarles 
named as défendants in the first suit to hâve the corporation adjudged 
insolvent and praying for a reeeiver to wlnd up Its afCairs, so far involve 
the sanie sub.iect-matter and property that the state court, vchieh ap- 
pointed a reeeiver, acquired exclusive jurisdiction which it was entitled 
to retain until it had flnally determined the controversy before it, and 
such iurisdiction was not lost by an appeal from the order appointing 
the reeeiver and the giving of a supersedeas bond which under the law 
of the state merely suspended the order. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1345; Dec. Dig. 
§ 492.* 

Conflict of jurisdiction of fédéral court with state courts, see note to 
Louisville Trust Co. v. City of Cincinnati, 22 C. O. A. 356.] 

•For other oases .see same topic & § ndmbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
198 F.— 58 
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In Equity. Suit by William R. Stirling, Alexander Smith, Au- 
gustus S. Peabody, James L. Houghteling, jr., and Burton Thomas, 
copartners under the firm name of Peabody, Houghteling & Co., 
against the Seattle, Renton & Southern Railway Company. On péti- 
tion t)f William R. Crawford, challenging the jurisdiction of the court 
and for the discharge of receiver. Pétition sustained. 

C. G. Little and Walter S. Fulton, for complainants. 
Kerr & McCord, for défendant. 

CUSHMAN, District Judge. This suit was brought by certain 
bondholders and creditors of the défendant, alleging the insolvency 
of the défendant and praying for the appointment of a receiver to 
take charge of ail of the defeadant's property, the ascertainment of 
claims against the estate for the sale of the property, the payment of 
the claims, and for gênerai relief. 

Upon the same day that the complaint was filed the défendant an- 
swered, admitting the allégations of the complaint, and a receiver was 
thereupon appointed. Tliereafter one William R. Crawford, a stock- 
holder of the défendant, asked leave to file a pétition and affidavit, 
purporting to show lack of jurisdiction in this court. The request 
was denied. Petitioner applied for a writ of mandate in the Court 
of Appeals of the Ninth Circuit, upon the hearing of which that court 
ordered the filing in this court of said pétition, directing that it be 
considered and determined. 

The pétition allèges want of jurisdiction in that, at the time of the 
commencement of the suit in this court, there was another action 
pending in the superior court of the state of Washington between the 
same parties, concerning the same subject-matter, and for the same 
relief. 

The plaintiffs herein answered the pétition, admitting the pendency 
of the action in the state court, but denying that it was similar to the 
suit in this, either as to parties, subject-matter, or relief sought. 

The issue thus made was tried upon affidavits and court records, 
which show that the suit pènding in the state court, which it is claim.ed 
o'usted the jurisdiction of this, is between William R. Crawford, plain- 
itiff, and the Se;attle, Renton & Southern Railway, Company, a Wasli- 
ington corporation, William R. Stirling, Augustus Peabody, Alex- 
ander Smith, James L,. Houghteling, Jr., copartners doing business 
under the style and firm name of Peabody, Houghteling & Co., Aug- 
ustus S. Peabody and First Trust & Savings Bank of Chicago, 111., 
an Illinois, corporation, trustées, and Augustus S. Peabody, trustée, de- 
fendants, thus including ail the parties to the présent suit as défend- 
ants thereiri, together with certain trustées. 

The complaint states the incurring of the debts by the railway Com- 
pany, made the basis of plaintiffs' suit herein. That the security for 
thèse obligations were held by certain trustées for the benefit of Pea- 
body, Houghteling & Cô. That the défendant Peabody, Houghteling 
& Co. wrongfully refused to purchase certain of the railway coni- 
pany's bonds covered by said security which they had therein agreed 
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to buy. That thereby the défendant railway company was forced to 
issue potes to the défendant l'eabody, Houghteling & Co., secured 
by ail the stock of its stockholders, save five shares, which were with- 
held to qualify its trustées. 

They were further compeiled to give an option on ail the stock, re- 
tire the board of trustées and put in their place agents of Peabody, 
Houghteling & Co. ; that the défendant railway company was further 
compeiled to pledge its net income to be forwarded each month to 
the Peabody, Houghteling & Co. in Chicago, the fund thereby created 
TO be used for the sole purpose of paying the interest on the bonds 
and notes owing said firm. 

That, at this time, there were pending certain suits in the state court 
for the réduction of fares on the line of the défendant railway com- 
pany, which, if successful, would render it unable to pay the interest 
on its bonds and notes. That the défendant Peabody, Houghteling & 
Co, agreed to défend thèse suits and, if necessary, bring and prose- 
cute a suit in this court to prevent this réduction. 

That, during the term of the option on the stock, the défendant 
Peabody, Houghteling & Co. demanded and took over the entire prop- 
erty of the railway company and thereafter exercised complète con- 
trol of it, claiming fuU authority to direct its affairs, without référ- 
ence to the board of trustées, taking upon themselves ail corporate 
powers. 

That, from the time said firm took control of the railway company, 
they failed and refused to set aside the net income, as agreed, for 
the payment of the interest on the bonds and notes. That ever since 
that firm has refused to proceed, as agreed, with the suits to prevent 
the réduction of its fares, and has prevented the railway company from 
so proceeding; has refused to fix a tariflf, as provided by law, that 
would pay the expenses of opération and interest on the debt. 

That in April, 1912, the said firm notified the plaintiff in that suit, 
William R. Crawford, that the railway company had no money to pay 
the semiannual interest falling due May Ist. That this was the first 
that such plaintiff knew that the net income and other money, the pro- 
ceeds of the sale of the notes remaining in the hands of said firm, had 
not been set aside for that purpose, as agreed. That, four days later, 
the annual stockholders' meeting of the railroad company, provided 
by law, was to be held. That at such meeting the président of the 
railway company, the agent of the said firm, acting at its instance and 
under its direction, adjourned the meeting until June 12th, refusing 
to disclose the condition of the company and forestalling any consid- 
ération of its affairs or ways and means to provide for the payment 
of such interest, and thereafter refused to call any stockholders' meet- 
ing for that purpose. 

That ail this was donc by the défendant firm and its agents to pro- 
cure default in the payment of the interest due May Ist, to render 
valueless the period of grâce allowed after default, under the terms 
of the agreement of the parties, and to obtain the stock of the com- 
pany and its property. 



916 198 FEDERAL BBPOETEB 

That, in violation of tlie trust deed securing the bonds, the défend- 
ant firm, in the furtherance of this conspiracy, had caused its agent, 
the président of the railway Company, to issue to them demand notes 
in large amounts. 

That a large amount of permanent improvements had been made to 
said railway company's property by said firm and unnecessary equip- 
ment bought, in order to dissipate its income and money on hand, thus 
insuring default in the payment of the interest to them, and that they 
might become the owners of the railway company's stock and its 
property. 

The plaintiff, with other reiief, prayed for an accounting between 
the défendant railway company and the défendant Peabody, Houghtel- 
ing & Co., and Peabody, trustée; that ail money expended in un- 
necessary betterments and maintenance be charged to said firm ; that 
said firm be compelled to pay the semiannual interest on the bonds 
and notes, thereby preventing a default ; that a default and f orf eiture 
on account of a failure to pay this interest be enjoined; that the 
board of trustées of the défendant railway company be adjudged the 
possession and control of its property ; that the défendant Peabody, 
Houghteling & Co., and Peabody, trustée, be decreed usurpers, having 
no right to its management, control, or property; that a receiver be 
appointed to take possession and management of the railway com- 
pany's property, its books, papers, and files, and to be vested with ail 
the authority ûsually vested in like cases, the receiver not to allow or 
permit any of the records or books of the company to be changed or 
taken from his possession, or permit said firm, or any of its agents, 
to cancel, transf er, or reissue any Stock on the books of the company, 
to préserve, during the receivership, the status quo of said property 
and eflfects, to conserve and préserve, during the receivership, the 
property and assets of the défendant railway company, and for gên- 
erai équitable relief. 

The pétition challenging the court's jurisdiction showed that, sub- 
séquent to the filing of this bill of complaint, in the state court, there 
was filed, in the same suit, a supplemèntal bill of complaint, alleging 
the failure of the défendant railway to pay a number of plaintiflf's; 
debts therein enumerated; that for a long time prior to May 1, 1912, 
that company had been in nnminent danger of insolvency; that ever 
since May 1, 1912, it had been insolvent. The supplemèntal com- 
plaint prayed for the appointment of a permanent receiver. 

The évidence shows the following proceedings in the state court, 
upon the comjilaint therein, prior to the filing of a bill of complaint in 
the suit in this court : 

An order appointing a temporary receiver, with an order directed 
to the défendant railway company to show cause why a permanent 
receiver should not be appointed, which receiver thereafter qualified 
and took possession of the défendant railway company's property. 

The appeàrarice by the railway company, asking the transfer of the 
cause tô another judge of the same court and an order granting the 
same. 
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The filing of a nuniber of affidavits on the part of the plaintiff and 
i:he défendant railway company on the question of the continuance 
ii the receivership. 

An order made, discharging the temporary receiver on May 8, 1912. 
An order denying the appointment of a permanent receiver on the 
same day and the fihng of a supplemental complaint by the plaintif?, 
alleging that the defendajit railway company was in imminent danger 
of insolvency prior to May Ist, and that it had been insolvent ever 
since that date. 

May lOth. A nunc pro tune order, as of May 8th, denying the ap- 
.pointment of a permanent receiver upon the complaint and supple- 
imental complaint. 

May 13th. An affidavit for the publication of summons, directed to 
the nonresident défendants ; that is, ail of the défendants other than 
the défendant railway company. 

On the next day, May 14th, the présent suit was begun in this court, 
which is now sought to be disrnissed, and a receiver was appointed on 
the same day, as above stated. 

Subsequently, on the 17th day of May, in said suit in the state court, 
a receiver was appointed. 

On the 20th of May, a notice of appeal to the Suprême Court of 
the state was given by the défendant railway company, and a super- 
sedeas bond was given, superseding the order appointing said receiver. 

On May 21st, an order of final discharge of the temporary receiver 
first appointed. 

On May 22d, the filing of notice of appeal by the plaintiff from 
the orders made on May 8th, refusing to appoint a receiver, and the 
filing of a bond by the plaintiff on the same day. 

The filing by the défendant firm, Peabody, Houghteling & Co., Au- 
gustus S. Peabody, First Trust & Savings Bank, trustées, and Au- 
gustus S. Peabody, trustée, of a pétition for removal to this court. 

The receivers appointed in this court still retain the control and 
management of the property of the défendant railway company, which 
property is located in King county, state of Washington, and over 
which the state court had jurisdiction. The suit in the state court is 
still pending and undetermined. 

The foregoing statement shows that the action in the state court 
was a stockholders' suit, complaining of conspiracies, frauds, wrongs, 
and breaches of trust upon the part of certain trustées and benefi- 
ciaries under the trusts, in which the corporation was being used as 
an instrument for its own destruction; alleging that the défendants 
were seeking to deprive the défendant railway company of its prop- 
erty and the stockholders of their stock, and in which it was sought 
to hâve the trustées removed, the property of the corporation taken 
from them and returned to the corporation; that défendants be re- 
quired to discharge, in certain particulars, their trust, that is spécifie 
performance; that the corporate title be quieted against certain as- 
serted claims of the défendants ; that a receiver be appointed to take 
over the property and conserve and administer it, ail under the direc- 
tion of the court pending the return of the property to the corpora- 
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tion and for the appointaient of a receiver under the state statute, on 
account of its insolvency, which statute provides: 

"A receiver may be appointed by the court In the following cases: • * * 
(5) When a corporation bas beeu dissolved or is Insolvent, or Is in imminent 
(langer of insolvency, or bas forteited its corporate rights." Section 575, 
Pieree's Code (Rem. & Bal. Code, § 741). 

An appeal may be taken to the Suprême Court of the state "from 
any order appointing or removing, or refusing to appoint or remove, 
a receiver." Section 1048, Pieree's Code (section 1716, Rem. & Bal. 
Code). 

The suit in this court is a creditor's bill, praying the appointment 
of a receiver and the winding up of the corporate aiïairs. It is con- 
tended by the plaintiff herein that the suit in the state court is neither 
similar as to parties, subject-matter, or relief sought; that "ail of the 
allégations of the complaint" (in the state court), "as well as the prayer 
for relief, indicate that the purpose was not to wind up the corpora- 
tion, but change the personnel of the board of trustées and perpetuate 
the corporation. The action in the fédéral court is to destroy the cor- 
poration. The action in the state court is to continue it in existence 
as a going concern. The two actions are wholly and entirely différent, 
separate, and distinct." 

If it be alleged in one court or suit that, for certain reasons, a cor- 
poration should be destroyed, and answer is made that, for certain 
other reasons, it should not be destroyed, and if in another court suit 
is brought and this question is turned about, it being alleged that, on 
account of the reasons last mentioned, the corporation should be pre- 
served, its destruction prevented, and it be answered thereto that, on 
account of the reasons first mentioned, it should not be preserved, but 
destroyed, it is not perceived but that the relief sought and the sub- 
ject-matter of the suits are the same, or, at least, so far involved as 
to establish the exclusive jurisdiction of the court first obtaining it. 

It is contended that the suit in the state court is not one in rem, 
but purely in personam. It may not be purely a suit in rem, but enough 
of its nature has been disclosed by the foregoing statement to show 
that, if the suit in this court should proceed to the dissolution of the 
corporation and the disposition of ail of its property, and thereafter 
the plaintiff should prevail in the suit in the state court, the action 
taken by this court would hâve deprived him of much of the relief 
therein sought. There would be no property left to turn over to the 
corporation. It would hâve no franchise to protect. Ail of the élé- 
ments of the trust would hâve been dissipated. The responsibility of 
the trustées and the beneficiaries to answer to a Personal judgment, 
alone, would remain. The défendants, being résidents of Illinois, even 
that benefit might, under certain circumstances, be lost. It is also 
apparent that, in order to effectually grant and insure to the plaintiff 
the relief sought by him, it might, in the course of proceedings, be- 
come necessary for the court to take charge of the property of the 
défendant railway company. 

Jurisdiction over property acquired by the state court on qualifica- 
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tion of the receiver is not lost by the giving of a supersedeas pending 
appeal ; but it merely suspends the order of appointment. 

"The possession of the res vests the court whlch bas flrst acquired jurisdic- 
tion with the power to hear and détermine ail controversies relatlng thereto, 
and for the time being disaWes other courts of co-ordinate jurisdictlon from 
exercising a llke power. This rule is essential to the orderly administration 
of justice, and to preveut unseemly confllcts between courts whose jurisdic- 
tlon embraces the same subjects and persons. 

"Xor Is this rule restrlcted in its application to cases where property has 
been actually selzed under judlcial process before a second suit is instituted 
In another court, but it often applies as well where suits are brought to en- 
force liens agalnst spécifie property, to marshal assets, admlnister trusts or 
liquidate Insolvent estâtes, and In suits of a siinilar nature where, in the 
progress of the litigation, the court niay be compelled to assume the posses- 
sion and control of the property to be affiected. The rule has been deelared 
to be of especial Importance in its application to fédéral and state courts. 
Peek V. Jenness. 7 How. 612 [12 L. Ed. 841] ; Freeuian v. Howe. 24 IIow. 
450 [16 L. Ed. 7491; Moran v. Kturges, 154 U. S. 256 [14 Sup. Ct. 1019, 38 
L. Ed. 981] ; Central Bank v. Stevens, 169 U. S. 432 [18 Sup. Ct. 403, 42 K 
Ed. 807] ; Harkrader v. Wadley, 172 U. S. 148 [19 Sup. Ct. 119, 43 E. Ed. 
399]." Farmers' Loan, etc., Co. v. Lake iSt. R. Co., 177 U. S. 51, 20 Sup. Ct. 
564, 44 L. Ed. 667. 

Jurisdiction over property by the state court, so as to withdravv it 
from the jurisdiction of the fédéral court in the same territory, does 
not necessarily dépend upon possession, but is acquired as soon as a 
receiver has been appointed and has qualified. Pahner v. Texas, 212 
U. S. 118, 29 Sup. Ct. 230, 53 L. Ed. 435. 

The effect of a supersedeas in the state of Washington is the same 
as in the state of Texas, the statute of which was under considération 
in Pahner v. Texas, supra. Fawcett v. Superior Court, 15 Wash. 
342, 46 Pac. 389, 55 Am. St. Rep. 894. 

It is contended that this case is controUed by the principle laid down 
in Shields v. Coleman, 157 U. S. 168, 15 Sup. Ct. 570, 39 L. Ed. 660; 
but in that case, before there was an attempt to appoint a receiver and 
take possession of the property by the second proceeding, the first 
receiver had been discharged and the property restored to the owner, 
who had given a bond for the forthcoming of the property to answer 
the judgment. Palmer v. Texas, supra. This distinction will more 
clearly appear from an examination of the case of Shields v. Coleman. 

"While the validity of the appointment made by the Circuit Court on .Tune 
6, 1892, cannot be doubted, yet, when that conrt theréafter accepted a bond 
in lieu of the property, discharged the receiver, and ordered hlm to turn 
over the property to the railroad, and sueh surî-ender was made in obédience to 
this ordér, the property then became free for the action of any other court of 
compétent jurisdîction. It will never do to hold that after a court, accepting 
security in lieu of the property, has vacated the order which it has once 
made appointing a receiver and turned the property back to the original own- 
er, the mère contlnuance of the suit opérâtes to prevent any other court from 
touching that property." Shields v. Coleman, 157 U. S. 168, 15 Sup. Ct. 570, 
39 L. Ed. 660. 

In questions of conflicting jurisdiction, to insure the orderly ad- 
ministration of justice, the substance and not the form should be kept 
in view. Under the allégations of the complaint in the state court 
and the prayer for gênerai relief, the proceedings might resuit in the 
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winding up of the insolvent corporation. The complaint therein was 
broader in some respects than the bill of complaint in this court. 
Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 h. Ed. 981 ; 
Wabash R. Co. v.'Adelbert Collège, 208 U. S. 38, 28 Sup. Ct. 182, 
52 L. Ed. 379; Louisville Trust Co. v. Knott, 130 Fed. 820, 65 C. C. 
A. 158; Mound City Co. v. Castleman et al., 187 Fed. 921, 110 C. C. 
A. 55 ; Zimmerman v. So. Relie, 80 Fed. 417 (C. C. A. Eighth Cir.) 
25 C. C. A. 518; Meritt v. American Steel Barge Co., 79 Fed. 228 
(C. C. A. Eighth Circuit) 24 C. C. A. 530; Hatch v. Bancroft Thomp- 
son Co. (C. C.) 67 Fed. 802 ; Colston v. Southern Home Bldg. & L- 
Ass'n (C. C.) 99 Fed. 305 ; Sullivan v. Algrem et al., 160 Fed. 366 
(C. C. A. Eighth Cir.) 87 C. C. A. 318 ; Interstate Ry. Co. v. Phil- 
adelphia, B. & T. St. Ry. Co. et al. (C. C.) 164 Fed. 770; Buck v. 
Colbath, 70 U. S. 334, 18 L. Ed. 260; De La Vergne Refrig. Co. 
V. Palmetto Brew. Co. (C. C.) 72 Fed. 579 ; 25 Cyc. 1454 et seq. 

The petitioner asks that the receiver herein be discharged and the 
suit stayed, pending the final détermination of the proceedings in the 
State court. Hennessy v. Tacoma Smelting & Refining Company. 129 
Fed. 40, 64 C. C. A. 54; I. & M. G. Co. v. E. S. Co., 58 Fed. 732, 
7 ce. A. 471. 

The plaintiffs may désire to pursue some other course. The re- 
ceiver may be discharged and the suit dismissed, unless the plaintifïs 
elect that it be merely stayed, as suggested by the pétition. 



CRAWFORD V. SEATTLE, R. & S. RY. CO. et al. 

(District Court, W. D. Washington, N. D. August 22, 1912.) 

Ko. 2,181. 

Removai, of Causes (§ 29*) — Divebsity oï Citizenship — Aliqnmbnt of Par- 
ties. 

In a stockholder's suit In a state court against the corporation and 
others, where the allégations of tlie bill show that the corporation is fuUy 
under the control of its codefendants, It is properly aligned with them 
for the purposes of tho removai statute, and, where it is a citizen of the 
same state as complainant, the suit is not removable. 

[Ed. Note. — For other cases, see Removai of Causes, Cent. Dig. |§ 69, 
72, 74; Dec. Dig. § 29.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. DuUagham, 27 O. O. A. 298.] 

In Equity. Suit by William B. Crawford against the Seattle, Ren- 
ton & Southern Railway Company, William R. Stirling, Augustus 
Peabody, Alexander Smith, and James- L. Houghteling, Jr., copartners 
undér the firm name of Peabody, Houghteling & Ce, Augustus S. 
Peabody and the First Trust & Savings Bank of Chicago, trustées, and 
Augustus S. Peabody, trustée. On motion to remand to state court. 
Motion granted. 

•For other cases see same topic & § numbek lu Dec. & Am, Digs. 1907 to date, & RepT Indexes 
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Morris B. Sachs, for plaintif! 

Waiter S. Fulton, for défendants Peabody, Houghteling & Co., and 
others. 

CUSHMAN, District Judge. This action was originally brought 
in the superior court of King county in this district. The plaintiflf is 
a citizen and résident of the state of Washington. The défendant 
Seattle, Renton & Southern Railway Company is a corporation or- 
ganized and existing under the laws of the state of Washington and 
is a citizen of that state for jurisdictional pm-poses. The remaining 
défendants are citizens and résidents of the state of IlHnois. 

Within the time and in the mode prescribed by law, the nonresident 
défendants petitioned for removal from the state court to the District 
Court of the United States in the proper district, on the ground that 
there is a controversy between the plaintiff and the petitioning défend- 
ants which is wholly between citizens of diiïerent states and which 
can be fully determined as between them. The plaintiff inoved to 
remand the cause to the state court on the ground that the controversy 
was not separable. 

In analyzing the complaint on that motion, the court said: 

"The complaint sets forth numerous contraets and transactions between 
tlie railway company and the petitioning défendants, numerous transactions 
between the plaintiff individually and the petitioning défendants, a conspir- 
acy on the part of the petitioning défendants to acquire title to the property 
of the railway company and the corporate stock owned by the plaintiff indi- 
vidually, and prays judgment against the petitioning défendants for relief 
in behalf of the railway company, and for relief in his own behalf as an in- 
dividual. In other words, the complaint sets forth a cause of action in favor 
of the railway company and against the petitioning défendants, and a cause 
of action in favor of the plaintiff and against the petitioning défendants. 
In the former the plaintiff has no interest, except as a stocltholder, and the 
relief granted, if any, will Inure wholly to the benefit of the railway com- 
pany. In the latter the relief granted will inure wholly to the beneflt of the 
plaintiff; the railway company having no interest directly or indireetly 
therein." 

The court found the two causes of action entirely separable and 
distinct and denied the motion to remand. Thereafter the plaintiff 
was allowed to amend his bill of complaint, striking from it any al- 
légations of damage to himself and ail prayer for relief purely Per- 
sonal to him. 

The motion to remand has been renewed and is now before the 
court, the mover claiming that the effect of the former décision, being 
that there was a separable controversy, the controversy held triable 
in this court now being eliminated, but for which it would hâve been 
subject to remand, it now is so subject. 

The petitioner for remand opposes, contending that the défendant 
railway should be aligned with the plaintiff, instead of with the de- 
fendants, thus making the controversy one between citizens of Wash- 
ington and citizens of Illinois and triable in this court. They con- 
tend that this phase of the case was not before the court on the prior 
hearing and rely upon paragraph 20 of the complaint to show that 
the plaintiff and défendant railway should be aligned upon the same 
side of the controversy. 
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In paragraph 20 it is alleged : 

"AU the capital stock 6f said défendant rallway company was represented 
at sald stockholders' meeting either in person or by proxy, and tiie following 
named persous were duly elected trustées of tlie said défendant railway Com- 
pany for the ensulng year or untll their successors had been elected and 
quallfled, to wlt, W. R. Crawford, M. B. Sachs, F. J. Friend, D. W. Brown 
and D. D. Egan. Further at such meeting It was voted by ail of sald stock- 
holders of sald défendant railway company to authorize and direct the said 
board of trustées of said company to take ail actions necessary, in their 
opinion, to protect the interest of the stockholders and the said défendant 
railway company; that thereafter ou the said day and at the same place 
W. K. Crawford, F. J. Friend and M. B. Sachs, havlng duly quallfled as trus- 
tées of the said défendant railway company, held a meeting for the purpose 
of organizing the said board of trustées at which meeting the following 
named persons were duly elected to the oiBces following their respective 
(names, to wlt: W. E. Crawford, président and gênerai manager; F. J. 
Friend, secretary and treasurer ; M. B. Sachs, vice président. At such meet- 
ing this plaintiff as the duly elected président of said défendant rallway 
company, was instructed to proceed in whatever manner necessary to obtaiii 
possession by the legally constituted board of trustées of the said board of 
trustées of the said défendant railway company of ail of its properties, 
books, papers, moneys and assets and to protect the interest of sald défend- 
ant railway company and its stockholders and to take over as gênerai man- 
ager of said défendant railway company the active opération of said défend- 
ant railway company's properties." 

Upon a motion to remand, ail allégations of the complaint being 
taken as true, it is not to be presumed but what the court considered 
the différent paragraphs upon the former hearing. The briefs on file 
show that, upon that hearing the petitioners argued at length against 
the remand upon the ground : 

"That the Seattle, Renton & Southern Railway Company's interests are not 
adverse to that of the plaintifC, but are Identical with his as fuUy appears 
upon the allégations of the complaint." 

It would therefore appear that this question was decided against 
the petitioner on the firsl hearing, else the controversy would not hâve 
been held separable. It is not necessary, however, to put the ruling 
upon the ground that it has become the law of the case. 

The allégations of patragraph 20, concerning the action taken by 
plaintifï and his associâtes in seeking to regain control of the corpora- 
tion, do not stand alone. It is set up throughout the complaint that 
the officers de facto of the railway company, those in control of the 
corporate business, ils books, and affairs, are agents of the défendant 
Peabody, Houghteling &' Co., selected by the latter company as offi- 
cers of the former, doing its bidding in ail things ; that the latter com- 
pany and the défendant Peabody, trustée, are in absolute control, not 
only of the property and assets of the défendant railway compatiy, 
but also the corporate affairs and officers. 

The complaint allèges a conspiracy on the part of the défendants to 
bring about a default in the payment of the interest due from the 
railway company to the other défendants, thereby maturing such an 
amount of its debts due them as to enable them to deprive the rail- 
way company of its property. 

The allégations of the complaint, detailing this conspiracy, the 
breaches of trust, and oppression practiced by the défendants, in order 
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to deprive the railway company of its property, to accomplish which 
the officers and resources of that company are being used by the de- 
fendants, the allégations that the stockholders, by their pledging of 
ail their stock and the surrendering of ail the affairs, property, nioney, 
and income in the railway company to the control of the défendants, 
the latter's misuse of the power thus gained, if true, show the stock- 
holders to be so enmeshed as to be helpless to aid the corporation 
within itself, notwithstanding the allégations of paragraph 20, and 
bring the case within the reasoning of the rule that, where the cor- 
poration is under control antagonistic to the stockholder, suing in a 
stockholder's suit for the ultimate benefit and interest of the corpora- 
tion, yet it vvill be aligned with the défendants. Doctor v. Harring- 
ton, 196 U. S. 579, 25 Sup. Ct. 355, 49 L. Ed. 606; Venner v. G. N. 
R. Co., 209 U. S. 24, 28 Sup. Ct. 328, 52 L. Ed. 666; Delaware, etc., 
Co. V. A. & S. R. Co., 213 U. S. 435, 29 Sup. Ct. 540, 53 L. Ed. 862; 
Hawes v. Oakland, 104 U. S. 450. 26 L. Ed. 827; Dodge v. Wool- 
sey, 18 How. 331, 15 L. Ed. 401 ; Helm v. Zarecor, 222 U. S. 32, 32 
Sup. Ct. 10, 56 L. Ed. 77. 

The allégations are sufficient to show the cause of plaintiff's failure 
to secure the desired action by the corporate officers and thus bring 
it within equlty rule 94. Though that rule was adopted after the dé- 
cision in Hawes v. Oakland, supra, the rulings of the Suprême Court 
mentioned above show this case to be within the reason and spirit of 
the exception to the rule. 

The record from the state court, brought up upon removal, shows, 
in the proceedings therein, that the railway company was opposing 
the plaintiflf and assisting the other défendants both in thèse matters 
strictly in that court and in securing the removal of the controversy 
and the subject-matter thereof to this court. This sufficiently shows 
that the parties are properly aligned in the complaint. Venner v. G. 
N. R. Co., supra ; Helm v. Zarecor, supra. 

The motion to remand is granted. 



UNITED STATES for Use of PORT BLAKELT MILU CO. et al. v. MASSA- 

CHUSETTS BOKDING & INS. CO. (JOHN DOUGLAS CO, 

et al., Interveners). 

(District Court, W. D. Wasliington, N. D. August 8, 1012., 

No. 1,049. 

1. United States (§ 67*) — Public Conxkacts — Action on Bond — Condi- 
tions PRECEDENT. 

It is not a condition précèdent to a rlght to sue on a fédéral contrac- 
tor's bond, as authorized by Act Cong. Aug. Vi, 1891. c. 280, 28 Stat. 278 
(U. S. Comp. St. 1901, p. 2523), as ameuded by Act Feb. 24, 1905, c. 778, 
33 Stat. 811 (U. S. Comp. St. Supp. 1011, p. 1071), that claimant shall 
hâve flled affidavits wlth the quartermaster'g department, and obtained 
a certified copy of the bond wlth leave to sue. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dlg. § 67.*] 

•For other cases eee same topic & § mumbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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2. United States (§ 67*) — Public Impbovement Contract — Bond — ^Fixtuees. 

Where, in a suit on a fédéral contractor's bond by materialmen, it ap- 
peared that ail the materials furnislied and for which suit was brought 
liad gone into the permanent structure erected under the contract in 
question, and were expressly required for the performance thereof, de- 
fendant was liable on the bond witliout référence to whether the ma- 
terials constituted fixtures. 

[Ed. Note. — For other cases, see United States, Cent. DIg. § 50; Dec. 
Dig. § 67.*] 

3. PLEADING (§ 15*) — FEDERAL OONTBACTOR'S BOND ACTION CoMPLAINT. 

An intervener's complaint in an action on a fédéral contractor's bond, 
after stating that the materials sued for were furnished the contractor 
and entered into the buildings which were the subject of the contract, 
that they had not been paid for, that payment was only secured by the 
contractor's bond referred to in the complaint, and closlng with a state- 
nient that intervener referred to ail of the allégations in the original 
complaint in so far as they were not inconsistent with the foregoing 
allégations and claim of intervener and niade sueh allégations part of 
the complaint in inten'ention, was not demurrable by reason of incorijo- 
rating such other allégations by référence, instead of by spécifie allé- 
gation. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 37; Dec. Dig. 
§ 15.*] 

4. Payment (§ 30*)— Application of Ckedits. 

Where an application of crédits had been once so made as to reduce 
claims for materials furnished by an intervening creditor to a fédéral 
contractor to a particular amount, there could be no authority to make 
any other application. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. §§ 104^114; Dec. 
Dig. § 39.*] 

At Law. Action by the United States, for the use of Port Blakely 
Mill Company, a corporation, and for the use of certain others, 
against the Massachusetts Bonding & Insurance Company, the 
John Douglas Company, the Brunswick-Balke-Collander Company, 
and the Rogers & Kohler Company, interveners. Judgment ordered 
for certain of the use plaintiffs and interveners. 

This Is a suit brought to recover from the défendant upon a bond for 
.$53,674, given by it to secure the performance of a contract entered into by 
E. J. Itounds and M. J. Hursen, copartners, with the United States for the 
érection of certain buildings at Ft. Wnrd, in this district. The contract pro- 
vided that thèse partners should "furnish ail materials and labor and shall 
construct said buildings." The bond entered into by the défendant provided 
that, unless the copartuership should fully perform its contract and "prompt- 
ly make full payment ro ail persous supplying the labor or materials in the 
prosecution of the work provided for in said contract," it should be effective. 
After the bringing of this suit, the interveners above named came into the 
suit, claiming to hâve furnished the partnership materials in the construc- 
tion. Issue was joined by the défendant upon the complaint and complaints 
in intervention. ïhe cause was referred for the taking of testimony, 
which has been returned, arguments heard, briefs filed, and the cause sub- 
niitted to the court for décision, upon stipulation, without a jury. The 
défendant admits the contract and the giving of the bond, but puts in issue 
the allégations that materials were furnished for which payment has not 
been made. 

Défendant has settled with the Port Blakely Mill Company, R. T. Davis 
iov Tacoma Mill Wood Supply Company), Travers & Stewart, and the Philip 
Carey Company, plaintiffs, leaving for décision the cases made by F. T. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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Crowe & Co., Galbraith, Bacon & Co., of tlie original plaintiffs, and tlie above- 
named interveners. 

Tlie contra et was compieted and settlement made wlth the government .Tuly 
80. 1910. This suit is brouglit tinder Act Aug. 1P>. 1894. c. 280, 6 1\h1. Ht. 
Ann. 125, 28 Stat. 278 (U. S. Conip. St. 1901, p. 2523), as ameuded by Act 
Feb. 24, 1905, c. 778, 10 Fed. St. Ann. 343, 33 Stat. 811 (U. S. Coiup. St. 
Supp. 1911, p. 1071). 

Hastings & Stedman, for plaintiffs. 
Peters & Powell, for défendant. 

Richard Saxe Jones, for interveners John Douglas Co. and Bruns- 
wick-Balke-Collander Co. 

Mile A. Root, for interveners Rogers & Kohler Co. 

CUSHMAN, District Judge (after stating the facts- as above). 
Upon the argument and briefs, the défendant seeks to avoid liability 
upon several grounds, among others, because no affidavits were 
filed by claimants with the quarterniaster's department, as reqiiired 
by the statu'te. This objection goes to ail the claims. The statute 
provided : 

"(Contractors for Public Buildings or Worlv to Give Bond to Pay for Labor 
ftnd Material — Suit on Bond.) That the act entitled 'An act for the pro- 
tection of persons furnishing materlals and labor for the construction of 
public worlis,' approved August thirteenth, eighteen huudred and niuety-four, 
Is hereby aniended so as to read as follows; 

"That hereafter any perpon or persons entering into a formai coutract 
witli the United States for the construction of any publie building, or 
the prosecution and eompletion of any public work, or for repairs upon 
any public building or public work, shall be required. before comnieneing 
such work, to exécute the usual pénal bond, with good and sufficient sure- 
ties. with the additional obligation that such contraetor or contractors 
shall proniptly malie payments to ail persons supplying hira or them with 
labor or materials in the prosecution of the work provided for in such 
contract ; and any person, company or corporation who bas furnished labor 
or materials used in the construction or repair of any publie liuilding or 
publie work, and paynient for which has not been niade, shall bave the 
right to Intervene and be made a party to any action instituted by the 
United States on the bond of the contracter, and to hâve their rights and 
claims adjudieated in such action and judgment rendered thereon, subject, 
however, to the priority of the claim and judgraent of the United States. 
If the full amount of the liability of the surety on said bond is insufficient 
to pay the full amount of said claims and demaiids, then after payiug the 
full amount due the United States, the renminder shall be distributed pro 
rata among said interveners. If no suit siiould be brought by the United 
States within six months from the eompletion and final settlement of said 
contract, tlien the person or persons supplying the contracter with labor and 
materials shall, upon application therefor, and furnishing affldavit to the 
department under the direction of wbich said work has been prosecnted that 
labor or materials for the prosecxitlon of such work has been supplied by hini 
or them, and payaient for which has not been made, be furnished with a 
certified copy of said conti'iact and bond, upon which he or they shall hâve a 
right of action, and sliall be, and are hereby authorized to briiig suit in tlie 
uanie of the United States in the Circuit Court of the United States in the 
district in which said contract was to be perfornied and executed, irrespective 
of the amount in controversy in such suit, and not elsewhere, for bis or their 
use and beneflt against said contraetor and his surettes, and to prosecute the 
same to final judgment and exécution: Provided, t)iat where suit is instituted 
by any such creditors on the bond of the contracter it shall not be corn- 
menced until after the complète performance of said contract and final set- 
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tleiiient thereof, and shall be commenced within one year after the perform- 
ance and final settlement of said contract, and not later: And provlded fur- 
ther that where suit is so instituted by a creditor or by creditors, ouly 
one action sliall be brouglit, and any creditor may file his claim in such action 
and be made party thereto within one year from the completion of the 
work-unaer said contract, and not later. If the recovery on the bond should 
be Inadéquate to pay the amounts found due to ail of said creditors, judg- 
ment shall be given to each creditor pro rata of the amount of the recovery. 
The surety on said bond may pay into court, for distribution among said 
clalmants* and creditors, the fuU amount of the suretles' liability, to wit, 
the penalty named in the bond, less any amount whlch said surety may hâve 
had to pay to the United States by reason of the exécution of said bond, 
and upon so doing the surety wlU be relieved from further liability: Pro- 
vided further, that in ail suits instituted under the provisions of this act 
such Personal notice of the pendency of such suits, informing them. of their 
right to intervene, as the court may order, shall be given to ail known cred- 
itors, and in addition thereto notice of publication in some newspaper of 
gênerai circulation, published in the state or town where the contract Is being 
performed, for at least three successive weeks, the last publication to be at 
least three months before the tlhie Hnilted therefor." 

It is further objected that the complaint of the intervener John 
Douglas & Co. does not allège any application made to the quarter- 
master's department, or the obtaining of any certified copy of the 
bond, or leave to sue. It is objected that the certified copies offered 
upon the trial date were dated six or eight months after the com- 
mencement of the trial. 

[1] There is no reason advanced why thèse steps are conditions 
précèdent to the right to sue, and, so long as the statute can be 
construed otherwise, it will be so held. "Another défense, set up 
in the same manner as the first, is that the United States should 
hâve been made a party, and, in connection with this, a further one 
that the suit cannot be maintained unless the plaintifï has applied, 
as provided in the statute, for a copy of the bond, and furnished an 
affidavit that labor or materials hâve been supplied by him for the 
prosecution of the work. The latter is the more substantial, as, of 
course, the suit was begun in the name of the United States to the 
real plaintifï's use. But the objection is not serions in either form. 
No suit had been brought by the United States for more than six 
months from the completion of the work, affidavits were made and 
copies filed by interveners, and in the circumstances the omission 
was only a formai defect. The language of the statute that after 
giving the affidavit the party should be furnished with a certified copy 
of the contract and bond, 'upon which he or they shall hâve a right 
of action,' etc., may be read as meaning 'upon which bond' as easily 
as 'upon doing which,' and hardly can be construed as raaking a 
condition précèdent." Title Guaranty & Trust Co. v. Crâne Co., 
219 U. S. 24, 31 Sup. Ct. 140, 55 L. Ed. 72. The court finds that the 
plumbing materials furnished by this intervener were supplied the 
contractor; that, although the subcontractor, Mullin & Co., was 
to do the plumbing work, the contractor was primarily liable to the 
intervener for the materials furnished. This is explained by the 
witness Mullin. He says his posing as a subcontractor was to save 
the union liien, whom they wanted to do the work, breaking the 
letter of one of their rules, prohibiting them working for a geu- 
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eral contractor. Therefore the contention of the défendant that 
this claim was a subterfuge to enable the contractors themselves to 
recover on the bond is contrary to the évidence. 

[2] The court linds substantially ail the materials furnished to 
hâve gone into the permanent structure. It is further considered, 
under the terms of the contract and bond— ail of thèse materials 
being expressly required for the performance of the contract — that 
the défendant is liable, without regard to whether they are fixtures. 
See, also, Title Guaranty & Trust Co. v. Crâne Co., 219 U. S. 24, 
31 Sup. Ct. 140, 55 L. Ed. 72, wherein it was held that a steamer 
being constructed under contract for the United States is a public 
work within the meaning of the act. 

[3] The terms of both agreements are sufficient to fix the de- 
fendant's liability as a common-law obligation. The question having 
been submitted to the court without any objection to its jurisdiction, 
and rising out of the statutory bond in controversy in the suit upon 
which there was complète jurisdiction, the claim of this intervener 
will be allowed at $637.79, with interest at the légal rate from 
June 30, 1910. What has been said above disposes of the objec- 
tions made to the claim of the Brunswick-Balke-Collander Com- 
pany_, and that claim is allowed at $789.50, with interest as above. 

[4^ The only objection to the claim of the Rogers-Kohler Com- 
pany not concluded by the foregoing ruling is that the complaint 
is demurrable in not stating facts sufficient to constitute a cause 
of action ; the grounds urged being that this intervener's complaint, 
after stating that materials were furnished the contractor, which 
entered into the buildings, the subject of the Ft. Ward contract, 
that they were not paid for, and payment was only secured by the 
bond given by the défendant, referred to the plaintiff's complaint, 
and closed with : 

"That this intervener refers to ail the allégations In the original com- 
plaint hereln, in se far as they are not inconsistent with tlie foregoing al- 
légations and the claim of this intervener, and malles said allégations part 
of this complaint." 

Tlie défendant might hâve been entitled to a bill of particulars 
as to the paragraphs or allégations referred to. The court does 
not find any allégations of the complaint inconsistent with the 
allégations of the complaint in intervention ; nor is any reason per- 
ceived why référence may not be made to the original complaint 
and its allégations adopted as in preceding counts in the same plead- 
ing. This intervener's claim is allowed at $656.30, and interest as 
above. 

The claim of the plaintiff F. T. Crowe & Co. is contested upon 
the further ground that payments made upon gênerai account were 
applied, after the controversy arose, so as to reduce other unse- 
cured claims of Crowe & Co. against Rounds & Co., and corre- 
spondingly increase its claim against the défendant. The plaintiff 
Crowe & Co. contends that, in the absence of any plea of payment, 
this défense should not be considered. Under the issues as framed, 
there is no merit in this latter contention. The évidence shows that 
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the plajntiff was not surprised as this part of the controversy liad 
been made the subject of a meeting of the parties interested long 
before the trial. 

W'hile the défendant is not able to show the misapplication of 
any spécifie crédit, yet, in view of the fact that this plaintiff's claim 
was originally madé for $1,829.91, and subsequently reduced, on 
account of a mistakè, to $1,653.15, and further on account of the 
vagueness in the testimony of the witness Claussen, claimant's au- 
ditor, coupled with the failure to give any satisfactory explanation 
of a statement produced by plaintifif of a balance on account due 
May 31, 1910, on account of the Ft. Ward contract of $1,293.88, 
and takîng into considération that no materials were purchased 
from claimant after the above date, the court finds that this plain- 
tifif has no prépondérance of évidence showing it entitled to any 
greater àmount than that stated, $1,293.88. 

[5] The court concluded that this statement shows an application 
of crédits up to that date, reducing the claim to this amount, which 
is allowed, with interest as above. The application of crédits once 
having been made to reduce the claim to this amount, there would 
be no authority to make any other application of the crédits. 

The foregoing rulings control in the matter of the claim of the 
plaintifï Galbraith, Bacon & Co., which is allowed at $3,603.05, with 
interest as above. The amounts allowed will be further reduced 
by such dividends as hâve been realized from the bankruptcy of 
Rounds & Co. If there is any dispute concerning thèse crédits, the 
parties will be further heard. 

T^indings may be prepared in accordance with the foregoing. 



ALDEE V. EDENBORN. 
(District Court, E. D. New York. September 2, 1912.)' 

1. JXJDGMENT (§ 201*) ReFEBEE'S RePORT. 

Where an action at law is sui)mltted to a référée under a stipulation 
conseiiting to a détermination of tlie issues by tlie référée, e judgment 
niay be entered on ttie referee's report by the clerli, or an application 
mny be made to the court and opportunity glven for hearlng of any 
motions which the court may entertain. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 365, 366; 
Dec. Dig. § 201.*] 

2. CoTJBTs (§§ 339, 356*)— En'tbt of Judgment — Fedekai, Coubts. 

Where an action at law in a fédéral court is referred, the state prae- 
tice may be followed in conducting the référence if so stipulated, but 
the entry of judgment and the hearing on appeal or writ of error wUl 
be controlled by the fédéral statutes and practice in fédéral courts. 

rEd. Note.— For other cases, see Courts, Cent. Dig. §§ 914, 937; Dec. 
Dig. §§ 339, 356.*] 

3. Coubts (§ 406*) — Référence. 

A référence to hear and détermine on consent Is no more than an 
arbitration or submission by agreement of a statement of facts as found 
by the référée on which the circuit court is asked to enter judgment, so 

•For other cases see same topic & i mumbi:b in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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that, In tbe event of such référence, the referee's flndlngs as to the facts 
are conclusive on appeal on review of the referee's détermination. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 1108; Dec. Dlg. 
§ 406.*] 

4. Courts (§ 356*) — Motion for New Trial. 

Where an action at law In a fédéral court Is referred to a référée to hear 
and détermine under a stipulation of tbe parties, no application for a 
new trial need be made to the référée or to the court, uniess the référée 
bas made some décision whleb the defeated party thlnks may be changed 
if brougbt to the referee's attention; the referee's findlngs and décision 
being revlewable to the saine extent whether such motion is made or not. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 937 ; Dec. Dig. 
§ 356.*] 

6. JuDGMENT (§ 201*) — Extension — Entry of Judoment. 

The authority of a fédéral court to extend its terms In order to pro- 
tect the rights of lltlgants and Its authority over its clerk and judg- 
ments is suff.cient to cover the flctual entry thereof, even though tbe 
court exercises no discrétion beyond ordering the judgment to be for- 
mally entered by the clerk in tbe way declded by the référée. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ .365, 366; 
Dec. Dlg. § 201.*] 

8. Courts (§ 356*) — Stenoobapheb's Minutes— Kefeeence — Filing — Judg- 
ment ROLL. 

Where an action bas been heard and determlned by a référée and 
judgraent entered, tbe defeated party is entitled to hâve the stenogra- 
pber's minutes of the référence flled so as to be avallable for any proper 
purpose; the fées for the taking of the testimony haviug been pald, but 
a iiiotion to bave the stenographer's minutes made a part of the judg- 
ment roll would be denled uniess the fées were advanced tberefor. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 937; Dec. Dlg. 
§ 356.*] 

7. Judgment (i S59*) — Vacation — Entry. 

Where plalntlff had actual notice and was présent at the entry of 
judgment by the clerk on a referee's report, plalntiff was not entitled to 
hâve the judgment opened on the ground that be did not bave proper 
notice of the application. 

[Ed. Note.— -For other cases, see Judgment, Cent. Dlg. | 697 ; Dec. Dig. 
§ 359.*] 

8. REFERENCE (§ 107*) JUDGMENT ON RBrEREE'S REPOET — MoTION POB NEW 

Trial — Review. 

Where Judgment bas been entered on a referee's report, a motion for 
a new trial made to tbe référée is unavallable, and tbe déniai thereof 
Is not revlewable; bis conclusion on bis view of the facts being revlew- 
able in itself. 

[Ed. Noté. — For other cases, see Référence, Cent. Dig. §§ 207-210 ; Dec 
Dig. § 107.*] 

9. Courts (§§ 353, 356*)— Review. 

A judgment having been entered on a referee's report, no motion for 
a new trial could be granted by the court whlch bas nothing to do witb 
conclusions of tbe référée, except to see that a proper judgment is en- 
tered on bis flndings, nor would the déniai of such a motion for a new 
trlîil be subject to review. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 933, 937; Dec. 
Dig. §§ 353, 356.*] 

10. REFERENCE (§ 103*) — Referbe's Findings — Review. 

Wbere an action at law was sent to a référée for hearing and deter-. 
mination, pursuant to a stipulation, if tbe court should not accept the 

•For other cases see same topio & § numbeb m Dec. & Am. Diga. 1907 to date, & Rep'r loâexei 
198 F.— 59 
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reïeree's flndlngs and conclusions, It would then order a triai unless s 
new stipulation was flled. 

[Ed. Note.— For other cases, see Référence, Cent Dlg. H 188-203 ; Dec. 
Dlg. i 103.*] 

11. Refebenck (S 107*)— FiNDiNGs — Motion fob New Tbial — Case and Ex- 
ceptions. 

Wbere a case Is trled before a référée, a motion for a new trial on 
a case and exceptions as indicated In the rule of 1877 need not be made 
to the référée, and was not wlthln the jurlsdiction of the court unless 
by consent, slnce no sueh appeal is provlded for by law. 

[Ed. Note.— For other cases, see Référence, Cent. Dlg. |S 207-210; Dec. 
Dlg. § 107.*] 

12. Refbbence (I 107*)— FiNDiNGS — Bill and Exceptions. 

Where a case has been heard and determined by a référée, a hearing 
presented on Mil and exceptions provided by Rev. St. § 700 (U. S. Comp. 
St. 1901, p. 570), in cases trled by a jury or by the court without a jury, 
is unavallable. 

[Ed. Note.— For other cases, see Référence, Cent Dlg. |§ 207-210; Dec. 
Dig. § 107.*] 

13. OouKTs (§ 356*) — JUDGMENT ON Refekeb's Findings — Revikw. 

Where an action at law Is submitted to a référée for hearing and 
détermination, and judgment is entered on the referée's flndlngs, the de- 
feated party eau securfe a review by writ of error only on the facts as 
found by the référée and as applied In the Judgment on conclusions of 
law by the référée adopted by the court. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. S 037; Dec. Dlg. 
I 356.*] 

At Law. Action by Thomas P. Aider against William Edenbom. 
On motion to set aside a judgment entered on a referée's report. 
Denied. 

Strong, Smith & Strong, of New York City, for plaintiff. 
Martin W. Littleton, of New York City, for défendant. 

CHATFIELD, District judge. This is an action at law, in which 
this court, in 163 Fed. 655, held that the original complaint outlined 
a cause of action in equity, while purporting to be a case at law and 
praying for damages at law. Demurrer was therefore sustained. 
An amended complaint, setting up a cause of action at law (based 
upon a rescission by the plaintifï of the contract named), was sub- 
sequently held sufficient. 

[1] The issue thus framed was sent to a référée by stipulation 
in writing, signed by both parties and filed. This stipulation named 
the référée and consented to a détermination by him of the issues. 
Upon his report, a judgment might hâve been entered directly by 
the clerk, with the implied order of the court (Hecker v. Fowler, 2 
Wall. 123, 17 L. Ed. 759), or appHcation might hâve been made to 
the court and opportunity given for the hearing of any motions 
which the court might entertain. 

[21 It is évident from the décision in Roberts v. Benjamin, 124 
U. S. 64, 8 Sup. Ct. 393, 31 L. Ed. 334, and Fourth National Bank 
of Chicago v. Neyhardt, 13 Blatchf. 393, Fed. Cas. No. 4,991, that, 
although the state practice in conducting the référence may be fol- 

•For other caeea see same topic & i numehh la Dec. & Am. Dlgs. 1907 to dat», & Rep'r Indexe» 
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lowed if stipulation be made, nevertheless the ruies as to the entry 
of judgment and of hearing upon appeal or by writ of error will 
still be controlled by the United States Statutes and the practice 
of the United States courts. 

[3] A référence to hear and détermine upon consent is no more 
than an arbitration or submission by agreement of a statement of 
facts as found by the référée, upon which the Circuit Court is asked 
to enter judgment. If the trial had been before a jury or upon writ- 
ten stipulation by the court without a jurv, then, under section 649 
and section 700 (U. S. Comp. St. 1901, pp. 525, 570), the court's 
ruling on évidence and the sufficiency of its findings to support 
the judgment are reviewable upon writ of error. But if the parties 
consent to a détermination of the facts in a difïerent manner, and 
judgment is entered upon a détermination of law based upon the 
admitted facts, then a review of the décision can raise only its cor- 
rectness in law, and will not question the rulings on évidence nor the 
findings of fact. 

In the présent case the référée has reported certain findings of 
fact and conclusions of law. He has refused to find a fraudulent 
intent to commit larceny on the part of the défendant, but has found 
that he did certain things with knowledge such that his acts were 
in fraud of the plaintifï's rights. He has intimated in his opinion 
that some of the statements of this court, in determining the orig- 
inal demurrer, might be understood in a sensé contradictory to the 
order entered after détermination of that demurrer, and, perhaps, 
contradictory to the referee's own ideas as to what is the law in 
such cases, or to his understanding of the décision in Heckscher 
V. Edenborn, 203 N. Y. 210, 96 N. E. 441. This court does not 
know wherein this confusion has arisen, for the findings of the réf- 
érée and the décision seem to be in entire accord with the court's 
idea of the case from the outset. If the court did not express it- 
self clearly, and the parties do not agrée as to its meaning, it seems 
to be because the défendant does not wish to admit that such a 
cause of action can exist, and because the plaintiff has continuously 
insisted that his original pleading stated the intended cause of ac- 
tion, even though he finally amended it so as to obey the court's di- 
rection. 

[4] No application was made to the référée, after his findings 
of fact were signed, for a new trial. Such application was entirely 
unnecessary unless the référée had made some décision which the 
défendant thought would be changed if brought to his attention, for 
his décision and findings would be reviewable to the same extent, 
whether or not such a motion had been made. Nor was any motion 
made to the court for a new trial. This occurred either through in- 
advertence, or upon the theory that such a motion was unnecessary. 
The clerk of the court, after waiting the ten days provided for by 
the order of référence, and by a rule adopted in the différent dis- 
tricts of this circuit in 1877, proceeded to enter judgment, in the 
présence of the attorneys for both parties, and upon the theory 
that the clerk had the right to enter such judgment without direc- 
tion by the court. The Circuit Court and its rules specifically went 
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out of existence upon the Ist day of January, 1912. The rules of 
the former Circuit Court are followed, in a gênerai way, in cases 
which would previously hâve been conducted in the Circuit Court, 
but the particular rule in question was previously called to the 
court's attention in this présent case, and the court understood that 
the clerk was to enter no judgment in the case except by express 
direction. 

[5] The authority of the court to extend its terms and the neces- 
sity to keep the term of court open to take security upon the allow- 
ance of writs of error and to protect the rights of the htigants in- 
dicate that the court's control over its clerk, and over its judgments, 
is sufficient to cover the actual entry thereof, even though the court 
exercises no discrétion beyond ordering the judgment to be formally 
entered by the clerk in the way decided by the référée. Kilduiï v. 
John A. Roebling's Sons Co. (C. C.) 150 Fed. 240. 

[6] The défendant wishes to appeal, and has made a motion to 
compel the plaintiiï's attorney to file the stenographer's minutes of 
the référence, and to hâve them made a part of the judgment roll 
as well. It appears that thèse minutes are in the possession of the 
référée, and the motion should be granted to the extent of provid- 
ing that the référée shall report them to this court for filing; the 
bill for taking them having been paid. But the motion to make 
them a part of the judgment roll should be denied, unless the de- 
fendant wishes to advance the fées therefor. The minutes should 
be available for any proper purpose, but need not, in this case, be 
made a part of the judgment roll itself, any more than they would 
hâve been in the case of a verdict by a jury. 

[7] The plaintifif has also made a motion to reopen the judgment 
upon the ground that he did not hâve proper notice of the application 
to the clerk to enter the same, and proper notice of the filing of the 
referee's report. It appears that he had actual notice and was présent 
at the entry of judgment, and this motion, therefore, cannot be granted 
upon that ground. But inasmuch as misunderstanding has existed, 
and inasmuch as the défendant has, through inadvertence of the at- 
torney's clerk in charge of the case, failed to apply for any relief 
whatever prior to the entry of judgment, it seems to the court to be 
fair to set aside the judgment, and to consider any motion which he 
may make. 

[8] No motion for a n«w trial before the référée can now avail, 
and his déniai of the motion for such new trial would not be re- 
viewable. His conclusion, upon his view of the facts, is revievvable 
in itself, and can be tested upon the record as it exists. United States 
V. Ramsey (C. C.) 158 Ked. 488. 

[9] No motion for a new trial can be granted by the court as no 
trial has been had, and as the court has nothing to do with the con- 
clusions of the référée, except to see that a proper judgment is en- 
tered upon his findings. Roberts v. Benjamin, supra; Andes v. 
Slauson, 130 U. S. 435, 9 Sup. Ct. 573, 32 L. Ed. 989. Nor would 
a déniai of motion for new trial be reviewable. Gizzi v. Pittsburg 
& !.. E. R. Co., 158 Fed. 410, 85 C. C. A. 520; Newcomb v. Wood, 
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97 U. S. 581, 24 h- Ed. 1085. In the présent case, inasmuch as the 
court entirely agrées with the conclusions and findings of the référée, 
the resuit may be the same as if the judgment were allowed to stand, 
but the défendant is entitled to the pro forma décision by the court 
under the circumstances. Atlantic Trust Co. v. Osgood (C. C.) 155 
Fed. 700. 

[10] If the court should not accept the ref eree's findings and con- 
clusions, then it would hâve to order a trial, unless a new stipulation 
were filed. United States v. Ramsey, supra. 

[11] The motion for a new trial on "case and exceptions," as in- 
dicated in the rule of 1877, need not be made to the référée, and does 
not seem to be within the jurisdiction of this court, unless by consent, 
for no such appeal is provided by law. 

[12] A hearing, presented on bill and exceptions, under section 
700 of the Revised Statutes, could not be had where there has been 
no trial by jury or by the court without a jury. Kearney v. Case, 12 
Wall. 275, 20 h- Ed. 395; Shipman v. Straitsville Central Mining 
Co., 158 U. S. 356, 15 Sup. Ct. 886, 39 L. Ed. 1015. If the rule 
adopted in this district in 1877 avail anything, it must be for the 
reason that the provisions of the rule were contemplated as a part of 
the stipulation, and that the state practice is thereby in part adopted ; 
but, if the rule be not followed or taken advantage of , this court can- 
not see how the parties' rights hâve been afifected by its existence. 
United States v. Ramsey, supra. This court does not consider that 
such a method of review should be attempted by this court. The 
only remedy which the court would hâve would be to put the case 
down for trial, and try it anew, and this would be contrary, in spirit 
and in terms, to the provisions of the New York laws, which are, to 
some extent at least, applicable, and also contrary to the court's idea 
of the respect which should be paid to the stipulation made by the 
parties in the action. 

[13] Hence, the défendant is in the position of the litigants in Rob- 
erts V. Benjamin, supra. Bond v. Dustin. 112 U. S. 604, 5 Sup. Ct. 
296, 28 L. Ed. 835, and Parker v. Ogdensburgh & L. C. R. Co., 79 
Fed. 817, 25 C. C. A. 205, and can appeal by writ of error only upon 
the facts as found by the référée, and as applied in a judgment en- 
tered in accordance with those facts, upon conclusions of law by the 
référée, which will be adopted by the court. The judgment directed 
by the référée will be entered, unless the judgment is shown to be 
inconsistent with his conclusions of law. The term of court has al- 
ready been extended, and, upon vacation of the judgment heretofore 
entered, any motion of the défendant for leave to file a bill of excep- 
tions, or for action with référence to the report of the référée, may 
be submitted. 

But, as the court understands the matter at présent, such motion 
will be denied and a new judgment ordered upon proper apphcation. 
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UNITED STATES v. SEVBNTX-FIVE BOXES OF ALLEGED PEPPER. 
(District Court, D. New Jersey. January 25, 1912.) 

1. Food (§ 24*)— Misbeanding — Adultération — Foefeitube — Suit — Notice 

AND Hearing. 

A notice and hearins provided for by Pure Food and Drug Aet June 
30, 1906, c. 3915, § 4, 34 Stat. 769 [U. S. Cbmp. St. Supp. 1911, p. 1355], is 
not a condition précèdent to the brlnglng of a suit by the United States 
for forfelture of food products transported in Interstate commerce for 
mJsbranding and adultération. 

[Ed. Note. — For otber cases, see Food, Cent. Dig. § 17; Dec. Dig. S 
24.* 

Wtiat constitutes a violation of pure food régulations, see note to 
Brina v. United States, 105 C. C. A. 559.] 

2. Food (§ 5*) — "Misubanding" — Use op Words — Oedinaby Meaning. 

Under Pure Food and Drug Act June 30, 1906, c. 3915, § 2, 34 Stat. 
768 [U. S. Conip. St. Supp. 1911, p. 1354], imposing a penalty on any 
persoii who shall shlp or dellver for shlpment from any state to any other 
State any article of food or drug which is misbranded, whether a com- 
modity shlpped in Interstate commerce under the label "Pure Pepper" 
was misbranded in violation of the act depended on the ordinary and 
customary meanlng glven to such words, and not on the technlcal mean- 
Ing thereof. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 1; Dec. Dig. § 5.*] 

3. Food (§ 5*)— "Misbranding" — "Pure Pepper." 

Where boxes labeled ''Pure Pepper," and containlng a comblnatlon of 
ground blaek pepper and ground long pepper, were shipped in Interstate 
commerce, and there was évidence that "pure pepper," in the trade and 
accordlng to its ordinary usage, meant nothlng but black pepper, the 
comblnatlon was subject to forfelture for misbranding. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 5.*] 

Libel by tlie United States against Seventy-Five Boxes of Al- 
leged Pepper. Libel sustained. Judgment of forfeiture entered. 

John B. Vreeland, U. S. Atty. 
"Willard W. Cutler, for claimant. 

CROSS, District Judge. No jury having been demanded, the 
above-entitled cause came to hearing before the court. On or 
about June 28, 1911, B. Fischer & Co., the claimants herein, of the 
city of New York, shipped in interstate commerce from that city 
to Jersey City, in the state of New Jersey, 75 boxes containing the 
alleged pepper which the gov'ernment seeis to condemn as having 
been misbranded and adulterated within the meaning of the act 
commonly known as the Pure Food and Drugs Act of June 30, 
1906 (34 Stat. 768). The government claims that the article con- 
tained in the boxes consisted of a combination of ground piper 
nigrum(or black pepper), and ground piper longum (or long pep- 
per). The product was labeled by the claimants "Pure Pepper," 
and bore its guaranty No. 6657 at the time of its shipment. 

At the close of the proofs the case was reserved, and counsel 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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requested to submit briefs upon the following points deemed to be 
involved in the disposition of the case: 

First. Was a notice and hearing as provided for by section 4 of 
the act, a condition précèdent to the bringing of this suit? 

Second. Shall the words "pure pepper," as aflfixed to and used as 
a label upon the boxes in question, be given their ordinary and 
customary meaning or a technical meaning? 

Third. Are the words "pure pepper," as so used, in any wise 
false or misleading under the évidence in the case? 

[1] It is probable that the first question would hâve been the 
most difficult of solution, owing to the conflicting décisions of sub- 
ordinate courts, but for the fact that since the hearing and on 
December 11, 1911, the Suprême Court in the case of United 
States V. John Morgan and Alfred Y. Morgan, 222 U. S. 274, 32 
Sup. Ct. 81, 56 L. Éd. 198, held that the notice and hearing re- 
ferred to in the first point were not a condition précèdent to the 
bringing of a suit of this character. 

[2] The second point reserved must be answered in the affirma- 
tive. It is difficult to perceive how otherwise justice could be donc 
in any given case, or what practical efficiency the statute would 
hâve or what protection it would aiïord if the public were required 
to hâve scientific and technical knowledge as to the dérivation and 
nomenclature of the varions food and drug products. The ordi- 
nary purchaser, unless he could rely upon the common and gener- 
ally understood signification of a label, could never be certain of 
what he was buying. A label should be reliable to the extent that 
it will not in any wise, or to any extent, mislead such a purchaser. 
In the case of Brina v. United States, 179 Fed. 373, 105 C. C. A. 
558, the Circuit Court of Appeals of the Second Circuit, speaking 
by Judge Lacombe, said: 

"The section declared on (section 2) imposes a penalty on any person who 
sball sbip or deliver for shipment from any state, to any other state, any 
article of food or drug so mlsbranded. It was proved that the words 'Ollo 
per Insalata' mean 'oil of salad' or 'salad oil,' and the trial judge held and 
so chargea the jury that 'as a notorious fact salad oil prima facie means 
olive oil,' but allowed the défendant to show if he could that 'it means some- 
thlng else because of récent events which hâve perhaps rendered olive oil 
more difficult to obtain, or that other food éléments hâve corne to be lînown 
as salad oU.' No such proof was introduced, and the ruling is assigned as 
error. The Century Dictionary, Worcester's, Stormont's Impérial, and the En- 
cyclopedia ail deflne 'salad oil' as 'olive oil.' Webster's does not give any déf- 
inition. We are satisfied that the trial judge quite properly chargea, in the 
absence of any testimony of the sort snggested, that 'salad oil' prima facie 
imports olive oil ; that is wliat the world bas been accustomed to regard 
salad oil." 

So also in Worden v. California Fig Syrup Co., 187 U. S. 516, 
536, 23 Sup. Ct. 161, 167 (47 L. Ed. 282), which was a trade-mark 
case, the court, speaking of a label containing the words "Syrup 
of Figs," and what should be understood from those words as used, 
said : 

"The argument for complainant is that, because flg juice or syrup bas no 
laxative property, everybody ought to understand that, when the term is 
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used to designate a laxative medieine it mtist hâve only a faneiful meanlng. 
But the fact Is admitted that the public helleve tliat flg julce or syrup bas 
laxative médicinal properties. It is to them that the eomplainant seeks to 
seU its préparations, and it is with respect to their Imowledge and impres- 
sion that the character, whether descriptive or faneiful, of the term used, Is 
to be determined." 

The extract given from the case last cited was quoted from an 
opinion by Jtidge Taft in California Fig & Syrup Co. v. Frederick 
Stearns & Co., 72, Fed. 812, 817, 20 C. C. A. 22, 33 L. R. A. 56 
(C. C. A. Sixth Circuit). Counsél for the government has also 
cited several cases which hâve arisen from time to time in différent 
District Courts of the United States, and has furnished extracts 
thereof from circulars issued by the Department of Agriculture; 
but, as such extracts were parts of charges to juries and the cases 
do not appear to hâve been reported, no further mention wiU be 
made of them, except to say that they ail follow the above doc- 
trine. 

[3] The third question reserved requires an examination of the 
facts of the case. It has already been stated, and it is not disputed, 
that the article in question was labeled by the claimants "pure 
pepper," and that it was composed of piper nigrum and piper 
longum, or black pepper and long pepper, ground and mixed. The 
évidence also shows that the mixture contained a larger proportion 
of long pepper than it did of black pepper, or, to be more definite, 
that it contained between 50 and 75 per cent, of long pepper, worth 
at the time of the shipment in question several cents a pound less 
than black pepper, and that such différences in price usually, but not 
invariably, existed. The two kinds of pepper, black and long, be- 
long to the same genus, but differ in strength, quality, and char- 
acteristics. The testimony shows that black pepper or piper ni- 
grum is known in the market as "ordinary pepper," "common pep- 
per" and as what people usually term "black pepper," and that 
"pure pepper" means in the trade piper nigrum, and nothing else. 
The weight of the testimony upon thèse points and particularly 
upon the point that "pure pepper" means in the trade nothing else 
than piper nigrum is overwhelming; while of the évidence in gên- 
erai it may fairly be said that it is but slightly conflicting. The 
défendants hâve introduced évidence to show that there are four 
kinds of pepper in common use, "black pepper," "white pepper," 
"long pepper," and "red pepper," the first three of which are 
grouped in one family, known as the capsicum family. It appears, 
however, that white pepper is piper nigrum whitened by means of 
a process, and, as red pepper is in no wise under considération, it 
is only requisite to consider black pepper and long pepper. The 
défendants claim that because thèse two varieties of pepper be- 
long to the pepper family and are so classified in some, but not in 
ail, scientific books, they were justified in labeling a mixture of 
them "pure pepper," and that such labeling was neither false nor 
misleading in any particular. But, as above stated, the évidence 
is clear that "pure pepper" is known to the trade and in the market 
as black pepper, and nothing else. It also appears that the two 
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kinds of pepper, black and long, hâve différent qualities, character- 
istics, and uses. If the defendant's contentions were upheld, they 
could with impunity sell an article composed entirely of the cheap- 
er and inferior long pepper for "pure pepper" or black pepper, a.1- 
though the purchaser would pay the price of, and be justified in 
believing that he was buying, black pepper. Speaking generally, 
"fleur" is a generic name. Suppose, however, that wheat flour was 
generally known in the trade as "pure flour," would a manufac- 
turer be justified under the act in so labeling it, if as a matter of 
fact, it were composed of a mixture of .50 per cent, of wheat flour 
and 50 per cent, of rye or buckwheat flour? Numerous illustra- 
tions of a like character are instantly suggested. 

But the défendants, furthermore, attempt to justify their con- 
duct in the premises because of its alleged conformity with a pam- 
phlet published and circulated by the United States Department of 
Agriculture, called "Standards of Purity for Food Products," as 
established and prescribed by that department. But I can find in 
those standards no warrant for such justification. Substantially ail 
they do is to classify under the title "pepper," piper nigrum, piper 
longum, and white pepper, and describe them. Notwithstanding 
such classification, it would seem that both the public and the de- 
partment might reasonably assume that, if black pepper and long 
pepper were mixed or blended in equal parts, the product would 
be marked or branded as required by the act in question. 

The more pertinent parts of that act are as follows : 

"Sec. 8. That the term 'misbranded' as used herein, shall apply to ail 
drugs, or articles of food, or articles which enter into the composition of 
food, the package or label of which shall bear any statement, design, or 
devlee, regarding such article, or the ingrédients or substances contained 
therein, which shall be false or misleading in any particular, and to any 
food or drug product which is falsely branded as to the state, territory, or 
country in which it is manufactured or produced. 

"That for the purposes of this act an article shall also be deemed to be 
misbranded: 

"In the case of food: * * * 

"Fourthly: If the package containing it or its label shall bear any state- 
ment, design, or device regarding the Ingrédients or the substances contained 
therein, which statement, design or device shall be false or misleading in 
any particular: Provided, that an article of food which does not contain an.y 
added poisonous or deleterious ingrédient shall not be deemed to be adul- 
terated or misbranded in the following cases: 

"First: In the case of mixtures or compounds which may be now or from 
time to time hereafter known as articles of food, under their own distinctive 
names, and not as an imitation of or offered for sale under the distinctive 
name of another article, if the name be accompanied on the same label or 
brand with a statement of the place where said article has been manu- 
factured or produced. 

"Second: In the case of articles labeled, branded, or tagged so as to plain- 
ly indicate that they are compounds, imitations, or blends, and the word 
'eompound,' 'imitation' or 'blend,' as the case may be, is plainly stated on 
the package in which it is offered for sale: Provided, that the term blend 
as used herein shall not be construed to mean a mixture of like substances, 
not excludlng harmless coloring or flavoring ingrédients used for the pur- 
pose of coloring and flavoring only: And provided further, that nothing in 
this act shall be construed as requiring or compelling proprietors or manu- 
facturers of proprietary foods which contain no unwbolesome added ingre- 
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dlent to disclose thelr trade formulas, except In so far as the provisions of 
this act may reguire to secure freedom from adultération or misbranding." 

It seems to me that the fourth subdivision of section 8, in con- 
nection with the second paragraph of such subdivision, covers this 
case as completely as if specially enacted therefor, and that a mix- 
ture of black pepper and long pepper constituted a compound or "blend" 
within the meaning of the act, and should hâve been so marked. In 
view of this conclusion, it is unnecessary to consider whether the arti- 
cle in question was also adulterated as claimed by the libelant. 

Upon considération of ail évidence in the case, it is concluded 
that the "seventy-five boxes of alleged pepper" bore a false and 
misleading label, and were consequently misbranded within the 
meaning of the Pure Food and Drug Act. 

Judgment of forfeiture will accordingly be entered in favor of 
the United States, with costs. 



PBTERSON y. METTLER et uï. 

(District Court, W. D. Washington, S. D. August 26, 1912.) 

No. 952. 

1. Bquity (f 409*) — Refeeence by Consent — Findings ot Masteb. 

The findings of a spécial master to wliom a cause has been referred 
by consent to report the facts with hls conclusions thereon are presunip- 
tlvely correct, and will not be disturbed, where made on conflicting evi- 
dence. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §| 904, 920-923; 
Dec. Dig. § 409.*] 

2. Banjcbuptct (i 303*)^ — ^B^audulent Tbansfeb of Peopektt — Suit bt 

Teustee. 

Evidence that a bankrupt, when Insolvent, conveyed valuable property 
to his brother for an inadéquate considération, that by agreement be- 
tween them the brother withheld the deeds from record, and that the 
bankrupt afterward borrowed large sums of money on liis représentation 
that he owned such property, held sutHcient to establish actual fraud, 
and to entitle the bankrupt's trustée to recover the property. 

[Ed. Note. — For other cases, see Bankniptcy, Cent Dig. |§ 458-462; 
Dec. Dig. I 303.*] 

In Equity. Suit by Gilbert E. Peterson, trustée in bankruptcy of 
Simon Mettler and Anna Mettler, his wife, against Cari Mettler and 
Mary Mettler, his wife. On exceptions to report of spécial master. 
Exceptions overruled, and decree for complainant. 

Bâtes, Peer & Peterson, for complainant. 
Burdick & McQuesten, for défendants. 

CU.SHMAN, District Judge. This suit was brought on the part 
of the trustée in bankruptcy of the estate of Simon Mettler and 
Anna Mettler, his wife, to hâve an alleged préférence to Cari Met- 
tler and Mary Mettler, his wife, set aside and recovered to the trus- 

*For other case» see sama toplc & i hcmbek in Dec. & Am. Dig». 1907 to date, & RepT Indexe» 
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tee on the ground that the said conveyances were to defraud cred- 
itors. 

After issue was joined upon the allégations in the complaint of 
illégal préférence and fraud, and upon the défense of an innocent 
purchaser for value, the purchase alleged to hâve been made more 
than four months prior to the institution of bankruptcy proceed- 
ingé, by consent of the parties, the cause was referred to a spécial 
ni aster to take testimony, "and ascertain and report the facts with 
bis conclusions thereon." 

The référée, in part, fînds and concludes as follows : 

"The défendant Cari Mettler and the bankrupt, Simon Mettler, are brothers, 
who were engaged for a perlod of about 15 years in the dalry business. 
During this perlod considérable property was acquired by the two brothers 
and held by them as tenants in common. Some flve or six years ago they 
sold out the business. Sinee that tlme they hâve not been engaged In busi- 
ness together, although they still continuée to hold, as tenants iu common, 
the property acquired by them while in the dalry business." 

That, in 1909, the bankrupt, Simon Mettler, became interested in 
a corporation engaged in construction contracts. To assist the 
said bankrupt in raising money to carry on the work of this cor- 
poration, in June and August, 1910, the défendants joined with the 
bankrupts in deeding certain of the property. Thèse deeds were 
in effect mortgages — the bankrupts, at the same time, deeding to 
the défendant. Cari Mettler, other of the lands of the two brothers. 
The latter deeds were not recorded until in the month of November, 
1910. It is to set aside thèse that this suit is brought. That in Au- 
gust and October, 1910, by means of représentations that he was 
the owner of several parcels of real property, including that already 
deeded to the défendant, the bankrupt, Simon Mettler, was enablecî 
to borrow $55,000, which is still unpaid. That no property of the 
bankrupt came into the hands of the receiver. Simon Mettler was 
insolvent June 1, 1910. There was évidence of statements made by 
the bankrupt, in the présence of the défendant Cari Mettler, to the 
eiïect that, when he, Simon Mettler, gave thèse deeds to the de- 
fendant, he. requested the latter to keep them off the records so his 
crédit would not be ruined. 

From the testimony, the master further finds and concludes: 

"While the évidence Is very long and coniplicated, and at tlmes contradicto- 
ry, It cannot be thoroughly gone over wlthout coming to the conclusion that 
there was fraud, actual or constructive, on the part o( Cari lu aceepting 
deeds to the property In lltlgation from hls brother, Simon, and lieeping the 
same off record, while the fact that they were not recorded was made use 
of by Simon to secure large loans with which to carry on the worlt of the 
Wells Construction Company. 

" * • * The other évidence alone seems sufficleut to support the con- 
tention of the trustée that Cari was aware of the financial ditfieulties of his 
brother and had reasonable grounds to believe that, if the deeds to Cari 
were wfthheld from record, others might be Induced to advance money in 
ignorance of the transfer of Simon's property. • * * 

"While the évidence tends to show that there was an actual agreement be- 
tween Simon and Cari to withhold the deeds from record, cases even go so 
l'ar as to hold that such an agreement Is not neeessarily présent to empower 
the trustée to set asIde the conveyance. 

" • • * with the transfer of the property kept ofC the records for a 
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most unreasonable time, whetlier willfully and according to agreement be- 
tween the two brothers, as appeara from the record, or negligently as Cari 
wonld bave us belleve, with no visible change in the possession of the prop- 
erty and with creditors advancing money on the faith of the record and rep- 
résentations of Simon, the way would be open to the deceitful and fraudu- 
lent, so that property rights would be Insecure. * * * 

"While not entlrely applicable to this case, inasmuch as It appears Oarl 
knew, or at least had reasonable grounds to belleve, that his brother Simon 
would obtaln crédit on the faith of the property withheld from record, it may 
not be entlrely Inappropriate to recall the old, familiar rule that, where one 
of two innocent persons must suffer because of the wrongful acts of a third. 
he whose conduct put it within the power of the wrongdoer to commit the 
wrong, or occasion the loss, must bear the burden." 

After reviewing the évidence on the question of the relative vahie 
of the property deeded to Simon and that conveyed to the défendant 
in considération therefor, the master fînds and concludes: 

"According to this. Cari paid for the property deeded to him less than 
half of the value. While thèse figures are largely spéculative and the esti- 
mâtes of the various witnesses differ to a considérable extent, and are, per- 
haps, unreliable, yet the totals are so vastly différent that it seems safe to 
at least conclude from thèse figures that the considération passing to Simon 
for' his conveyances to Cari was grossly inadéquate. This inadequacy, stand- 
ing alone, would be a matter of little or no Importance, but, when coupled 
with the évidence of fraud contained in this case, it Is a matter of Importance 
and weight. ♦ * • ■ 

"In the Ught of ail thèse eireumstances, coupled with the évidence of fraud. 
of knowledge of financial difflculties, of agreement to withhold from record 
and the actual failure to record, of inadéquate considération, of the failure 
of Simon to testify, of the loaning of large sunis of money on the strength 
of the public records and représentations of Simon, of the relationship of the 
parties, of actual insolvency at the time of the transfer, and inconslstencies 
in the testimony of Cari, an interested witness, there must be but one con- 
clusion, that there was fraud, actual or constructive, and that the trustée 
should be granted the relief prayed for." 

The défendants except to the rulings and report of the master 
upon many grounds. It will only be necessary to discuss two of 
thèse. The défendants excepted to the master's excludihg the dep- ■ 
osition of Simon Mettler upon the hearing. This exception was sus- 
tained and the déposition admitted. The findings and conchisions 
are excepted to on the grounds that they are contrary to law and 
against the weight of the évidence. 

[1 ] The first question to arise is whether, in view of the référence 
to the spécial master having been by consent of parties "to report 
the facts with his conclusions thereon," this court should now con- 
sider the évidence anew. There was évidence to support the mas- 
ter's findings. The most that can be said is that there was a con- 
llict in the testimony. The findings are, therefore, presumptively, 
correct. Davis v. Schwartz, 155 U. S. 631, at 636, 15 Sup. Ct. 237, 
39 L. Ed. 289; In re Senoia Duck Mills (D. C.) 193 Fed. 711, at 
719; Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 
764; Cook v. Robinson et al. (C. C. A.) 194 Fed. 755, 759. 

It may be contended that this rule is not applicable in this case 
for the reason that the déposition of Simon Mettler was not con- 
sidered by the spécial master; but, in view of the condemnation of 
Simon Mettler's conduct by the master, the character of his testi- 
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mony, and the nature of the évidence on which the master based 
his ruling, it is clear that the iîndings and conclusion would not hâve 
been otherwise had the déposition been considered. 

[2] Not to place the décision upon this ground alone, the évi- 
dence has been considered and is held sufficient, not only to support 
the master's findings, but to show that there was actual fraud on 
the part of the défendant Cari Mettler, in withholding the deeds from 
record, to enable his brother to extend his crédit upon the strength 
of the reputed and apparent ownership of the property involved. 
Section 70e, Bankr. Act, 1 Fed. Stat. Ann. 702; Blennerhasset v. 
Sherman. 105 U. S. 100, 26 L. Ed. 1080; Bush v. Export Storage 
Co. (C. C.) 136 Fed. 918, 921; O'Leary v. Duvall, 10 Wash. 666, 
671, 39 Pac. 163; Clayton v. Exchange Bank, 121 Fed. 630, 633, 
57 C. C. A. 656; Post v. Berry, 175 Fed. 564, 99 C. C. A. 186; In 
re Mission Fixture Mantel Co. (D. C.) 180 Fed. 263 ; Adams v. Cur- 
tis, 137 Ind. 175, 36 N. E. 1095, 1097; Butler v. Thompson, 45 W. 
Va. 660, 31 S. E. 960, 72 Am. St. Rep. 838; Bunch v. Schaer, 66 
Ark. 98, 48 S. W. 1071. The findings made by the master in sum- 
ming up show badges of fraud sufficient in their number and nature 
to warrant the finding of actual fraud. 20 Cyc. 439-453, and citations. 
Thèse findings are supported by the évidence. 

"AU deeds, mortgages and assignments of mortgages shall be recorded In 
the office of the county audltor of the county vvhere the land is situated, and 
shall be valid as against bona flde purchasei's from the date of their flling 
for record in said office ; and, when se filed shall be notice to ail the world." 
Section 4441, Pierce's Code Wash. ; section 87S1, Rem. & Bal. Ctide Wash. 

The court's attention has been called to the case In re Hunt, 139 
Fed. 283, which, under section 13 of the Bankruptcy Act (Act July 
1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]), as 
amended by Act Feb. 5, 1903, c. 487, 32 Stat. 799 (U. S. Comp. St. 
Supp. 1909, p. 1314), providing that the four montlis period for the 
transfer of property, within which a transfer of the character de- 
fined shall constitute a préférence, shall not expire until four months 
after the recording, or registering of the transfer, if by law such 
recording or registering is required, holds that the time does not 
run from the recording under a state statute, by which recording 
is not required except as against subséquent purchasers or mort- 
gagees in good faith for value. 

It is claimed that this holding is opposed to that in Loeser v. 
Savings Deposit Bank & Trust Co., 148 Fed. 975, 78 C. C. A. 597, 
18 L. R. A. (N. S.) 1233, wherein it was decided that a state statute 
which requires a conveyance or transfer to be recorded, in order to 
be effectuai against any class or classes of persons, is a law by which 
such recording is "required" within the meaning of the above-men- 
tioned act defining préférences. 

In view of the conclusion reached and the finding that actual fraud 
has been shown, it is not necessary in this case to consider those 
cases, and détermine which, if either, authority would be controlling 
in the présent suit under our statute. 

The exceptions to the master's report, other than as above in- 
dicated, are overruled. 
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DUFFIELD et al. v. SAN FKANCISUO CHEMICAL CO. 

(District Court, D. Idalio, S. D. September 3, 1912.) 

No. 142. 

1. Mines and Minbbals (§ 38*) — Adverse. Claim — Scope of Inquirt — Char- 

ACTEB OF GBOUND. 

A suit in support of an adverse claim to a mining location autborized 
by Rev. St. § 2326 (U. S. Conip. St. 1901, p. 1430), is purely possessory in 
character without référence to the form of action adopted, in wlileh tbe 
issue to be tried is whleh of the contesting claimants is prior in riglit 
to the présent possession, the court being viflthout jurisdlction to revlevr 
the détermination of the Land Department as to vphether the character 
of the deposit is Iode or placer ; sueh détermination being final and con- 
clusive on ail the departments of the government, including the courts. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
871/2-113; Dec. Dig. §38.*] 

2. Mines AND Minerals (§ 27*) — Mininq Location — Adverse Olaim — Tres- 

PAss — Possession. 

Défendant having acquired a prior right to the possession of a mining 
claim, complainants' subséquent entry t*hereon was a niere trespass 
which could confer no right in the land, regardless of the fact that de- 
fendant at the tlme was not in actual oceupancy. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 64, 
65 ; Dec. Dig. § 27.*] 

In Equity. Suit by Morse S. Duffield and another against the 
San Francisco Chemical Company. Décree for défendant. 

This is a suit brought uiider section 2326, Rev. St. (U. S. Comp. St. 1901, 
p. 1430), to détermine the confllctlng rights of the parties to certain adverse 
mining locations in the Pruess Mountalns, Bear Lake county, Idaho, and to 
quiet complainants' title to the prenilses involved. Défendant in a cross-bill 
asks slmilar relief agaln.st complainants. 

The controversy grows ont of thèse facts: The only valuable minerai dis- 
covered on the claims in question, and to aequire which the locations of both 
parties are intended, is calcium phosphate, or rock phosphate, which is found 
In sedimeutary beds or deposits. Thèse deposits, of precisely slmilar forma- 
tion and character throughout, extend and form a part of the earth's stratifi- 
cation pver an area of country, including that in which the présent locations 
are made, several hundred miles both east and west and north and south, 
and including parts of the states of Nevada, Utah, Wyoming, Idaho, and 
Montana. Whlle the deposits présent some of the characteristies of Iode 
formation in the broader définition of that term, in others they more nearly 
resemble placer ground. The successive strata of phosphoric limestone of 
which the deposits consist are found in place In the mass of the mountalns 
between deflning walls of country rock, with outcropplngs on the surface at 
irregular intervais, and are of difCerent color, texture, and spécifie gravity . 
from the adjoining beds of shale and limestone, and hâve a dip and strike 
conforming to the stratification of the sedimentary beds, and the mining is 
aecomplished by blasting and other methods appropriate to Iode mining ; but, 
on the other hand, such deposits are not at ail tn character that of mineral- 
ized rock in the géologie sensé. They are not found in fissures or crevlces 
in the earth's crust, nor are they to any extent of Igneous formation, but are 
admittedly of sedimentary character apparently having thelr origin along 
with and in the same manner as the ditt'erent strata above and below; nor 
is the material mlned to extraet the minerai substance therefrom, but, like 
coal, limestone, gypsum, or building stone, is used and prlncipally valuable 
as a whole In Its natural state. The exact processes of nature by which the 
beds or deposits were impregnated with the éléments for which they are now 

•For other cases see same topic & S number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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valualile is In question, but it is not material. The rock is used as a ferti- 
lizer. 

The indeflnite nature of thesè deposits in tlie partlculars noted has induced 
the Land Department to vary somewhat ineonsistently in its détermination 
of the question whether they are properly the subject of Iode location and 
to be sold as such, or to be located and sold as placer ground ; the depart- 
ment having granted to the défendant a patent under a placer location for 
a claini in the niidst of those hère involved on the same deposit or bed, and 
allowed final entries on a number of other lilce locations on similar deposits 
in the same section of the country, whereas it has, on the other hand, passed 
to patent a number of Iode locations on the same chai'acter of formation 
within the gênerai area above described. 

Such being the gênerai character of tl>e subject of the claims hère involved, 
the ground in dispute was duly located by the défendantes predecessors as 
placer in the years 1904 and 1905 ; and it is stipulated that the défendant 
and its predecessors hâve since in due course perfomied ail acts requlred by 
law to perfect its several locations as such down to the time of the com- 
mencement of this suit. The eomplainants, with knowledge of the prior loea- 
tions of défendant and its predecessors, entered upon the land in 1907, and 
proceeded, against the notification and objection of défendant that they were 
trespassers, to file Iode locations on the same bed or deposit covered by de- 
fendant's locations, and, after sonie threatened litlgation between the parties, 
eomplainants were suffered by the défendant, without waiving its objections 
to the validity of their claims, to proceed and do tlie necessary assessment 
worls ; and it is stipulated that, aside from the questions arisiiig out of the 
alleged trespass of the eomplainants in making their locations and the 
claimed prior rights of défendant, they hâve done the necessary acts to per- 
fect them down to the time of flling this suit. On August 11, 1010, défendant 
flled its applications for patents upon its several placer locations Involved, 
and thereatter the plaintlffs flled adverse claims ttiereto, and in due time 
oommeneed this action. 

C. B. Jack and C. C. Dey, of Sait Lake City, Utah, A. B. Gough, of 
Montpelier, Idaho, and A. L,. Hoppaugh, of Sait Lake City, Utah, for 
eomplainants. 

Clark & Budge, of Pocatello, Idaho, for défendant. 

VAN FLEET, District Judge (after stating the facts as above). 
The only question seriously mooted in the case is as to the limita- 
tions of the court's inquiry in determining the rights of the parties. 
The theory of the eomplainants is that to détermine those rights it 
is necessary, and the court has the power, to inquire into and dé- 
termine the character of the land, the minerai deposit, involved in 
the controversy — that is, as to whether it is Iode or placer in its 
nature — and that if it is Iode, as eomplainants confïdently assert, the 
placer applications, although prior in date, are absolutely void, and 
the land must be awarded to the eomplainants under their later loca- 
tions. The contention of défendant, on the other hand, is that the 
character of the land in the particular involved is not a question 
for the court at ail but for the Land Department, and that the 
court has no power to bind the latter by any décision it might at- 
tempt to make on that question, that the sole function of the court 
in such a suit is to détermine the right of possession as between 
the parties, and this is dépendent solely upon the regularity and suf- 
ficiency of the steps taken respectively to give one party or the other 
a prior right to such possession, independently of any questioti as 
to whether the character of the deposit involved is Iode or placer. 
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As between thèse contentions, I am of opinion that the law is with 
the défendant. 

[1] It would seem to be thoroughly well settled, not only by the 
Land Department, but the courts, that the action authorized by sec- 
tion 2326, R. S. (U. S. Comp. St. 1901, p. 1430), is purely possessory 
in character. The paramount title in the land, the fee, resting in 
the government, the inquiry which is submitted by the statute to be 
tried as between the contending claimants in an adverse suit, no 
matter what the form of action adopted, which may vary in dif- 
férent jurisdictions, is solely as to those questions which will enable 
the court to say which of the contesting claimants is prior in right 
under the law to the présent possession; that ail other questions, 
including that of the character of the land in dispute, are committed 
by the statute to the Land Department as a spécial tribunal, which 
alone has authority to décide them, and whose détermination is final 
and conclusive upon ail departments of the government, including 
the courts. 2 Lindley on Mines, § 754; Costigan, Mining Law, 
374; Snyder v. Waller, 25 Land Dec. Dept. Int. 7; Henderson v. 
Fulton, 35 Land Dec. Dept. Int. 652; AHce Placer Mine, 4 Land 
Dec. Dept. Int. 314; Wolverton v. Nichols, 119 U. S. 485, 7 Sup. 
Ct. 289, 30 L. Ed. 474; Steel v. St. Louis Smelting Co., 106 U. S. 
447, 1 Sup. Ct. 389, 27 L. Ed. 226 ; Clipper M. Co. v. Eli M. Co., 194 
U. S. 221, 24 Sup. Ct. 632, 48 L. Ed. 944; Id., 33 Land Dec. Dept. Int. 
660, 667. 

The Secretary of the Interior in the case of the Alice Placer Mine, 
supra, in discussing the effect of the judgment oî the court in an 
adverse suit like the présent, held: 

"Thê judgment of the court is, in ttie language of the law, 'to détermine 
tlie question of the right of possession.' It does not go beyond that. When 
it has determined which of the parties litigant is entitled to possession, Its 
office is ended, but title to patent is not yet estaWisUed. * * * The judg- 
ment roU proves the right of possession only. The applicant must still make 
the proof required by law to entitle him to patent, Branagan et al. v. Du- 
laney, 2 Land Dec. Dept. Int. 744. The suflicieiicy of that proof is a matter 
for the détermination of the Land Department. It follows therefore that 
further hearlng may, if deemed necessary, be ordered, for the purpose of as- 
certaining with greater certainty the character of the land, or whether the 
conditions of the law hâve been complied with in good faith." 

In Steel v. St. Louis Smehing Go., supra, Mr. Justice Field, speak- 
ing of the functions of the Land Department in the disposition of 
the public lands, employs this strong and explicit language: 

"We hâve so often had occasion to speak of the Land Department, the ob- 
ject of its création, and the powers it possesses in the aliénation by patent 
of portions of the public lands that it créâtes an unpleasant surprise to flnd 
that counsel, in discussing the effect to be given to the action of that depart- 
ment, overlook our décisions on the subject. ïbat department, as we hâve 
repeatedly said, was established to supervise the various proceedings whereby 
a conveyance of the title from the United States to portions of the public 
domain Is obtained, and to see that the requirements of différent acts of 
Congress are fully complied with. Necessarlly, therefore, it must consider 
and pass upon the qualifications of the applicant, the acts he has performed 
to seeure the title, the nature of the land, and whether It is of the class 
which is open to sale. Its judgment upon thèse matters is that of a spécial 
tribunal, and is unassailable except by direct proceedings for its annulment 
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or liraitation. Such bas been tbe unlform language of tlils court In repeateO 
décisions." 

In Clipper Mining Co. v. Eli Mining Co., supra, the effect and lim- 
itations of the judgment in an adverse suit are very fully considered. 
That was a case involving conflicting applications between a placer 
and a Iode claimant. Before the bringing of the adverse suit the 
placer claimant had applied for patent, which had been denied, and 
this décision of the department was relied on by the Iode claimant as 
a défense to the action. But it appeared that the déniai of a placer 
patent was not put on the ground that the land was not subject to 
that form of location, but that the department did not hâve before it 
at the time sufficient proof of its placer character. The trial court 
held that, the placer claimant being prier in time and his various steps 
being in ail formai respects regular, he must be awarded the right to 
the possession without référence to the character of the land. The 
ruling was affirmed by the Suprême Court of the state, and the case 
was taken by writ of error to the Suprême Court of the United States. 
In discussing the effect and scope of its décision sustaining the judg- 
ment of the State courts, the Suprême Court says : 

"We mnst not be understood to hold that, because of the Judgment In thls 
adverse suit in favor of tbe placer clai niants, tbeir rl^bt to a patent for the 
land is settled beyond the reach of inquiry by the governnient, or that the 
judgment neeessarlly glves to them the Iodes in eontroversy. In 2 Lindley 
on Mines, § 765. the author thus States the law: 'Notwithstanding the judg- 
ment of the court on the question of the right of possession, it still remains 
for the Land Department to pass upon tbe sufflciency of the proofs, to ascer- 
tain the character of the land, and détermine whether or no tbe conditions 
of the law bave been complied wlth in good faltb.' " 

And referring approvingly to the ruling of the Land Department in 
the case of the Alice Placer Mine, supra, as to the effect on the de- 
partment of the judgment or decree in an adverse suit, the court add: 

"This opinion was cited as an autbority by tbis court In Perego v. Dodge, 
163 V. S. ICO. ICS, 16 Sup. Ct. 971, 41 L. Kd. 113, 118. See, also, Aurora I-X)de 
V. Bulger Hill and Nugget Guleh Placer, 2.3 Land Dec. Dept. Int. 95, 103. 
The Land Office may yet décide against the validity of the Iode locations, 
and deny ail daims of the locators thercto. So, also, it may décide against 
the placer location, and set it oside; aud. In that event, ail rights resting 
upon such location wlll fall with it." 

Thèse cases proceed upon the theory that the question of the char- 
acter of the land to be sold is not one of law but purely one of fact 
dépendent upon the physical characteristics of the land, to be deter- 
mined from investigation of its particular properties, and that this 
investigatio'n and the résultant classification are committed by Con- 
gress solely to the judgment of the Land Department, in which it can 
be in no wise controlled by the courts. 

The complainants contend that the principles thus invoked by de- 
fendant hâve application only to the extent of committing to the Land 
Department the right to détermine the character of the land as be- 
tween agricultural and minerai claimants, and do not obtain in a con- 
test like the présent as between minerai claimants. There is no such 
limitation of the right to be found either in the statute or the cases 
198 F,— 60 
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construing it; nor is there any obvious reason for such a distinction. 
The question as to the real character of the land sought to be pur- 
chased is no différent in principle where it arises as between an agri- 
cultural claimant on the one side and a minerai claimant on the other 
than where it arises between two minerai claimants differing only in 
their claim as to which class of minerai lands, Iode or placer, it is to 
be assigned. It is no more a question of law or less one of fact in 
the one instance than it is in the other. It is true that the cases that 
hâve heretofore arisen between Iode and placer claimants ail involve 
instances where no question arose as to the particular character of 
the minerai deposit involved, but the controversy grew out of other 
considérations affecting the légal aspects of the conflicting claims. 
Hère the very question of diiïerence, and the only one apparently 
giving rise to the controversy, is whether the deposit which the parties 
seek to acquire by their respective locations is placer in character or 
Iode in character. The case may be said to be sui generis perhaps in 
that respect, but it can make no différence in the application of the 
principle under considération. It would therefore be an idle act, a 
work of mère supererogation, for the court to assume the détermina- 
tion of a question which would exert no binding effect upon the rights 
of the parties. 

In the case of Webb v. American Asphaltum Co., 157 Fed. 203, 84 
C. C. A. 651, relied upon by complainants, in which it appears the 
court assumed to pass upon the character of the land, no question 
appears to hâve been made as to its right so to do, and the case can- 
not be regarded as countervailing the rule established by the author- 
ities above referred to. 

It results from thèse considérations, in view of the conceded facts, 
that the right to the possession of the premises in dispute must be 
adjudged to be in the défendant. This being so, the complainants ac- 
quired no rights whatsoever in the land by their subséquent locations, 
and the défendant is entitkd to hâve its title quieted as against those 
claims. 

[2] The défendant having acquired a prior right to the possession, 
the entry of complainants was a mère trespass which could confer no 
right in the land, and the fact that the défendant was not at the time 
in the ictual occupancy would make no différence. Belk v. Meagher, 
ICM- U. S. 279, 26 L. Ed. 735. The complainants assert that they had 
a right to go upon the land and locate a known Iode, not claimed by 
the placer claimants. But this is assuming the very fact which it is 
not the province of the court to décide. It would be highly inéquita- 
ble, should the Land Department hereafter hold that the land in dis- 
pute is subject only to Iode location, that the complainants should be 
permitted to take advantage, as giving them prior rights, of locations 
made undèr such circumstances. It would be giving them the benefit 
of a mistake, on the part of défendant in a respect as to which the 
Land Department itself would appear to hâve been uncertain, and 
such a résuit the law will not countenance. 

It results that a decree should go in favor of défendant quieting 
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îts title to the disputed premises, adjudging the invalidity of com- 

plainants' locations, and awarding défendant its costs; and it is so 
ordered. 



In re CONDON. 

(District Court, S. D. New York. August 2, 1912.) 

L Bankeuptcy (§ 396*) — Acts of Bankeuptct — Teansfkb with Intent to 

HiNDEB AND DELAY CBEDITOBS — "FAMILT." 

An adult son, for whose support his father Is not legally Uable, and 
who does not réside with Ms father, Is not a member of hls father's 
"family," within the meanlng of Code Civ. Proc. N. Y. §§ 1S79, 2468. 
whlch exempt the earnings of a debtor for 60 days, where they are 
"necessary for the use of a family wholly or partly supported by hls 
labor" ; and the payment by a father from his earnings to a son llvlnp 
separate from hlm of $600, when the father was in fact insolvent, and 
knew such fact, or at least that hls solvency was doubtful, was a trans- 
fer with Intent to hlnder or delay ereditors, which constituted an act 
of bankruptcy, under Bankr. Act July 1, 1898, c. 541, | 3a (1), 30 Stat. 
546 (U. S. Comp. St. 1901, p. 3422). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 659-608, 
670 ; Dec. Dlg. § 396.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2673-2601 : 
vol. 8, p. 7661.] 

2. Bankbtjptcy (I 396*) — Acts or Bankbuptot — ^Teansfeb with Intent to 

Pbefeb. 

A statute exemptlng the earnings of a debtor necessary for the sup- 
port of hls family does not authorize an insolvent to use earnings for 
the payment of bllls for supplies prevlously furnlshed ; and such a pay- 
ment. If made with knowledge of hls insolvency, or that his solvency was 
doubtful, constltutes a préférence, and an act of bankruptcy, under 
Bankr. Act July 1, 1898, c. 541, { 3a (2), 30 Stat 546 (U. S. Comp. St. 
1901, p. 3422). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S§ 659-668, 
670; Dec. Dig. § 396.*] 

3. Bankbuptot (| 396*) — ^Acts of Bankbuptcy — Tbanbfeb with Intent to 

HiNDEB AND DELAY CBEDITOBS. 

An Insolvent, who, altbough entltled under the exemption laws of the 
State to use hls earnings so far as necessary for the support of his fam- 
ily, with knowledge of hls insolvency, or that hls solvency was doubt- 
ful, furnlshed his family with Çl,600 for a month's use, commltted an act 
of bankruptcy, under Bankr. Act July 1, 1898, c. 541, § 3a (1), 30 Stat. 
546 fU. S. Comp. St. 1901. p. 3422). by transferrlng property with IntenL 
to hlnder or delay his ereditors ; and it is immaterlal that he may hâve 
thought the payment warranted by the statute. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 659-668, 
670 ; Dec. Dig. § 396.*] 

In the matter of Martin J. Condon, alleged bankrupt. Hearing 
on pétition. Pétition sustained, and adjudication ordered. 
See, also, 198 Fed. 480. 
Tompkins Mcllvaine, for petitioner. 
Ernest A. Cardozo, for Louis G. Hart. 
Ferdinand E. M. Bullowa, for Savoy Trust Co. 
Henry G. K. Heath, for alleged bankrupt. 

*Foi other cases «ee >ame topic b { NirnsEB in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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HAND, District Judge. I think it quite clear that the earnings 
of the respondent were exempt to the extent necessary for the use 
of his family, wholly or partly supported by his labor. Code Civ. 
Proc. N. Y. §§ 1879, 2463. It must be remembered that thèse earn- 
ings were at the time in a bank account, and therefore were not, 
under the New York law, subject to exécution. Carroll v. Cône, 
40 Barb. (N. Y.) 220, said in Baker v. Kenworthy, 41 N. Y. 216, 
to hâve been affirmed by the Court of Appeals ; Meagher v. Camp- 
bell, 12 Mise. Rep. 426, 33 N. Y. Supp. 700; Duffy v. Dawson, 2 
Mise. Rep. 401, 21 N. Y. Supp. 978. ' It could be reached only by 
creditors' bill (sections 1871-1879) or by its more summary substi- 
tute (Lynch v. Johnson, 48 N. Y. at page 33), "proceedings sup- 
plementary to exécution" (Code Civ. Proc. §§ 2432-2471). Earn- 
ings within 60 days are specifically made exempt from such pro- 
ceedings, to the extent mentioned. Moreover, the debtor is not 
compelled to wait until the proper amount is set off to him, but 
may use it as he thinks best, at the péril of being found later to 
hâve used more than he should. Hancock v. Sears, 93 N. Y. 79. 
There can be no doubt that, under the law of New York, the re- 
spondent could take so much of his earnings as was in his bank ac- 
count, and as was necessary to his family's support, and use it for 
that purpose. It will not be necessary, therefore, to détermine 
whether, if those earnings had ever got into the form in which they 
were subject to levy by exécution, they would hâve remained ^ex- 
empt. 

[1]- The first question is whether the sum of $600 paid to his 
adult son was necessary for the use of his "family." I can fînd 
very little law in New York upon the subject of who is a man's 
"family" under thèse provisions. Quite clearly an adult son, though 
incapable of self-support, has no right to his parents' support. Such 
duties as exist are the same as those prescribed by the statutes of 
23 Eliz. and 5 Geo. I (2 Kent's Comm. star pages 190, 191 ; In re 
St. Lawrence State Hospital, 13 App. Div. 436, 43 N. Y. Supp. 608), 
which provisions are at présent in section 914 of the Code of Crim- 
inal Procédure. Thèse duties only require a parent to support an 
adult child in the way which the overseers of the poor may require, 
and that obviously has no application to an allowance of the size 
which the respondent was making to his son. 

However, it does not, of course, necessarily follow that an adult 
son may not be a member of the "family," because the father owed 
him no légal duty of support. There are cases in other states 
which hold that a légal duty to support others is not essential to 
make them members of the "family" of the debtor under such stat- 
utes ; but in ail thèse cases they were living under one roof. Rolator 
V. King, 13 Okl. 37, 73 Pac. 291; Tyson v. Reynolds, 52 lowa, 431, 
3 N. W. 469; Barry v. Haie, 2 Tex. Civ. App. 668, 21 S. W. 783; 
Bell v. Keach 80 Ky. 42 (obiter). It is not necessary that this should 
be the case, where a légal duty exists to support the dependents ; 
but I can find no case where there was neither légal duty nor com- 
munal living. In New York there seems to be no construction of 
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the term, unless it be Blake v. Boite, 30 N. Y. Supp. 209,^ where 
the term was held to be coextensive with légal duty; but that case 
on appeal (10 Mise. Rep. 333, 31 N. Y. Supp. 124) was affirmed 
upon another theory. Van Vechten v. Hall, 14 How. Prac. (N. 
Y.) 436, is hardlv an authoritv either way. In Fink v. Fraenkle, 
20 Civ. Proc. R. (N. Y.) 402, 14 N. Y. Supp. 140, the court defined a 
household as "a family living together." It is not necessary hère 
to décide more than that, when neither duty nor communal living 
exists, there is no family within the meaning of the New York law. 
Certainly it seems quite clear that a man's creditors may not be 
held off indefinitely, while he supports adult children who hâve left 
his roof and are maintaining separate households. 

[2] As to the payment of the Altman bill, the same resuit fol- 
lows, because so much of the earnings were not necessary to the 
family's future support, even if the goods themselves had been. The 
purpose of the statute, like ail such provisions, is to provide for thé 
future. They are designed to prevent the debtor's family from being 
entirely destitute, until by his earnings he may again get upon his 
feet. They cannot by any stretch of intention be held to cover the 
payment of bills already incurred, and the best proof that money 
taken by the respondent was not necessary to his family's support 
is that he did not apply it to that purpose. It is commendable 
enough to want to pay one's debts ; but when the debtor sélects 
favorite creditors, whether they be tradesmen or banks, he prefer- 
red those he pays, and that he may not do; So far as authority ex- 
ists, it concurs with this conclusion. Gillett v. Hilton, Il Civ. Proc. 
R. (N. Y.) 108. 

[3] Next, as to the payment to Mrs. Condon, it is quite apparent 
that it in fact exceeded the necessities of the family, because part 
of it she gave away upon charitable uses, and over half, she very 
honestly turned back to the receiver. Surely a debtor may not put 
generosity to the church ahead of his obligation to his creditors, nor 
may he give away a round sum to make sure that there may be 
enough for libéral living meanwhile. Furthermore — and this ap- 
plies as well to the payment to the son — when a man is in debt he 
may not provide an allowance to himself of $12,000 per year and 
to his son of $5,000. In case of allowance out of spendthrift trusts, 
the rule has undoubtedly been libéral, giving the debtor what he was 
used to. Kilroy v. Wood, 42 Hun (N. Y.) 636; Howard v. Leonîtrd, 
3 _App. Div. 277, 38 N. Y. Supp. 363 ; Bunnell v. Gardner, 4 App. 
Div. 321, 38 N. Y. Supp. 569. But those are quite différent cases 
from this, where the property is the debtor's own, and even in the 
case of trusts, as against the settlor, the whole income is subject to 
creditors' claims (Schenck v. Barnes, 156 N. Y. 316, 50 N. E. 967, 
41 L. R. A. 395), though the statute (1 R. S. p. 729, § 57) is the 
same. That case shows that although a third person, when he be- 
queaths an income to another, may prevent his creditors from taking 
any part of what is necessary to support him as he has been used 
to live, yet out of his own estate he may not keep back the same 

1 Reported in f uU in the New York Supplément ; reported as a lueinoran- 
dum décision without opinion in 9 Mise. Kep. 714. 
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amount. A man must consent to live in niggardly fashion if he 
leaves his debts unpaid, and the hardship which it involves is one 
of the considérations he must weigh when he incurs the debts. There 
are few greater scandais in the law than for a man to live hand- 
somely while his creditors get nothing. If he would discharge his 
debts, let him go through bankruptcy. That is what the law al- 
lows. But to continue to withhold from existing creditors enough 
to live in a way which to 19 men out of 20 seems not only great 
comfort, but incredible luxury, is intolérable in a community which 
professes, at least, not to recognize social classes. Even had the 
respondent actually used in living what he withdrew, I should there- 
fore, in the absence of controlling authority, be unwilling to agrée 
that the sum of $1,600 was necessary for the use of his family for 
the ensuing month ; that is, until the next installment of salary 
should come due, out of which he might again reserve what was 
necessary. 

1 conclude, therefore, that the payments to Altman, to the son, 
and to Mrs. Condon were either preferential payments, or transfers 
which in fact did hinder the respondent's creditors, and the remain- 
ing question is only of the intent. As to the transfers as distinct from 
the préférence, there is no dispute that the respondent knew that the 
property so transferred and the money so paid was his own, and 
that he intended to put it beyond the powers of his creditors to reach. 
That would in most cases leave nothing open to controversy; but 
hère it is urged that he had no intent, because he had taken légal 
advice which assured him of his right to do what he did. It is, of 
course, well settled that there must be proof in some f orm of an actual 
intent, as distinct from the knowledge of the facts from which the 
conséquences of the debtor's act will arise. Coder v. Artz, 213 U. S. 
223, 29 Sup. et. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008. That means 
only this: That although, in gênerai, civil responsibility is imputed 
to a man for the usual results Of his conduct, regardless of whether 
in the instance under considération he actually had those consé- 
quences in mind, in spécifie cases like this, the law requires proof of 
that added élément, his mental appréhension of those conséquences, 
before it attaches to his conduct the resuit in question. This is such 
a case; but the fraudulent intent which the law requires need not 
necessarily involve moral obliquity. The ancient phrase "to hinder, 
delay, or defraud," has always been in the disjunctive, and an intent 
to hinder or delay is adéquate even if it be not an intent to defraud. 
Nicholson v. Leavitt, 6 N. Y. 510, 57 Am. Dec. 499; McConnell 
v. Sherwood, 84 N. Y. 522, 38 Am. Rep. 537 ; Dearing v. McKinnon 
Dash & Hardware Co., 165 N. Y. 78, 58 N. E. 71Z, 80 Am. St. Rep. 
708; Buell v. Rope, 6 App. Div. 113, 39 N. Y. Supp. 475; Warner 
v. Eake, 14 N. Y. Supp. 10;' In re Hughes (D. C.) 183 Fed. 872; 
In re Elletson Co. (D. C.) 174 Fed. 859. 

Certainly Mr. Justice Day, in Coder v. Artz, supra, meant only to 
insist upon the necessity of proof of the statutory intent, as gen- 

2 Reported in fuU in the New York Supplément ; reported as a mémoran- 
dum décision without opinion in 59 Hun, 628. 
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erally required under the statute of EHzabeth, and not to make a new 
rule that proof of an intent to hinder or delay, as distinct f rom proof 
to def raud, was insufficient. He had before him a case where the court 
below had found that there was no intent to hinder, delay, or defraud, 
and he was contrasting the need of some such proof with the absence 
of such need to upset a préférence. The statutory intent under this 
statute bas always been referred to as "f raudulent" ; but as I hâve 
shown^-and there are many more authorities^proof of a spécifie 
intent to hinder or delay has always been held enough. 

Now hère the respondent intended to hinder and delay his cred- 
itors, for that was the very purpose of his acts. He thought he had 
the right to do so, because he thought that the whole of the property 
was exempt. That was a mistake as to the extent of his rights, and I 
suppose it answers the claim that he intended to defraud them, for 
common usage would lirait the word "fraud" to some act which was 
directed to depriving another of what the actor knew to be his rights. 
However, it would be a wholly new rule that a conveyance intended 
to prevent creditors from pursuing their légal remédies was not with- 
in the statute, because the debtor supposed he could do it. The case 
is no exception to the rule that the ignorance of the conséquences 
in law of one's conduct has no effect upon the results which the law 
attaches to it. The respondent intended the transfers to accomplish 
what they did accomplish, and the inquiry is irrelevant whether he 
supposed that the law would permit it to be done. The master was, 
therefore, quite right in disregarding his own finding of no immoral 
conduct. 

It is, therefore, unnecessary to consider the law as laid down in 
New York, under which a voluntary conveyance by an insolvent, 
or by one who becomes such through the conveyance, is absolute 
proof of the statutory intent. Erickson v. Quinn, 47 N. Y. 410; Cole- 
man v. Burr, 93 N. Y. 17, 45 Am. Rep. 160; Cole v. Tyler, 65 N. Y. 
74; Smith v. Reid, 134 N. Y. 568, 31 N. E. 1082. If the suit were 
to set aside a transfer, the New York law would apply (Knapp v. Mil- 
waukee Trust Co., 216 U. S. 545, 30 Sup. Ct. 412, 54 L. Ed. 610), 
even though no actual fraud was shown. I do not suppose that the 
same words in section 3 (1) are to hâve a différent interprétation from 
what they bave in section 67e, or that that conveyance would not 
be an act of bankruptcy which would be voidable by a trustée. Such 
an interprétation would, of course, violate the whole theory of bank- 
ruptcy, which designs to put into this court the administration of the 
insolvent estate as soon as the bankrupt has made a transfer which 
his creditors could unravel, and the proceeds of which they could 
apply to their debts in the state courts. It would contradict the theory 
ot bankruptcy that assets which formerly went to the more active 
should be administered for the equal advantage of ail. That cannot 
be the law. 

As to the préférence, there is perhaps more doubt; for the master 
has not found that the respondent knew he was insolvent, deeming 
that fact immaterial. He certainly knew that his solvency was doubt- 
ful prior to April 5th ; but he says he thought that, unless wasted, his 
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assets would be adéquate. Now, it is certainly true that the petitiorf- 
ers must show that the respondent intended to give Altman & Co. 
more than other creditors would get. That élément is not met by 
showing that he ought to bave thought so. However, if he considered 
the issue doubtful, he considered that there was a chance that what 
he did would hâve that resuit, and nothing can save that from being 
a préférence, except a bona fide belief that, in spite of temporary 
embarrassment, ht would carry the day. It is quite clear that, though 
the respondent hoped, yet he knew the resuit was very doubtful, 
and that he did not make the payment in the effort to carry through 
his afïairs successfully. I do think that, with a full knowledge of 
the dubiety of his alïairs, he may merely sélect some creditors to pre- 
fer, putting the rest to the chance, as he knows it, that he will pull 
through. Had the creditors known of his doubtful condition, they 
would under ail the authorities, be held chargeable with the f acts. 
His position cannot be better than theirs. 

Upon the remaining questions of the amendment of the pétition 
and the status of Brewster as petitioning créditer, the questions raised 
are irrelevant, because thèse three acts of bankruptcy occurred within 
four months of the amendment and of the intervention of Winter 
Russell. 

The size of the payment and of the two transfers is quite ample to 
allow them to serve as acts of bankruptcy. Size cannot be a material 
considération, except in so far as it touches the question of intent; 
but, if it were, the only cases which suggest size as determinative 
do so when the payments are trivial. Hère the total is $1,800. Cer- 
tainly there can be no question that this is a large enough sum to 
justify action. 

The respondent was unquestionably insolvent at the end of March. 
The contrary is barely suggested. As to the transfers, the burden of 
proof of solvency was in any case on him. As to the préférence, 
the question was in any case one of fact, which the master bas con- 
sidered most carefully and fully, and nothing is suggested to justify 
me in disturbing his finding. 

Report confirmed, and adjudication ordered. 



In re ELLERBEE. 

(District Court, N. D. Georgia. June 22, 1912.) 

Bankbuptcy (§ 407') — Discharge — Objections — False Statemknt. 

A bankrupt, in order to purcbase goods on crédit, made a statement 
to the sellers on August lii, 190ti, representing tliat he owed $10,550 ; 
that he had stock on hand of the value of îf9,000, accounts, notes, and 
mortgages that were good, valued at $8,000, and real estate valued at 
$14,000. His pétition in bankruptcy was filed Decemher 17, 1906, in 
which he listed his indebtedness at $16,046.31 and his real property at 
$6,450. There was no explanation of the Inerease in his indebtedness 
wlthout any inerease in his assets, and the real estate sold at public 
auction for only $3,000, with the exception of certain land In Georgia, 
worth about $200. Held, that sucîi statement was materially false, and 
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made for the purpose of obtainlng property on credît, and was therefore 
a bar to the bankrupt's discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. i§ 729-731, 
737, 738, 740-751, 758, 700, 7(51 ; Dec. Dlg. § 407.*] 

In the matter of bankruptcy proceedings of J. H. EUerbee. On 
objections to an application for a bankrupt's discharge. Sustained. 

M. J. Yeomans and H. A. Wilkinson, both of Dawson, Ga., for 
bankrupt. 

M. C. Edwards and Jas. G. Parks, both of Dawson, Ga., and May- 
son & Johnson, of Atlanta, Ga., for objecting creditors. 

NEWMAN, District Judg;e. The matter now before the court 
cornes on an application for discharge, to which there were objections, 
and the matter in issue was referred to a spécial master. The ob- 
jections were on several grounds, some of which, as disposed of by 
the spécial master, it is unnecessary to consider hère, for the reason 
that the case is controlled by the view entertained upon one ground 
of objection, which will appear from an extract from the report of 
the spécial master: 

"It Is further found that on August 13, 1906, sald bankrupt did make to 
objectors a statement In writing for the purpose of obtaining from them prop- 
erty on crédit ; that objectors relied upon said statetnent, and, so relying, 
on or about August 29, 1906, sold and delivered to said bankrupt property on 
crédit, and a part of the purchase money for sald property is still due sald 
objectors. The only question upon which the undersigned Is in doubt is as to 
whether sald statement Is so materially false as to be a bar to a discharge. 
Upon fhis question the following Bndings are inade: 

"(a) The bankrupt represented in said statement that bis 'stock on hand' 
was ?0,000; and, objectors falling to show that sald stock would not hâve 
involced practically that aniount, it Is found that sald statement is not ma- 
terially false as to sald item. 

'•(b) Bankrupt represented In sald statement that hls 'aecounts, notes, and 
mortgages, good,' were lfS,000; and, the objectors faillng to show that he 
did not own said araount of aecounts, notes, and mortgages which were, by 
hlm, considered good, it Is found that sald statement is not materially false 
as to that Item. It therefore appears that the only Items in said statement 
which could In any event be considered so inaccurate as to be construed as 
materially false are those in référence to bankrupt's indebtedness and the 
' value of hls real estate. 

"(c) Bankrupt represented in sald statement that he owed $10,550 on Au- 
gust 13, 1906, and In hls pétition in bankruptcy, ttled December 17, 1906, he 
llsted hls indebtedness at $lt>,046.31, aud at said hearing no explanation was 
made as to how sald Indebtedness was so Increased betweeu said dates wlth- 
out increaslng hls assets. 

"(d) Bankrupt valued hls real estate In said statement at $14,000, and in 
hls said pétition In bankruptcy scheduled it at $0,450; and it appesrs from 
the évidence that the greater part of it was soid later at public sale for a 
very much less amount, to wlt, about $3,000. It was not shown, however, 
that ail of said real estate was sold, as the 200 acres of land In Wayne coun- 
ty, Ga., listed in schedule B (1) of bankrupt's pétition, was not shown, at 
said hearing, to hâve been disposed of. Bankrupt valued sald 200 acres of 
land, In bis said pétition, at only $200. 

"Objectors show by testimony that land values in and around Bronwood, 
in Terrell county, Ga., did not decrease between the 13th day of August, 1906, 
and the tiuie of the flling of said pétition in bankruptcy, but did not make 
any proof as to the value of sald Wayne county property. Sald bankrupt 
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dld not explain, nor attempt to explain, In any manner whatever, any of the 
dlserepancles above set out. 

"That bankrupt's estlmate was Inaccurate as to the value of his real estate 
there can be no doubt; and whlle the opinion is not entertained that a bank- 
rupt shoiild be so strletly bound by estimâtes as by statements of fact, yet 
it Is believed that such estimâtes should not be so grossly Inaccurate as to 
be suggestive of fraud. As to whether the two items last above considered 
are so materially false as to be a bar to a discharge Is left for your honor's 
décision without suggestion." 

The facts set out by the spécial master as above are not contro- 
verted in any way, and it appears from the évidence they could not 
be; so that the question submitted for détermination on this branch 
of the case is whether, under the facts so stated, the bankrupt made 
a materially false statement in writing for the purpose of obtaining 
crédit. 

That the différence between the amount that the bankrupt said he 
owed in August and the amount that it appeared he owed the Decem- 
ber following Mras material will hardly be questioned. That the dif- 
férence between the value of his real estate as shown in the statement 
and that shown by his schedule in bankruptcy was material is quite 
apparent ; and to take the amount which the property brought at the 
sale as the real value, it is not only a material différence, but a very 
material différence. It brought at the sale less than one-fourth of the 
estimate placed on it in the bankrupt's statement made in August, 
even counting in the value of the 200 acres of land, valued at $200, 
in Wayne county. The évidence shows that there had not been any 
decrease in the value of land between the time the statement was 
made in August and the time of the filing of the pétition in bank- 
ruptcy. The différence between the statement, therefore, and the 
facts, being material, was the statement materially false in the sensé 
of the bankruptcy act ? 

The strongest case I hâve found in favor of the bankrupt in this 
matter is Gilpin v. Marchants' Nat. Bank, 165 Fed. 607, 91 C. C. A. 
445, 20 L. R. A. (N. S.) 1023. It was held there that the District 
Court erred in finding that the word "false" means no more than 
"not true," and is used in the statute "in its primary légal sensé, as 
importing an intention to deceive, and such a statement, in order to • 
constitute a bar to a discharge, must hâve been knowingly and inten- 
tionally untrue." According to Remington (volume 3, p. 751): 

"The false statement In writing which is enough to deny a diseharge im- 
plies a statement knowingly or recklessly made, without an lionest bellef in 
its truth, ahd with a purpose to mislead or deceive, and thereby to obtain 
from the person to whom it was made property upon crédit." 

According to Collier (page 286 [5]): 

"The falsity of the statement must be proven; and so it Is thought that 
it should be shown that the debtor knew it to be false, or at least dld not 
know it to be true. ïhe word 'false' means no more than not true. It is 
not usually necessary to show intention to deceive; but intention is always 
material as an élément of proof. Intention to deceive is, of course, différent 
from a purpose 'of obtaining such property on crédit.' The statement also 
must be material to the transaction. It must bave been, if not the moving 
cause of the sale on crédit, a contributing cause; i. e., the seller must to an 
extent at least hâve relled ou it. A fair test would seem to be: Was the 



CUMBERLAND TEL. ft TEL. CO. V. CITT OF MEMPHIS 953 

statement so 'materlally false' as to warrant a suit for the rescission of the 
sale? Numerous décisions In the state courts determining wliat are action- 
able false représentations may be consulted wltli proiit." 

The master was correct in finding ; 

"That banlcrupt's estlmate was inaccurate as to the value of his real estate 
there can be no doubt ; and while the opinion Is not entertalned that a bank- 
rupt should be so strlctly bound by estimâtes as by statemeuts of fact, yet 
it Is believed that such estimâtes should not be so grossly Inaccurate as te 
be suggestive of fraud." 

If the indebtedness of the bankrupt had increased from $10,550 to 
$16,046.31 between August and December, as indicated by the mas- 
ter, therè should be some explanation as to how the indebtedness was 
increased this large amount without a corresponding increase in as- 
sets. But, even passing this by, it could hardly be said that the very 
remarkable overestimate in the value of the real estate could hâve 
been a mère mistake of the bankrupt. It must hâve been overesti- 
mated for a purpose, and that purpose, it must be concluded, was to 
obtain crédit. 

The spécial master apparently leaves to the court the légal conclu- 
sion arising from the facts he states on this branch of the case, and 
the court is of the opinion that, under the facts stated, it must be 
held that the bankrupt made a "materially false statement in writing 
for the purpose of obtaining property on crédit." The testimony 
shows that W. W. Stovall & Bro., the créditer to whom the state- 
ment was made, sold goods to the bankrupt on the strength of this 
statement, for which he still owed them at the time of the bankruptcy. 

The application for discharge must be denied. 



CUMBERLAND TELEPHONE & TELEGRAPH CO. T. CITT OF 

MEMI'HIS et al. 

(District Court, W. D. Tennessee, W. D. September 17, 1912.) 

No. 675, in Equlty. 

L CONSTITUTIONAL LAW (| 115') — OBLIGATION OF UONTBACTS — MCNICIPAL 

Oedinakce. 

A City ordlnance may be considered a law of the state, wltbin the con- 
stitiitional provision prohiblting the state from passing laws iuipairlng 
the obligation of contracts. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dlg. §§ 274- 
277, 290 ; Dec. Dlg. $ 115.*] 

2. COUBTS (| 102*) NUMEER OF JUSIICES — Injunction Proceedisgs— "Stat- 

uie" — "Officee of Such State." 

Judldal Code (Act March 3, 1011, c. 231, 5 2G6, 36 Stat. 1162 [U. S. 
Comp. St. Supp. 1911, p. 236]) provides that no hiterlocutory Injunction 
restralning the enf«rcement of any "statute" of a state, by restraliiing 
the action of any offlcer of such state in the enforcement of the stat- 
ute, shall be issued by any Justice of the Suprême Court, or by any 
District Court of the United States, or any judge thereof, or by any 
Circuit Judge thereof actlng as a District Judge, on the ground of un-, 
constltutlonality, unless the application shall be presented to a Justice 
of the Suprême Court of the United States, or to a Circuit or District 
Judge, and shall be heard and determined by three judges, of whom at 

*For other cases see same topic & § ntimbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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least one shall be a Justice of the Suprême Court, or a Circuit Judgej 
and tlie otlier two eltlier Circuit or District Judges, and unless a ma- 
jority of tlie three Judges shall concur ia grantlng the application, etc. 
Beld, that the words "statute of a state" were used in sucli act In tlieir 
ordinary sensé as meaning a law dlrectly passed by a state Législature, 
and that the words "otticer of such state" meant an officer whose au- 
thority extended throughout the state ; and hence such act was not ap- 
plicable to a suit by a téléphone company to restraln the enforcement of 
a city ordinance flxlng téléphone rates to be charged by sucli company. 
TP/d. Note. — For other cases, see Courts, Cent. Dig. §§ 351, 352; Dec. 
Dig. § 102.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6635-6638; 
vol. 8, p. 7804; vol. 7, pp. 6647-6648.] 

In Equity. Suit by the Cumberland Téléphone & Telegraph Company 
against the City of Memphis and others. On application for a prelim- 
inary injonction brought on for hearing under Judicial Code, § 266. 
Application remanded for hearing and détermination before a single 
District Judge. 

W. L. Granbery, of Nashville, Tenn., and Wright, Miles, War- 
ing & Walker, of Memphis, Tenn., for complainant. 

Chas. M. Bryan and Léo Goodman, both of Memphis, Tenn., for 
défendants. 

Before DENISON, Circuit Judge, and McCALL and SAN- 
FORD, District Judges. 

PER CURIAM. In this matter the District Judge was asked to 
issue a preliminary injunction to restrain the enforcement of an or- 
dinance of the city of Memphis, fixing the rates to be charged by 
the complainant Téléphone Company. Doubting his authority to 
hear this application alone, because of the requirements of section 
266 of the Judicial Code, the District Judge called in another Dis- 
trict Judge and a Circuit Judge to sit with him. 

The first matter considered by the court, so constituted, must 
be the question of power, because, if the section does apply, a Dis- 
trict Judge cannot hear the application alone; and, if the section 
does not apply, the other judges cannot participate in the hearing. 
The question does not seem to hâve been passed upon, except in 
one case, where it was decided, without discussion, that section 266 
was not applicable. Sperry & Hutchinson Co. v. City of Tacoma 
(C. C.) 190 Fed. 682. 

[1] We agrée that this section of the Code is ambiguous, and 
is capable of a construction which would make it apply to the case 
before us. It is well settled that a city ordinance may be consid- 
ered a law of the state, within the meaning of the constitutional 
provision that no state shall pass any law impairir^g the obligation 
of contracts. N. O. Waterworks v. L,ouisiana Sugar Co., 125 U. 
S. 18, 31, 8 Sup. Ct. 741, 31 L. Ed. 607; Iron Mt. R. R. Co. v. Mem- 
phis (C. C. A. 6), 96 Fed. 113, 126, 37 C. C. A. 410. The same con- 
sidérations hâve led to holding that the order of a railroad com- 
mission was a "law of the state." Grand Trunk Ry. v. Indiana R. 

•For other cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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R. Commission, 221 U. S. 400, 403, 31 Sup. Ct. 537, 55 L. Ed. 786. 
So, too, the mayor of Memphis, who is one of the défendants, is, 
for some purposes, considered to be an officer of the state (State 
V. Critchett, 1 Lea [Tenn.] 272) ; and hence the restriction of sec- 
tion 266 to "injunctions against state officers" does not necessarily 
exclude the présent case. 

[2] However, considering the entire section together, and what 
is known as to the reasons for its enactment, the majority of the 
court, as now constituted, considers that this section does not govern 
the présent case. They think that the natural meaning of "statute of 
a state" is a statute or law directly passed by the Législature of 
the state, and the natural meaning of "any officer of such state" is 
an officer whose authority extends throughout the state, and is not 
limited to a small district; and they believe that Congress used 
thèse phrases with this natural meaning, rather than with the 
broader and less obvious meaning which trained lawyers might find 
therein. This conclusion is fortified by the requirement that no- 
tice must be given to the Governor and the Attorney General, as 
being real représentative parties in interest. It is true that the en- 
tire state, and, through the state, the Governor and the Attorney 
General, are interested in the validity of every municipal ordi- 
nance; but this interest is indirect and remote, and, it is thought, 
probably was not in the congressional mind. 

The argument of convenience is also not without force in deter- 
mining the congressional intent. The cases of direct attack upon 
a spécifie act of the Législature by seeking to enjoin the gênerai 
state officers are, presumably, of great gênerai importance, and are 
not so numerous that it is impracticable to hâve them heard by 
three judges. The controversies involving the constitutionality of 
ordinances, or rules, or by-laws of cities, villages, counties, taxing 
districts, and other subordinate municipalities are tj-pically less im- 
portant, and are so numerous that it would be difficult, if not im- 
possible, to hâve them ail heard under section 266 without disor- 
ganizing ail the business of the circuit. It seems improbable that 
Congress intended to create a situation which would be so very 
difficult to meet. 

It is understood, also, that the demand for the enactment of this 
section arose from the instances where the courts had suspended 
the opération of an act of the Législature or an order of a state 
commission, in either case affecting the state at large; and that 
Congress thought it unseemly for one District Judge to set aside, 
in a preliminary and more or less ex parte way, the deliberate acts 
of the Législature, or of a body acting for the entire state. This 
considération would not apply with the same force to the more 
common controversies involving the conflicting claims of a subor- 
dinate municipality and of an individual or a corporation. 

It is to be observed, further, that counsel on botli sides hâve 
taken the view that section 266 does not apply, and, accordingly, 
hâve not given the statutory notice to the Governor or Attorney 
General, but hâve both acquiesced in submitting the application 
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to the District Judge alone. The question being one of power, we 
cannot be controlled by the views of counsel; but their action is, 
perhaps, indicative of the probable meaning to the members of 
Congress of the various phrases which are found in the stature. 

Thèse being the views of the majority of the court, the applica- 
tion will be heard and determined by the District Judge to whom 
it was originally made. 



CHICKERING & SONS v. CHIOKERING et al. 

(Circuit Court, N. D. Illinois, E. D. December 28, 1911.) 

No. 26,159. 

TeadU-Mabks and Tkade-Namks (§ 95*) — Suit fob Uni'aib Compétition — 
injunction. 

An injunctional order restralning unfair compétition In tlie use o 
tbe name "Chlckerlng" on pianos construed. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 108 ; Dec. Dig. § 95.* 

Ilnfalr compétition in use of trade-mark or trade-name, see notes to 
Seheuer v. Muller, 20 C. C. A. 165 ; Lare v. Hurper & Bros., 30 C. C. A. 
376.] 

In Equity. Suit by Chickering & Sons against Clifford C. Chick- 
ering and others. On motion by complainants to define and en- 
large order granting preliminary injunction. Granted in part. 

Holt, Wheeler & Sidley, for complainants. 

Rector, Hibben, Davis & Macauley (Edward Rector, of counsel), 
for défendants. 

KOHLSAAT, Circuit Judge. Complainants move the court to 
decree that the injunctional order of the court, heretofore entered, 
be extended to and made binding upon the défendant to the sup- 
plemental bill herein. This relief is proper, and it will be so or- 
dered. 

Complainants further move the court to define and, if necessary, 
enlarge the injunction, so as to give complainants the effective pro- 
tection which they claim the order was intended to afïord. De- 
fendants oppose this latter motion upon the grounds: (1) Because 
complainants corne into court with unclean hands, in that they hâve 
made and are making false représentations, to the effect that their 
piano is still being made by Chickering & Sons and Messrs. Chick- 
ering & Sons ; (2) because the motion amounts to an attempt to 
retry the application for the original injunction and broaden same; 
(3) in the face of the intimation of the Court of Appeals that the 
order was too broad; and (4) the further fact that the cause is 
practicàlly ready for final hearing; (5) and the holding of certain 
Suprême Court décisions rendered since the entry of the injunc- 
tional order; (6) and because the construction asked is inconsis- 
tent with the terms of the injunctional order; and (7) because de- 
fendants hâve been pursuing their présent course unmolested for 

•For other cases see same topic & § numbee in Dec. & Am. Digs. ISO" to date, & Rep'r Indexes 
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more than nine years; and (8) because this is attempted with a 
view to injure défendant in advance of a final decree. 

The court finds that the point first named is, under the facts of 
this case, not well taken, and constitutes no bar to this applica- 
tion. The court further finds that, so far as the motion involves 
injunctional relief not granted in the original order, it should and 
virill not be now entertained, in view of the time which has elapsed 
since the injunctional order was entered and the condition of the 
record with référence to final hearing; that, as to the complain- 
ants' contention that whatever appears on the fall-board of défend- 
ants' piano constitutes the name of the piano, the court is not pre- 
pared at the présent time to go to that extent; that the use of the 
words, "Chickering Bros., Chicago," upon the fall-board of de- 
fendants' piano, without other means of advising a purchaser that 
the piano was and is not the piano of the original Chickering & 
Sons, exhibited adjacent thereto and as prominently as the name 
"Chickering Bros., Chicago," is exhibited, was and is not a compU- 
ance with clause 2 of said original injunctional order, and consti- 
tutes a violation thereof; that it is the meaning and intent of said 
clause 2 that every use of said name of "Chickering," or "Chicker- 
ing Bros.," on the fall-board or elsewhere on their piano, or in 
advertising, should and shall, in close proximity thereto, be accom- 
panied by equally prominent words, or other means, which shall 
be sufficient to advise any intelligent person dealing with défend- 
ants that the piano is not that of complainants ; that the use of 
the term, "the only Chickering making pianos," is an évasion and 
a violation of clause 5 of the order enjoining défendants "from 
making use of, on or in connection with the manufacture or sale 
of pianos, the statement, 'The only piano made by a Chickering,' 
or any statement similar thereto, or from stamping, stenciling, or 
impressing upon their said pianos said statement, or any statement 
similar thereto." 

Complainant may prépare a supplemental decree in accordance 
herewith. 



A. STEIN & CO. V. LIBERTY GARÏER MFG. CO. et al. 

(District Court, S. D. New York. September 20, 1912.) 

Tbade-Maeks and Trade-Names (§ 59*) — Infkingemeni — Preliminaet In- 
junction. 

Where complainant owned a valid trade-mark in the name "Paris" as 
applïed to garters, and there was évidence tliat defendant's use of tbe 
Word "Erench" in the same connection produced confusion among retall 
purchasers, and also that defendant's connec-tlon with the L'efendant in a 
prier suit relating to similar alleged infringement was such that it might 
hâve had the question as to confusion of goods and as to similarity of 
names settled in that suit, complainant was entitled to a preliminary in- 
junction restraining defendant's use of the word "French" as applled to 
garters in compétition with plalntlfif's trade-mark. 

[Ed. Note. — For other cases, See Trade-Marks and Trade-Names, Ceni. 
Dig. §§ 68-72 ; Dec. Dig. § 59.*] 

•For ot'ner cases see same topic & § numbek in Dec. & Am. DJgs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by A. Stein & Co. against tHe Liberty Garter 
Manufacturing Company and others. On motion for preliminary 
injunction. Granted. 

Philipp, Sawyer, Rice & Kennedy, for complainant 
Abr. A. Silberberg, for défendants. 

LACOMBE, Circuit Judge. The facts upon which complainant 
charges infringement of its trade-mark and unfair compétition are 
substantially the same as those shown in the former suit of the same 
complainant against Louis Grosner. When application was made 
in that suit for a preliminary injunction, the court was inclined to 
the opinion that, although the word "French" looked very much 
unlike the word "Paris," the use of the former as a brand for gar- 
ters might very easily resuit in confusing the goods sold under that 
brand with those manufactured by complainant and sold to purchas- 
ing users as "Paris" garters. This impression was strengthened by 
the many similarities in the dress of the goods of both parties as 
packed for sale. Some of thèse similarities were no doubt the nat- 
ural resuit of packing such goods conveniently for market, but there 
were (and are) others which apparently hâve been adopted, not from 
any necessity or mère convenience, but solely to imitate peculiari- 
ties of complainant's packing. Nevertheless it seemed wiser to post- 
pone décision of the question till final hearing in order that such 
testimony as complainant ofïered touching such confusion might be 
submitted to the test of cross-examination. 

After the complainant's record in that case was complète, défend- 
ant Grosner ofïered no testimony, and judgment against him was 
entered by default. The record now submitted seems quite clearly 
to indicate that the relations between the défendant in the former 
suit (Grosner) and défendants hère, who since 1909 hâve (individ- 
ually or through corporations which they control) been making and 
selling thèse "French" garters, were such that the latter could, if 
they so wished, hâve had ail question as to confusion of goods 
through' similarity of names settled in the former suit. There is 
no reason, therefore, for again postponing the décision of the ques- 
tion till final hearing. Complainant bas shown its ownership of a 
valid trade-mark in the word "Paris" as applied to garters, and 
there is évidence showing that the use of the word "French" in 
the same connection does produce confusion among retail pur- 
chasers. Especially persuasive is the affidavit of Frank in rebut- 
tal showing instances where defective "French" garters hâve been 
returned by retailers to the manufacturer of "Paris" garters, pre- 
sumably under the impression that the two names referred to the 
same goods. Complainant may therefore take an order for pre- 
liminary injunction against the word "French" as a brand for gar- 
ters. The opération of the injunction will be suspended for 30 days 
in order to give opportunity to make the necessary changes in labels 
and advertisements. 
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SPENCEB y. LOWEÎ. 

In re TYLEE-LOWB MERCANTILE OO. 

(drciilt Court of Appeals, Eighth Circuit. August 26, 1912.) 

No. ,3,609. 

Bankbtjptcy (§ 340*)— Corporations — Notes to Officers. 

Where the président of a mercantile corpoi'ation advaneed money to 
It and received the corporation's notes signed by himself as président 
and by the secretary under the corporate seal, such notes were prima 
facle a liability of the corporation in bankruptcy. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 
Bankeuptct (§ 339*) — Claims— Objections— Sufficienct. 

Objections to claims of creditors in bankruptcy should be in writing, 
and sufficiently explicit to Indicate to the clalmant the nature and char- 
acter thereof. 

[Eid. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 525, 526; 
Dec. Dig. § 339.*] 
Bankruptcy (§ 312*) — Claims— Rights of Claimant— Estoppel. 

Where the président of a bankrupt coriwration had loaned money to 
it on notes, he was not estopped to claim the allowance thereof against 
the corporation's assets in bankruptcy because of statenients of assets 
and liabilities made at various times which did not Include the notes, 
In the absence of any évidence tbat he had knowledge of tUeir contents, 
or that crédit was extended to the corporation, and the position of 
creditors changea on the faith thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 496-500; 
Dec. Dig. § 312.»] 
Cobpoeations (§ 152*) — Dividends — Division of Profits by Stocxholdebs. 
Stockholders of a solvent corporation, Ineliiding the directors, may 
meet and agrée to a division of profits without the forma lity of declar- 
Ing a dividend, such a division belng équivalent to a dlvidend, and the 
same having been credited to individual stockholders on the books of 
the corporation, and, subsequently having been withdrawn In whole or 
in part, those who had not withdrawn the same were entitled to recover 
their share frora the corporation as dividends, though its articles pro- 
vided that tbe directors should bave power to déclare dividends to be 
pald out of profits when in their judgment it was proper to do so. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 564-567; 
Dec. Dig. § 152.*] 

Corporations (§ 152*)— Dividends— Profits— Accounts Receivable. 

Though a corporation created for the purpose of merchandising may 
not déclare dividends except out of net profits, book accounts against 
parties to whom merchandise had been sold in the ordinary course of 
business, and concerning which there is no question, may be included 
In the assets of the company in determining whether or not there has 
been a net profit. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 564-567; 
Dec. Dig. § 152.*] 
Bankruptcy (§ 468*) — Failurb ~to AppeaI/ — Effect. 

Where a créditer of a bankrupt was allowed only a small portion of 
the claim flled, but did not appeal, he could not be awarded more on 
an ineffective appeal by objecting creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 930: Dec 
Dig. § 468.* 

Appeal and revlew In bankruptcy cases, see note to In re Eggert 
43 C. C. A. 9.] 



•For other cases see same topic & § numebk in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
198 P.— 61 
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Appeal from the District Court of the United States for the Dis- 
trict of Colorado. 

In the matter of bankruptcy proceedings of the Tyler-Lowe Mer- 
cantile Company. From a judgment of the District Court reversing 
a referee's order disallowing in part the claim of John W. Lowe, and 
allowing the claim in the sum of $4,864.12, certain creditors prose- 
cuted an appeal in the name of Fermor J. Spencer, trustée. Affirmed. 

Hugh McLean (E. T. Murphy, on the brief), for appellant. 

Andrew W. Gillette (Henry H. Clark and Newton W. Crose, of 
counsel), for appellee. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

SMITH, Circuit Judge. John W. Lowe was originally a farmer 
in Missouri. Before leaving tliat state and early in 1901 he bought 
a half interest in a stock of goods of M. F. Tyler at Ft. Collins, Colo. 
May 1, 1901, the Tyler-Lowe Mercantile Company was incorporated 
with a capital stock of $30,000 to take over the business. Shares of 
stock for $100 each were issued fully paid and nonassessable. Stock 
to the amount of $15,000 was issued to Mr. Tyler, $14,000 to John W. 
Lowe, $500 to Fount L. Lowe, and $500 to James E. Lowe. Mr. 
Tyler was the first président. The stockholders remained unchainged 
until February 1, 1904, when Mr. Tyler sold $10,000 of his stock to 
Frank Loveland, with an agreement that his remaining $5,000 should 
be taken up within a year, which was done by the Lowes. After the 
sale by Tyler, John W: Lowe became président of the company. Jan- 
uary 28, 1907, Mr. Loveland sold out to the Lowes, and from that 
time the stock was owned one-half by John W. Lowe and one-fourth 
each by Fount L. Lowe and J. E. Lowe. Fount L. Lowe was about 
20 years of âge in 1901, and was secretary and bookkeeper of the 
corporation until its failure. The business was very prosperous until 
some time in 1907, when it began to run behind and lost heavily until 
July 27, 1910, when the corporation was adjudged an involuntary 
bankrupt, and Fermor J. Spencer was appointed and qualified as 
trustée. AU the parties interested in the store were active in its man- 
agement, John W. Lowe having moved to Ft. Collins shortly after his 
purchase, but he never took any part in the détails of bookkeeping. 
It is undisputed and indisputable that he loaned the corporation on 
its notes October 30, 1908, $1,500, November 17th $3,000, and Feb- 
ruary 3, 1909, $1,500. It is not claimed thèse notes hâve ever been 
paid, but a sét-off is claimed. Mr. Lowe made other loans not rep- 
resented by notes which in the view taken of this case it is unneces- 
sary to enumerate. He filed a claim for the amount of the notes and 
for his account. To his claim the Wheeler and Motter Mercantile 
Company filed the following objections: 

"Coiiies now Wheeler & Motter Mercantile Company, a corporation organ- 
ized and existlng under and by virtue of the laws of the state of Missouri, 
a creditor and party in interest in the estate of the Tyler-Lowe Mercantile 
Company, and objects to the allowance of the claim of John W. Lowe filed 
herein for the sum of eleven thousand nine hundred thirty-niue (.$11,939.73) 
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aud '3/ioo dollars on the following grounds ; that said claiin Is not listed 
for said amount in the scbedules of liabillties filed herein as sworn to by 
an officer of the bankrupt corporation ; that at divers times said bankrupt 
corporation hâve issued flnancial statemeuts purporting to give the amount 
of its liabillties, and in such statements no amount is stated as ovvlng 
^ohn W. Lowe; that the books of the bankrupt corporation do not show 
that the Tyler-Lowe Mercantile Company to be indebted to the said John 
W. Lowe in the sum aforesald ; that the said John W. Lowe bas received 
inoneys at différent times from said bankrupt corporation sufJicient to offset 
any claim that he niay hâve against the estate of said bankrupt, the Tyler- 
Lowe Mercantile Company. Wherefore your objecter prays that a heariug 
be had. and that tlie claim of John W. Lowe against the estate of the ïyler- 
Lowe Mercantile Company be disallowed." 

The claim was allowed by the référée in the sum of $6,760.50, be- 
ing'the amount of the notes, but was rejected as to the account. Later 
upon application of the Wheeler & Motter Mercantile Company and 
other creditors a rehearing was granted, and the claim was wholly 
rejected. On review the District Court reversed the référée, and or- 
dered him to allow the claim in the sum of $4,864.12. The trustée 
having determined not to appeal, the majority of the creditors were 
permitted to do so, but no appeal bas been taken on behalf of John 
W. Lowe. The amount allowed is less than the amount of the notes, 
and for this reason many of the questions which would otherwise be 
material need not be considered. 

[1] Thèse notes are signed by the corporation by its président and 
secretary, and are under the corporate seal. They were given for 
moneys indisputably advanced at the time, and are prima facie a lia- 
bility of the bankrupt. The books of the corporation were never well 
kept, but it appears that during the years when the business was con- 
ducted at a profit the supposed profits were annually credited to the 
individual stockholders, but ordinarily no dividends were voted by 
the stockholders or directors. February 3, 1902, a formai dividend 
of 10 per cent, was voted by the directors. On February 1, 1904, at 
the meeting of the board of directors, Mr. Tyler moved that a div- 
idend be declared of $24,745.68, seconded by Mr. Lowe. There is no 
record of any vote upon this resolution, but the same day there was 
credited to each of the stockholders substantially his share of the 
amount named in the resolution less the amount theretofore credited 
him. February 1, 1906, the stockholders adopted a resolution that 
the profits for the year be divided and credited to the différent stock- 
holders. On February 1, 1907, profits were credited to each of the 
stockholders, but there is no record of either board of directors or 
stockholders voting a dividend. On February 1, 1908, 1909, and 1910, 
losses were charged to ail the stockholders. The amount charged on 
February 1, 1908, to John W. Lowe was $2.425.17; on February 1, 
1909, $7,019.99; on February 1, 1910, $2,760.46. It appears, how- 
ever, that no meeting of February 1, 1910, was ever in fact held and 
the minutes of it were written up by the secretary in anticipation of 
one being held. 

[2] In the argument for appellant it is first insisted that John W. 
Lowe is estopped to prosecute his claim. An examination of the ob- 
jections of the Wheeler & Motter Mercantile Company reveals that 
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no suggestion of estoppel was made therein. The rules of pleading 
are not so strict in référence to claims in banliruptcy as in other cases. 
Whitney v. Dresser, 200 U. S. 532, 26 Sup. Ct. 316, 50 L. Ed. 584. 
And it has been held that objections to a claim need not be in writinç. 
Embry v. Bennett," 162 Fed. 139, 89 C. C. A. 163; Orr v. Park, 183 
Fed. 683, 106 C. C. A. 33. In Re Royce Dry Goods Co. (D. C.) 133 
Fed. 100, Judge Phillips said: 

"There is notliing in the act or the rules in bankruptcy directing the form 
of such objections. Tliey should be in wrltlng, and tbe spécifications doubt- 
less should be sufiiciently explicit to indicate to the claimant the nature and 
character thereof." 

The additional question remains whether when a party puts his ob- 
jections in writing he can afterwards in an appellate court rely upon 
wholly différent objections not shown to hâve been urged in the court 
below, 

[3] It will not be necessary to pass upon thèse questions hère. The 
estoppel rests upon an alleged concealment of the real financial con- 
dition of the corporation by the f oUowing means : First. By written 
crédit statements issued to the objecting creditors on February Ist 
and February 4, 1910, which purported to give the company's liabil- 
ities, but did not include John W. Lowe's alleged claim. Neither of 
thèse statements was signed by John W. Lowe. It is not shown that 
he had any knowledge of their contents, and they did not without 
such évidence operate as an estoppel upon him. This is altogether 
aside from the question of any showing of change of conditions upon 
the faith of them. Second. By the report to the Secretary of State 
filed March 2, 1910, in which the total indebtedness was stated at an 
ambunt which admittedly did not include the claim of John W. Lowe. 
Suiîîce it to say that it does not appear that any crédit was extended 
to the corporation after this statement became known to the creditors 
or that they changed their position in reliance upon it. It does not 
appear that any of the creditors acted upon this statement to their 
injury after they heard of its existence. Third. By a list of cred- 
itors of the Tyler-Lowe Mercantile Company exhibited to représenta- 
tives of the creditors in March, 1910, in which list the claim of John 
W. Lowe was not included. This statement was not made by John 
W. Lowe, and he dénies ail knowledge of it. Fourth. By the bill of 
sale signed by John W. Lowe in May, 1910, in which it was alleged 
that a complète list of the creditors was given, but which it is admit- 
ted did not show any claim upon the part of John W. Lowe. There 
is no showing that any crédit was extended by any of the creditors 
with knowledge of this statement. Not only did the creditors plead 
défenses, and not plead estoppel, but no estoppel is shown. It is con- 
tended, however, that Lowe was not entitled to hâve any part of his 
claim allowed because of certain offsets as shown by the books, and 
in this connection it is insisted that none of the dividends or profits 
credited to John W. Lowe could stand because they were not voted 
by the board of directors. 

More than $11,000 was thus credited to M. F. Tyler and ail paid 
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to him. More than $3,000 was thus credited to Frank Loveland and 
ultimately he received payment in full. The Lowes received mer- 
chandise and cash as against their several crédits, but their accounts 
were never closed. Stockholders' meetings were held annually, and 
in every instance were attended by ail of the stockholders and ail of 
the directors. At thèse meetings the profits to be apportioned were 
agreed on by common consent and the crédits made by the secretary 
were authorized and approved by the stockholders and directors, but 
no notations thereof were made on the minutes. Tyler and Loveland 
were paid those crédits in full. Article 5 of the by-laws of the cor- 
poration provided : 

"Divideiids. The board of directors shall hâve power to déclare dlvidends 
upon the capital stock of this company to be paid out of the money in the 
treasury or property belouging to the company not needed for other pur- 
poses, when, in its judgment it would be proper and for the best interests 
of the company." 

[4] It is laid down in a number of standard text-books that, in the 
absence of other authority, it is the duty of the board of directors, 
and not that of the stockholders, to détermine whether or not a div- 
idend shall be declared. We hâve carefully examined ail of the au- 
thorities cited in support of this text, and the only cases which so hold 
are Grant v. Ross, 100 Ky. 44, 37 S. W. 263, and Hamblock v. Clip- 
per Lawn Mower Company, 148 111. App. 618, both of which pass 
upon the question of whether stockholders can vote a dividend in this 
country without discussion, and upon the citation of authorities in 
which the question was not involved. On the other hand in Hartley 
V. Pioneer Iron Works, 181 N. Y. 72>, 73 N. E. 576, it is held that 
there may be a division of profits among stockholders without the 
formality of declaring a dividend. Such a division of profits is the 
équivalent of a dividend, and to the same efifect is Central of Georgia 
Railroad Co. v. Central Trust Co., 135 Ga. 472, 69 S. E. 708, 717, and 
in Southwestern Railway v. Martin, 57 Ark. 355, 21 S. W. 465, a re- 
port was made by the président showing profits and the amount each 
stockholder would be entitled to and a resolution was offered that 
profits be distributed according to said report. The minutes failed to 
show the adoption of the resolution, but the books showed payments 
to the other stockholders aside from the plaintiff as if the resolution 
had been adopted, and it was held that an action by the plaintiflf would 
lie for his dividends. In the case of Barnes v. Spencer & Barnes Com- 
pany, 162 Mich. 509, 127 N. W. 752, 139 Am. St. Rep. 587, the court 
says: 

"Though the record does not show that, as formai action was talîen as 
would be shown by the records of a carefully conducted corporation, we 
think it cannot be said that dividends were not authorized and declared. It 
must be remembered that no question of the right of creditors is involved. 
See Oook on Corporations, 534 ; Hartley v. Pioneer Iron Works, 181 N. Y. 
73, 73 N. B. 576; Rorke v. Thomas. 56 N. Y. 559; Reading Trust Co. v. 
Reading Iron Works, 137 Pa. 282, 21 Atl. 169, 170; McKuslek v. Seymour, 
etc., 48 Minn. 172, 50 N. W. 1116. Penn. Iron Works v. Mackensie, 190 
Mass. 61, 76 X. E. 228: 'A resolution will be construed as équivalent to a 
dividend where any other construction would amount to an illégal prefer- 



yt)6 198 FEDERAL REPORTER 

ence among tbe stoekholders.' Kedhead v. lowa National Bank, 127 lowa, 
572, 103 N. W. 796: 'A dlvldend may be légal, even though not formally 
declared, it being paid by comnion consent, and bence cannot be recovered 
back on that ground after being actually pald.' Berryman v. Bankers', etc., 
Go., 117 App. Div. 730, 102 N. Y. Supp. 695: 'Tbe stockbolders may agrée 
among themselves informally to distrlbute a certian sum as dividends with- 
out going through tbe form of eorporate action. No formai déclaration is 
necessary, either by tbe stockbolders or board of directors, and a distribu- 
tion of profits by a unanlmous consent without eorporate action is légal.' 
Groh's Sons v. Grob, 80 App. Dlv. 85, 80 N. Y. Supp. 438. A division of 
profits is a dlvldend, even though not called such and not considered such 
by tbe directors or stoekholders. Cook on Corporations, p. 1445, and cases 
clted. A serip dlvldend is resorted to where company bas profits not in 
cash. Cook, Par. p. 1446." 

In Northwestern Marble & Tile Company v. Carlson, 116 Minn. 
438, 133 N. W. 1014, where the board of directors adopted a resolu- 
tion, "Moved by Darelius, seconded by Hedwall, that a dividend of 6 
per cent, be declared on the common stock, payable in common stock 
or in cash, at the option of the stockholder, at such time as the finances 
of the firm will in the judgment of the board of directors warrant," 
it was held that, upon a showing that the finances of the company 
would warrant it, recovery could be had by a stockholder in the ab- 
sence of any further resolution upon the part of the board of di- 
rectors. See, also, Stoddard v. Shetucket, 34 Conn. 542. 

We hold that when ail the stoekholders, including ail the directors 
of a Suivent corporation, meet and agrée to a division of profits, and 
they are credited to the several individual stoekholders upon the books 
of the Company, and subsequently some of the stoekholders withdraw 
their shares in whole or in part, that is the équivalent of a dividend. 
The claimant was therefore entitled to the dividends credited to him 
which did not impair the capital stock. 

It is cpntended that thèse would be illégal because in making up 
the statement of the condition of the company they took into consid- 
ération a small amount of bills receivable. 

[5] Where a corporation is created for the purpose of merchandis- 
ing, while it has no power to déclare dividends except out of net 
profits, it does not follow that its book accounts against parties to 
whom merchandise has been sold in the ordinary course of business 
and concerning which there is no question may not be included in the 
assets of the company in determining whether there has been a net 
profit or not. There is no évidence that any of the dividends credited 
to the stoekholders did in fact impair the capital. 

We next come to the question of the charging of losses. There was 
no référence to this at the stoekholders' meetings in 1908 and 1909^ 
and the évidence quite clearly shows that the claimant never knew 
that any losses were charged to him. The alleged meeting of 1910 
was never in fact held, and the évidence fairly shows that there was 
due to the claimant substantially the whole of the amount claimed 
by him, but even if the charges of losses made in 1908 and 1909 stand 
there was still due Lowe exclusive of interest on his notes according 
to their terms in excess of the amount awarded him by the court 
below. 
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[6] As the District Court allowed him but $4,864.12, and as he has 
failed to appeal, and no further relief can be granted him, the decree 
is affirmed. 



MORGAN GARDNER ELECTRIC CO. v. GENERAL ELECTRIC CO. 

(Circuit Court of Appeals, Seventh Circuit Aprll 23, 1912.) 

No. 1,573. 

Appeal from the Circuit Court of the United States for the Northern TAs- 
trlct of Illinois. 

See, also, 159 Fed. 951. 

Glenn S. Noble, of Chicago, 111., for appellant 

William K. Richardson, of Boston, Mass., and Edward Rector, of Chicago, 
111., for appellee. 

PEB CURIAM. Appeal dismlssed, on motion of counsel for appellant 



UNITED STATES v. DE FAUR et al. 

(Circuit Court of Appeals, Seventh Circuit April 24, 1012.) 

No. 1,656. 

In Error to the District Court of the United States for the Northern Dis- 
trict of Illinois. 

See, also, 187 Fed. 812, 109 C. C. A. 572. 

Edwln W. Sims, of Chicago, 111., for the United Statea. 
Timothy J. Fell, of Chicago, 111., for défendants in error. 

PER CURIiVM. Judgment entered reversing pursuant to stipulation, 



SMTTIIE y. SUPREME LODGE, K. P, 
(District Court N. D. New York. September 23, 1912.) 

1. Insubance (§ 693*) — Corporate Acts — Evidence. 

The testimony of the secretary of an Insurance order that he has the 
custody of its minutes and records, and that a pamphlet Introduced in 
évidence contains a true copy of a new constitution and gênerai laws of 
the order relating to Insurance which were adopted and promulgated by 
the Suprême Lodge on a certain date, does not establish either their 
adoption or promulgation, where the witness does not claim to hâve any 
Personal knowledge of the facts, the records are not introduced in évi- 
dence, and there is no testimony that the matter contalned in the pamph- 
let is a copy of anything thereln. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. $ 1833; Dec. 
Dig. § 693.*] 

2. Insueance (I 719*) — Mtjtual Bbnefit Insubance — Inceeasb of Assess- 

MENTS — Absent or Membee. 

Where, at the time of the making of a contract of Insurance between a 
fraternal order and a member, the constitution of the order contalned a 
table of the monthly assessments required to be paid by each member 
insured, graded according to âge at the time of the contract, a copy of 
which was furnlshed to the member, together with a printed statemeat 



♦For otlier cases see same lopic & i nuueeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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signed by the board of control, representing that the assessments re- 
mained the same through llfe, an agreement by tbe member in his appli- 
cation that, "I will punctually pay ail dues and assessments for which I 
may beoome liable and that I will be governed, and this contract shall be 
controlled, by ail the laws, rules and régulations of the order governing 
this rank now in force or that may hereafter be enaeted by the Suprême 
Lodge," does not amount to a consent that the Suprême I/odge may by a 
subséquent enactment so amend the constitution and fundamental law of 
the order as to largely Increase his assessments, and, in the absence of 
an explicit consent thereto, the member cannot be bound by such action, 
which impairs vested rights secured to him by the contract. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. | 1855 ; Dec. 
Dig. § 719.*] 

3. Insukance (I 719*) — Mutual Benefit Insurance — Power to Increase 

Kates — General Provision Autiiokizing Amendment of Laws. 

A gênerai provision in the constitution of a fraterual order which in- 
sures the Uves of its members that the constitution and gênerai laws may 
be amended by a speclfled vote of the Suprême Lodge cannot be so con- 
stmed as to authorize amendments which materially increase the premi- 
ums or assessments to be paid by members under existing contracts, 
where no power to Increase such rates is specifieally reserved in the con- 
tracts. 

[liid. Note. — For other cases, see Insurance, Cent. Dig. § 1855; Dec. 
Dig. § 719.*] 

4. Insurance (§ 719*) — Mutual Benefit Insurance — Contract. 

Where a member of a fraternal insurance order on makiug his applica- 
tion and contract of insurance was furnished by the offlcers of the order 
with copies of its constitution and by-laws relating to insurance, upon 
which he relied, he cannot be held bound by the provisions of a later 
constitution and by-laws, which, although adopted prior to his contract, 
were not diselosed to him, and which materially affect his contract rights. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1855; Dec. 
Dlg. § 719.* 

Mutual benefit insurance contracts as affected by subséquent provisions 
and amendments of charter, constitution, or by-laws, see note to Suprême 
Council A. L. H. v. Champe, 63 O. O. A. 285.] 

In Equity. Suit by Arthur V. H. Smythe against the Suprême 
Lodge, Knights of Pythias. On final hearing. Decree for com- 
plainants. 

This is an action in equity to enjoin and restrain the défendant from can- 
celing, or attemptlng to cancel, a policy of insurance issued by it and deliv- 
ered to the plalntifC, and on which plaintlff has paid assessments for many 
years, but on which the défendant nôw demands the payment of inereased 
assessments. The plaintlff also asks judgment that, in case the défendant 
shall hâve canceled said policy prior to the judgment or decree of the court 
In the premlses, It be adjudged to restore same and continue same in force 
at the same rates of assessment and monthly payments as specified in the 
policy and flxed at the time the policy was issued. 

R. J. Sanson and H. V. Borst, both of Amsterdam, N. Y., for 
plaintifï. 

John J. McCall and W. E. Ward, both of Albany, N. Y. (J. Good- 
rich, of Indianapolis, Ind., of counsel), for défendant. 

RAY, District Judge (after stating the facts as above). The 
true and correct name of the défendant is Suprême Lodge, Knights 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rop'r Indexes 
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of Pythias, and the pleadings, etc., by stipulation in open court on 
the trial were amended accordingly. The case was removed from 
the Suprême Court of the state of New York into the United States 
court. The plaintifï is a résident and citizen of the county ofMont- 
gomery, state of New York, and the défendant is a corporation or- 
ganized and existing under an act of Congress making it a corpora- 
tion of the District of Columbia, and was and is engaged in the 
business of insurance of its members of and through the endow- 
ment rank of said corporation. On the 7th day of November, 1889, 
the plaintifï was, and for some time prior thereto had been, a mem- 
ber of such corporation in good standing, and he has continued 
such ever since, and now is a member thereof in good standing. 

The said corporation had a constitution and by-!aws providing 
for and relating to the establishment of "an endowment rank"; 
the constitution in section 4 of article 1 defining the powers of the 
Suprême Lodge providing: 

"To grant warrants to members of the order of Knights of Pythias, duly 
Qualifled, upon proper application, for establishment of sections of the En- 
dowment Rank, and to enact laws and régulations, of gênerai application, to 
establish and govern the same." 

Section 6 of the said article also provides: 

"To create, hold and dishurse the funds of the Endowment Rank, under 
such régulations as it may deem necessary." 

Section 8 of the same article says; 

"To issue certiflcates and provide for the payment of same under the laws, 
rnles and régulations embodied in the constitution in the sum of one thou- 
sand dollars (.$1,000), two thousand dollars (.$2,000), or three thousand dol- 
lars ($3,000), as may be applied for under the laws of the Endowment Rank." 

Article 2 provides for the formation of sections, and article 3 
relates to membership therein and qualifications for such member- 
ship. Article 4 of the constitution reads as follows : 

"Article IV. Monthly Assessments and Forfeiture of Certiflcates of En- 
dowment. Section 1. Each member of the Endowment Rank shall, on pre- 
sentlng hlmself for obligation, pay to the secretary of the section, in aceord- 
ance with his âge and the amount of endowment applied for, a monthly as- 
sessment, as provided in the following table, and shall continue to pay the 
same amount each month thereafter as long as be remains a member of the 
Endowment Rank." 

Then follows a "table of monthly assessments," giving âge of 
the member and the sum to be paid monthly under each class of 
certiflcates. 

Article 11, relating to "Amendments," reads as follows: 

"Art. XI. Amendments. Thèse laws may be altered or amended at any 
regular session of the Suprême Lodge, Knights of Pythias of the World, by a 
two-thlrds vote." 

There are "gênerai laws for the government of sections of the 
Endowment Rank," which provide, among other things, for officers 
and specify their duties, and article 12 thereof provides for "amend- 
ments" thereto as follows; 
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"The provisions of thèse gênerai laws may be altered or amended at any 
regular session of the Suprême Lodge Knlghts of Pythlas of the World by a 
two-tiiirds vote." 

I hâve quoted froni and referred to "constitution and gênerai laws 
of the Endowment Rank Knights of Pythias of the World, adopt- 
ed at the fourteenth session of the Suprême Lodge held at Toron- 
to, Ont., July 13, to 23, inclusive, 1886," as thèse were the ones 
given to the plaintifï herein at about the time of his application and 
the issue to him of his certificate. 

Under and pursuant to said constitution and laws, a section (No. 
279) was duly estabhshed at Amsterdam, N. Y., and the complain- 
ant, Arthur V. H. Smythe, duly applied for membership and an 
endowment certificate or policy of $3,000 by a written application 
dated October 26, 1889. He was born December 27, 1852, and his 
âge at nearest birthday was then 37 years. The application blank 
filled out and signed by him and filed with and accepted by the 
défendant showed on its face in "table monthly assessments" that 
the monthly assessment would be $3. On the 7th day of Novem- 
ber, 1889, "certificate of membership, fourth class, No. 23,868" was 
executed by J. A. Huisey, président of board of control, and W. B. 
Kennedy, suprême secretary of the Endowment Rank, and Novem- 
ber 26, 1889, the same was delivered to the complainant, Arthur 
V. H. Smythe, who signed the following agreement indorsed there- 
on, viz. : 

"I accept this certificate of membership subject to ail the conditions there- 
iïi contalned. Arthur V. H. Smythe. 

"Dated at Amsterdam, this 26th day of November, 1889." 

Same was duly attested by the signature of Jacob L. Fredendall, 
secretary of section 279 E. R. The said certificate of membership 
so issued and delivered to the complainant readé as foUows : 

"No. 23,868. Certificate of Membership. Fourth Class. $3,000. 
"Endowment Rank of the Order of Knlghts of Pythias. 

"This certifies, that brother A. V. H. Smythe reeelved the obligation of the 
Endowment Rank of the Order of Knlghts of Pythias In section No. 279 on 
Nov. 2, 1889, and Is a member in good standing lu said Rank, and in consid- 
ération of the représentations and déclarations made in his application bear- 
Ing date of Oct. 26, 1889, whlch application is made a part of this contra et, 
and the payment of the prescrlbed admission fee; and in considération of 
the payment hereafter to said Endowment Rank of ail assessments as re- 
quired, and the full compliance with ail the laws governlng this Rank now 
In force, or that may hereafter be enacted and shall be In good standing un- 
der said laws, the smn of three thousand dollars wlll be paid by the Suprême 
Lodge Knlghts of Pythias of the World, to his children as dlrected by said 
brother in his application, or to such other person or persons as he may sub- 
sequently direct, by change of beneflciary entered upon the records of the 
Suprême Secretary of the Endowment Rank, upon due notice and proof of 
death, and good standing in the rank at the time of death, and surrender of 
this certificate. 

"Provided, however, that the Interest of any beneflciary as designated by 
said brother, or the Interest of his or her heirs, shall cease and détermine 
in case of the death of said beneflciary durlng the lifetime of such member, 
and in that case the beneflt accruing under this certificate shall be paid as 
provided for in article XII, section I, of the Endowment Rank constitution. 
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"Provided, that if at the tiuie of the deatli of said brothei- the ])roceeds 
of one assessment on ail inembers of the Endowment Rank, slmll not be suffi- 
cient to pay in full the maximum aniount of endowment lield unUer this cer- 
tificate, then there shall he pald an aniount, less ten per cent for expeiises, 
equal to the proceeds of one full assessnient on ail remalning members of the 
Endowment Rank, and the payment of such sum to the beneticlary or bene- 
ficiaries, mentloned herein, shall be in full of ail elainis and demands under 
and by virtue of this eertlficate. And it is understood and agreed that any 
violation of the within mentloned conditions, or the reçiuirenients of the laws 
in force governing this Rank, shall render this eertiticate and ail claims null 
and Void, and that the said Suprême Lodge shall not be liable for the above 
sum or any part thereof. 

"In w'itness whereof, \ve bave hereunto subscribed our names and aifixed 
the seal of the Suprême Lodge Knights of Pythias of the World. 

"Issued this 7th day of Nov., 1889, P. P. XXVI at Chicago, Illinois, and 
registered in Book 2 Folio 178. 

"[Seal.] J. A. Hulsey, Président Board of Control. 

"Attest: AV. B. Kennedy, Suprême Secretary of the Endowment Rank. 

"I liereby accept this certiflcate of membership subject to ail the conditions 
therein contained. 

"[Signature of Member] Arthur V. H. Smythe. 

"Dated at Amsterdam, this 26th day of November, 1889. 

"Attest: Jacob L. Fredendall, Seeretary Section No. 279, E. R. 

At or about the time of his application, and in any event with 
his certiflcate or policy, there was delivered to the complainant a 
printed représentation or statement signed, "Board of Control, En- 
dowment Rank, Knights of Pythias," which contained the follow- 
ing: 

"The Endowment Rank 

Is under supervision and direction of a 

Board of Control 

elected by the 

Suprême Lodge, Knights of Pythias of the World. 

"It Is the only bénéficiai Insurance department of the Knights of Pythias. 

"Applicants may obtain an endowment of $1,000., $2,000., $3,000., $4,000., 
or $5,000. 

"Beneficiaries may be elther persons related to or dépendent upon the 
member for support. A change of beneficiary, in accordance witli law, may 
be made at any time and as often as desired. 

"A member is the absolute owner of his certiflcate of endowment, and con- 
trols its disposition as stated above. 

"Endowments are exempt from payment of debts of the member, being 
paid direct to the beneficiary, whose interests are protected by law. 

"The System of the Endowment Rank Is based upon actual cost of Insurance 
during expectancy of life, divided, for convenlence, into fixed monthly pay- 
ments during the life of the applicant in accordance with his âge at date of 
applying for membership. Thèse payments do not increase with increasing 
âge, but always remain the same during good standing of the member. 

"To quallfy, an applicant for admission to the Endowment Rank, he must 
not be over fifty (50) years of âge, a member In good standing of a subordl- 
uate lodge Knights of Pythias, and pass a satisfactory médical examination, 
which must be approved and accepted by the board of control." 

This also contained a "Table of Monthly Payments" showing $3 
to be the monthly payment of a member 37 years of âge at the 
time of application and admission. 

The complainant continued to pay, not only his lodge dues, but 
his monthly assessment of $3, and also extra assessments down to 
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1901, or 1902, when he received a pamphlet (Exhibit E), which in- 
formed him that thereafter his monthly assessment would be $4.80, 
and this he paid thereafter down to January 1, 1911, when he re- 
ceived from the insurance department of the défendant (formerly 
board of control) a notice which contained the following: 

"Name, A. V. H. gmythe. Certificate No. 23,868. Section No. 279. Auiount 
of certificate, §3,000. Amount of présent nioiitlily paynient, $4.80. Boru, 
12-27, 1852. Age at nearest birthday, January 1, 1911, 58 years. 

"Indianapolls, Ind. 12-13, 1910. 
"Dear Sir and Brother: 

"The Suprême Lodge, Knights of Pj'thias, in regular convention assembled, 
on the lOth day of August, A. Xi. 1910, by section 468, Suprême Statutes, re- 
lating to the insurance department, enacted and provided that: 

"(1) (Paragraphs B and C.) Every member of the fourth class oa January 
1, A. D. 1911, shall be rerated according to his attained âge and occupation 
and amount of beneflt provided for in his certificate, iu accordance wlth the 
table of rates therein provided and his monthly rates thereafter to be as pro- 
vided for by sald table, unless the member shall elect to take some one of the 
options provided for in said section 468. If you do not elect to take one of 
the options and désire to continue the amount of your présent certificate for 
the remainder of your llfe, then, beginning with the morth of January, 1911, 
and for each month thereafter, your monthly paymeut will be $14.70. If you 
accept one of the following options, the above paragraph will not apply to 
you. 

"The options are as follows: 

"(2) (Paragraph D.) You may surrender your présent certificate and accept 
a certificate in lieu thereof and for the amount thereof, which will insure you 
for the term of flve (5) years for tlie monthly payment of $7.95, or for the 
term of ten (10) years for the same amount for the monthly payment of $9.30, 
At the end of the five (5) or ten (10) years period, wbichever you elect to 
accept, the certificate wUl terminate and you will no longer be insured under 
it. If you should die while the certificate is in force and before Its déter- 
mination, the amoimt thereof will be paid your beneficiary. 

"(3) (Paragraph E.) Or you may elect to continue making the same payment 

which you now pay each month, to wit, $ , from and after January 1, 

1911, and upon surrenderlng your présent certificate, a new one will be Is- 
sued to you for the amount of the old certificate, but it will terminate on the 

-^--- — day of , A. D., 19--—; your présent rate being suffioieut to give 

you life insurance protection until said date, but no longer. If you die with- 
In that tlme, the amoimt of the ceitiflcate, if in force, will be iiaid to your 
beneficiary, but it will expire on that date, and you will no longer be insured 
under it. 

"(4) (Paragraph F.) Or if you so elect, you may hâve your présent certifi- 
cate scaled down to such a sum as the rates that you are now paying will 
proyide insurance for the whole period of your life, regardless of when your 
death occurs, and your rate under this plan will be just what it is now, that 
is, $4.80 per each month, but the amount of your certificate will be $978.00 
instead of its présent amount, and if kept in force until your deatli, regard- 
less of when death occurs, the amount thereof will be paid your beneficiary. 

"(5) (Paragraph G.) Or if you elect to retain the présent certificate that 
you lâave and are un\^'illing to accept any of the otber options, you uiay hâve 
a lien placed against your certificate, the amount of such lieu to be deducted 
at the maturity of the certificate, wlieneyer the same matures by your death, 
and you may continue to pay the same rate that you are now paying, to wit: 
$4.80" per each Inonth. Under this option the lien will be $2,022.00 and will 
be deducted from the face of your certificate at maturity, leaving the bal- 
ance of $978.00 to be paid to your beneficiary. 

"(6) (Paragraph II.) Or you may elect to continue the full amount of your 
insurance protection for the whole period of your life and to be rerated as 
of your âge at nea>t;st birthday January 1, 1911, and if you are unable to 
make the paj'ment of $14.70 that will be due from you uuder said certificate 
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as each monthly payment from and after January 1, 1911, and will satisfy 
the hoard that you are unable to pay the whole of said montlily payment in 
casli, then you niay pay In cash the sum of $7.95 for each raonth and the 
sum of $6.75 for each month will be, chargea against your certiflcate, together 
with 5 per centum per annum as Interest, which said sums not so paid by 
you with the interest, whatever they aggregate at the tlme of the maturity 
of your certiflcate, will be dedncted from the face amount thercof. You may, 
if you choose, relieve your certiflcate of thls lien, or any portion thereof, at 
any time, by paying the amount of same or any iwrtion thereof. 

"(7) Or you may, if you choose, transfer the whole or any portion of your 
Insurance from the fourth to the fifth class, such transfer to be made with- 
out expense to you and wlthout médical examination, but in the event of such 
transfer you will be rerated at your attained âge and in accordance with the 
plan iu said fifth class to which you elect to transfer. 

"You are required by said enactments of the Suprême Ixydge to elect In 
writing on or before the flrst day of January, 1911, which of the options you 
wlU avall yourself of, and in the event you fail to make such élection, your 
rates on January 1, 1911, will be automatically raised, as Is stated In the 
flrst paragraph hereof, to the sum of ¥14.70, which sum will be due from you 
for each month thereafter, beginning with the month of January, 1911. 

"If you désire any further information with respect to any of thèse options, 
it will be cheerfully furnished you. 

"The sole purpose of the Suprême Lodge in taking the action noted above 
was to provide sufllcient funds so that every and the last certiflcate may be 
paid at maturity and that each member may bear bis just and équitable por- 
tion of the cost of raising the requisite funds for such purposes. 

"From and after January 1, 1911, every certiflcate in the fourth class will 
be annually valued the same as certiflcates in the flfth class, and the surplus 
that may be accumulated will be distributed in the same way as it is done 
in ttie flfth class, by the waiving of assessments, and ail fourth class certifl- 
cates, after they hâve been in force for three years after January 1, 1911, 
will be incontestable for suicide, the same as are the certiflcates in the' flfth 
class. 

"Please slgn one of the élections herewith enclosed, ail blauks of which 
hâve been flUed out, and return it to the Board of Control at once. Do not 
sign more than one élection." 
"Fraternally submitted, 
"Board of Control, 

"By Union B. Hunt, 

"Président Insurance Department." 

This was accompanied by blank forms of acceptance of "options" 
tendered. The complainant did not accept either of said options, but 
each month thereafter duly tendered to the secretary and treasurer 
of his lodge, the ofiîcer authorized to receive assessments, the sum 
of $4.80, which such secretary and treasurer refused to accept, in- 
forming the complainant that he was instructed by the Suprême Lodge 
not to accept. Inasmuch as by the constitution and by-laws a cer- 
tiflcate or policy will end and become of no force and effect unless 
the légal assessments are paid, this action was brought December 31, 
1910, in effect, to compel the défendant to accept the monthly assess- 
ment of $4.80 and continue this certiflcate or so-called policy in force. 

The case turns, as I view it, on the power of the Suprême Lodge 
under its constitution to increase this monthly payment or assessment 
from $4.80 per month to the sum of $14.70 per month, and, in default 
!of payment thereof, treat and consider the said certiflcate as of no 
force or effect. The défendant, under the plaintiff's objections, has 
been allowed to give évidence tending to shovy that this increase of 
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monthly assessmént on the older niembers, those who hâve held pol- 
icies for a long time paying the assessments fixed at the time they 
became niembers of the endowment class, is necessary m order to 
provide a fund sufficient to pay the full amount of the policies or cer- 
tificates issued prior to and since that time. It may be remarked hère 
that the increased assessmént after 1901 was to create a "sm-plus 
fund," and its pa)'ment in no way aniounts to a concession by the 
complainant that the défendant had any légal right to increase his 
monthly payment or assessmént, and, in case of refusai to pay the 
increased assessmént, cancel the policy or treat it as of no effect. 

The application for the certificate and membership in the endow- 
ment elass contains the f ollowing : 

"Read carefully the^ foUowlng déclaration and agreement and observe its 
dmport: 

"I déclare that I am not now a member of the Endowment Rank, Knights 
of Pythlas, and hâve not been rejected as an applicant thereof. I déclare, fur- 
ithermore, that ail of the above statements are true to the best of niy knowl- 
edge and bellef, and that I hâve not ooncealed or omitted to state anything 
regarding my health, past or présent, afCecting the expectancy of my llfe ; and , 
that I hereby consent and aèree that any untrue statement made in this ap- 
plication, or to the médical examiner, or any concealment of facts touching 
my health, or expectancy of life, or for f allure or neglect to pay any or ail 
assessments and dues as prescrlbed by the laws of the Rank or Order, or 
for other causes, or voluntarlly severlng my connection wlth the Order, shall 
work a forfelture to ail my rlglits, and the rights of my helrs and benefici- 
aries to ail benefits and privilèges accruing to members of this Rank. 

"I hereby agrée that I will punctually pay ail dues and assessments' for 
«whlch I may become liable, and that I wlll be governed, and this contract 
shall be controlled by ail the laws, rules and régulations of the Order govern- 
ing this Rank, now in force, or that may hereafter be enacted by the Suprême 
Liodge, Knights of Pythlas of the World, or submlt to the i>enalties thereln 
contalned. To ail of whlch I willingly and freely subscribe. 

"Dated at Amsterdam, N. Y., this, the 26th day of Oct, 1889. 

"[Signature of Applicant] Arthur V. H. Sniythe." 

[ 1 ] The défendant contends that the constitution and gênerai laws 
delivered to the complainant as above stated were promulgated August 
20, 1886, and were not the ones then in force, but that same were 
thereafter and at a meeting of the Suprême Lodge held at Cincinnati, 
Ohio, June 12 to 23, 1888, inclusive, repealed, and that a new set of 
constitution and by-laws were then adopted and promulgated efïective 
August 1, 1888. The défendant claims to hâve established this by 
the déposition of Mr. Walter O. Powers, General Secretary of the 
insurance department of the Suprême Lodge, Knights of Pythias, who 
testifîed in his déposition taken May 10, 1912, as follows: 

"Question. ïou may state your name, âge, and place of résidence. Answer: 
(a) Walter 0. Powers. (b) Age 37. (c) Indlanapolls, Ind. 

"Question. What is your occupation? Answer: I am the General Secre- 
tary of the insurance department of the Suprême Lodge, Knights of Pythias. 

"Question. How long hâve you occupied that position? Answer: Since No- 
vember 15, 1910. 

"Question. Previous to that time, if you were connected in any capacity 
with the insurance department, Suprême Lodge, Knights of Pythias, state in 
what capacity and for how long. Answer: For elght years previous to my 
scilection as Secretary of the Insurance department I was lu charge of the 
certificate department of the insurance department. 

"Question. State what are your dutles as General Secretary. Answer: My 
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duties as General Secretary are to keep and hâve charge of ail of the books 
and records of the board, to receive ail funds and deposit the same daily in 
tlie proper depository and liquidate the accounts of the Insurance depart- 
ment; to conduct the gênerai correspondence with Section Secretaries and 
members, and prépare and présent to the executive conmiittee ail claims 
against the Insurance department. 

"Question. Are you acquaiuted and familiar with the books and records of 
the Insurance department? Answer: I am, not only by reason of my einploy- 
ment in the oflice slnce 1903, but also by reason of the fact that I hâve since 
my élection as Secretary made a caretul and exhaustive examination of the 
records and books of the Insurance department. 

"Question. State what records, If any, of the Suprême Lodge you hâve in 
your custody as General Secretary. Answer: I hâve lu my ottice and under 
my care and custody the officiai records and minutes of the Suprême I^odge, 
Knights of Pytliias, so far as the same pertains to the Insurance department 
and of ail the Biennial Heports and accounts made by the Insurance depart- 
ment to the Suprême Lodge since the year 1878. * * * 

"Question. Hâve you examlned a copy of the plaintifï's Exhibit G, purport- 
ed to be the constitution and gênerai laws of the Endowment Rank, Knights 
of Pythias? Answer: I hâve. 

"Question. When, if you know, was the constitution and gênerai laws set 
ont in that pamphlet promulgated. Answer: On August 20, 1886. 

"Question. Were thèse laws at any time thereafter repealed? Answer: 
They were. 

"Question. When? Answer: At the Session of the Suprême Lodge held at 
Cincinnati, Ohio, June 12 to 23, inclusive, 1888, at which session a new set of 
constitution and by-laws was promulgated, effective August 1, 1888. 

"Question. Hâve you In your riossesslon, Mr. Powers, the original minutes, 
records, and journal of the Suprême Lodge, Knights of Pythias, showing the 
adoption and enaetment of the constitution and by-laws governlng the Insur- 
ance department at the June session, 1888, of the Suprême Lodge, Knights of 
Pythias? Answer: I hâve. (Counsel for défendant now hands to the notary 
a pamphlet, and asks notary to mark the same 'Defendant's Exhibit A.* The 
notary iharks thé panlphlet 'Befendant's Exhibit A.') 

"Question. I hand you, Mr. Powers, the pamphlet marked 'Defendant's Ex- 
hibit A,' and ask you to state if you know what it is and what It contains? 
Answer: Thls pamphlet marked 'Defendant's Exhibit A,' contains a true and 
correct copy of the constitution and by-laws adopted by the Suprême Lodge, 
Knights of Pythias at the June session, 1888, which constitution and by-laws 
were proniulgated and became effective August 1, 1888. The pamphlet con- 
tains ail of the constitution and ail of the by-laws in force and effective from 
and after August 1, 1888. 

"Question. By what vote was this constitution and by-laws adopted? An- 
swer: By a unanimous vote — ^107 ayes, no nays. 

"Question. What was the total vote of the Suprême Lodge at its session ii> 
1888? , Answer: There were 107 représentatives présent and authorized to 
sit at this convention, each being entitled to one vote." 

It is contended on the one hand and denied on the other that 
this estabhshes the adoption and promulgation of a new constitu- 
tion and gênerai laws prier to the date the complainant made his 
application and received his certificate. It is quite certain that, if 
adopted, they were not promulgated to thc' section to which the 
complainant belonged or to him. But complainant contends that 
this évidence of Powers, if admitted, does not establish either the 
adoption or promulgation of this alleged "new set" of constitution 
and gênerai laws. 

Section 1 of article 4 of the alleged new constitution and laws, 
relating to "monthly assessments and forfeiture of certificate of 
endowment," reads the same as section 1 of article 4 of the con- 
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stitution and laws given to the complainant and above quoted, ex- 
cept that in the new constitution there is added the words "unless 
otherwise provided for by the Suprême Lodge, Knights of Pythias 
of the World." In the constitution and laws given to the com- 
plainant there is no clause or provision authorizing the board of 
control to re-rate the tables of the fourth class, but the alleged new 
constitution and laws in article 8 has the f ollowing : 

"Sec. 17. The board are hereby empowered and directed to re-rate the 
members tran.sferred from the flrst, second and third classes under resolu- 
tions passed by the Suprême Lodge at the session of 1884 permitting such 
members to enter the i'ourth class at the âge they were when beconilng ruem- 
bei-s of the tirst, second and third classes. The board is instructed to re-rate 
this class of memtership so as to requlre them to hereafter pay as of their 
âge when fceconiing members of the fourth class, said re-ratlng to take effect 
at such date as the board shall prescribe, on and after the Ist day of August, 
1888 ; and the doard is fwther empowered to re-rate the présent tahles of 
the fourth class, applymg it to ail members, should such action become nec- 
cssary for the proper protection and perpetuity of the Bank." 

Article 10 of the alleged new gênerai law, rules, and régulations 
reads : 

"Amendments. The provisions of thèse gênerai laws may be altered or 
amended at any regular session of the Suprême Lodge of the Endowment 
Rank, Knights of Pythias of the World." 

It is évident that the witness Walter O. Powers, who was only 
12 or 13 years of âge in 1888, has no personal knowledge of what 
transpired in the Suprême Lodge in 1888, when it isclaimed the 
new constitution and laws were enacted and promulgated. His 
statement cannot be accepted as évidence that they were either 
enacted or promulgated. But he says he has control and possession 
of the records. If so, why were the records not offered in évidence 
and read in évidence? ' Those records hâve not been proved or pro- 
duced before the court, or even offered or read in évidence. Pow- 
ers does not even say that Exhibit A (the alleged new constitution) 
is a copy of anything found in the records. 

When the complainant, Arthur V. H. Smythe, took out his cer- 
tificate, he was furnished a copy of the constitution and gênerai 
laws and a table of assessments on which he relied, and on which 
he had the right to rely in paying his money, his regular assess- 
ments, thereafter, and also a pamphlet, the authenticity of v.hich 
has not been denied, stating that his assessments would always 
remain the same, and would not be increased with added years. 
His contract was that he should and would pay regular assess- 
ments as par the table found in the constitution given him, viz., $3 
per month. He was also to pay extra assessments for spécial pur- 
poses. 

This corporation is organized under a law of Congress, and the 
corporation assumed to do business, and did do business, in the 
State of New York, where the subordinate lodge or section was 
located, the membership and certificate applied for and executed by 
the complainant. It is contended by the défendant that, under 
thèse circumstances, the décisions of the Court of Appeals in the 
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State of New York are not controlling, but that those of the Su- 
prême Court of the United States and of the fédéral courts are, and 
that under them the complainant has no cause of action ; that the 
Suprême Lodge had the right to araend its constitution and gên- 
erai laws at any time in the manner provided in the old constitu- 
tion and increase assessments of the old members, re-rate them, 
as was done in 1910, and that ail the members who had taken cer- 
tificates prier to that date and paid at the old rates in force at 
the date of their applications and certificates are bound by such ac- 
tions of the Suprême Lodge. The contention, on the other hand, 
is that this is a New York contract and governed by the décisions 
of the highest court of the state. 

In Wright v. Knights of Maccabees of the World. 196 N. Y. 391, 89 
N. E. 1078, 31 L. R. A. (N. S.) 423, 134 Am. St. Rep. 838, the ap- 
plication for the certificate or policy and such certificate provided 
that on the death of the holder an assessment on the membership 
should be paid to the beneficiary named on condition that the hold- 
er should hâve in every particular complied with the laws of the 
order in force, or that may hereafter be adopted, and the applica- 
tion provided that the laws of the order "now in force or that may 
hereafter be adopted shall form the basis of this contract." Seven 
years later the by-laws were so changed without the consent of the 
certificate holder as to increase the assessment which such holder 
refused to pay. It was held that such amendment did not afïect or 
bind the member, and that he was not obligated to pay the in- 
creased assessment. Vann, J., ail concurring, in giving the opinion 
of the court, said : 

"The question presented for décision is wliether the réservation by the de- 
fendant of a gênerai power to amend its by-laws, without specifying in what 
respects, authorized it to amend them in ail the particulars aliove nientioned. 
In other words, can such an association amend a specified clause under a 
gênerai power?" 

The learned judge then prqceeds: 

"The amendnients involve, not onîy a substanlial increase in the rate of 
assessment, but also a substantial decrease in the amount of betiefits. AVhile 
the member is now required to pay more than twice as much as before, he is 
to receive, in return, niaterially less than before. He is deprived altogether 
of the boneflt to which he was entitled upon reaehing the afce of 70, and is 
deprived of a material part of the benetlt to which he was entitled in case of 
disability. While it was speciOcally provided that he should 'pay at the 
same rate of assessment thereafter,' the rate of assessment is now more than 
doubled. The benefits were specified, and the rate was specified, and can 
such a contract of Insurance be so amended by the insurer, under a gênerai 
power, as to take away from the insured without bis consent an esseutlal 
part of what he specifieally contracted for? If the défendant had stated in 
the body of the certificate that it reserved the right to anieud by increasing 
assessments and reducing benefits, the plaintlff would hâve had notice of what 
he might expect, but, in that event, it is doubtful whether he would bave 
taken out the insurance, yet the défendant Is forced to claim that the contract 
now has precisely the same meaning and effect as if it had been drawn in 
that form. The gênerai réservation doubtless authorized the défendant to 
amend its by-laws so as to cover subjects not thereiii specifieally provided 
for and even in other respects, which would not esseutially impair the cou- 
tract as made. But the subjects of assessments and benefits were specifieally 
39S F.— 62 



978 198 FBDERAIi RBPORTEB 

IJrovided for, eacli lieiiiî defined In express ternis, so that the member knew 
what he was bound to pay aud what lie was entitled to receive. After he had 
acted upon those speclflcatlons in the contract by paying at the rate provided 
thereby for seven years, the plan of Insurance was changed from term to llfe, 
whlle the assessraents were so advanced and the benetits so reduced as to 
make a new contract of much less value to him than the old. * * * 
'Whlle the défendant niay doubtless so amend its by-laws, for Instance, as 
t« make reasonable changes in the niethods of administration, the manner 
of conducting its business and the lilve, no change can be niade which will 
deprive a member of a substantial right conferred expressly or implledly by 
the contract Itself. That is beyond the power of the Législature as well as 
the association, for the obligation of every contract is protected from state 
interférence by the fédéral Constitution.' See, also, Parish v. New York Pro- 
duce Exchange, 169 N. Y. 34 [61 N. E. 977, 56 L. K. A. 149] ; I^ngan v. Su- 
prême Council American Légion of Honor, 174 N. Y. 266 [66 N. E. 932] ; Sl- 
«lons V. American Légion of Honor, 178 N. Y. 263 [70 N. B. 776] ; Dowdall 
V. Catholic Mutual Beneflt Ass'u, 196 N. Y. 405 189 N. E. 1075, 31 L. K. A. 
(N. S.) 417]. * * ♦ 

"I am personally of the opinion that the amendment inereasiug the rate of 
assessment is also void, for I can see no différence in prlnciple betweeu re- 
ducing benefits and increasing the amount to be paid for beneflts. The plain- 
tiff entered into the contract on the falth of the promise by the association 
that he sbould 'pay at tlie same rate thereafter so long as lie remains con- 
tinually in good standing In the order,' which he had the right to assume and 
the défendant knew that he would assume, was a covenant not to increase the 
rat«. The certiflcate states that 'he is entitled to ail the rlghts, beneflts and 
privilèges' provided by the laws of the order, which are thus made a part of 
the certiflcate. Hence the right to pay at the old rate was one of the rights 
provided for and that he contracted for. It was a vested right, immune from 
change by amendment, In the absence of a spécifie réservation of power to 
amend in that particular. On the average, such contracts would be Impaired 
by doubliug assessments, to the same extent as by cutting off one-half of the 
benefit. The price to be paid by the plalntifC for Insurance is as essentlal a 
part of his contract as the amount of Insurance to be paid to him by the dé- 
fendant on the maturity of the policy. Whether the one is increased or the 
other proportionately deereased makes no différence in prlnciple, or in the 
final resuit. By elther method the pecuniary value of the contract, which is 
property, would be reduced one-half: * • * i thlnk that an increase in 
the rate of assessment falls under the same condemnation of the law as a ré- 
duction in the amount of beneflts. A judgment requlring the défendant to 
perform aoeording to the contract as made, and not as amendcd, yat requlr- 
ing the plalntiff to pay according to the contract as amended and not as 
made, would contain inconsistent provisions, one of which would necessarily 
violate the prlnciple upon which the other was fouuded." 

In Dowdall v. Suprême Council of the Catholic Mutual Benefit 
Association, 196 N. Y. 405, 89 N. E. 1075, 31 L. R. A. (N. S.) 417, 
the syllabus is: 

"The défendant, a mutual beneflt llfe insurance association, îssued to 
plaintiff a certiflcate of toembership therein, upon the condition that he 
sbould 'in every particular whlle a member of sald association comply wlth 
ail the laws, rules, and requiréments thereof .' Plalntiff also reeelved a 
printed book containlng the constitution and by-laws of défendant. One 
of the articles of the constitution provided, in substance, that ail members 
sbould be asst^ssed according to their âge when admitted. The question pre- 
sented is ' whéther, by subséquent amendment of the constitution or any of 
the rules or régulations made after the issue bf the certiflcate, défendant 
may increase the rate of a single assessment agalnst plaintiff. Held, tVvat 
the covenant on the part of plairitiff that he would comply wlth ail the 
laws, rules, and requiréments of the association refers only to such as 
exlsted at the tihie he ehtered into his contract, and that any changes or 
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altérations thsreafter made therein, or additions thereto, seeking to modlfy 
or alter said contract do not blnd him." 

In Rockwell v. Knights Templars & Masonic Mutual Aid Associa- 
tion, 134 App. Div. 736, 119 N. Y. Supp. 515, the court held: 

"While every corporation has a rlgbt to make and change its by-laws In 
a manner not Ineonslstent wlth law, it cannot impair the obligation of out- 
standlng contracts, or impose upon a party contractlng witb It obligations 
whlch he never assumed. The fact tliat a party contractlng wlth a cor- 
poration is a member thereof does not entltle the corporation to impair the 
obligations of the contract by a change in its by-laws. The courts vvlU not 
permit a party to change the terms of hls contract because it proves un- 
wise or unprofitable." 

Kellogg, J., in giving the opinion of the court and citing Ayers v. 
Order of United Workmen, 188 N. Y. 280, 80 N. E. 1020, said : 

"It is répugnant to the idea of a contract that oue of the parties may, 
at his élection, from time to finie change the amounts whlch he is to re- 
ceive from the other party under the contract and the considération whlch 
he is to render to the other contractiug party, and, if it is possible to make 
such contract, the language used must permit of no other construction. 
Ayers v. Order of United Workmen, 188 N. Y. 280 [80 N. E. 1020]. The pe- 
riod and rate table indorsed upon the plaintiff's policy became a part of 
it, and there is no suggestion in it, or in the policy itself, that that ta- 
ble may be changed. The by-laws deemed material by the défendant were 
made a part of the policy by indorsing them on the back thereof, and 
there is no suggestion therein that the défendant had the right to change 
its by-laws, and, in fact, it had no by-law permitting such change. Every 
corporation has the rlght to make and change Its by-laws In a manuer 
not inconsistent with law, but such right does not give it the power to 
change its written contract, or impose x\pon a party contractlng with it 
obligations which he never assumed. It is said that the défendant is a 
member of the corporation, and is therefore an Insured and an insurer 
at the same tlme. But every contract has at least two parties who stand 
as separate entltles; each dealing with the other at arm's length. The 
fact that one of the contractlng parties Is a stockholder or member of a 
corporation does not permit the corporation by an alleged change of its 
by-laws to alter the terms or effect of contracts which it has already 
made. The fact that a contract proves unprofitable, or will bring ruln 
upon one of the contractlng parties, is no reason why the courts can per- 
mit the party who has made such an unwise contract to change Its terms 
at wlll, and make for itself a more profitable contract. A member of a 
copartnershlp who purchases property of the flrm in good faith cannot be 
required to pay a greater considération than that agreed upon for the 
reason that the contract is unprofitable to the flrm, and that he is a mem- 
ber of the flrm and Is interested in its welfare." 

In that case, as hère, it was said that as the défendant was a for- 
eign corporation, the decree of the court, if pronounced, could not 
be enforced, and of that contention the court said : 

"It is argued, however, that the court Is powerless to compel the nonresi- 
dent ofiicers of the défendant to perform the contract and to treat the 
plalntifC as a policy holder. That objection refers only to the manner 
of enforcing the judgment after It Is rendered. The court may be power- 
less to punish the nonresldent offlcers for contempt if they do not observe 
Its judgment, but wliile the défendant continues to do business in thls 
State there will be little difficulty in the enforcement of a proper judgment 
against it." 

[2] I find it difïicult to understand how it can be held that a per- 
son who takes out a certificate or so-called policy of insurance in a 
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fraternal benefit association or society agreeing tliereby to pay a cer- 
tain specified sum monthly, specified therein or thereon (and also cer- 
tain spécial assessments for spécifie purposes if necessary), his ap- 
plication and certificate referring to the constitution and laws of the 
order which are presented to and accepted by him with his certificate 
and accompanied by a written statement or représentation that his 
assessment will always remain the same, has assented to an increase 
of such monthly assessment, an increase of his burden under the con- 
tract, or a change in the terms of his contract, by agreeing that he 
"will punctually pay ail dues and assessments for which he may become 
liable and that he will be governed and that the contract shall be con- 
trolled by ail the laws, rules and régulations of the order, governing 
the members of that rank, now in force or that may hereafter be 
enacted." It cannot well be questioned that such a corporation as 
this défendant may expressly reserve the right and power to increase 
the monthly assessments, but this must be so explicitly and clearly 
stated in some part of thè contract or in some paper forming a part of 
the contract that the member insured is fully informed or advised that 
the terms of the contract he is entering into may be changed by the 
insurer in that respect. Beach v. Suprême Tent K. of M., 177 N. Y. 
100, 105, 69 N. E. 281, 283. In that case Judge Cullen, one of the 
ablest judges ever on the bench of this or any government, said : 

"It Is qulte easy for fraternal organlzations, such as the défendant, If 
they deem the provisions for beneflts to their members tentative ouly and 
désire to hâve them subject to such modification as the business of the 
orders may require, to express that in the certificate. So, in the prés- 
ent case, if the certificate had provided that the payœents tlierein specified 
should be subject to such modification as to amount, terms, and condi- 
tions of payment and contingencies In which the sarne were payable as the 
endowment laws of the order from time to time might provide, the amend- 
ments would be applicable to existing members. But I think that nothing 
Icss expliclt than this appearing in the certificate itself should be effectuai 
for such a purpose. Fairness to persons joining the order required such, 
plain dealing." 

See, also Langan v. Suprême Council Am. L. of H., 174 N. Y. 266, 
66 N. E. 932. In Ayers v. Grand Lodge of Ancient Order of United 
Workmen of State of New York, 188 N. Y. 280, 285, 286, 80 N. E. 
1020, 1021, the court held: 

"While a 'mutual benefit fraternity,' or fraternal Insurance society, may 
so amend its by-laws as to make reasonable changes in the methods of ad- 
ministration, the manner of conducting its business and the like. no change 
can be made which will deprive a member of a substantial right conferred 
expressly or impliedly by the contract itself. That is beyond the power of 
the Législature as well as the association, for the obligation of every con- 
tract is protected from state interférence by the fédéral Constitution." 

In the opinion it is said : 

"It is well established by thèse authorities 'that a gênerai power r»- 
served either by statute or by the constitution of a society to amend its by- 
laws does not authorize an amendment impairing the vested rights of mem- 
bers.' An amendment of by-laçvs which form part of a contract is an 
amendment of the contract itself, and, when such a power is reserved in 
gênerai terms, the parties do not mean, as the courts hold, that the con- 
tract is subject to change in any essential particular at the élection of the 
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one in whose favor the réservation is made. It wouM be not reasonable, 
and hence not within their contemplation, at least in the absence of stipula- 
tions clearly specifying the subjects to be affected, that one party should 
bave the right to make a radical change in the contract, or one that would 
reduce Its peeunlary value to the other. A contract whlch authorizes one 
party to change it in any respect that he chooses would in effect be binding 
upon the other party only and would leave him at the mercy of the 
former, and we hâve said that human language is not strong enough to 
place a person in that situation. Industrial & General Trust, IJmited, v. 
Tod, 180 N. Y. 215, 225 [73 N. E. 7]. Whlle the défendant may doubtless 
so amend its by-laws, for Instance, as to make reasonable changes in the 
niethods of administration, the manner of conductlng its business and the 
like, no change can be niade which will deprlve a member of a subsrantlal 
right conferred expressly or impledly by the contract itself. ïhat is beyond 
the povver of the Législature as well as the association, for the obligation of 
every contract is protected from state interférence by the fédéral Consti- 
tution. Article 1, § 10." 

Fredendall, the secretary of section No. 279 E. R., at Amsterdam, 
who attested and delivered the certificate or so-called policy, was the 
agent of this défendant. Suprême Lodge, Knights of Pythias, v. 
Withers, 177 U. S. 260, 20 Sup. Ct. 611, 44 h. Ed. 762; Whiteside 
V. Suprême Conclave (C. C.) 82 Fed. 275 ; Knights of Pythias v. 
Bridges, 15 Tex. Civ. App. 196, 39 S. W. 333. The last two cases 
cited and approved in 177 U. S. at page 274, 20 Sup. Ct. 611, 44 L. 
Ed. 762, and Campbell v. Knights of Pythias, 168 Mass. 397, 47 
N. E. 109, disapproved in the same case, 177 U. S. at pages 275, 276, 
20 Sup. Ct. 611, 44 L. Ed. 762. In Indiana the same gênerai doctrines 
as stated in the New York cases are held. Court of Honor v. Rausch 
(Ind.) 95 N. E. 1018. It is there said : 

"The certificate under considération was issued to the insured more than 
five years before his death. It bas long been settled not only by the 
courts of this state and others that arnendments to by-laws, which may be 
adopted by societies such as appellant, cannot in any way change the terms 
of contraets previously made, so as to impair or modify the obligations cre- 
ated in contraets of Insurance. Compllance with future by-laws bas référ- 
ence to such by-laws as may be adopted at some future time pertaining to 
the duties of the members, but cannot affect the rights granted such mem- 
bers by virtue of the contract of Insurance." 

There is a long line of cases in the Court of Appeals of the state 
of New York ail to the effect above stated on ail the material prop- 
ositions involved in this case. We turn now to the décisions of the 
fédéral courts. 

Defendant's counsel cites Suprême Lodge of Fraternal Union of 
America v. Light (C. C. A., 8th circuit) 195 Fed. 903, as the last 
word on this subject, and as an authority that ought to be followed 
by this court. In that case the constitution of the order prohibited 
its members from engaging in the occupation of saloon keepers, 
bartenders, or manufacturers of intoxicating liquors. By a subsé- 
quent amendment it was provided that any member who should 
"enter upon the manufacture or sale of malt, spirituous or vinous 
liquors to be used as a beverage, in the capacity of proprietor, stock- 
holder, agent or employé should forfeit ail rights as a member ei- 
ther social or bénéficiai." The court held that this amendment 
was germane and reasonable and binding on an existing member 
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whose contract was expressly subject to siich by-Iaws or riiles as 
might thereafter be adopted by the Suprême Lodge. The amend- 
ment prohibited a meniber from beconiing the agent of a manu- 
facturer of intoxicating liquors in that business and also prohibited 
a member of the order from beconiing a stockholder in a corpora- 
tion or Company engaged in such business. In short, if a member 
of the order who had paid money and had vested rights in benefits 
should become the agent to purchase grain or machinery for a 
manufacturer of intoxicants or should voluntarily or by opération 
of law become the owner of stock in a company or a corporation 
engaged in manufacturing intoxicants, he was to forfeit ail his 
rights, both social and bénéficiai. Conceding that a manufacturer 
of intoxicating liquors is exposed to périls and risks, or to tempta- 
tion and danger prejudicial to health and longevity which the lodge 
would not insure against, I am so blind that I cannot see how hold- 
ing stock in a company or a corporation engaged in manufactur- 
ing intoxicating liquors exposes the holder of such stock to any 
"temptation and danger prejudicial to health and longevity." I 
cannot agrée with the Circuit Court of Appeals, Eighth Circuit, 
that "there was nothing radically new in the amendment of 1902" 
(the one referred to), nor can I concur in its statement that "it 
was not inconsistent with existing provisions of the members' con- 
tracts, but in substantial accord with them," when such amend- 
ment went to the extent of divesting the vested bénéficiai rights 
of an old member if he became the agent of a manufacturer of in- 
toxicating liquors or purchased or became the owner of stock in 
a company or corporation engaged in that business. The court in 
the case cited holds the true rule to be : 

"That a meniber of a fraternal bénéficiai organlzatlon who aecepts mem- 
bershlp subject to such by-laws and râles as the Suprême Lodge may there- 
after adopt Is bound by any reasonable législation thereafter adopted." 

It then proceeded to hold that it is reasonable législation to 
amend a constitution and by-laws prohibiting its members from 
"engaging in the occupation of saloon keepers, bartenders, or man- 
ufacturers of intoxicating liquors" so as to prohibit its members — 
members prior to such amendment — from becoming the agents of 
such manufacturer or stockholders in a company or corporation 
engaged in such manufacture and destroy their vested pecuniary 
and bénéficiai interests if they did. However much the courts and 
judges may difïer as to the reasonableness of such législation, if 
we accept the rule stated as the true one, we must inquire whether 
it was reasonable législation for the défendant hère to increase the 
monthly assessment of this complainant and ail similarly situated, 
and who had paid in his money for some 22 years on the repré- 
sentation that such assessment would not be increased and in ac- 
cordance with the provisions of the only constitution and laws of 
which he had any knowledge or information, from $3 per month 
or $4.80 per month to $14.70 per month, or, at his option, reduce 
the value of his policy or certifîcate at maturity from $3,000 to $978. 
The complainant has now paid in about $900, and, if (under this 
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alleged new or amended set of constitution and laws) he should 
accept the option offered and continue to pay at the old rate, he 
would pay in (assuming he Hves a few years only) considérable 
more than his children would get under the certificate. It would 
amount to putting his money for 20 or more years in monthly in- 
stallments into the hands of this corporation for its own uses on its 
promise to refund to his children a part of the principal at his 
death. Such a proposition, if made or suggested to those who be- 
came members in 1888, or at a later date, would not hâve been ac- 
cepted or even considered. The old members in good health and 
with a fair prospect of life will not consider the propositions of- 
fered or accept same except on compulsion, and then only with 
the hope of CA-entually saving a part of the money heretofore paid 
in without interest. It will effect a freeze-out of the old members, 
who for years bave paid in their money for the benefit of new mem- 
bers, and, of course, operate to prolong the life of the corporation, 
if eflfective. I regard the increased assessment unnecessary and un- 
reasonable. 

In Fullenwider v. Suprême Council of Royal League et al.. 180 
m. 621, 54 N. E. 485, 72 Am. St. Rep. 239, it is held, three of the 
seven judges dissenting, that a certificate of membership which pro- 
vides that the members shall be bound by the laws, rules, and rég- 
ulations then in force or which may thereafter be enacted by the 
society, sufificiently reserves the right in the society to subsequently 
amend then existing by-laws and increase the rates then fixed 
by such by-laws ; the certificate itself not mentioning any rate of 
assessment. In that case the by-laws fixed the rates to be paid 
which constantly increased with the âge of the holder and ranged 
from $1.34 at 21 years of âge to $3.44 at 45 years of âge. The 
amended by-law increased the rate to be paid by the complainant 
at his then âge from $2.62 to $4.52, and the court held that this 
was a reasonable amendment or change of assessment. The court 
said : 

"It is apparent that the new by-law was adopted hi the mauner provlded 
for In the laws of the society, and was not an unreasonable euaetmeut. It 
was enacted under a right to amend the by-laws reserved expressly in the 
contract, and hence it cannot be claimed it in any mauner inipaired any 
vested right." 

Caldwell v. Grand Lodge, etc., of California, 148 Cal. 195, 82 Pac. 
781, 2, L. R. A. (N. S.) 653, 113 Am. St. Rep. 219, 17 Ann. Cas. 
356, cited by the défendant hère, in no way sustains its conten- 
tion. In that case Baker took a beneiiciary certificate in the order 
payable to the Humboldt Savings & Loan Association as trustée of 
his estate. As a condition he agreed that compliance on his part 
with ail laws, régulations, and requirements which are or may be 
enacted by said order "is the express condition upon which I am 
to be entitled to participate in the beneficiary fund," etc. While 
this certificate was outstanding the laws were so amended as to 
require that one designated as benefrciary should be a member of 
the family, or related by blood, or "who shall be dépendent upon 
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him." After this amendment went into effect and became opera- 
tive, Baker revoked his beneficiary, said Humboldt Savings & Loan 
Society, and named Mrs. Caldwell. Mrs. Caldwell was in no way 
related to Baker, was not a member of his family, and was net dé- 
pendent upon him. There was nothing in the original contract 
that gave Baker the right to change the beneficiary at any time 
without the consent of the Grand Lodge. Mrs. Caldwell after the 
death of Baker demanded payment of this certificate, which was 
refused. The court held : 

"Where the original by-laws allowed any person to be named by the 
member as a beneficiary, a change In the by-laws of the order requiring 
one to be deslgnated as a member of the family, or related by blood, or 
'who shall be dépendent upon him,' is reasonable ; and after it went into 
effect the member had no right to name a beneficiary any other than one 
of the classes therein deslgnated. * * * Where the member subséquent 
to the change in the by-laws surrendered his former certificate, the bene- 
ficiary In which mlght hâve been protected as against such change, and took 
a new certificate, deslgnatlng such married woman as 'dépendent upon him,' 
by force of the amendment such désignation justifled the order in issuing 
the certificate, and was a représentation upon the truth of which the va- 
lidity of the contract depended, and amounted to a warranty." 

The court in its opinion said: 

"It is, however, contended that as Baker became a member of the or- 
der at a tlme when its by-laws permitted him to hâve the certificate issued 
In favor of any person a subséquent change In the by-laws limiting the 
classes of persons to whom such certificate could be issued was an impair- 
ment of his contract, and thereby void as to him, and as to the certificate 
aetually Issued in favor of this plaintiff. It is unquestionably true that in 
a policy of llfe Insurance a désignation of a beneficiary valld in its incep- 
tion remains so, although the insurable interest or relationship of the bene- 
ficiary has ceased, unless otherwise stipulated, in the contract. Ctourtois 
V. Grand Lodge, 135 Cal. 557, 67 Pac. 970, 87 Am. St. Rep. 137; Wist v. 
Orand Lodge, 22 Or. 271, 29 Pac. 610, 29 Am. St. Rep. 603. But such is not 
the proposition hère presented. This prkiciple would hâve been applicable 
if refusai had been made by the order after the passage of its amended by- 
law to pay the certificate in favor of the Humboldt Savings & Loan Society, 
which was a valld certificate In favor of that Institution at the tlme of Its 
Issuance. In this case Baker surrendered that certificate, and, whlle the 
amended by-law was in force, caused a new certificate to be issued to a 
person who under the by-law was not entitled to it. Baker had not been 
compelled to désigna te a new beneficiary ; but, having voluntarily under- 
taken so to do, could he or could he not designate a beneficiary not con- 
templated by the by-law then in fox'ceî We entertain no doubt that this 
he could not do." 

The new by-laws did not purport to change the contract as it 
then existed. That contract was voluntarily surrendered and a 
new one taken in its place after the new laws went into effect, and 
it was, of course, subject to the by-laws in force at the time it was 
taken. 

Messer v. Grand Lodge United Workmen, 180 Mass. 321, 62 
N. E. 252, does not support the defendant's contentions hère, as 
there the certificates were silent as to the rates to be paid. The 
contract was that the members should hâve ail the rights and priv- 
ilèges of membership with a right to participate in the beneficiary 
fund to the amount of $2,000 to be paid at death on condition that 
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the member complies with ail the laws, rules, and requirements of 
the order. The défendant was organized and existed under a stat- 
ute of the state of Massachusetts. The statute was amended to 
expressly authorize the corporation to collect assessments from 
the members at différent rates according to the âge of the mem- 
bers. The contention was that the corporation could not do this 
and could only collect assessments at a fixed rate, the same for ail 
members of the order without référence to their âge. No question 
of interfering with vested contract rights was involved. The case 
of Reynolds' V. Royal Arcanum, 192 Mass. 150, 78 N. E. 129, 7 L. 
R. A. (N. S.) 1154, 7 Ann. Cas. 176, is a case quite in point, and 
at variance with the New York cases. If good law it sustains the 
contentions of the défendant hère. As the case was determined 
largely on the force of the statutes of the state of Massachusetts, 
it is not décisive except in so far as it interprets those laws and 
détermines the rights of the parties under them. Gaines v. Su- 
prême Council of Royal Arcanum (C. C.) 140 Fed. 978, is not an 
authority either way. Judge Clark denied an injunction on the 
ground it was a question of Massachusetts law, and dismissed the 
bill without préjudice to a new suit in the state of Massachusetts. 
I am cited to Wright v. Minnesota Mutual Life Insurance Co., 
193 U. S. 657, 24_Sup. Ct. 549, 48 L. Ed. 832, as sustaining the de- 
fendant's contention hère. However, I find nothing in the facts of 
the case or in the opinion of the court that in any way tends to 
sustain that position. On the contrary, the facts stated show that 
every right of ail the old members was protected and preserved, 
and that, in efïect, they were allowed to continue to pay in the 
old way, and that their beneficiaries were to be paid on the basis 
of the original plan or contract. Wright became a member of the 
Company in 1892. In 1898 amended articles of association and by- 
laws were adopted. Now, quoting from the case : 

"The amended articles deelared that the by-laws shall contain provisions 
which shall operate to préserve, continTie, guard, and protect ail of the ex- 
istlng rights and privilèges of and promises and pledges to persons who 
were members at the time the amended articles became operatlve. Under 
the new articles a form of policy was issued, known as the 'guaranteed 
option policy.' Thèse pollcies were issued to new holders, and members un- 
der the assessment plan were permitted to transfer their membershlp so 
as to receive such pollcies, whleh required the payment by the insured of a 
stipulated annual premium in advance." 

In 1901, as authorized by an act of the Législature, the company 
accepted the provisions of the act "making the company a regular re- 
serve company with a policy on which a stated premium is paid and 
a fixed sum is payable at death to the beneficiaries of the assured." 
The act ref erred to provided amongst other things : 

"That nothing hereln contained shall impair or operate to impair the ob- 
ligation of any contract," etc. 

The by-laws of the new company reorganized under the act pro- 
vided : 

"Sec. 1. To the extent neeessary to provide and continue the rights and 
privilèges of any member holding a mortuary assessment certificate, and to 
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préserve and 'secure the fulflUment of ail contract obligations to hlm, and to 
continue and perpetuate In the Company the power and authorlty to lery 
assessments and to do and perform ail and everything necessary or expé- 
dient to enable it to carry out the mortuary assessment contracta in accord- 
ance with the terms thereof and wlth the law and présent by-laws in such 
case made and provided, the présent and existing by-laws shall continue in 
îuU force and efifect." 

In short, ail old contracts were to be carried out and performed 
according to their terms on the old plan if the holder desired, and 
there is not a line or word in the case that indicates that such a cor- 
poration may increase assessments at will, as was done hère, Both 
the Législature and reorganized company seemed to hâve assumed that 
it could not lawfully be done. The court repeatedly states that the 
existing contracts were not changed, and that contract rights were 
not interfered with. I am also cited to Polk v. Mutual Reserve Fund 
Life Association of New York, 207 U. S. 310, 28 Sup. Ct. 65, 52 L. 
Ed. 222, as authority for the defendant's contention hère. But I fail 
to find in that case anything that supports the contention of the de- 
fendant which stated in the language of its counsel is that ■. 

"A fraternal benefleiary society bas the rlght to Increase Its rates and 
change its plan of Insurance as necesslty may reqnire for the purpose of 
enabling It to meet its obligations to its members." 

In the Polk Case, supra, the company was originally incorporated 
under chapter 267 of the.Laws of New York of 1875. There was 
a reserved power in the Législature to alter, amend, or repeal char- 
ters, etc. Section 52 of the Insurance Law of New York (chapter 38, 
General Laws of 1892, and amended by chapter 722, Laws of 1901) 
provided for the "reorganization of existing corporations and amend- 
ment of certificates." The court says: 

"Following strictly the provisions of this section the association accepted 
the provisions of the insurance law, amended its charter, and beeame en- 
titled to ail the privilèges of the law as if it had been originally incorpo- 
rated thereunder." 

The court theh refers to the change made, and says: 

"The effect of thls was to broaden the business froni that of merely co- 
opérative and assessment life Insurance to life Insurance of every kind. 
It is conceded that what was done was within the authorlty conferred by 
the statute, and the subject for our considération is whether any of the 
rights secured to the eoniplainants by tbe Constitution of the United States 
bas been impaired. * * * We answer this and tbe other questions up- 
on the assumption, tberefore, tbat the old corporation was still in exist- 
ence, under a new name and with added powers, but with nnehanged mem- 
bershlp, and bound to perform ail its existuig obligations. Upon thls view 
it is impossible to say that any of the contract obligations of the associa- 
tion to the complalnants bave been impaired by tbe reorganization. Tliis 
was the vlew apparently accepted by the company, who, In its notice to its 
members, said: 'This reincorporation wbile insuring the stability of the 
company makes no change in your policy.' " 

Then at page 327 of 207 U. S., at page 71 of 28 Sup. Ct. (52 L- 
Ed. 222), the court continues: 

"The other two questions certifled inquire wbetlier tbe law under wlilch 
the reincorporation was made, or tbe reincorporation and changes lu power 
made under its provisions, are in violation of the fourteeutb amendment to 
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the Constitution o( the United States. Thèse questions do not require sep- 
arate or detailed considération. As applied to the facts of this case, they 
are practically dealt with in the discussion whieh has preceded. It is not 
suggested that any rights seciired to the complainants by the fourteenth 
amendment were violated in any other manner than by the reincorporation 
of the association without the consent of its members, the change in and ad- 
dition to its powers, and the conséquent effect upon the contract rights of 
the complainants and upon their relation to the corporation. But it has 
been shown that the contract rights of the coniplainant hâve not been af- 
fected by the reincorporation, and the same reasoning that leads to the 
conclusion that the changes in the charter powers, made under the reserved 
powers of the state, do not violate the contract clause of the Constitution, 
are apt to show that they do not violate the fourteenth amendment. In 
fact, the only suggestion of a violation of the fourteenth amendment made 
to us is that the reincorporation, under the circumstauces of this case, de- 
prlved the complainants of their vested rights and privilèges and propertj' 
rights under their contracts, without due proeess of law. Since the Incor- 
poration has deprived the complainants of no vested rights, privilèges or 
property, the contention fails." 

I had never supposed that, when the Législature of a state enacts 
a law authorizing the incorporation of insurance companies and the 
right to alter, amend, or repeal is expressly reserved in the act itself 
or by constitutional provision, it may not do so, and, if the law under 
which the incorporation took place is amended so as to confer new 
powers and privilèges, I can see no objection to the corporation avail- 
ing itself of the amendment. So long as fixed and vested rights are 
not interfered with, no member can complain of such action, and thèse 
cases in the Suprême Court of the United States not only recognize 
this principle, but are caref ul to point out that ail contract rights were 
protected and preserved, and that no existing contract was impaired. 
There is no suggestion in either case that such a corporation, even 
to préserve its existence, may increase the amount of the assessments 
to be paid by the assured and definitely fixed by the contract of in- 
surance without his consent and exact same on the penalty of forfeit- 
ing his contract and ail benefits earned and paid for. Order of United 
Commercial Travelers of America v. Smith, 192 Fed. 102, 112 C. C. 
A. 442, is not in point, as it relates to an amendment to the constitu- 
tion merely defining "injuries through external, violent or accidentai 
means" to exclude any death, disability, or loss resulting from infec- 
tion except when the same resulted from an open wound, and any 
death, disability, or loss of which there was no external and visible 
mark on the body, the dead body not being such a mark, except in 
case of drowning or asphyxiation. The former constitution provided 
that injuries through external, violent, or accidentai means should 
not extend to any bodily injury of which there should be no external 
or visible signs. In Green v. Suprême Council of Royal Arcanum 
et al., 144 App. Div. 761, 129 N. Y. Supp. 791, the court held: 

"Where a contract between a member and a fraternal benefit insurance 
association provides for the payment of a fixed sum upon the death of 
the member, and that assessments shall he at a specitied rate, neither the 
conditions upon whipli the same shall beeome payable can be altered, nor 
can the sum to be paid be redueed, nor the amount of the specified assess- 
ment increased without the coiisent of the member, which riile is not 
altered by the fact tbat the contract may reserve a power to amend the 
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by-lavps in purely gênerai terms. Bqt if there be reserved In sucb eontract 
a Power to amend tlie laws goveming the association reasonably designating 
the subjects thereof, so that a person when applying for membersbip is falrly 
advlsed tliat the terms of the eontract he Is about to make may be al- 
tered in the respects referred to, subséquent changes in the by-laws may be 
ma de, if reasonable, and the change must be deemed to hâve been assented 
to by the member/' 

[3] In the case at bar we fail to find any réservation of power to 
amend in the eontract of insurance which in any way désignâtes the 
subjects to which amendments shall relate. The language is, "thèse 
laws may be altered or amended" and "the provisions of thèse gênerai 
laws may be altered or amended," etc. Under this language, giving 
it full effect, if one line or word could be amended, ail could be, and 
the eontract changed in its entirety. In the case last cited the benefit 
certificate expressly stated that the member should comply with the 
laws that "might thereafter be enacted to govern the rehef fund." 
This the court construed as sufficiently explicit in providing for an 
amendment which increased the assessménts to make the relief fund. 

It is net questioned in the New York cases to which attention has 
been called at some length that under such gênerai language the by- 
laws of a corporation or of an association may be amended in those 
respects which go to the gênerai management and control of the Com- 
pany and the government of its internai affairs. When it comes to 
so amending by-laws, which are a part of the eontract of insurance, 
as to materially affect and change the obligations of such eontract 
and destroy rights or seriously impair rights vested, we bave a dif- 
férent question. This subject of amending by-laws, and what may 
and may not be done under a gênerai power, was ably, learnedly, and, 
I think, wisely and reasonably, discussed by Parker, Ch. J., in Parish 
V. New York Produce Exchange, 169 N. Y. 34, 45, 61 N. E. 977, 56 
L. R. A. 149, where many cases are cited and in part quoted. In Rail- 
way Co. V. Allerton, 18 Wall. 233, 21 L. Ed. 902, the charter of the 
corporation fixed the capital stock, and then expressly stated that such 
capital stock "may be increased from time to time at the pleasure of 
the said corporation," and also expressly stated that : 

"Ail the eorporate powers of the said corporation shall be vested in and 
exerclsed by a board of direetors and such offleers and agents as such board 
shall appoint." 

The court held that the powers thus granted to the board of di- 
reetors referred to the ordinary business transactions of the corpora- 
tion only, and did not authorize such board to increase the cap- 
ital stock. I think courts should and will hold that by-laws are made 
primarily for governmental purposes and the proper régulation and 
conduct and management of the affairs of the corporation or associa- 
tion, and not for the purpose of either raaking contracts or unmaking 
or changing or impairing the obligation of contracts already existing. 
By what percentage of the membersbip of thèse fraternal associations 
would it be understood that a consent to change or amend the by-laws 
of the Company would carry a consent to change his pecuniary obliga- 
tion to the association or corporation under a written eontract with 
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it? It is sakl in some of the cases as a reason for holding that a gên- 
erai power to amend the by-laws carries the power to increase the 
fixed assessments of the member that to hold otherwise would work a 
hardship on the new members as they would be carrying the burden 
of low rates of assessment paid by old members. But is it not true 
that the new members come in voluntarily and assume the burdens, if 
any, of carrying eut old contracts according to their terms? There 
are other décisions on this question, many of thern in conflict, which 
will be found cited in the cases to which attention has been called. 
I bave respect for ail and for the courts pronouncing them, but can- 
not follow them ail. This court is bound by the décisions of the Su- 
prême Court of the United States and those of the Circuit Court of 
Appeals in the Second Circuit. I find no controlling case in either of 
thèse courts. I think the cases in the Suprême Court of the United 
States to which attention has been called, fairly construed, are in per- 
fect harmony with the cases in the Court of Appeals of the state of 
New York which accord with my own views of the law, or what the 
law ought to be. I cannot assent to the proposition that for the rea- 
son an insured member of one of thèse fraternal bénéficiai associa- 
tions occupies the dual position of insurer and insured, it is said, but 
incorrectly, he is therefore under an obligation and impliedly prom- 
ises to provide means for making ail contracts good. If we adopt 
this contention and carry it to its legitimate conclusion, the govern- 
ment of a state, or of the United States, may for the gênerai good of 
ail its people, when in its judgment necessary, change its contract with 
the citizen so as to impose on him onerous pecuniary obligations he 
never undertook to perform. He is bound to do what he promised 
to do in his contract with the government, but no more, and the gov- 
ernment has no right to claim more or prescribe changes in his con- 
tract through its Législature or judicial departments. Should a 
clause be inserted in the contract whereby the citizen, a party to such 
a contract with the government, should in général terms agrée to be 
bound by ail laws of the United States then in force or that might 
thereafter be enacted, would he be held to consent thereby to a change 
in the terms of his contract with the government made by some spé- 
cial act of Congress? I think such a construction would be unrea- 
sonable, oppressive, and unconstitutional. True he would be repre- 
sented in Congress, true he would be interested in having ail contracts 
of his government performed and the life and existence of his gov- 
ernment prolonged and its crédit preserved, but I am of opinion that 
this or thèse considérations would not authorize Congress to provide 
by law that every citizen of the United States holding a government 
bond for $100 or more should accept 10 per cent, thereof in full pay- 
ment, or pay into the treasury of the United States 90 per cent, of 
his holdings in order that ail bonds outstanding of the same issue and 
of ail subséquent issues should be fully paid. In New York towns 
and counties are declared to be corporations and their citizens may 
contract with them. They, if taxable, pay their proportion of ail tax- 
ation, but their contracts are as sacred from attack by a vote of the 
people of the town, unless a spécial provision is contained therein as 
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are those made with a citizen o£ some other town or county. I dis- 
sent entirely from ail the cases holding that the terms and obligations 
of a contract of insurance between one of thèse fraternal corporations 
and one of its members may be in any manner changed by an amend- 
ment to its constitution or by-laws, unless the power is specified in 
and granted by the law creating the corporation, under a gênerai con- 
sent in the contract to be bound by ail by-laws then in existence or 
that may thereafter be adopted. 

[4] If défendant had proved by compétent évidence that the al- 
leged constitution and by-laws of 1888 had been duly adopted and put 
in force and were in force when the complainant made his application 
and received his certificate, the question would be in the case whether 
or not spécial power to increase assessments was sufficiently reserved 
thereby. The fact that the défendant offered in évidence no records 
(of the Suprême Lodge, or excerpts therefrom, and failed to prove 
or ofifer évidence that the alleged new constitution and laws of 1888 
were ever in the hands of its officers or members, or any of them, with 
the certain proof by complainant and the agent of défendant, Freden- 
dall, that the constitution and laws of 1886 are the only ones they 
ever saw, and are the ones given to complainant and sent the agent 
by the corporation for distribution to members and distributed by him, 
satisfies me that such alleged new constitution and laws never became 
operative, at least so far as complainant is concerned. It is true that 
a member of one of thèse societies is presumed to know and be bound 
by the constitution and by-laws in existence, but the presumption may 
be rebutted by showing that the corporation itself gave to the mem- 
ber other constitution and by-laws on which he acted. To hold that 
a corporation may distribute to its members one set of constitution 
and by-laws for their information and guidance on which such mem- 
bers act, and then hold them to the provisions of another set, would 
violate every principle of justice. 

Complainant's Exhibit D is the statenient sent out and received by 
complainant headed : "Important. The Only Pythias Insurance." 
It contains the table referred to headed: "The following table of 
monthly payments shows the cost under each âge and amount of en- 
dowment applied for." This table under the âge 37 and amount ap- 
plied for $3,000 shows monthly payment to be $3. This Exhibit D 
also contains the statement: "Thèse payments do not increase [the 
words 'do not increase' italicised] with increasing âge but always 
remain the same during good standing of the member." Mr. Pow- 
ers, defendant's witness, was asked: 

"When, if you knou-, was plaintlft's Exhibit D published and sent out, if 
it ever was published and sent out by the Suprême Lodge, Knights of Pyth- 
ias, or by the board of control? Ans. In the year 1894." 

This to me is entirely inconsistent with the claim that in 1888 an 
amendment to the constitution and by-laws had been adopted, and 
was then in force, permitting and authorizing an increase of the 
monthly assessments. I conclude that the complainant is entitled to 
a decree substantially as prayed for in his bill of complaint. The form 
may be settled at Auburn during the week of October 1, 1912. 
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MONTANA, W. & S. R. CO. v. MORIyEY et al., Board of Railroad Com'rs 

of Montana. 

(District Court, D. Montana. March 30, 1912.) 

No. 1,009. 

1. Cabbiers (I 40*) — Car Equifment — Extent. 

A carrier is net required to keep a car equlpment sufBciently ext«nsive 
to meet the maximum output of freight offered by shlppers for trans- 
portation at any part of the year, but Is only required to furnish car 
facillties to shlppers to meet a demand adjusted and regulated to utlllze 
the company's car equlpment wlth uniformity and regularity throughout 
the year. 

[Ed. Note. — ^For otiier cases, see Carriers, Cent Dig. §§ 120-122; Dec. 
Dlg. § 40.* 

Dutles and llabUlties of carriers as to furntshing facilities for trans- 
portatlon, see note to Harp v. Choctaw, 0. & G. K. Co., 61 0. 0. A. 414.] 

2. Cakbiees (I 12*)— Rates— Régulation — Remunekative Rate. 

Where a freight rate bas been made for the future, and a reasonable 
tlme bas passed in which application of the rate to the busmess trans- 
acted éan be made to ascert^in whetlier it wlll be remunerative, the ac- 
tual opération of the rate wlll be considered in determining wbether It 
is remunerative or conflscatory. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20; Dec. 
Dig. § 12.*] 

3. Cabkiebs (§ 18*) — Railboad Rates — Régulation — Confiscatoey Rates. 

Judicial power will not Interfère with the enforcement of a railroad 
rate made by a state railroad commission imder législative authorlty, 
unless It is elearly proven that the rate Is so unreasonably low as to be 
conlîscatory, and therefore a violation of the carrier's rights guaranteed 
by the flfth amendment of the fédéral Constitution. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 13, 16-18, 20, 
24; Dec. Dig. § 18.*] 

4. CoNSTiTTjTioNAL Law (§§ 242, 298*) — Due Pbooess oï Law — Equal Peo- 

TECTION OP LAWS — CONFISCATOSY FBEIGHT RaTES. 

A freight rate estaWished by the state railroad commission, which wlll 
not admit of the carrier's earning such compensation as under the cir- 
cimistances is just to it and to the public, deprives such carrier of its 
property without due process of law, and dénies to it the equal protec- 
tion of the laws in violation of the fédéral Constitution. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §| 691, 
847 ; Dec. Dig. §§ 242, 298.*] 

6i Careiees (§ 18*) — Pbbight Rates — Régulation — Establishment. 

Whlle the establishment of intrastate freight rates is primarily for the 
détermination of state authoritles, the question whetber rates fixed by 
state authorlty are so unreasonably low as to deprive the carrier of its 
property without just compensation is a subject of judicial inqulry in a 
court of compétent jurisdiction. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 13, 16-18, 20, 
24 ; Dec. Dig. §• 18.*] 

6. Cabeiebs (§■ 12*) — Fseigiit Rates — Régulation — Reasonableness — Dé- 
termination — Eléments. 

Whetber an Intrastate freight rate is reasonable or confiscatory dé- 
pends on the valuation of the railroad company's property, the lucome 
derived from the rate, and the proportion betweeu the two. 

[Ed. Note. — For other cases, see Carriers, Cent Pig. §§ 7-20; Dec. 
Dig. § 12.*] 



•For other cases see same topio à i numekr in Dec. Sr Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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7. Carbiers (§ 12*)— Raileoads — Feeight Ratos — Valttation of Railroad— 
Depbeciation. ., 

In valuing a railroaJ to détermine tlie reasonableness of a freight 
rate, a reasonahlc amount shOuld be deducted îvora the reproductive 
value for dépréciation, ; : 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 7-20; Dec. 
Dis. § 12.»] 
a Caiîeiebs (§■ 12*) — Feeight Rates — Valûation of Raiikoad — Good Wiil. 

Wîiere à railroad eompany, owning a monopoly of transportatlon be- 
tweèn certain points, the tonnage of wMcli eonsistèd largely of coal 
transported from the inlnes to a junction wlth a transcontinental bad 
never been able to pay interest on its bonds, bad accumulated only a 
very limited equipment, and bad not prospered to any materlal extent, 
it was not entitled to an addition to its reproductive value in determin- 
ing the reasonableness of a frelgbt rate for added value as a going con- 
cern. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 7-20; Dec. 
Dig. § 12,*] 

9. Carkiebs (§ 12*) — Railroad Ratf-s— VAluation of Raileoad — Bonded 

Debt. 

In ascertaining the valuation of a railroad io détermine whether cer- 
tain rates were reasonable or conflscatory, the bonded debt of the road 
was nelther a complète nor aecurate criterlon of the value of the prop- 
erty. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20; Dec. 
Dig. § 12.*] 

10. Carriers (§ 12*) — Freiqht Rates — Reasonableness — Evidence. 

E\'idehce held to require a tlnding that the intrastate coal rate of 35 
cents a ton, flxed by the Montana Board of Railroad Commlssioners for 
transportatlon of coal originatiiig on and destined for points beyond the 
Une of the Montana, Wyoming & Southern Railroad Company, was un- 
reasonable and conflscatory. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. |§ 7-20; Dec. 
Dig. § 12.*] 

11. Carriers (§ 18*) — Rates — Régulation — Establishment of Rates. 

In a suit to restrain thé enforcenient of intrastate freirht rates estab- 
lished by a state railroad commission, the court's jurlsdiction ends on 
finding that the rates fixed are unreasonable and conflscatory; the court 
being without jurisdiction to flx rates. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 13, 16- 18, 20, 
24; Dec. Dig. § 18.*] 

In Equity. Suit by the Montana, Wyomin» & Sjulhern Railroad 
Company against E. A. Morley and others to enjoin the enforcement 
of an intrastate coal rate fixeJ by the Board of Railroad Commls- 
sioners of Montana. Injunction granted. 

Royal E. T. Riggs, of New York City, and John G. Skinner, of 
Red Lodpe, Mont, for complainant. 

Albert J. Galen, Atty. Gen. of Montana, William L. Murphy, 
Spécial Asst. Atty. Gen. of Missoula, Mont, and J. A. Poore, Asst 
Atty. Gen. of Montana, for défendants. 

HUNT, Circuit Judge. This is a suit in equity brought on Oc- 
tober 3, 1910, by the Montana, Wyoming & Southern Railroad 
Company against the Board of Railroad Commissioners and the 

•Por other cases see same topio & § nUmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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Attorney General of the state of Montana. The object is to en- 
join the enforcement of a coal rate fixed by the Board of Railroad 
Commissioners of the state at 35 cents per ton for coal to be trans- 
ported beyond the lines of the complainant's railroad. A tempo- 
rary restraining order was granted, issues were framed, and by 
order of the Honorable Cari Rasch, then judge presiding in the 
Circuit Court of the United States in and for the District of Mon- 
tana, référence was made to the master to take the testimony and 
find the facts. The theory of the bill is that the rate is so low 
as to be unreasonable and confiscatory and violative of the four- 
teenth amendment to the Constitution of the United States. 

The Montana, Wyoming & Southern Railroad owns and opér- 
âtes a steam railroad beginning at Bridger, Carbon county, Mont., 
and extending in a southerly direction, following Clark's fork of 
the Yellowstone to Belfry, thence in a westerly direction, terminat- 
ing in the coal fields at Bear Creek, Carbon county, Mont. The 
main line is a fraction over 25 miles in length, but the spurs and 
sidings aggregate 5 miles more. The road was constructed by the 
Yellowstone Park Railroad Company and operated from about 
May, 1905. Its capital stock was $3,000,000 par value, of which $2,- 
478,000 was issued and outstanding, the bonded indebtedness of said 
Company having been $912,000, first mortgage, 5 per cent. 30-year 
gold bonds. The Yellowstone Park Railroad Company never paid 
interest on its bonds, and was in default. The Montana, Wyo- 
ming & Southern Railroad Company is incorporated with a capital 
stock of $5,500,000 par value, of which $1,000,000 par value is issued 
and outstanding. On September 1, 1909, the company made a 
first mortgage of ail of its property to the Empire Trust Company 
of New York, to secure an issue of bonds aggregating $5,000,000, 
bearing interest at 5 per cent, per annum, of which $900,000 of 
bonds were issued and are now outstanding. On November 1, 
1909, the company also made a car trust agreement, and delivered 
$50,000 of its bonds, receiving therefor 57 box cars of the capacity 
of 80,000 pounds each. The first mortgage bonds of the par value 
of $900,000, the equipment bonds of the par value of $50,000, and 
9,990 shares of the capital stock of the complainant company 
amounting to $999,000, ail were delivered to a bond and stock hold- 
ers committee of the Yellowstone Park Railroad Company, in con- 
sidération for the sale and transfer to this complainant of the en- 
tire property of the Yellowstone Park Railroad Company, as of 
September 1, 1909, and also for the sale and transfer of the 57 box 
cars, referred to. 

On July 25, 1907, the Railroad Commission of the State made 
an order efifective August 15, 1907, establishing a rate of 50 cents 
per ton of 2,000 pounds as the proportional rate on through ship- 
ments of coal in car loads from points on the then line of the Yel- 
lowstone Park Railroad, and now of complainant, to points beyond 
its line, and thereafter, prior to January 1, 1909, the Commission reduced 
the raie from 50 cents per ton to 45 cents per ton, as the propor- 
tional rate. In April, 1909, hearings were had before the Commission, 
198 F.— 63 
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on complaints against the prevailing freight rates, and an order was 
made on July 9, 1909, providing that on and after Àugust 1, 1909, 
the local rate from points on the Yellowstone Park Railroad to 
Belfry and Bridger, Mont., should be 50 cents per ton, and requir- 
ing the Yellowstone Park Railroad Company to accept as a pro- 
portional rate 35 cents per ton on coal in car loads destined to 
points beyond its own line. After complainant acquired the 
property as of September 1, 1909, it asked for a rehearing, which 
was granted; but on February 10, 1910, the Commission de- 
nied complainant's application for an increase of rate. It appears 
that the Montana, Wyoming & Southern Railroad relies upon 
transpprtation of coal for its principal tonnage, that commodity 
furnishing 89 per cent, of the total revenue tonnage of the Com- 
pany. This tonnage originates on the complainant's road in the 
Bear Creek coal fields and is hauled to Bridger. The opération 
consists of hauling empty cars from Bridger to Bear Creek up 
grades from Belfry to Bear Creek, placing empty cars at some fîve 
coal mines, assembling cars when loaded, and hauling the loaded 
trains to Bridger, Owing to the grades between Belfry and Bear 
Creek, the haul is limited to 18 empties up the grade, and 40 loaded 
cars downgrade, and the conditions at the mines are such that an 
engine traveling in assembling cars considerably increases the 
mileage in addition to the haul from Bear Creek Junction to Brid- 
ger. The road owned 3 locomotives, 1 passenger coach, 5 flat cars, 
5 bunk cars, 25 gondolas, 1 derrick car, 1 motor car, 2 cabooses, 
and 57 box cars. The master made full findings, summarizing the 
results of the opération of the complainant road, wherein he showed 
that the "corporate income" as appearing on the books from Sep- 
tember 1, 1909, to September 1, 1910, was $32,474.05, during which 
period the interest on the bonded indebtedness on the first mort- 
gage bonds and equipment bonds accrued to the amount of $47,- 
083.34. A détail of the finding is as follows : 

Revenue from transportatlon ; $107,260 68 

Miseellaneous retenue from transporta tiou 192 00 

$107,152 68 
Revenue from otlier than transportatlon 2,932 38 

Total operating revenue $110,385 06 

Operating expenses 68,659 18 

Net operating revenue $ 41,725 88 

Taxes accrued 3,310 52 

Operating ; Income $ 38,415 36 

Miseellaneous Income 87 89 

Hire of equipment, Dr , . . . 6,029 20 

Corporate ' income $ 32,474 05 

He found that the percentage of total operating expenses to to- 
tal operating revenues in that year was 62.19 per cent.; that the 
business of the corporation was skillfully and economically man- 
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aged; that during the year complainant provided for dépréciation 
on its equipment, ties, rails, and bridges, by properly maintaining 
a charge to operating expenses dépréciation accounts to the amount 
of $10,394.15; that the annual dépréciation on the complainant's 
property, in addition to said sum of $10,394.15, and for which pro- 
vision should be made ont of operating expenses, is $12,694.55 ; 
and that, if the additional sum of $12,694.55 had been properly 
charged in the said year (1909-10) to earnings, the corporate in- 
come for the year would hâve been the sum of $19,779.50. It was 
also found that the average cost of service per ton of commodities 
of ail classes transported, after proper allowance has been made 
for dépréciation, is 32.1 cents per ton; that a reasonable and 
just return on the value of the complainant's property was not 
less than the sum of 10 per cent, per annum ; that the value 
of the complainant's real estate, based upon the average value 
per acre of the surrounding country used for agricultural pur- 
poses, was $44,362 ; that the cost of reacquiring such real estate 
and right of way at the time set forth in the complaint would hâve 
been twice the value of the property which it had acquired for 
right of way, and U/o times the value of property sought "to be 
acquired for terminais by reason of consequential damages neces- 
sarily paid to landowners, cost of condemnation proceedings, com- 
missioner fées, etc. ; and that the real estate should therefore be 
valued at $78,207. He found that the cost of reproduction of grad- 
ing for roadbed and spurs was $110,028.50; that the cost of re- 
production of bridges and trestles was $11,256; of culverts and 
waterways, $4,500; of cattle guards, road crossings, signs, and rip- 
rap, $3,290; of fences, $4,125 ; of téléphone lines, $3,525 ; of switch- 
es, $11,025; of reproduction of track per mile and the mileage, 
$214,222.96; that the value of buildings was $21,875; and of water 
stations, $3,000. It was found that the cost of reproduction of real 
estate, grading, trestles, culverts, waterways, cattle guards, road 
crossings, signs, riprap, fencing, téléphone, switches, track, and 
buildings was as follows : 

Real estate $ 78.207 00 

Grading llO^O'iS 50 

Trestles 11,256 00 

Culverts 4,500 00 

Cattle guards 3,290 00 

Fencing 4,125 00 

Téléphone 3,525 00 

Switches 11,025 00 

Track 214,222 9G 

Buildings 21,875 00 

Water stations 3,000 00 

Total $465,054 46 

The master also found that complainant should be allowed, as 
a proper, necessary, and usual cost of reproduction, 10 per cent, 
on $465,054.46 for contingencies; that it should also be allowed 10 
per cent, on $511,559 for engineering, superintendence, organiza- 
tion, fées, and légal expenses ; that it should be allowed loss of in- 
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terest durîng construction at the rate of 5 per cent, on the sum 
of $562,715.89; that it should be allowed also a reasonable discount 
on securities issued as security for money borrowed which was 
placed at 15 per cent, on the amount of $562,715.89. The value of 
the equipment of the complainant was found to be $101,000, and 
the supplies on hand, $5,200. The master deducted $50,289.78 from 
the cost of reproduction anew in order to arrive at the value of 
complainant's property in its condition as it existed in September, 
1909, to February, 1910. After thèse figures had been made, it was 
found that the value of the physical property of the complainant, 
used in its business, was $731,661.28. In addition to tangible prop- 
erty values, value was allowed, by reason of the organization of the, 
complainant, its location, and because of the fact that it is trans- 
acting business. This added value was put at $135,000, which 
brought the total value of the property at the time of the com- 
mencement of the suit to $866,661.28. The master found that, after 
proper déduction for dépréciation from the income of complainant 
$32,474.05, the corporate income from September 1, 1909, to Sep- 
tember 1, 1910, was $19,779.50, or 2.241/2 per cent, return on the 
valuation of $866,661.28. 

In reducing the rate upon coal transported by the complain- 
ant railroad, it was the opinion of the Railroad Commission of 
the State, as expressed in its report dated February 10, 1910, 
that the carrier named was not equipped to handle the avail- 
able business which the coal companies of the Bear Creek field 
were prepared to give it. This, the Commission said, was "ow- 
ing to the very poor condition of its power * * * and the 
further fact that the company neither owns nor controls any cars 
whatever suitable for interchange with otlier lines of railroad, but 
is dépendent entirely upon the disposition or ability of the North- 
ern Pacific Railway Company to supply the equipment for their 
use, resulting in an exceedingly uncertain car supply, which places 
the mines much at a disadvantage, not knowing what to expect, 
and therefore unprepared to work to their maximum capacity, even 
on days when there are enough cars, as it is impossible to main- 
tain a full complément of miners who under thèse conditions could 
only at best work intermittently." A remedy was then suggested 
in this language: 

"This whole question, as found by the Commission, can be reniedied by the 
proper équipaient oî the road, to the extent that it can assure the mine 
ownevs sufflcient and continuous service, thus enabling the latter to extend 
their opérations to the maximum capacity, and furnishing the said Montana, 
Wyoming & Southern with a much greater tonnage for transportatlon over 
its line of railroad. If this were donc, there is no question but that the 
présent rate of 35 cents per ton would be aniply remunerative to pay ail flxed 
charges, Interest, etc. In fact, the foUowing comparlson of rates on the 
Northern Pacific should serve to dispose of any doubt on that point. The 
M., W. & S.;gets not less than 35 cents per ton on every ton of coal handled. 
The rate per ton per mile, flgurlng 1.591 cents, while the Northern Pacific, 
taking into considération the long, short and intermediate hauls to ail sta- 
tions within the state, averages on Bear Creek coal .689 cents per ton per 
mile. It will be readily seen thàt even with the reduced rate of 35 cents 
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the M., W. & S. receives 131 per cent, higher rate than the Northern Pacific 
on a ton mile basis." 

Thus, in due course of trying the issues, it became material to 
inquire into the adequacy of equipment to give service to the coal 
shippers, and to the service conditions between September 1, 1909, 
and September 1, 1910. Considérable évidence was adduced upon 
the point before the master, and his finding is that complainant dur- 
ing the time mentioned gave reasonably prompt and efficient serv- 
ice to shippers, except during December, 1909, when extraordinary 
conditions prevailed, over which this complainant had no control. 
Examination of the testimony shows that the difficulty in Decem- 
ber, 1909, and to an extent also in January and February, 1910, w^as 
car shortage. It appears that it is between September and Feb- 
ruary that the coal mines are most busy, and as a conséquence it 
is during thèse months that the demand for cars is greatest. It 
was also clearly shown that the Northern Pacific Railroad, upon 
which it is conceded the complainant depended largely for car sup- 
ply, failed to furnish enough cars to the complainant at Bridger 
during the months named, and that at times said company delayed 
moving loaded cars delivered to it at Bridger. But it appears that 
such conditions were due to heavy snowfalls, cold weather, and 
during part of December to a strike on the line of the Northern Pa- 
cific, which interfered with traffic movement of coal shipped over 
complainant's road. It is proved that the winter of 1909-10 
was very severe. It is not disputed that on December 1, 1909, the 
complainant company had 63 cars of coal, which had been de- 
livered to the Northern Pacific at Bridger; nor that there were 
83 cars loaded with coal in the Bridger yards on December 2d, 
and that the Northern Pacific delayed moving thèse loaded cars un- 
til about the 6th or 7th of the month, when 55 of the 83 cars were 
taken out. It is also in évidence that on December 22, 1909, the 
Northern Pacific notified the complainant company that no cars 
destined to Butte or beyond wouîd be received. This seems to 
hâve been due to strike conditions. In December, 1909, complain- 
ant ordered 1,080 coal cars from the Northern Pacific, but was only 
able to secure 642. The then manager of the complainant made 
every efïort to secure additional cars, but did not get them. In 
January, 1910, complainant was also unable to obtain a full sup- 
ply of cars, but owing to storms the cars were not supplied. It 
is shown that the cars which the Northern Pacific delivered to 
complainant at Bridger were, as a rule, promptly taken up to the 
mines by the complainant company. Now, inasmuch as the com- 
plainant necessarily depended on the Northern Pacific Railroad for 
an adéquate number of cars and for the movement of any and ail 
cars beyond Bridger, and inasmuch as it was delay in movement 
of freight and cars that caused the main difficulties, possession of 
a larger number of cars than were furnished, no matter who owned 
them, would not hâve bettered the condition; hence the question 
of ownership of car equipment during December, 1909, and Janu- 
ary, 1910, loses real importance in the case. 
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[1] In Logan Coal Co. v. Pennsylvania Railroad Co. (C. C.) 
154 Fed. 497, the following language of Judge Holland is pertinent 
to the situation involved : 

"It is true the détendant Company Is required to furnisli sufflcient facilities 
at ail tiines to transport tbe merchandise of shlppers aloug Its route ; but 
it occurs iii the bituminous coal minlng industry.ln certain of the winter 
months of the year that the extraordlnary demand for bituminous coal is 
far beyond the car capacity of the railroad company to transport, and it is 
conceded that the railroad company Is not requlred to keep a car equipment 
sufficiently extensive to meet the maximum output at any part of the year, 
but that it is only required to fumish car facilities to bituminous coal ship- 
pers to meet a demand adjusted and regulated to utillze the company's car 
equipment With uniformity and regularity throughout the year." 

The concession referred to in that case was made with cor- 
rect understanding of the law which applies herein. After Feb- 
ruary, 1910, when the output at the mines decreased, there was 
adéquate car service. It is of moment to recall that the mines had 
limited storage capacities, and on this account were dépendent upon 
immédiate supply of cars to ship the coal^mined. And while there 
was in f act lack of cars to meet the unusual demand to transport the 
output in December and January, still the conditions were because 
of lack of movement and so largely due to the weather, to strikes in 
part, and to the Northern Pacific delays because of weather and 
strikes, that complainant ought not to be made to sufïer. 

[2] Again, the prédiction of the Commission to the effect that 
better equipment and service would be followed by extension of op- 
érations and increased tonnage even at the reduced rate has not been 
fulfiUedj for the actual expérience of months of opération after the 
rate was reduced, during 10 months of which time there was full 
opportunity to move ail coal mined because of ample facilities and 
service, lias demonstrated that the coal shipments materially de- 
creased; it appearing that between September 1, 1908, and Septem- 
ber 1, 1909, 264,680 tons were transported, while between September 
1, 1909, and September 1, 1910, there were only 251,163 tons carried. 

Naturally, the Commission was called upon to act upon what then 
appeared to it to justify a réduction for the future. Its action was 
législative in character, and, as the rate was for transportation wholly 
within the state, primarily the state authorities had to détermine the 
matter. The state Commission could not accurately détermine in ad- 
vance what the effect of the réduction of the rate would be, but could 
only use its best judgment on the évidence bef ore it, and consider wheth- 
er the new rate would resuit in such an increase of volume of business 
as would make it profitable or not. But the rate having become ef- 
fective for a long time, and being attacked in judicial proceedings, 
the court is in a better position because it has the aid of a statement 
of the business actually donc since the rate was made effective. The 
rule 'is well established that where a rate has been made for the 
future, and a reasonable time has passed in which application of the 
rate to the business transacted can be made to ascertain whether upon 
the basis of the rate it will be remunerative, then a new situation is 
presented, and a judicial question is involved which the courts will 
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détermine by settling the rights of the parties as they appear upon 
the existing facts. Chicago & Northwestern Railroad v. Dey (C. C.) 
35 Fed. 866, 1 L. R. A. 744. To conclude on this branch. As the 
case is presented by the évidence before the master, I am constrained 
to hold that the complainant carrier has shown that it was not guilty 
of breach of duty in respect to furnishing or moving cars, and should 
not be held responsible for the failure on the part of another carrier, 
the Northern Pacific, to hâve furnished or moved cars promptly at 
the times hereinbefore referred to; and, in the light of expérience 
of the 12 months after the order of the Commission was in effect, it 
is clear that the opinion of the Commission that shipments of coal 
would increase under the reduced rate was not correct, hence was 
erroneously used as a basis of action for the future rate. 

[3] But, notwithstanding thèse things, judicial power will not in- 
terfère with the enforcement of the rate unless compdainant has 
clearly proven that it is so unreasonably low as to conflict with the 
constitutional rights of the carrier, as guaranteed by the fifth amend- 
ment to the Constitution of the United States ; that is to say, unless 
it is confiscatory. Texas & Pac. Ry. Co. v. R. R. Commission of 
Louisiana, 192 Fed. 280, 112 C. C. A. 538. 

[4] In Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 
819, the Suprême Court held that a régulation, made under the au- 
thority of a state enactment establishing rates for the transportation 
of property by railroad that will not admit of the carrier's earning 
such compensation as under the circumstances is just to it and to 
the public, deprives such carrier of its property without due process 
of law, and dénies to it the equal protection of the laws, and there- 
fore becomes répugnant to the fourteenth amendment of the Con- 
stitution of the United States. 

[5] The doctrine was aiso there announced that, while rates for the 
transportation of property within the limits of a state are primarily 
for détermination by the authorities of the state, the question whether 
rates fixed by the authority of the state are so unreasonably low as 
to deprive the carrier of its property without just compensation is 
one not to be conclusively determined by the law-making power of 
the state, or by régulations adopted under the authority of the state, 
but may become the subject of judicial inquiry in a court of compé- 
tent jurisdiction. 

[B] It comes therefore to this: Whether the property of the com- 
plaining carrier has been taken and will be taken without right by 
the continuance of the order of the Commission dépends upon the 
valuation of the property, the income derived from the new rate, 
and the proportion between the two. Prentis v. Atlantic Coast Line, 
211 U. S. 210, 228, 29 Sup. Ct. 67, 53 L. Ed. 150. So it becomes 
necessary to get at the fair value of the complainant's railroad. 

In Wilcox V. Consolidated Cas Co., 212 U. S. 52, 29 Sup. Ct. 192, 53 
E. Ed. 382, the Suprême Court held that the value of the property 
there involved (which was real estate) was to be determined as of 
the time when the inquiry was made regarding the rates, and that, 
if the property which physically entered into the considération of 



1000 198 FEDERAL' REPORTER 

the question of rates had increasécj iti value since it was acquired, 
the cpmpany.was entitled to the betieflt of such ihcrease. 

Inasmuch as there are no cirCÙrnstances which except the présent 
case from the rule just cited, the:court will regard the situation as 
it existed in Fetruary, 1910, wHeh the Railroad Commission made 
its order. The complainant asked' the master to accept the estimâtes 
testified to by Mr. Morris A. Zook. Mr. Zook is evidently a man 
of éducation and of unusually large expérience as a, civil engineer 
in railroad construction; and he has also devoted attention to the 
économies of railroads. He has been called upon to participate in 
the physical valuation of some of the most important railroad Systems 
in the country, notably the New York, New Haven & Hartford. 
Mr. Zook proceeded upbn the assumption that, in order to ascertain 
the value of the property of the complainant company, estimated 
cost ôf reproduction became a fundamental élément. This assump- 
tion conforms with what can now be said to be the gênerai view of 
the Suprême Court of the United States, as well as of distinguished 
economists who hâve written upon and testified to the subject. Ne- 
braska Rate Case (Smyth v. Ames) 169 U. S. 545, 18 Sup. Ct. 418, 
42 L. Ed. 819. But it is in applying the rule that difficulties occur. 

Mr. Zook made the total cost of reproduction $891,614.31. Al- 
lowihg for a dépréciation of thrée years, he deducted $59,556.03, 
which lef t his estimate of the value of the physical property of the 
road upon reproduction basis at $832,066.32. He thereupon gave this 
testirhony : 

"Q. No*, Mr. Zook, in your opinion, Is the cost of reproduction of a rail- 
road, which maintains an organisation and is a going concern, a proper meas- 
ure of the value of that railroad? A. No, sir. 

"Q. What addltional éléments, in your opinion, should be taken into con- 
sidération In valuing a railroad? A. Well, value is deterniined by use, and 
without use we hâve not any value. The élément Vi'hich enters Into its value 
is the value as a golng concern. 

"Q. What éléments go to make up its value as a golng concern? A. As a 
going concern, the value of Its organîzation, the value of its stratégie posi- 
tion, the value of the development of the business and property along its 
Une, the value of its earnlng capacity on. a f air basis. 

"Q. What do you mean by a falr basis as a» earning capacity, upon what 
rates? A. What would be a falr return for services rendered is the earning 
capacity. 

"Q. Would the rates allowed for similar services in other localities hâve 
any figure, in your mlnd, as to establishing a fair rate, from the statïdpoint 
of cost of services only î A. I think that the rates should be as good as those 
allowed for similar services in other localities. 

"Q. Now, in your opinion, how much Is the value of the Montana, Wyoming 
& Soïithern Eailroad Company enhanced by its being a going concern, taking 
into considération the éléments you hâve mentloned, over and above what it 
would cost to reproduce Its physical property? A. That is a matter of judg- 
ment, and I hâve assumed it to be equal to $150,000. 

"Q. How do you arrive at that figure? A. That is taking a three-year 
period at $50,()00 per year, §50,000 to be about the earning capacity for that 
three-year period. 

"Q. That is per annum? A. Yes, slr. 

"Q. And adding the value of $1S0,000 to the figure you hâve already men- 
tloned, what amount does that glve you? A. That makess a total of $982,- 
058.18." 
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On cross-examination, witness said that he took the three years 
as a basis because that was the usual period allowed in order to 
ascertain the présent worth of the value of a going concern, and 
that he reached the conclusion that the company should do a busi- 
ness of $50,000 a year by examination of their reports of earnings 
for two years prior to 1910, which disclosed that they were earn- 
ing between $40,000 and $50,000 per year. Witness was asked if, 
under the rates being charged for coal, 35 cents per ton on the 
amount of tonnage furnished to the road, it was unable to pay 
interest charges, fixed charges, and operating expenses, how he 
could put the value that he did upon the road as a going con- 
cern? He said he did not take into account the fixed charges; 
that, if 251,000 tons were used as a basis at 45 cents per ton, gross 
earnings would be $112,950. Allowing 60 per cent., or $67,- 
770, for operating expenses, there would be left $45,180 for earn- 
ings. 

Division of Mr. Zook's statements gives us thèse éléments in es- 
timating value : (1) Reproducing the road as a physical thing ; (2) 
use as a going concern; (S) stratégie position; and (4) earning 
capacity. 

It is convenient to examine thèse éléments seriatim. 

Real estate : The master's finding of $78,207 as the value of the 
real estate for raiiroad piirposes appears to be sustained by évi- 
dence and to hâve been arrived at by considération of the fair 
value of the land taken and the damages to the residue in consé- 
quence of a part of the tract having been taken for raiiroad pur- 
poses. The rule adopted was that for the use of the raiiroad twice 
the value of acreage property should be paid and l^/^ times the 
value of the property for station and grounds in the vicinity of 
towns. 

Grading: The estimate of the value of grading as found by the 
master was $110,028.50. There was a serious conflict in the esti- 
mâtes of the value of the grading due principally to discrepancies 
in the estimated quantity of cubic yards of earth which had been 
removed, and to the price per cubic yard which should be allowed 
for cost of removal. Mr. Zook allowed for 340,500 cubic yards at 
30 cents a cubic yard, while Mr. Crookes, an engineer of expérience 
and ability, called in behalf of respondent, estimated 242,122 cubic 
yards at 15 cents a cubic yard. Mr. Zook's estimate of loose and 
solid rock was also larger than Mr. Crookes'. The différences be- 
tween thèse engineers arose because of the différence in methods 
of measurement; but Mr. Zook, when he made his estimâtes, had 
a profile map with him, showing the original contour of the ground, 
while Mr. Crookes did not hâve. They varied also in estimâtes of 
shrinkage and fills. Mr. Zook included in his estimâtes grading 
upon certain spurs and in certain yards, and grading to several of 
the varions mines to which spurs ran, while Mr. Crookes appears 
to hâve made no estimate upon thèse latter matters. Mr. Zook 
spent 10 days in making his estimâtes and described with care the 
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manner of observation and physical measurement which he had 
employed in estimating the value of this and other railroads. The 
master's finding as to tlie quantity and character is well sustained 
by the évidence, and the price allowed by the master for the yard- 
age is also sustained, and just. 

Trestles: The estimate of $11,256 for trestles, based upon 938 
linear feet at $12 a foot, v^ras correctly found. 

Culverts and waterways: The fînding of the master of $4,500 
as the value of culverts and waterways appears to be just, as does 
the estimated value -of $500 for cattlê guards, $170 for road cross- 
in^s, $120 for signs, and $2,500 for riprap. Thèse several findings 
hâve been worked out of the confiicting évidence of the engineers, 
and are ail well sustained by substantial évidence. 

Fencing: The item of fencing was placed by the master at $4,- 
125. This appears to be fair. 

Téléphone: The master allowed $3,525 as the value of the télé- 
phone Une belonging to the complainant corporation. Hère again 
the master seems to hâve adopted a conservative valuation, based 
upon 231^, miles at $150 per mile. Mr. Zook's estimate upon this 
item was $200 a mile, while Mr. Crookes' was $125 per mile. 

Switches: For switches the master allowed for 49 complète 
switcheSj at $225 each, the sum'of $11,025. There was a discrep- 
ancy between the estimâtes of the engineers vvith respect to this 
item, due in, part to the labor charge calculations a.nd to guard 
rair costs. The master's finding will not be disturbed. 

Track: The findings of the estimated cost of reproduction of track 
per mile were based on 20 miles with 60-pound rails ; ■ 5 miles of 
sidings with 60-pound rails; and 5.1 miles of track with 72-pound 
rails. The master allowed for 20 miles of track with 60-pound rails 
at $6,982.90, $139,658; and for 5 miles of 60-pound rail at $6,982.90, 
$34,914.50; and for 5.1 miles with 72-pound rails at $7,774.60, $39,- 
650.46. ; This mileage appears to hâve been correctly calculated, and 
the allowancea made by the master conform more closely to the es- 
timâtes of. Mr. Crookes than to those of Mr. Zook. , Th^y appear to 
hâve been based upon the évidence of actual cost of reproduction 
of track. 

Estimâtes include ail spikes, cross-ties (2,822 ties to the mile,' at 
62 centsX tie plates, track laying and surfacing, and ballasting ($500 
per mile).' The engineers did not ^ree upon the item of ballasting. 
The complainant's road was referred to as mud ballasted, and ap- 
pears not to hâve been thoroughly ballasted, as railroad authorities 
would regard it. An estimate of $1,200 per mile to ballast the road 
properly was made by some of the witnesses; the weight of the tes- 
timony gping to show that it would be necessary to obtain earth for 
propèr ballasting from places other than the sides of the embankments 
of the rOad. Mr. Zook estimated $500 per mile as the cost of proper 
earth ballasting, but thought that the labor cost of getting earth at, 
that rate would be no less than for gravel. The findings of the master 
are fully supported. 

Buildings: The value of the buildings, placed at $21,875 by the 
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master, is sustained; so, too, is the item of $3,000 as the estimated 
cost of reproduction of water stations. 

We hâve therefore as a fair estimate of the cost of reproduction 
the sum of $465,054.46. 

Contingencies : To this sum, according to the testimony of the 
engineers for both parties, there should be added 10 per cent, for 
contingencies, or $46,505.44. By "contingencies" are meant such 
tliings as could not reasonably hâve been foreseen at the time of mak- 
ing original estimâtes by engineers. 

Engineering, superintendence, etc. : There should also be included 
in the cost of reproduction an item for engineering, légal expense, and 
superintendence. As there is no substantial conflict in the testimony 
as to the propriety of this allovvance, it can be included at 10 per 
cent. Witnesses divided it as follows : Engineering, 5 per cent. ; légal 
expenses, 3 per cent. ; superintendence, 2 per cent. This allowance 
may therefore stand as 10 per cent, upon $511,559.90, or $51,155.99. 

Interest: The master allowed, as a necessary and usual cost of 
reproduction, 5 per cent, upon the sum of $562,715.89, or $28,135.79, 
as loss of interest during construction. This would include 5 per 
cent, upon the use of money for the practical total cost of reproduc- 
tion, and allow a year for constructio^i itself, or allow an average 
of 5 per cent, for the money used if construction extended over 
longer period. Complainant's évidence upon the point is to the ef- 
fect that such a road could not be built with the same facility that 
one less isolated could be; that lack of organization, lack of trans- 
portation facilities, lack of ready material, would make reproduction 
slower and more expensive. Inasmuch as the justice of allowance 
of interest during construction is admitted, the basis of the master's 
finding is reasonable, and his estimate must stand. Pioneer Téléphone 
& Telegraph Co. v. Westenhaver et al., 29 Okl. 429, 118 Pac. 354. 

Discount on securities: The master allowed 15 per cent, on $562,- 
715.89, or $84,407.38, as a necessary and usual item of cost of re- 
production. There was no évidence offered on behalf of the Railroad 
Commission tending to dispute the conditions vvhich the witnesses for 
the complainant said existed generally throughout investing communi- 
ties, namely, that a railroad, such as the one under investigation, is 
only able to make its financial arrangements by regarding as a part 
of the construction cost to which it is subjected a discount represent- 
ing the différence between the amount derived from the sale of its 
bonds and the amount which the bonds must eventually cost the Com- 
pany. Récognition of discounts on securities, based upon the con- 
sidérations just expressed, has been made by the courts. Of course, 
there never could be any allowance whereby a corporation can be al- 
lowed to capitalize its own lack of crédit; but where the bonds are 
sold at a reasonable discount, and bear a low rate of interest, it would 
seem to be the équivalent of selling the bonds at par with a high rate 
of interest. Hère the 15 per cent, seems to be reasonable, the tes- 
timony showing that upon such a discount the bonds are put upon 
an equality in marketable conditions with the bonds of some of the 
very largest and most successful railroads in the country. 
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Equipment: There should also be included in the estimate an al- 
lowance for equipment, wtiich, under the évidence, niay be taken as 
found by the master, $101,000; also, for supplies on hand, $5,200. 

[7] Dépréciation: Following the doctrine of City of Knoxville v. 
KnoxviUe Waterworks, 212 U. S. 1, 29 Sup. Ct. 148, 53 L. Ed. 371, 
the master made reasonable dépréciation allowances. The reason 
for such findings is that it is fair to deduct from the estimated cost 
of reproduction anew an amount which will represent the wear and 
tear on the property since it was put into opération. Dépréciation 
accounts find their foundation in efiforts to equalize profits during 
dififerent years, so as to avoid requiring the total cost of improve- 
itients to appear as an expense of the year when such improvement 
proves unserviceable. The Systems of estimating dépréciation may 
differ, but the principle of the allowance for dépréciation rests upon 
the foundation already stated. It goes without more than mention 
that Ordinary wear and tear and decay are the principal causes for 
dépréciation, although other factors which enter into the matter are 
that what is in use becomes out of date because of improvement in 
scientific knowledge or improved methods. Accountants and students, 
as well as practical railroad men, recognize the necessity for a rail- 
road Company to provide for a dépréciation fùnd or account. The 
Interstate Commerce Commission, in the performance of its great 
services to the public and to railroad carriers as well, provides that 
dépréciation accounts of equipment shall be kept by railroad carriers, 
and. that there shall be included witliin such accounts "a monthly 

charge of one-twelfth of — per cent, per annum of the original 

cost (estimated if not known) record value or purchase price" of 
equipment, to provide a fund for replacement when retired. 

The master allowed what appeared on the carrier's books, namely, 
$10,394.15, made up of thèse items: Equipment, $2,555.63; rails, 
$1,487.76; ties;.$5,279i04; and bridges and trestles, $1,071.72. This 
was dépréciation on the books between September 1, 1909, and Sep- 
tember 1, 1910. But he allowed the additional sum of $12,694.55 dé- 
préciation, which he found ought ' to havé been properly charged be- 
tween September 1, 1909, and September 1, 1910, to earnings, and 
for which provision should hâve been made out of operating expenses 
by complainant, in order that its property might not become de- 
preciated in efficiency or value. The additional allowance was based 
upon testimony that the entries in the books as just heretofore stated 
did not truly represent the dépréciation account. One expert witness 
said he would allow, as proper dépréciation of equipment $4,955, and 
proper dépréciation and reserve for ties, rails, bridges, and buildings, 
$18,153.70. In this way he arrived at the différence between what 
was charged and what he said ought to hâve been charged, or $12,- 
714.55. . There is a slight discrepancy in thèse figures and those 
found by the master ($12,694.55), due probably to clérical error. 
Equipment dépréciation was based upon 20 years' life for a locomo- 
tive and 5 per cent, dépréciation for each year, or $1,450 for each 
year, with a salvage of $180 per year, or net dépréciation, $1,270 
per year. The dépréciation allowances upon rails were based upon 
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percentages on the estimated weights of rails per ton and the es- 
timated life of a rail, put at 16 years. Allowing for tie dépréciation, 
it was estimated that at the end of 7 years the dépréciation would 
equal the original cost of installment, the value of each tie being 
put at 50 cents when placed on the track, allowing a 7-year life for 
each tie from the time of the estimate. 

Part of the additional allowance was estimated dépréciation upon 
buildings, upon a 25-year life with no salvage, and upon culverts 
and trestles, on the basis of an 8-year life, or 121/2 per cent. 

While the additional dépréciation allowance of $12,694.55 per an- 
num accords with the évidence of coniplainant, and seems to justify 
the master's finding, yet there are so many différences in the state- 
ments of the witnesses as to the estimâtes, ail of which dépend upon 
opinions of what should or should not be, that it appears to be just to 
hold to the $10,394.15 shown on the books for 1909-10. Gathering 
from the évidence that différent portions of the track were added 
at différent times after 1906, and that différent sidings had been built, 
and that some of the ties had been in the track for one, two, and 
three years only, estimate of wear and tear may be fairly made as of 
three years prior to March, 1910. The déduction for dépréciation, 
therefore, should be three times $10,394.15, or $31,182.45. 

[8] Value as a going concern: Briefly stated, the argument of 
complainant is that mère cost of reproduction is not by itself a proper 
measure of the value of a railroad ; that there are such things as 
stratégie position, organization, value of possible and probable de- 
velopment of business and property along its line, and earning ca- 
pacity, to be considered and estimated by standards of pecuniary 
value. The master took this view, which has heretofore been ex- 
pressed in the quoted testimony of Mr. Zook, and allowed $135,000 
to cover the item. 

I shall not dispute the proposition that a prospérons competing 
railroad doing a good business, earning substantial profits, with an 
established popularity, affording ample facilities for moving freight 
or passengers, should be valued with regard to the éléments just men- 
tioned. And this to an extent is true of a railroad which is a mo- 
nopoly. Cedar Rapids Gaslight Co. v. Cedar Rapids, 223 U. S. 655, 
32 Sup. Ct. 389, 56 L. Ed. 594, decided by the Suprême Court March 
11, 1912. But up to the time of the inquiry into the rates involved 
in this case, this railroad has never paid interest upon its bonds ; nor 
has it accumulated more than a very limited equipment; nor has it 
prospered to any apparent material extent. Although without a com- 
petitor, it never seems to bave had to its crédit a well-established 
business; nor did it keep up its roadbed as it should hâve. Its his- 
tory shows that it languished and drifted into the hands of receivers. 
True, under complainant's ownership, it has added to its equipment 
and would seem to be well and economically managed, yet it is sig- 
nificant that its coal shipments from September, 1909, to September, 
1910, were less than in the previous 12 months. Nevertheless, its 
principal patrons hâve expressed dissatisfaction with the service, and 
there seems to be nothing either by way of mère good will or ad- 
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vantage incident to the possession of a monopoly, which, although 
of sonie value, justifies présent attempt to ascertain such valuation, 
independent of the whple structure. 

Certainly the property of the Montana, Wyoming & Southern has 
a value independent of use or right of use. The rails, ties, switches, 
stations, fences, ànd ail such things are valuable, and, unless they can 
be used by the complainant company in the place wherë they are 
now, their value is away below the estimâtes allowed by the master. 
It is évident, however, that, in the estimâtes allowed, the f act that 
the whole railroad is one in opération and use has been considered, 
and that values upon the several things hâve been baséd upon value 
of the railroad as in use. I am unable to see why, under the facts, 
at tnis time, there should be séparation of going concern value from 
railroad value. Water District v. Water Company, 99 Me. 371, 59 
Atl. 537 ; Spring Valley Waterworks v. City of San Francisco (C. 
C.) 192 Fed. 137. It is proper therefore that the master's finding 
(No. 50) should be disregarded, and it will be. 

Summarizing now, and we hâve as the value of the physical prop- 
erty of the complainant used in its business for the public conven- 
ience thèse sums : 

Real estate $ 78,207 00 

Gradlng 110,028 50 

Trestles 11,256 00 

Culverts and waterwajs 4,500 00 

Cattle giiards 500 00 

Road crossings 170 00 

Signs ' 120 00 

Riprap 2,500 00 

Fencing 4,125 00 

Téléphone 3,525 00 

Switches 11,025 00 

f 139,658 00 
Traek -i 34,914 50 

L 39,650 46 

Buildings 21,875 00 

Water stations 3,000 00 

Contiugencles 46,505 44 

Engineering, snperintendence, etc 51,155 99 

Interest during coiiî^tructlon 28,135 79 

Discount on securitles 84,407 00 

p:qulpment 101,000 00 

Supplies • 5,200 00 

Total $781,459 06 

To be dedueted for dépréciation 31,182 45 

Total cost of reproduction $750,276 61 

Now if we take the "gross corporate income" of the property to be 
$32,474.05, and accept the valuation to be $750,276.61, it will appear 
that the corporate income aiïords 4.3 per cent, retum; and if we take 
the total revenue freight for the year 1909-10 at 281,907 tons, and 
divide the entire operating expenses, $77,998.90 (which include dé- 
préciation, $10,394.15, taxes, $3,310.52, car hire, $6,029.20, and mis- 
cellaneous expenses, $87.80), by the total tonnage, we iind the cost 
per ton of freight to be 27.7 cents. From thèse figures it is plain that 
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not only was the complainant unable to meet annual interest charges 
on its bonded debt of $950,000, but that there was a déficit of $15,- 
025.95. Complainant company would therefore find itself unable to 
meet its obligations upon a continuance of the rate of 35 cents per 
ton for coal, with a haul of, say, 251,163 tons. 

[9] But we must not accept the amount of the bonded debt as a 
complète or accurate criterion of the value of the property. Référ- 
ence to it may be had merely for purposes of argument. Président 
Hadley, of Yale University, in the report of the Railroad Securities 
Commission to the Président of the United States, dated November 
1, 1911, says that: 

"In so far as the value of the property is an élément in rate régulation 
the outstaudiug securities are of so little evidentlary weight that it would 
probably be of distinct advantage if courts and commissions would disregard 
them entirely, except as a part of the financial history of the property, and 
would insist upon direct évidence of the actual mouey invested and of the 
présent value of the properties." 

[10] Having found that the operating expenses were no greater 
than were reasonably necessary, and that administration by this com- 
plainant has been had with due regard to the necessities of strict econ- 
omy, and that the amount expended for supplies, wages, and salaries 
has been reasonable and necessary, we can go directly to estimâtes. 
We find then that a continuance of the présent rate upon coal, which 
is 89 per cent, of the traffic carried, would mean that complainant 
would receive $87,907.05 revenue for coal carried. Now 89 per cent, 
of the total operating expenses, put at $77,998.90, is $69,419.02 ; and 
89 per cent, of the value, $750,276.61, is $667,746.18, If coal would 
bear its burden of contributing, let us say, to illustrate, 10 per cent, 
on $667,746.18, or $66,774.61, this, when added to $69,419.02, would 
amount $136,193.63, which coal must yield. Deducting now the actual 
coal receipts (on a 35-cent per ton basis), $87,907.05, from what on our 
assumption coal should pay, $136,193.63, and there is a déficit of $48,- 
286.58. To make up this déficit, the rate on coal, still estimating 251,- 
163 tons as the tonnage to be carried, would hâve to be increased 19.22 
cents over 35 cents per ton, or to 54.22 cents per ton. 

Let us try it in another way : Accepting always that a reasonable 
return is one which, under honest accounting and responsible manage- 
ment, will attract the amount of investors' money needed for the de- 
velopment of railroad facilities, we hâve hère an investment made 
by the owners which is evidently regarded by them as reasonably se- 
cure. They are therefore entitled to a return upon their investment 
which apppximates the rate of interest which prevails in other lines 
of industry in and about that part of Montana wherein their railroad 
is operated. There is some uncertainty in the future of this railroad ; 
but, on the other hand, it is proper to consider not only the coal mines, 
but also the probable development of the agricultural country in the 
valIey below the coal mines, and possible stratégie advantage in situa- 
tion. Eight per cent, per annum is the légal rate of interest in the 
state of Montana, and within 2 per cent, of what bankers hâve tes- 
tified is a rate f requently demanded upon small loans in Carbon county, 
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Mont., into which the railroad runs. Eight per cent, may therefore 
be used as a fair basis to illustrate return upon the investment. So, 
without fixing any rate, but merely for further illustration, we will 
hold to 8 per cent. Keeping to $667,746.18 as the proportion of the 
value of the road upon which coal should pay interest, and increasing 
89 per cent, of the operating expenses by one-fourth, thus making 
them $86,773.77, to earn the 8 per cent., at 35 cents per ton, it would 
be necessary for the railroad to take in $140,193.46 on coal account, 
or to carry 400,552 tons, which is not far from the tonnage estimate 
which Commissioner Stanton, of the Railroad Commission, believed 
would be carried upon the réduction of the rate to 35 cents per ton. 
Or, using 9 per cent, as a fair return upon the value of the property, 
it will be necessary for the railroad to earn $146,870.92 on coal, which 
would require it to carry 419,631 tons at 35 cents per ton, which ton- 
nage even more nearly approximates the estimâtes of Commissioner 
Stanton and of the mineowners themselves in estimating the efïect 
of the réduction. 

This brings out in a very strong way the fact that this controversy 
is the conséquence of the mistaken belief of ail concerned that in- 
creased tonnage would follow reduced rates. 

It is recognized that, in making the above mathematical démonstra- 
tion, the imposition of the burden upon coal to the entire traffic and 
operating expenses is necessarily arbitrary, yet it would seem to be 
more reasonable to reach results by the method adopted than to con- 
sider the entire road a coal road, and more accurate than to say that 
89 per cent, of the trafHc should pay fair return upon the entire val- 
uation of the property. 

Gomparison with rates on other railroads is appropriate. The Com- 
mission fixed thé rates on coal on the Yellowstone Railway Company 
a distance of 101/2 miles at a through rate of 25 cents per ton, and 
on coal transported on the Montana Railroad from Lewistown to Har- 
lowtown, a distance of 63 miles, at 90 cents per ton ; from Lewistown 
to Oka, a distance of 50 miles, at 80 cents per ton; from Lewistown 
to Straw, a distance of 29 miles, at 60 cents per ton. The Commission 
also allowed the Northern Pacific proportional through rate from 
Bridger per ton of coal to Helena, Butte, Townsend, Toston, and 
Prickly Pear Junction, at $1.55 per ton, which was the same rate as 
was in force before the order herein assailed was made. It re- 
duced the through rate from $2 per ton of coal to thèse places 
to $1.90 by deducting 10 cents per ton from the Montana, Wy- 
oming & Southern rate per ton. Such réductions as it made in the 
Northern Pacific rates per ton of coal from Bridger were shown to 
be to places to which comparatively few coal shipments were made. 

Enough has been said to demonstrate that under the order of the 
Commission complainant company falls far short of enjoying a rea- 
sonable return on capital invested, not to mention the élément of some 
uncertainty which goes with the investment, and upon which the in- 
vestors are justified in expecting a chance of added profit to compen- 
sate for risk. 

[11] It is, however, not for the courts to assume to prescribe rates. 
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Their duty is generally ended when, after careful considération of 
the facts of the particular case before them, and after weighing the 
interests of the public and of the owners of the railroad, détermina- 
tion is made whether the administrative authority has exceeded its 
constitutional power in making an order which in practical appUcation 
deprives the owners of their property without just compensation. No 
given per cent, can be fixed by the court, as a rate to which the car- 
rier is entitled as a matter of right. Covington, etc., Turnpike Co. v. 
Sanford, 164 U. S. 578, 17 Sup. Ct. 198, 41 L. Ed. 560. It may use 
percentages to illustrate, but not as fixed measures. But there must 
be just rémunération. Cotting v. Stockyards Company, 183 U. S. 91, 
22 Sup. Ct. 30, 46 L. Ed. 92 ; Spring Valley Water Co. v. San Fran- 
cisco (C. C.) 165 Fed. 657. 

From thèse views, it follows that the court must hold that the order 
made is an infringement of the constitutional rights of the carrier, in 
that it deprives it of a fair return upon the reasonable value of its 
property while in use for the public. In so far as it is necessary to 
modify the findings of the master to conform with the views herein 
expressed, such modification will be deemed made. 

Decree of injunction will issue. 



GKAND TRUNK RY. CO. OF CANADA v. MICHIGAN RAIT-.ROAD 
COMMISSION et al. 

DETROIT, G. H. & M. RY. CO. v. SAME. 

(District Court, B. D. Miehigan, S. D. August 5, 1912.) 

Nos. 5,471, 5,476. 

1. Catîrieks (§ 11*)— Régulation — Inteastate Cae Load Freight — Rail- 

boa d Commission Law. 

Mlctiigan Railroad Commission Act (Pub. Acts 1909, No. 300, as amend- 
ed by Pub. Acts 1911, No. 139), providing for the régulation of freight 
traftic wlthin the state, requires railroads doing business in the state to 
receive and transport at reasonable rates ail intrastate car load traffic 
offered for transportation under the usual conditions locally consigned 
between points in the same city or town, whether received from another 
railroad or not, and such as is ofifered at any junction or transfer point 
or inte»sectlon with another railroad within such city for delivery on 
team tracks or sidings tberein, whether the shipment originated within 
or without such city or town. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §^ 2, 3; Dec. Dig. 
§ ll.*J 

2. CONSIITUTIONAL liAW (§ 297*) — REGULATION INTRACITY SERVICE. 

Pub. Acts Mich. 1911, No. 1.39, amending Miehigan Railroad Commis- 
sion Act (Pub. Acts 1909, No. 300), provides (section 7d) that every com- 
moii carrier operating within the state shall transport at reasonable 
rates ail car load traffic offered for transportation under usual conditions 
locally consigned between points in the same city or town, and Irom any 
junction or transfer point or intersection with another railroad in such 
city or town, to team tracks or otber sidings on any liue operated by the 
delivering carrier, and shall deliver such car or cars on such team tracks 
or sidings where the car or cars are received from the Connecting carrier 
when required to do so, etc. Held, that the service so requlred in a city 

•For otber cases see same toplc & 5 numbek in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
198 F.— 64 



1010 198 FEDERAL EEPOETER 

having a large number of industries and served by a number o£ rallroads 
with niany team, "hold," and industrlal sidlngs used for the delivery of 
freight is not necessarily a meïe swltching service, that whether it is 
transportatlan is In a given case a question of fact, that a service does 
not ceage to be transporta tion merely because the movement begins and 
ends within a city, or' is only between an intracity junction or team 
track or side track, and hence such législative requireinpnt as to a car- 
rier not incorporated partlcularly therefor was not objeetionable as a 
deprivatJon of Its property without due process of law. 
■ [Ed. Note.— For otber cases, see Constitutional Law, Cent. Dig. §§ 832- 
834 ; Dec. Dig. § 297.*] 

3. Carriers (§ 10*) ~ REGULATioîir — Railkoad Comaiission ^ Quaxitt and 

ReaSonaeleness of Service — Compensation. 

Under Mlehigan Railroad Commission Act (Pub. Acts 1909, No. 300, as 
amended by Pub. Acts 1911, No. 139), regulating intrastate transporta- 
tlon, questions relating to quality and reasonableness of service and 
coihijensation therefor are prlmarily for the considération of Ibe Rail- 
road Commission, subject to the statutory right of review conferrcd by 
the âct on the state courts. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 14-20; Dec. 
Dig. § 10.*] 

4. Cabrieus (§ 18*) — Régulation — Terminal Facilities — Intracity Ex- 

change OF Feeight. 

An injunction wouid not be granted to restrain the enforcement of an 
order of the Michlgan Railroad Commission to carry out Pub. Acts 1911, 
No. 139, requiring carriers operatlng vvitbin the state to receive and 
transport at reasonable rates car load trafïic between points in the same 
city or towH, or from a junction or transfer point or intersection with 
another railroad, to team or other sidings of any line, on the ground that 
service would entail large expense and require the acquisition of addi- 
tional lands for addltional terminal facilities, and would also resuit in 
congestion of trafflc, the latter objection being supported only by ex 
parte affidavlts. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 13, 16-18, 20, 
24; Dec. Dig. § 18.*] 

5. Commerce (§ 58*) — Régulation of Local Commerce — Interférence with 

1ntebs'I'a'j:e Commerce. 

A state Railroad Commisslon's order intended to enforce a state stat- 
ute (Pub. Acts Mlch. 1911, No. 139), requiring intracity transporta tion of 
car load freight between junction, intersection, and transfer points, and 
delivery sidlngs, could not necessarily and immediately afCect Interstate 
commerce as a matter of law, and was therefore not objectlonabl© as a 
violation ôf the commerce clause of the fédéral Constitution, in that its 
enforcement would resiilt in congesting the carrler's terminal facilities 
to the détriment of Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §-| 77-86 ; Dec. 
Dig. § 58.*] :.-.,.:, 

6. SiATUTES (§ 64*) — Partial Invalidity — Penalty Clause. 

Whéte severe penaltles were ptoylded for violation of a statute in a 
section separate from the substaïitive part of the act, the balance of the 
act will not be held uncorlstittitiotial in a suit to restrain the enforce- 
ment thereof , in whlch nô attémpt' is made to recover or enforce the pen- 
alty provision, on the ground that the penaltles are So severe as to be 
luvalld. 

[Éd. Note.— For other cases, see Statutes, Cent. Dig. §§ 58-66, 195; 
Dec. Dig. § 64.*] 

7. Carriers (§ 2*)— Régulation— Statutes. 

Miehigan Railroad Commission Act (Pub. Acts 1909, No. 300) § 7a, de- 
claring that nothing in the act shall require any railroad to give the use 

*For otber cases see same topic & § number In Dec. & Am. Digs. 1907 to date. & Bep'r Indexes 
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of its traeks or terminal facilities to anotber railroad eiigased in lil<e 
business, and Pub. Acts 1911, No. 1.39, adding to section 7, subd. d, re- 
quiring railroads to transport car load freight conslgned locally betweeu 
points In the same clty or town from a juuction or transfer point or in- 
tersection wlth anotber railroad, to team traelvs or otlier sidings of any 
Une operated by the àelivering carrier, etc., were consistent with each 
otber, se that the latter subdivision was not in conflict with the former, 
as requiring a carrier to submit its terminal facilities to the use of an- 
other railroad. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §t 4, 5; Dec. Dig. 
§ 2.*] 

8. iNJUiVCTION (§ 22*) — Ekfect. 

Injunction would not be granted to restrain the enforcement of certain 
orders of the state Railroad Commission where the action comnianded by 
the orders had already been taken and suspended by order of the C'om- 
mission. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §| 20, 21 ; Dec. 
Dig. § 22.*] 

In Equity. Suits by the Grand Trunk Railway Company of Canada 
and by the Détroit, Grand Haven & Milwaukee Railway Company 
against the Michigan Railroad Commission and others. On applica- 
tion for interlocutory injunction. Denied. 

G. W. Kretzinger and G. W. Kretzinger, Jr., both of Chicago, IlL. 
and L. C. Stanley, of Détroit, Mich., for complainants. 

Franz C. Kuhn, Atty. Gen., of Mt. Clemens, Mich., and George S. 
Law, and Edward Waer, for défendants. 

Before KNAPPEN and DExNISON, Circuit Judges, and SATER, 
District Judge. 

PER CURIAM. The Grand Trunk Railway Company of Canada 
and the Détroit, Grand Haven & Milwaukee Railway Company filed 
each its separate bill to restrain the Michigan Railroad Commission 
and the Attorney General of that state from enforcing certain orders 
of the Commission made under the authority of the Michigan Rail- 
road Commission Act (being Act No. 300 of the Public Acts of Mich- 
igan of 1909, as amended by Act No. 139, P. A. Mich. 1911), relating 
to the intracity transportation of car load freight between complain- 
ants' terminal traeks and their junctions with other roads, and to 
restrain the enforcement of any penalties or remédies provided for the 
violation of the orders of the Commission or of the acts of the state 
of Michigan in question. Applications for interlocutory injunctions 
were heard under section 266 of the New Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1162 [U. S. Comp. St. Supp. 1911, p. 236]). 

Complainants contend that the statute and orders of the Commis- 
sion in question are unconstitutional and void, first, as denying the 
equal protection of the laws, in violation of the fourteenth amend- 
ment to the fédéral Constitution ; and, second, as contravening the 
commerce clause of that Constitution. Thèse objections présent the 
larger questions in the casé. Other objections, addressed to the valid- 
ity of the statute and of the proceedings involved, will be stated later. 
The purpose of the Commission Act, as indicated by its title, is "to 

•For other cases see same topic & S numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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define and regulate common carriers and the receiving, transportation 
and delivery of persons and property, prevent the imposition of unrea- 
sonable rates, prevent unjust discrimination, insure adéquate service, 
createthe Michigan Railroad Commission, define the duties and powers 
thereoi, and to prescribe penalties for violation thereof." The term 
"railroad," as used in the act, is declared to include ail railroads, wheth- 
er operated by steam, electric or other motive power, except logging or 
other private railroads not doing business as common carriers, and street 
and electric railroads engaged solely in the transportation of passengers 
within the limits of cities or within a distance of 5 miles of the bound- 
aries thereof. The provisions of the act are made applicable "to the 
transportation of passengers and property between points within this 
state, and to the receiving, switching, delivering, storing and handling 
of such property, and to ail charges connected therewith, including 
icing and mileage charges." • 

By section 7 of the original act, the railroads subject to its provi- 
sions are required to "afford ail reasonable and proper facilities by 
the establishment of switch connections between one another and the 
' establishment of dépôts and otherwise for the interchange of trafifîc 
between thèir respective lines and for the receiving, forwarding and 
delivering of passengers and property to and from thei'r several lines 
and those Connecting therewith," and to "transfer and deliver without 
unreasonable delay or discrimination any f reight or cars or passengers 
destined to any point on its own line or on any Connecting line" with- 
out discrimination in rates and charges between such Connecting lines. 

Any person delivering property for transportation is giveri the right 
of routing shipments, and of prescribing over what Connecting line 
transportation shall be made ; and it is declared to be the duty of the 
initial carrier to observe the direction of such shipper, and, in case^ 
such direction is not given, "to so route the f reight as to give the 
property the benefit oi the lowest rate published between points, of 
origin and destination." ; By the same section the Cojnmission is em- 
powered, upon application, to require steam railroads and intert\rban 
and suburban railways to interchange cars, car Ipad shipmen,ts, , less 
than car load shipments, and passenger traffic "where it is.practicable 
and the same may be accomplished without endangering equiprnent, 
tracks or appliances of either party," and to require the construction 
of physical connections upon such terms as the Commission may déter- 
mine. The same section provides that : 

"Every corporation owning a railroad In use shall, at reasonable times and 
for a reasonable: compensation, draw over the same the merchandise and cars 
of any other corporation or indivldual having Connecting tracks ; Provided, 
such cars are of the proper gauge, are in good runnlng order and equipped as 
required by lavv and otherwise safe for transportation and properly loaded." 

With the further proviso that: 

'•If the corporations cannot agrée upon the tlmes at which the cars shall 
be drawn.or the compensation to be paid, the sald Commission shall, upon 
pétition of either party and notice to the other, after hearing the parties iu- 
terested, détermine the rate of compensation and flx such other periods, hav- 
ing référence to the interests of the corporation or corporations and the pub- 
lie to be accommodated thereby." 
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The award of the Commission is declared to be "binding upon the 
respective corporations interested therein until the same shall hâve 
been revised." 

By sections 22 and following, provision is made for hearing by the 
Commission of complaints of unreasonable or unjustly discriminât© ry 
rates (joint or otherwise), régulations, or practices, and for the fixing 
of maximum rates, and for setting aside unreasonable or discrim- 
inatory régulations, practices, and services, and the substitution of 
proper action in lieu thereof. 

By sections 26 and following, provision is made for action in chan- 
cery against the Commission by any common carrier or other party in 
interest who may be dissatisfied with any order of the Commission 
of the nature of that above referred to, and the court is empowered 
"to affirm, vacate or set aside the order of the Commission in whole 
or in part, and to make such further order or decree as the courts 
shall décide to be in accordance with the facts and the law." Either 
party is given the right of appeal to the Suprême Court of the state ; 
and in ail actions under this provision the burden is upon the com- 
plainant "to show by clear and satisf actory évidence that the order of 
the Commission complained of is unlawful or unreasonable, as the 
case may be." 

By the amendment of 1911 a new subdivision was added to sec- 
tion 7, as follows : 

"(d) Every common carrier operating wittiln this state shall recelve and 
transport at reasonable rates any and ail car load trafBc offered for transpor- 
tation Under the usual conditions locally conslgned between points In the 
same city or town and shall recelve and transport at reasonable rates from 
any junctlôn point or transfer point or interjection with another rallroad in 
such city or town any and ail such car load freight destined to team tracka 
or other sidings on any line operated by the delivering carrier, and shall de- 
liver such car or cars upon such team tracks or sidings in the city or town 
where such car or cars are received from such Connecting line when requlred 
so to do: Provided, that when delivery is requested which wlU in volve the 
use of a private siding not owned or controlled by consignée, said consignée 
shall file with both receiving and delivering carriers written permission signed 
by the owner or lessee of such private siding authorizlng the use of same. 
When the partlcular delivery desired cannot be accompllshed owing to the 
congestion of cars upon such siding or team tracks, It shall be the duty of 
the delivering carrier to notify consignée of such conditions and it shall be 
the duty of such consignée upon recelpt of sUch notice to advise upon what 
other siding delivery willbe accepted or whether or not It is desired that 
such car or cars shall be held awaitlng the opportunity for delivery upon the 
siding originally deslgnated as the destination." 

After the taking effect of the amendment of 1911, and on July 
29th, the Grand Trunk Railway System filed its tariff (effective 
September 1, 1911) covering so-called switching charges within the 
switching or corpprate limits of the city of Détroit, prescribing a 
charge of $5 per car for switching car load traffic from one to an- 
other industry having private sidings, or from one "hold" or team 
track to another "hold" or team track of the Grand Trunk Railway 
System, and imposing an additional charge of $3 per car in case 
of team track deliveries for the unloading of shipments received 
from or loading of shipments delivered to other carriers. Upon 
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complaint of a shipper made against "the Grand Trunk Western 
Railway Company," the Commission, after hearing, held that the 
charging of a greater rate for the movement of a car load shipment 
from a junction point with a Connecting road to a team track on 
the Grand Trunk Western road than as charged for a like ship- 
ment from an industry to a team track upon the same line is an 
undue and unjust discrimination; and the railway company was 
ordered to make and file a tarifï removing such discrimination, and 
making "like charges for the movement of a car load shipment 
when received from an industry within the city of Détroit upon 
the said Grand Trunk Western Railway, consigned for delivery 
upon team track or other siding of said road within the same city, 
and for a like shipment received by said Grand Trunk Western 
Railway from a Connecting carrier at a junction point within the 
corporate limits of the city of Détroit, consigned to team track 
or other siding upon said road within the same city." 

The Grand Trunk System thereupon published a new tariff, re- 
moving the discrimination by raising to $8 the charge for move- 
ment of cars between team tracks and between industrial tracks 
and team tracks located on the Grand Trunk lines. Upon further 
complaint that the new tarifï was unreasonable and exorbitant, the 
Commission on March 15, 1912, ordered the postponement of the 
effective date of the new tarifï until April 29th to give the Com- 
mission opportunity to investigate the reasonableness of the pro- 
posed rate. Thereupon the Grand Trunk System issued a sup- 
plément to its tarifï suspending the intrastate rates named in the 
tarifï last referred to, and on March 30th published its new tarifï, 
canceling ail rates between industries having private sidings on 
the Grand Trunk System and hold or team tracks on that System, 
and ail rates between junction points with other carriers within 
the corporate limits of Détroit. The Grand Trunk team tracks 
were thereby withdrawn from ail intracity, intrastate, and Inter- 
state switchihg movements, except as to the Détroit & Toledo 
Shore Line, with which it was under contract for terminal switch- 
ing. On April lOth the Commission suspended the last-named tar- 
ifï supplément until May 25, 1912, to give the Commission oppor- 
tunity to investigate its reasonableness. On April 12th, two days 
after the making of the Commission's order suspending the tarifï 
of the Grand Trunk System canceling team track switching, the 
Grand Trunk Railway of Canada filed its bill in this cause, and on 
April 27th filed an amended bill. On the latter date the Détroit, 
Grand Haven & Milwaukee Railway Company filed its bill. A 
temporary restraining order was made in each case, and is still in 
force. 

[1] Complainants and défendants seem to agrée that the stat- 
utes in question should be interpreted as requiring complainants 
to receive and transport, at reasonable rates, ail intrastate car load 
trafîic oflfered for transportation under the usual conditions and 
falling within either one of two classes: First, such as is locally 
consigned between points in the same city or town, whether or 
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not the same is received from another railroad ; second, such as 
is offered at any junction or transfer point or intersection with an- 
other railroad within the city for delivery upon team tracks or sid- 
ings therein, whether or not the shipment originated within such 
city or town. Défendants' brief discusses the case with référence 
only to such two classes. It is not entirely clear whether com- 
plainants regard as included a third class, viz., such as is ofifered 
upon team tracks or sidings within a city for delivery to a junc- 
tion or transfer point or intersection with another railroad therein, 
whether or not the ultimate destination of such shipment is beyond 
such city or town. We thus find it necessary to discuss the case 
with référence only to the first two classes of transportation. 

[2] 1. The taking of complainants' property without due pro- 
cess is said to resuit because, as contended, the required services 
are merely switching services, as distinguished from transportation 
services. It is contended that intracity switching is beyond any 
obligation of complainants, and cannot be imposed by the Législa- 
ture, and that a carrier not incorporated particularly for such serv- 
ices cannot be required to allow another carrier the use of its ter- 
minais to do switching. 

An imperative obligation resting upon railroads doing business 
within this state, not only to furnish equal facilities for the trans- 
portation of passengers and freight to ail railroads Connecting 
therewith, but to make such track connections with Connecting rail- 
roads as to permit the transfer from one to the other of loaded and 
unloaded cars designed for transportation upon both roads, has 
been too long imposed by statute and declared by the décisions of 
the courts to now permit of question. Such has been the settled 
policy of the state of Michigan for more than 30 years. By the 
amendment of 1879 (P. A. Mich. 1879, No. 207) to the General 
Railroad Act of 1873 (Pub. Acts 1873, No. 198), express provision 
was made for compelling such union and connection of tracks un- 
der order of the Commissioner of Railroads. The Railroad Com- 
mission Act of 1873 (P. A. Mich. 1873, No. 79) contained the pro- 
vision above quoted in this opinion as contained in the act of 1909, 
requiring railroads at reasonable times, and for reasonable com- 
pensation, to draw over their tracks the merchandise and cars of 
any other corporation or individual having Connecting tracks, with 
substantially the same provision for détermination by the Commis- 
sioner of Railroads of the rate of compensation and the stated pe- 
riods at which cars shall be so drawn, in case the respective rail- 
roads cannot agrée thereon. Similar statutory provisions hâve ex- 
isted ever since 1873. 

In the year 1881, in a case in which a switchman sought to recover 
from a railroad company for injuries sufïered in coupling freight cars 
received from another railroad, the Suprême Court of Michigan, 
speaking through Justice Cooley, said : 

"The primary fact tliat must rule this eontroversy is that the Michigan 
Central Kailroad Company is conipelled to receive aud transport over its 
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road ail the varietles of f reight cars wliich are ofCered to it for the purpose 
and which are ùpon wheels adapted to its gauge. It is compelled to do so, 
first ; * ♦ ♦ but, thlrd, the statute requlres it. It is provided by General 
Laws 1873, p. 99, that 'every corporation owning a road in use shàll, at rea- 
sonable tlmes and for a reasonable compensation, draw over the same the 
merchandise and cars of any other corporation.' ïhe necessities of commerce 
require this wlth such imperative force that there could scàrcely be a more 
flagrant breach of corporate duty than would be a refusai to obey this law ; 
and the interférence of the state to punish could hardly fail to be speedy 
and effectuai." Michigan Central R. E. Co. v. Smithson, 45 Mich. 212, 221, 
7 N. W. 791, 795. 

In Michigan Railroad Commission v. Michigan Central R. R. Co. 
(1911) 168 Mich. 230, 132 N. W. 1068, the Suprême Court of Mich- 
igan held valid and enforceable a provision of the Michigan Railroad 
Commission Act of 1907 similar to that contained in the 1909 act be- 
fore the amendment of 1911, empowering the Railroad Commission 
to require railroads to interchange cars, freight and passenger traffic, 
and to require track connection upon such terms as it may détermine, 
and sustained the order of the Commission requiring such connection 
and interchange of trafific between a steam railroad and an electric 
interurban road. That requirements of track connections and inter- 
change of traffic between railroads, imposed by the Michigan statutes 
previous to 1911, do not amount to the taking of property without 
due process, needs no extended référence to authority. Michigan 
Railroad Commission v. Mich. Central R. R. Co., supra ; Wisconsin, 
etc., Ry.€o. v. Jacobson, 179 U. S. 287, 21 Sup. Ct. 115, 45 L. Ed. 
194; Minneapolis & St. Louis R. R. Co. v. Minnesota, 186 U. S. 263, 
22 Sup. Ct. 900, 46 L. Ed. 1151. If, therefore, the requirement of 
the services hère in question offends against the due process clause 
of the Constitution, it must be because such required services are not 
in a proper sensé transportation, but are essentially distinguishable 
therefrom. 

The nature and classification of this service may best be appreci- 
ated by considering the conditions to which it is sought to apply the 
orders of the Commission hère in question. Détroit is a city of about 
500,000 population. It has a large number of industries, and is served 
by a large number of railroads. For the purpose of facilitating the 
loading and unloading of freight, each of thèse railroads has estab- 
lished a greater or less number of team or "hold" tracks, and many 
of thèse industries are provided with sidings. Thèse "hold" tracks, 
team tracks, and industrial sidings are within what are called the 
switching limits of Détroit. It is stated in défendants' brief, and 
without contradiction, that the so-called switching district of Détroit 
extends for a distance of about 22 miles. Such tracks are necessary 
to prevent the congestion which would resuit from requiring ail car 
load freight, both in and out, to be delivered at the freight dépôts 
of the respective roads, and in a very proper sensé are shipping sta- 
tions. In Railroad Commission v. St. L., I. M. & S. Ry. Co., 24 In- 
terst. Com. Com'n R., at page 294, it was said of team tracks : 

"They are analogdus to freight dépôts in that thcy bear the same relation 
to car load freight that such dépôts bear to less than car load freight" 
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By section 6 of the Railroad Commission Act of 1909 switching 
connections with private side tracks are required. By section 13a the 
req'uirement is made of suitable freight dépôts, buildings, switches, 
and side tracks; and the Commission is empowered to make such 
orders requiring the same, including "other track accommodations," 
as it is deemed for the public interest and as shall be just and rea- 
sonable. 

Setting to one side the question of the requirement of interchange 
of traffic between Connecting roads, the statute, in our opinion, validly 
empowers the Commission to require local transportation by a railroad 
between its own shipping stations within a city, whether such plurality 
of shipping stations has been voluntarily established by the railroad, 
as hère, or has been required by the Commission under its lawful 
powers, and provided such transportation is for such substantial dis- 
tance and of such a character as reasonably to require a railroad haul, 
as distinguished from other means of carriage. Tt is also clear that 
a statute validly may,'and that the statutes we are considering do, 
authorize the employment of such dépôts, side tracks, and team 
tracks of a railroad for transporting car load freight to or from 
the junction of such road with another road as a substantial part 
of a continuous transportation routing, where such junction is out- 
side the city limits. Does the fact that such junction is within the 
city limits necessarily differentiate the two classes of service so 
as to make the one a transportation within the meaning of the law 
and the other a mère switching service? And this in view of the 
fact that the distances between the city dépôts and tracks of a rail- 
road and its intracity junction with another road may be as great as 
between such city dépôts and tracks and junctions outside the city, 
or as great as the average distance between extracity freight sta- 
tions in a fairly populous section. Or does the fact that such freight 
movement begins and ends within the limits of a city necessa- 
rily characterize its movement between junction point and the sta- 
tion of receipt or delivery as a switching transaction rather than as 
part of an actual transportation between two termini : that is to say, 
between the place where the movement begins and the place where 
the movement ends? Upon principle, there seems no necessary dis- 
tinction with respect to either of the two cases suggested. In ei- 
ther case the shipper is not necessarily doing more than exercising 
the right of routing shipments between point of shipment and point 
of delivery. The cases relied upon by complainants are not in 
our judgment décisive of the question hère presented. In Stock- 
yards Co. V. Louisville & Nashville Ry. Co., 192 U. S. 568, 24 Sup. 
Ct. 339, 48 L. Ed. 565, it was held that neither the Interstate Com- 
merce Act of 1887 nor the provisions of the Kentucky Constitution 
which required railroad companies to receive, deliver, transfer, and 
transport freight from and to any point where there is a physical 
connection between the tracks imposed an obligation upon a rail- 
road having its own city stockyards, under a lease from a stock- 
yards Company, to accept live stock from other states for delivery 
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at the stockyards of another railroad in the same neighborhood, 
although there is a physical connection between the two roads. 
That case differs from the one before us in thèse respects: There 
was in that case no statute in terms requiring the transfer in ques- 
tion. The constitutional provision was construed as referring to a 
case where the freight was destined to some further point by trans- 
portation over a Connecting line. The statute before us permits no 
such construction. It is true that in the stockyards case it was said 
of the constitutional provision referred to that : 

"It cannot be Intended to sanctloa a snatchlng of the freight from the 
transportlng company at the moment and for the purpose of dellvery. It 
seems to uS that thls would be so unreasonable an interprétation of the sec- 
tion that ■ we do nôt find It necessary to consider whetlier under any inter- 
prétation It can be sustained." 

But the basis of the décision seems to be that there was neither 
requirement of public law nor of private contract that the rail- 
road company, should deliver its own cars to another road, and that 
delivery woùld accordingly hâve to be made either by unloading 
or by the surrender of the dèfendant's cars, and that the courts 
hâve no authority to dictate a contract to the défendant or to re- 
quire it to make one. This, objection again does not pertain to the 
case before us. The case was treated "as an ordinary case of sta- 
tions at substantially the sarne point of delivery, and, therefore, as 
one. to be dealt with as if tliey were side by side." The court, 
moreover, said : .: 

"It may be tixaf, a case coiuld be imagined in wliich carriage to another 
station in 'the same city by another road fairly might be regarded as bona 
flde furthet' tréibsportation over a Connecting road aûd withih the reqnire- 
ments o£ thé Keaitucky Constitution." i 

In Louisville & Nashville Ry. Co. v. West Coast, etc., Co., 198 
U. S. 4^3^ 25 Sup. Ct. 745, 49 L. Ed. 1135, it was held that a com- 
mon carrier may agrée with such other carrier as it may choose to 
forward beyond its own line goods it has transported to its ter- 
minus; and, if it has adéquate terminal facilities ata seaport suf- 
ficient for ail freight destined for that place, it is not obliged to 
allow other and competing, carriers to load and discharge at a wharf 
owned by it and erected.for façilitating the transportation of 
through freight to points beyond that place. This cape differs from 
the instant case in thèse respects : It.involved a wlîarf which was 
held in a proper sensé to bp private, and it was said that the de- 
fendant "never became a common carrier, as to this wharf, in the 
sensé that it was bound to accord to the public or to plaintifif a 
right to use it upon payment of compensation." It was further 
said that the wharf was. "not, in strictness the terminus of défend- 
ant for unloadinig its goods." The objection urged in that case that 
the commerce Of^the country would be cramped, if not damaged, by 
the uncertainty of finding quarters for the prompt loading and un- 
loading of vessels, is guarded against in the Michigan statute by 
the provision authorizing the Commission to détermine the rate of 
compensation and to fix the periods at which cars should be drawn. 
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and by the provision contained in the proviso of section 7d for 
guarding against congestion. 

The case of Louisville & Nashville Ry. Co. v. Stockyards Co., 
212 U. S. 132, 29 Sup. Ct. 246, 53 L. Ed. 441, was similar to the 
case referred to as reported in 192 U. S. 568, 24 Sup. Ct. 339, 48 
L. Ed. 565. In the case reported in the 212th United States the 
same condition existed as in the case earlier referred to, in that 
there was no statute providing machinery for carrying ont the pro- 
visions of the Kentucky Constitution ; and it wras held that, in 
order to deliver as demanded, the railway "would hâve been com- 
pelled either to build chutes or to hand over its cars to the South- 
ern Railway," and that, in the absence of statute or contract, there 
was no power to compel such action. The court again expressly 
refrained from saying that a valid law could not be passed requiring 
the delivery by a railroad of its cars to another railroad. The at- 
tempt was made in that case to compel the use of the railway termi- 
nais "upon simpiy paying for the service of carriage," a condition 
which does not exist hère. The action was also construed as an at- 
tempt to compel the railroad to deliver cars elsewhere than at its 
own terminais, while in the case before us delivery is attempted to 
be enforced only at places which the railroad company holds are 
parts of its terminal facilities. Ail three of the cases referred to arose 
previous to the 1906 amendment of the Interstate Commerce Act 
providing for compulsory through routing and rating. 

In Railroad Commission v. St. L., I. M. & S. Ry. Co., supra, it 
was held by the Interstate Commerce Commission that a railroad 
was not required to switch a car containing an Interstate shipment 
of coal from another Une connection in the city of its delivery to 
its own team track for unloading by the consignée, there having 
been no tariiï charge provided therefor; but that such switching 
could be required between connections with other lines and indus- 
tries located on defendant's tracks, as to which last service a tariflf 
charge was provided. In the opinion it is said (page 295) : 

"Switching to an industrial track is a service for whicb a regular tariff 
charge is frequently made by carriers and is over tracks and spurs as to 
whicli the cost of construction Is generally borne in part by owners of the 
plants to which they extend. Team track delivery is a service rendered by 
carriers in receiving and delivering car load frelght in connection with their 
own Une business and is over tracks owned by the carriers. It is a service 
for which no separate tariff charge Is provided, and which is analogous to 
frelght dépôt service for less than car load freight. A froight dépôt owned 
and maintained by a carrier is a terminal facllity for use in handllng busi- 
ness from its own Une and cannot, under section 3 of the statute, be used for 
handllng business from other Unes wlthout its consent." 

It will be noted that this décision is based upon two proposi- 
tions : First, that the statute does not provide for the service ; 
and, second, that no separate tariiï charge is provided. The first 
ground assigned does not apply in the instant case, because the 
statute express!)^ requires it. We see no reason why the Commis- 
sion cannot, under the Michigan statute, require a tariff charge for 
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such service in connection witli, and as part of, transportation by 
way of through routing. 

We find nothing in the propositions decided in United States v. 
Terminal Railroad Association, 224 U. S.i 383, 32 Sup. Ct. 507, 56 
L. Ed. 810, or in State v. Terminal Railroad Association, 182 Mo. 
284, 81 S. W. 395, opposed to;the validity of the législation we 
are considering. The case of Chicago, I. & L. Ry. Co. v. Railroad 
Commission (Ind.) 95 N. E. 364, decided by the Suprême Court 
of Indiana, sustaining a statute in many respects similar to that 
before us, is well in point upon the question of due process, as well 
as upon certain of the other questions hère involved. 

The section of the Miehigan statute hère involved relates by its 
terms to transportation, and the défendants seek to sustain the va- 
lidity of the statute with respect to the services in question upon the 
sole ground that they do in fact constitute transportation. While 
we do not say that there may not be cases distinctively of switching 
or team track delivery which do not amount to transportation, in 
our opinion, a service calhng for the use of the so-called terminal 
facilities" of a Connecting railroad does not lose what would other- 
wise be the quality of transportation from the mère facts either 
that, the movement begins and ends within the switching or cor- 
porate limits of a city, or that the transportation is only between 
an intracity junction and team track or side track. Whether a giv- 
en service is delivery as incidental to and as a part of a transporta- 
tion in which the delivering carrier has substantially participated, 
or is a delivery incidental only to a "transportation" which has 
been wholly performed by another carrier, is, at the last, a ques- 
tion of fact, to be determined in the given case as it may arise. 

The conclusion we reach is that the imposing upon complainants 
of the duty of transportation prescribed by the statute, as we hâve 
interpreted it, is not suiïicient to constitute a taking of complain- 
ants' property without due process of law. 

[3] Questions relating to quality and reasonableness of service, 
and compensation therefor, are primarily addressed to the Commis- 
sion, subject to the statutory authority of revision conferred by the 
act upon the state courts. No case of threatened abuse of its 
powers on the part of the Commission is presented. 

[4] But it is urged, and the ex parte affidavits of complainants' 
représentatives tend to sho^y, that the performance of the class of 
services in question would tend to congest complainants presently 
existing terminais, and thus interfère with the proper handling of 
the trafïic; that during the period in which such services were fur- 
nished more or less congestion did resuit; that sufficient vacant 
iand cannot be acquired for the necessary enlargement of such ter- 
minais ; and that to acquire lands now occupied would cost sev- 
eral hundfed thousand dollars. So far as concerns the expense of 
enlarging and extending complainants' track faciiities, it would 
seeni that, if complainants could otherwise lawfuUy be required to 
provide the service in question, such obligation could not be avoid- 
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ed because attended with considérable expense. As respects tem- 
porary congestion pending such extension of facilities, we would 
not be wairanted, upon ex parte affidavits, in enjoining the enforce- 
ment of the statute, especially in view of the powers given the 
Commission toward preventing congestion, and in view of the fact 
that the service seems not to hâve been discontinued by reason of 
such congestion, but immediately because of the controversy over 
rates. 

[5] 2. The alleged violation of the commerce clause of the féd- 
éral Constitution rests upon the argument that the enforcement of 
the statute and the orders referred to will necessarily resuit in con- 
gesting the terminal facilities of complainants, and thus make it 
impossible for them to carry on interstate business without seri- 
ously delaying and interfering with such commerce. The statute 
does not embrace interstate commerce. It is confined to intrastate 
business. It bas been so construed by the Suprême Court of Mich- 
igan. Mich. Central R. R. Co. v. Michigan Railroad Commission, 
supra. The statute cannot be said to interfère with interstate com- 
merce unless such is its direct, immédiate, and necessary effect. 
Xouisville & Nashville R. R. Co. v. Kentuckv, 161 U. S. 677, 701, 
16 Sup. Ct. 714, 40 h. Ed. 849; Louisville & Nashville R. R. Co. 
v. Kentucky, 183 U. S. 503, 518, 22 Sup. Ct. 95, 46 L. Ed. 298. It 
is not, and cannot be, claimed that such effect results as matter 
of law; that is to say, it can only resuit because and when it is 
established by proofs that such is in fact the direct and necessary 
resuit of the enforcement of the act and the orders of the Com- 
mission. What has already been said respecting the congestion of 
complainants' existing terminais, in considering the question of due 
process, is equally pertinent to the objection of interférence with 
interstate commerce. 

[6] 3. The statute is assailed as unconstitutional on its face, as 
denying the equal protection of the law because imposing, as al- 
leged, such severe penalties for disobedience of its provisions as 
to deter parties afifected thereby from testing its validity in the 
courts. Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 
714, 13 L. R. A. (N. S.) 932, is relied upon to support this conten- 
tion. But, without regard to the question whether the penalties 
provided by this statute are so excessive as to be void, it is suf- 
ficient to say that we hâve not before us an action for the recovery 
of penalties, that the penalties are embraced in a section by them- 
selves, and thus plainly separable from the provisions hère in- 
volved; and the question of the constitutionality of the penalty 
clause may properly be left to be determined should an effort bc 
made to enforce the same. Wilcox v. Consolidated Gas Co., 212 
U. S. 19, 53-54, 29 Sup. Ct. 192, 53 L. Ed. 382 ; United States v. 
Delaware & Hudson Co., 213 U. S. 366, 417, 29 Sup. Ct. 527, 53 
L. Ed. 836; Grenada Lumber Co. v. Mississippi, 217 U. S. 433, 
443, 30 Sup. Ct. 535, 54 L. Ed. 826. 
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[7] 4. Subdivision "a" oi section 7 of the statute déclares that: 

"Nothing in this act shall be construed as requiring any rallroad to give 
the lise of Its tracks or terminal facilitles to another rallroad engaged in 
like business." 

It is urged that to require a carrier to receive or transport over 
its tracks the merchandise and cars of any other corporation or 
individual having Connecting tracks is to require it to give the 
use of its tracks and terminal facilities to another railroad engaged 
in like business, and that the act is thus so inconsistent and un- 
certain as to be utterly null and void. We think the two provi- 
sions in question can be so construed as to give effect to botli. 

The provision in subdivision "a" above referred to was contained 
in the Act of 1907, construed by the Suprême Court in Michigan 
Central R. R. Co. v. Michigan Railroad Commission, supra, in 
which case (although the provision in question in subdivision "a" 
was not referred to in the opinion) the court upheld the provision 
requiring interchange of traffic and track connections, iiîcluding the 
transporting of cars from another railroad. Moreover, subdivision 
"d" was enacted by way of ameindment subséquent to the original 
adoption bf subdivision "a." If either provision were required to 
give way, it would seem that the later would prevail. 

5. The orders entéred by the Commission are dénounced as void 
because made in proceedings to which complainants were not par- 
ties. Neither complainant is made a party to the proceedings in 
which the orders of February 6th and March 15th were made; the 
only respondent being the "Grand Trunk Western Railway Com- 
pany." 

[8] But complainants need no injunction to restrain the enforce- 
ment of those orders. Such attempted enforcement could not harm 
them, for the action commanded by the order of Pèbruary 6th has 
already been taken, and the tariiï suspended by the order of March 
15th has been canceled. It is, moreover, alleged in défendants' 
brief, and not denied, that both thèse orders were suspended by 
an order of the Commission of May 14th. The order of April lOth, 
which suspended until May 25th the tariff of April llth (which 
canceled team track switching and left in efïect no rates therefor), 
seems to hâve been made in the original procéeding to which nei- 
ther complainants were formally made parties. Ail the tariffs in 
question were made by "Grand Trunk Railway System," to which 
System both complainants belong, and which System the bills al- 
lège may and does lawfully issue tarififs for the entire System, with- 
out the necessity of further action by the separate companies. The 
Grand Trunk Western Railway belongs to the Grand Trunk Rail- 
way System, but has no tracks in Détroit. The bills allège that in 
the proceedings mentioned the Grand Trunk Western Railway 
Company was impleaded as "Grand Trunk Railway Company." 
Whether under the facts stated complainants would be afïected by 
orders in proceedings to which they were not separately made par- 
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ties, and by name, we need not inquire, for we gather from the al- 
légations of the bills that the Commission is not threatening to en- 
force its subsisting order of April lOth without making complainants 
parties to the proceedings in question ; the allégation being that 
the Commission "gives out and threatens that it will make orator 
a party to said proceedings brought by said John S. Haggerty, and 
to said order entered therein (referring to order of April lOth), and 
to ail proceedings under said suspension of said last-named tariff," 
and that it will require complainants to continue local switching 
business and to allow the use of its terminais for the purposes 
hereinbefore stated. Moreover, the order of April lOth simply 
postponed the tariff canceling team track switching to give the 
Commission an opportunity to investigate its reasonableness, and 
it does not appear that such further investigation has been had. 
In spite, therefore, of later allégations of threatened injurious ac- 
tion, we would not be justified in assuming that the Commission 
would attempt to or could do anything to complainants' injury un- 
der the order of April lOth without further impleading, investiga- 
tion, and hearing. 

It follows from what has been said that the application for in- 
terlocutory injunction should be denied, and the existing restrain- 
ing order vacated. As the questions presented are important and 
review may be desired, the formai entry of the orders in accord- 
ance with this opinion will be withheld until September 5th next, 
to give complainants opportunity to présent such applications as 
they may désire for a continuance of the restraining order pendin[^ 
appeal (under the rule stated in Hovey v. McDonald, 109 U. S. 
150 161, 3 Sup. Ct. 136. 27 L. Ed. 888, and Cotting v. Kansas City 
Stockyards Ce, 183 U. S. 79, 80, 22 Sup. Ct. 30, 46 L. Ed. 92) in 
case such appeal is to be taken. 
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FER CURIAM. In this case the trial judge directed a verdict 
in favor of the défendant, which the majority of this court held 
should be reversed, so that the plaintiff, .if able to do se, could on 
a new trial prove that the insured had ratified the unauthorized con- 



1024' 198 FEDERAL KBPORTER 

traet rriade to/'McIntosh before the insurer withdrew. This was 
on the'thedry that'the trial judge had refused^to' admit such proof, 
as the briefs of both parties show he certainly \yould hâve donc. 
Further èkarilination ôf the record shows that no such proof was 
oiïered, arid that, if offered, it côuld not hâve been received, be- 
cause the parties had stiptilated to confine the proof to the agreed 
statement of îacts. Wh'en we said that it might be inferred that 
the insured had made claim on the policy before the insurer with- 
drew, we were referring to moral and not to légal évidence. 

As the rétord shows no error upon this point, the mandate must 
be amended, se as to affirm the judgment. . 
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